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January 4,2017

Subject: OIC Rule Proposal R 0 I 6- 1 9 Prior authorization processes and transparency

Dear Jim:

On behalf of Premera Blue Cross, LifeWise Health Plan of Washington, and LifeWise Assurance

Companies (herein o'Premera" or'othe Companies"), I am writing to provide you with comments

regarding the proposed regulation for prior authorization processes, and with suggested language for
several of the rule provisions. We have appreciated your efforts in conducting stakeholder discussions

and meetings on this rulemaking, and we acknowledge that much work has gone into the proposed

language. We also wish to acknowledge that a number of rule language changes made since the

stakeholder draft have resulted in welcome improvements. Nonetheless, as we have stated to you, we do

not believe that the rule language is ready for adoption.

As outlined to you in discussions, major concerns remain with the effects of the rule provisions

on issuers, as well as on providers and consumers. The Companies are unable to support adoption of the

current rule proposal. We urge you to give thorough consideration to the comments already made, and to

the significant problems that arise out of the current language. And, we urge you to allow sufficient time

for changes to make the regulation workable, even if this means issuing a second CR-102 proposal.

General concerns. As mentioned in recent discussions, the Companies object to a number of
requirements included in this rulemaking:
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One such concern is the one-sided burdens the rules impose on issuers; we ask the OIC to keep in
mind that prior authorization is necessary because of the variability in approaches to care taken by
providers, resulting in waste within the healthcare system and detriment to patient safety and quality
of care.

Another concern is the magnitude of new and onerous requirements, which issuers would be required
to implement during a time of likely upheaval within the health benefit environment, where as yet
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unknown changes to be made by the incoming federal administration are likely. Such changes will of
necessity require significant resources to analyze and implement, and may cause market disruption.
Surely this is not the time to add implementation burdens other than those that are required by law, or
are otherwise kept at a minimum level necessary to address an acute problem. The specific, most far-
reaching burdens you are proposing relate to the system requirements and the provider contract
requirements.

Based on these general concerns, our comments in this letter are focused on clarifying and

refocusing this proposed rule, to allow key points to be addressed, to ensure clarity of the requirements,

and to minimize unnecessary burdens.

Our comments below are provided in the order of the rule sections. One general observation we

wish to add, which pertains to most of the sections, is that the rule language should be revised throughout

to use the term "issuer" as opposed to "carrier."

WAC 284-43-0160 - Definitions.

We agree with the added term and concept of "predetermination" as the voluntary process, as

distinguished from "prior authorization" as the mandatory process in issuer contracts.

W AC 284-43-2000 - Health care services utilization review

We agree with the deletions of a number of provisions based on prior discussions, such as immediate
review and urgent review.

WAC 284-43-2050 - Prior authorization processes.

(2): This subsection introduces the term "medically acceptable" criteria. V/e object to the use of such

a term; it is not meaningful, and will likely cause unnecessary confusion and speculation about
intended distinctions. This is a concern particularly in light of the well-established terminology of
medical necessity and the term "evidence-based," used elsewhere in this rule. We respectfully ask

that you replace all uses of "medically acceptable" with "evidence-based" or "medically necessary."

(4) and (5): The overall requirement for an online system that meets all of the requirements is

unrealistic and, in the Companies' view, unacceptable. A system that accomplishes all of the tasks

and includes all the capabilities listed in the rule can most likely be built from a technical standpoint,
although certain elements present major hurdles (such as the determination of covered benefits, and

the ability to include all documentation in a request submission). A key question in this context,
however, is whether such a system should be built. This is such a significant change, and for a
potentially small number of users, that we believe it is unsupportable from a resource as well as a
policy perspective. We also do not consider it to be achievable in the l8-month timeframe that came

up during our discussion; this concern regarding timing is consistent with comments Premera has also
made in OneHealthPort workgroup discussions.

We believe the system issue should be addressed in a much more limited and simple fashion, in order
to create simple standards available to providers who choose to use the system approach, without
setting excessive requirements. We suggest the following alternative to the proposed rule language,
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with the intent of establishing that this is not necessarily a unified system, and that a provider seeking
this information may need to find it in several places:

(4) A carrier or its designated or contracted representative must have a current and accurate online
features accessible to a participating provider

and facility that include the followins capabilities to obtain information: s€+h+b-p+¡€r+e4e+iy€+inp

þI¡nf€+ma+ion-to determine if a service is a benefit
under the enrollee's plan; ien
request, The enline system mustrinelude suffieient infermatien fer a previder er faeility te (þ)

determine fer an enrellee's plan; (a) lf a serviee is a benefiü (b) lf if a prior authorization request is
necessary, and if so, the documentation required for the request, and the clinical review criteria
used to evaluate the request; and (c) l{ determine if any preservice requirements apply;-and-{dþf+

used te evaluate the requesq and (ii) Any required deesmentatien.
(5) ln additien te ether metheds te preeess prier autherizatien requests¡ a earrier er its designated

ie

(5)(a): As we have stated, the language in this subsection inappropriately suggests that OIC believes
issuers are likely to be dishonest and deceptive in their responses, unless ordered otherwise by
regulation. We object to such language. We do understand what you have stated to be your objective
here, and suggest it can be achieved in simple and clear language, as follows:

(5)(a) When a provider or facility makes a request for the prior authorization, the response from the
carrier or its designated or contracted representative must bæl€Fand explain if it is approved or
denied
den¡a+. The response must be in writing and, if the request is denied, give the +rue-afid-a€tual specific
reason in clear and simple language
resert te additienal researeh te understand Ëhe real reasen fer the aetien, Written netiee ef the

previded erallyr but subsequent written netiee-must alse-beprevided, The denial must include the
department and credentials of the individual who has the authorizing authority to approve or deny
the request. A denial must also include a phone number to contact the authorizing authority and a

notice regarding the enrollee's appeal rights and process.

(6): V/e do not agree with this provision, added since the last draft, for out-of-network providers to
request a prior authorization. To the extent an issuer requires a prior authorization for out-of-network
services, the benefit contract should, and undoubtedly does, provide specifics on the steps to take.
However, as for other details relating to out-of-network selices, since the out-of-network provider
has no contractual relationship with the issuer, we consider it appropriate to remain consistent; in
other words, the interactions are typically conducted between the issuers and their enrollees.
Interactions, if any, with an out-of-network provider should be left to a business decision made by the
issuer, not imposed by rulemaking.
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(5) and (8): These subsections include unnecessary and extensive notification requirements that add

administrative cost. One requirement is notification to enrollees of approved requests - notice to the
requesting provider should suffice; another is written acknowledgements of documents and
telephonic information received. We question the need for these requirements and ask that they be

deleted.

(9) and (11): Subsection (9) sets forth that prior auth requests must be accepted atany time. The
language is unclear as to the conelation between the ability to submit, and the provisions for
turnaround times based on when the information has been received as described in (l l). This may
raise varying expectations. If the intent is that submitted, when by fax or electronically, equals
received, the rule should state this.

In addition, with respect to the required turnaround times in subsection (l l), we believe that the
applicability of extenuating circumstances, and the post-service review, should not be limited to
expedited requests only. As an example, the Companies observe a four-day business closure over the
Thanksgiving holiday, and three-day weekend in conjunction with holidays are not uncommon.
While we do not suggest that invoking the extenuating circumstances provisions should be
encouraged on a routine basis, even standard requests may not be able to be reviewed in such
situations. You stated in our discussion that it is the intent of the rule to provide exceptions for
evenings, weekends, and holidays, and therefore we recommend that the language here be made clear

We also strongly urge you to consider an additional provision here that would better balance the
burdens imposed on issuers against the responsibilities of providers. As proposed, the rule language
states that it is up to the issuer to determine if the review request is complete and sufficient to make a
determination, and it is up to the issuer to notiff the requesting provider of what is missing. However,
the proposed rule already includes requirements for issuers to define in detail to providers what is
needed to document a request. We therefore believe it is appropriate and consistent then to permit
issuers to deny a prior authorization request outright if the documents as communicated in the issuer's
prior authorization procedures are not included with the request. The provider would then have the
option of resubmitting the request. Issuers should not be asked to shoulder all the burdens, when
there is no incentive for providers to make a complete and well-documented request.

(17): Premera continues to object to this provision. While its applicability is limited to situations
where an issuer withdraws from the market, such withdrawals have occurred and doubtless will occur
again. The requirement for an issuer to honor the previous issuer's prior authorization, including in-
network benefits, creates several problems as well as potential cost. Among those problems: the new
issuer may exclude the service from its contract benefits; furthermore, the provider may not be in the
new issuer's network. We consider it particularly unreasonable to require the new issuer to provide
an in-network benefit when it would be unable to hold the non-contracted provider to its allowed
amounts. Additionally, we object to the distinction being made in subsections (a) and (b) of this
section between medical and pharmacy benefits; we believe that in all instances, if this provision is

retained, the new issuer's completion of its own prior authorization process must result in the
termination of the old issuer's authorization.
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a (19): As we have discussed, the filing requirement imposed here is impractical and in its cunent
version not acceptable to us. An initial concern is the lack of clarity in the meaning of the term "prior
authorization procedure" in this context: is the intent to address every service, drug, device, or other
item that might require prior authorization? Or is it to mean the way prior authorization is handled by
an issuer, how requests are submitted and reviewed? If it is the former, we wish to point out that your
office recognized how onerous including a complete list of prior authorization services would be in
our member contracts. The overall description of our prior authorization requirements is a member
contract provision; the list of services is available, and kept up-to-date, on our website. Pharmacy
details work similarly. We believe a much more practical, and acceptable, solution would be to revise
this subsection to read as follows:

(19) An issuer's y earrier ehanges te a prier autherizatien preeedure eenstitute a ehange te a
provider or facility contract must include a description of the generals terms of its prior

authorization requirements: changes to those terms
and must be made as an amendment. The issuer must make the dpta ils rêpArdi ng its nnor
authorization processes and the list of services and items subiect to such processes available on its
website, and must keep such website information current.

One explanation for the proposed, overly broad contract requirement given in our discussion was that
providers are concerned about issuers using a variety of communication approaches for changes, and

the communication may not go to the right individual at the provider's end. We respectfully object to
a contract filing requirement imposed upon us, when the requirement has vast workload implications
for issuers as well as OIC staff, and may jeopardize provider agreements that can take many months
to complete by re-opening such agreements to add an amendment, in order to solve a problem that
may exist within some provider offices. We believe it is entirely reasonable to expect that providers
resolve their own internal communication issues to ensure communications go to the right
individuals.

We suggest an alternative approach to ensuring that appropriate individuals at the provider
organization receive communications about changes to medical policies, vendor agreements and/or
scope to accommodate the ever-changing advances in medical science and technology. This
approach would be to define accountability for both the sending and the receipt of such notifications
or communications, including defined communication methods along with a timeframe for the issuer,

as well as defined recipients with up-to-date contact information updated on a regular basis from the
provider side. We believe this type of approach would be more balanced and achieve the intended
outcome; it will require further refinement, and we respectfully urge you to consider it.

Section 284'43-2060 - Extenuating circumstances (new section).

We agree that progress has been made in this section, and we appreciate your efforts. We also

strongly believe that additional clarity is needed, to ensure that this section is consistent with the

turnaround time provisions in section 2050, and with your stated intent in this context.

The proposed description of extenuating circumstances that would result in post-service reviews in
lieu of prior authorization lists only situations where the provider is unable to accomplish certain
things. This needs to be expanded to include the issuer's side of the process; we suggest adding a

subsection under (2), to read:

a
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(e) The issuer is unable to complete its review of a prior authorization request as a result of
unavailability outside of business hours, such as evenings, weekends, or holiday closures.

The above concludes our comments on specific rule provisions. We respectfully, and urgently,

ask that your office take our recommendations into serious consideration, in order to achieve a

rulemaking that we believe will serve to address the key issues that have been brought to the OIC's

attention in a workable manner, without the excessive and unnecessary changes that the current rule

proposal would bring. We are committed to continuing to work with you on this subject area.

We also wish to comment on the overall point of effective dates. As already discussed, the

current proposal results in disparate dates as the new sections include alater effective date, but the

amendatory sections would, in the absence of an overall later date, take effect within 30 days after

adoption. We believe this may have some unintended consequences. Furthermore, at this time, unless

the rule provisions that result in significant implementation tasks for issuers are scaled back to a more

workable scope, we do not believe that an 18-month timeframe is sufficient to implement the rule

changes. We make this statement with the particular awareness that other major demands are likely to be

made on our resources over the coming months and, perhaps, years.

If you have questions, please feel free to contact me.

Sincerely,

Waltraut B. Lehmann

Senior Manager, Regulatory Affairs


