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MATTERS 

I. SUMMARY 

The Joint Motion seeking to exclude from this hearing all evidence regarding "what 

happened after July 31, 2013" should be denied for the following reasons: 

(1) The motion fails to identify the evidence it seeks to exclude with specificity. The 

reason for the lack of specificity is obvious. On July 31, 2013, the OIC approved intervenors' 

QHPs based on its mistaken assumption that SOH was in-network. At the. same time, it 

disapproved QHPs submitted by CCC and Molina because they did not include pediatric 

hospitals. 1 CCC and Molina appealed; the CCC appeal went to hearing at the end of August. At · 

the CCC hearing, the OIC staff strenuously assetted that the plan's networks were inadequate 

without pediatric hospitals, also took the position that out-of-network arrangements, including 

single case agreements, were n~t only inadequate, but illegaL 2 Then, at the about the same time 

as its former Hearing Officer nlled in favor of CCC on the single case agreement issue, the OIC 

1 See Ex. 106 attached (OIC Press Release). 

2 See Ex. 107 attached (OIC's Hearing Brief in CCC). 
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I. SUMMARY 

The Joint Motion seeking to exclude from this hearing all evidence regarding "what 

happened after July 31, 2013" should be denied for the following reasons: 

(I) The motion fails to identify the evidence it seeks to exclude with specificity. The 

reason for the lack of specificity is obvious. On July 31, 2013, the OIC approved intervenors' 

QHPs based on its mistaken assmnption that SCI-I was in-network. At the same time, it 

disapproved QI-IPs submitted by CCC and Molina because they did not include pediatric 

hospitals. 1 CCC and Molina appealed; the CCC appeal went to hearing at the end of August. At 

the CCC hearing, the OIC staff strenuously asserted that the plan's networks were inadequate 

without pediatric hospitals, also took the position that out-of-network arrangements, including 

single case agTeements, were not only inadequate, but illegal.2 Then, at the about the same time 

as its former Hearing Officer ruled in favor of CCC on the single case agreement issue, the OIC 

1 See Ex. \06 attached (OIC Press Release). 

2 See Ex. 107 attached (OIC's Hearing Brief in CCC). 

SEATTLE CHILDREN'S HOSPITAL'S RESPONSE 
TO MIL RE: POST-APPROVAL MATTERS- Page I 
Docket No. 13-0293 

LAW OFFICES 
BENNETT BIGELOW & LEEDOM, P.S. 

601 Union Street, Suite 1500 
Seattle, Washington 98101 

T: (206) 622-551\ F: (206) 622-8986 

ORIGINAL 



realized its mistake with respect to intervenors' networks. At that point, notwithstanding the fact 

that Commissioner personally moved for reconsideration in CCC arguing that the use of single 

case agreements were illegal, 3 the OIC decided that the BLE process that Premera proposed to 

use was an adequate substitute for in-network status. This decision is, in fact, the key issue in 

the case. Otherwise, SCH should win simply on the basis that the ore made its decisions with 

respect to intervenors' QHPs based on a mistaken assmnption about SCH's status. 

(2) Evidence regarding harms to SCH's patients and SCH is relevant to establish 

standing, as required under RCW 48.04.010, a matter that the intervenors have challenged and 

continue to challenge in their hearing bliefs. 

(3) To the extent that the OIC and intervenors ask for review of the decision based on 

information known on July 31, 2013, SCH must prevail as a matter of law, since the ore's 

decision maker Deputy Cmmnissioner Molly Nollette has testified that, as of July 31, 2013, she 

believed that SCHwas hH1etwork as to the Premera/LifeWise and BridgeSpan QHPs (Qualified 

Health Plans or Exchange plans), even though the ore has since admitted that was not true. 

( 4) Post-approval harm to plan enrollees and providers is directly relevant to the issue 

whether the networks were in compliance with the ACA and state law network adequacy 

requirements to begin with, and to whether the plans as· they operate are adequate. 

(5) The motion is ®timely. The Under the Pre-Hearing Order in this matter, motion 

practice is governed by KCLR (b)(4)(a), which requires six court days notice for non-dispositive 

motions, and allows 3.5 court days for response. In order to disrupt SCH's hem·ing preparations, 

intervenors purposefully sat on this and their other motions in limine until after the August 8 

deadline for such filings. For this reason alone, the motion should be denied. 

3 Ex. 108 attached (Commissioner's motion for reconsideration in CCC). 
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II. ARGUMENT 

A. The Motion Fails to Identify the Evidence It Seeks to Exclude. 

As an initial matter, a motion in limine must identify the evidence sought to be excluded 

"with sufficient specificity to enable the trial court to determine that [the] evidence is clearly 

inadmissible."4 Exclusion of evidence in limine is inappropriate if specific evidence is not 

identified. 5 The motion seeks to exclude "testimony and documentary evidence concerning a 

number of matters that post-date the OIC's decision," but fails to identify that evidence with 

specificity. The motion does not identify which witnesses (other than the two patient family 

witnesses Alexandra Szablya and J enni Clark), and which exhibits it seeks to exclude. 

Further, as set forth in the introduction, a key-if not the key-issue in this appeal is the 

validity of OIC's revisionist position that using single case agreements and the like, including so-

called "Benefit Level Exceptions," as a means of providing Essential Health Benefits and 

providing access to Essential Community Providers, is consistent with the ACA and state 

network adequacy principles. The OIC's post-approval statements, specifically including its 

flip-flop on the issue, subsequent actions and inactions, as well as the impact of those actions, are 

directly relevant to these issues. 

B. Evidence of Harms to SCH Patients and SCII Is Relevant to RCW 48.04.010 
Standing. 

SCH has standing to pursue this action because SCH and its patients have been 

"aggrieved by any act ... of the commissioner." RCW 48.04.010. The issue of standing, already 

extensively briefed in the hearing briefs and earlier, remains for resolution at the hearing. SCH 

4 Fenimore v. Donald M Drake Canst. Co., 87 Wn.2d 85, 91, 549 P.2d 483 (1976) (emphasis added). See, e.g., 
Douglasv. Freeman, 117 Wn.2d 242, 255, 814 P.2d 1160 (1991); Amend v. Bell, 89 Wn.2d 124, 130, 570 P.2d 138 
(1977). 

'See, e.g., Teg1and, 5 Wash. Prac., Evidence Law & Practice§ 103.4 (5th ed. 2012) ("If the motion is to exclude 
evidence, it should describe the evidence with sufficient specificity to enable the court to determine its 
admissibility"); 30 Wash. Prac., Wash. Motions in Limine§ 1:4 (2012) ("Motions in limine may be inappropriate 
where it is difficult to specify exactly what evidence is the subject of the motion") (citing Fenimore) (emphasis 
added); Tegland, 5 Wash. Prac., Evidence Law & Practice§ 103.5 (5th ed. 2011-12) ("The motion may be denied if 
it is too vague or too broad, or if the legal issues arc inadequately briefed") (emphasis added). 
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can and must present evidence regarding how it and its patients have been "aggrieved." As the 

motion in limine notes, these injuries occurred during 2014. The injuries did not and could not 

have occurred before the July 31, 2013 OIC decisions, although they were foreseeable 

consequences of the OIC's errors. 

C. Review Based Solely on Pre-Approval Evidence Would Invalidate the OIC's 
Decisions. 

To the extent that this review was limited to the information that the OIC relied on at the 

time of its July 2013 approval decisions, it would be based on false information. The 

BridgeSpan and Premera/LifeWise QI-IPs did not include pediatric hospitals in their networks at 

the time of approvals, but the responsible party on the Commissioner's staff- newly appointed 

Deputy Commissioner Molly Nollette - erroneously believed they did. 6 This mistaken belief 

was critical to the decision-making: the OIC at the same time disapproved the CCC and Molina 

networks specifically on the basis that they failed to include pediatric hospitals. Only in 

hindsight did the OIC realize its error, when it then cobbled together a new rationale to defend 

what it had already done. This review can and must consider this evidentiary record. 

D. Post-Approval Evidence Is Relevant to the Review of the ACA and State Network 
Adequacy Requirements. 

The state's network adequacy rule requiring health plans to "maintain" an adequate 

network7 also requires the OIC to engage in continuing oversight in order to determine the 

6 Ms. Nollette's deposition testimony was as follows: 

Q. So when-- and you were the person responsible for tl1at approval [Premera]? 
A. That final decision, yes. 
Q. And when you made that decision~ am I hearing you correctly that you were under the impression that 
Seattle Children's Hospital was in network before [for] tl1at plan? 
A. Yes. 

• •• 
Q. Did I ask you with respect to the BridgeSpan QHP approval in 2013, what was your understanding as 
to Seattle Children's network status for the purposes of that plan? 
A. At the time of approval? 
Q. Yeah. 
A. I actually thought they were in network. Surprised me. 

7 Fom1er WAC 284-43-200(1). 
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ongoing adequacy of plan networks. Recognizing that health plan networks are not fixed in 

time, the ore's rules require health plans to submit monthly updates of their network databases 

("Form A filings") in order to engage in ongoing oversight, 8 and also performs ongoing market 

analysis and market conduct oversight9 For the ore to now assert in this motion that its own 

decision-maker should refuse to consider current information regarding plan operations-and to 

specifically ask the decision-maker to refuse to hear the testimony of health plan enrollees-is 

antithetical to the OIC's own market oversight duties. 

ACA's essential health benefits and essential community provider network requirements 

are designed to complement the ACA's prohibition on discriminatory benefit design that 

discourages enrollments of certain types of patients. 10 The fact that patients are in fact being 

discouraged from enrolling is relevant to compliance with these ACA reqnirements. The motion 

also presumably seeks to shield the decision-maker from considering the fact that the ore was 

unaware at the time of its approvals of the fact that its use of the CMS ECP "tool" resulted in a 

determination that the Premera/LifeWise network met the ECP requirement as to King County 

solely because it included Snoqualmie Valley Hospital in its network, a hospital with no 

pediatric capacity. 

Post-approval evidence is specifically relevant here with regard to the accuracy of the 

information that the OIC relied on in its July 2013 approvals. As the motion asserts, and the 

8 RCW 48.44.080. 

9 RCW 48.37; WAC 284-37. 

10 42 U.S.C. § 18022(b)(4)(B) ("[i]n defining the essential healtl1 benefits ... , the Secretary shall ... not make 
coverage decisions, determine reimbursement rates, establish incentive programs, or design benefits in ways that 
discriminate against individuals because of tbeir age, disability, or expected length of life"); 42 U.S.C. § 18116(a) 
(prohibiting discrimination relating to any health program based on age or other protected stal1JS); 42 U.S.C. § 
18031 (c)(! )(A) ("the Secretary shall ... require that, to be certified, a plan shall ... not employ marketing practices or 
benefit designs that have the effect of discouraging the enrollment in such plan by individuals with significant health 
needs"); 45 C.F.R. § 156.125(a) ("[a]n issuer docs not provide EHB if its benefit design, or the implementation of its 
benefit design, discriminates based on an individual's age, expected length of life, present or predicted disability, 
degree of medical dependency, quality of life, or other health conditions"); 45 C.F.R. § 156.200(e) ("A QHP issuer 
must not, with respect to its QI-IP, discriminate on the basis of race, color, national origin, disability, age, sex, gender 
identity or sexual orientation"). 
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hearing briefs repeat, the OIC's approval decisions relied upon assurances from 

Premera/LifeWise and BridgeSpan that emollees would obtain required benefits at an in-network 

cost share. 11 The post-approval evidence that SCH recounted in its hearing brief demonstrates 

that this is not occuning. Emollees are not obtaining the required benefits, and remain subject to 

balance-billing. The OIC can and must consider this infonnation. If its July 2013 decisions 

relied on false premises, then its decisions cannot stand. 

E. The Motion Is Untimely. 

As explained above, this motion could and should have been submitted by August 81
h, 

which would have allowed SCH the appropriate number of days to prepare a response. 

Intervenors have not provided the slightest excuse for this act of gamesmanship. 

F. The OIC and Intervenors Misstate the Controlling Legal Standards. 

The motion's assertions regarding the legal standards relevant to this hearing, while not 

relevant to this motion in limine, are incorrect. As has already been established, the Hearings 

Unit in this action will be rendering "a final decision on behalf of the OIC."12 This is not a 

judicial review under the APA from a final agency decision13 The motion's assertion that a 

deference standard applies cites solely to federal decisions. Even in the context of a judicial 

review, state courts do not employ a deference standard to review of agency decision making, 

particularly on issues oflaw and statutory interpretation. 14 

II See Motion, at 2 ("the ore ... approves a health if it provide access to covered services at in~nctwork cost") 
(Emphasis added). 

12 Order on Pre-Hearing Conference, filed June 12, 2014. 

13 RCW 34.05.570. 

14 W Ports Transp., Inc. v. Employment Sec. Dep't of State of Wash., 110 Wn. App. 440,449-50, 41 P.3d 510 (2002) 
("[t]he construction of a statute is a question of law reviewed de novo under the error of law standard"); City of 
Redmond v. Cent. Puget Sound Growth Mgmt. Hearings Bd., 136 Wn. 2d 38, 46, 959 P.2d 1091 (1998) ("it is 
ultimately for the court to determine the purpose and meaning of statutes, even when the com·es interpretation is 
contrary to that of the agency charged with carrying out the law"); Waste Mgmt. of Seattle, Inc. v. Utilities & 
Transp. Comm'n, 123 Wn.2d 621,628, 869 P.2d 1034 (1994) ("we will not defer to an agency determination which 
conflicts with the statute"). 
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III. CONCLUSION 

For these reasons, the motion should be denied. 

DATED this 14111 day of August, 2014. 

BENNETT BIGELOW & LEEDOM, P.S. 

By~d0 
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ews release 

ike Kreidler 
/ashington state Insurance Commissioner 

ontact Public Affairs: 360-725-7055 

3/30/2013 

<reidler achieves settlement with two 
1ealth insurers - approves 10 
idditional Exchange options for 
;onsumers 

L YMPIA, Wash. - Insurance Commissioner Mike Kreidler has reached settlements with 
ommunity Health Plan of Washington and Kaiser Foundation Health Plan of the Northwest 
1d approved their 1 o plans for sale in Washington's Health Benefit Exchange, the 

[a..!'..bJ!J.9!£J:1.!:!~1!1JJ.!Jii!J.!iQg~. 

onsumers in Washington will now have .. .:'IJ ... .2h2!9~!!...\!J..!h.~.E~~b.§D.9.~ when open enrollment 
ilgins Oct. 1. Community Health Plan of Washington (CHPW) will have three plans 
tailable in 26 counties. 

aiser will offer an additional seven plans in Clark and Cowlitz counties. 

reidler said the addltional10 plans meet the same high standards held for the other 
Jproved companies. They also ensure continuity of care for Medicaid enrollees and create 
1ore competition in the marketplace. 

he Exchange set an initial July 31 deadline for the Insurance Commissioner's review and 
oproval of plans for inclusion in the Exchange, where subsidies for health coverage will be 
ffered as part of the federal Affordable Care Act. 

rve had 31 health plans approved by the Exchange's deadline. Washington consumers 
~w have an additional 10 quality plans to choose from," Kreidler said. "We took the initial 
eadline seriously, but we also followed our own legal process and it worked. The 
xchange cannot delay any further. It must take action and approve these plans by Sept. 5." 

ept. 5 Is an extended federal deadline granted to Washington's Exchange to approve 
lans. 

reidler said that he made the tough decision to disapprove some plans on July 31 because 
e did not believe they met rigorous state and federal standards. He said he also knew he 
·ould take some heat for standing up for consumer protection. 

've worked for meaningful health reform my entire career," he said. "I'd much rather face 
1e political fallout that my decision may have caused than know I set consumers up to be 
armed in the future by plans that don't deliver what they promise." 

Ex.106.001 



.. "ated Care Corporation, Kaiser, and CHPW- appealed Kreidler's decision. 
olina later dropped its appeal, but refilled it last night. 

Jpealing opened the door to settlement. Kreidler began discussions with only those 
>mpanies he believe.d could make the necessary fixes in time before the federal deadline 
Sept. 5. 

knew it would be a serious challenge for both companies and my office to reach a 
1ccessful settlement, given the time constraints," Kreidler said. 

1e agreements required the companies to revisit and fix very specific issues identified by 
e insurance commissioner's office during the original review process. Any deviation or 
nission would have meant failure. 

lecifically, CHPW had to agree to drop its proposed two-tier pricing structure. Its intention 
3s to provide a zero co-payment option at community clinics. Unfortunately, under 
'ashington state law, charging different co-pays for the same type of provider can look like 
scrimination, steering lower-income residents to only certain providers. CHPW fixed this 
sue. 

1e Insurance Commissioner will work with the company over the next year to explore how 
help it meet its goals within the law. The revised final plans resulted in a 1 percent to 2 

lrcent rate increase. 

>iser had to correct its rate information so that it was complete and matched other 
formation it had filed. It also had to ensure that all of its plans it said were compatible with 
salth Savings Accounts met federal standards. 

wish I could've entered settlement talks with all of the companies that appealed," Kreidler 
lid. "Unfortunately, I believed the substantial issues facing Coordinated Care could not be 
Jdressed in time to meet the Sept. 5 deadline." 

oordinated Care had more than a dozen serious issues, including: 

Lack of legal medical provider contracts with a children's hospital. 

No guaranteed contract wtth a bum unit that would handle initial care of a patient. While the 
company stated it would create spot contracts with providers on a case-by-case basis, such 
arrangements fail to guarantee coverage and could expose consumers to serious financial 
risks they never expected. 

Juring this process, our goal has never waivered -to give Washington consumers as 
>any choices of high quality healtll insurance plans as possible," Kreidler said. "I'm very 
eased with our thorough reviews and of the 41 plans we've approved. Our foremost 
>sponsibility is to protect consumers. Now, it's up to the Exchange to approve these plans 
1d for everyone to get ready for Oct. 1." 

### 
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MIKE KRI!IDLER 
S'fATE OF WASHINiil'fON 

Phm)a (300) 72tHOO() 
StB.TE INSVRANC!! COMMISSIONEtl Fl LEDuranoo.-,.w 

OFFICE OF 2tfl AUG 2) P ) ~3 
INSURANCE COMMISSIONER 

In rhe matter ot: 

COORDINATED CARE CORPORATION, 

a licensed Health Maintenance Organization. 

l 
I 
) 
) 
) 
) 
) 

INTROOUC!ION 

Ole'S HEARING 
BRIEF 

Coordinated Care Corporation ("Coordinated Care• or "the Company") has flied forms, rates, network 

and binder for Its proposed Washington Health Benefit Exchange Individual market products. At the 

hearing on this matter, OJC will show that these flnngs violate both washington law and the federal 

Affordable care Act {"ACA") in numerous ways. We will demonstrate that Coordinated care was 

notified of these deficiencies and given extraordinary assistance and opportunities to correct them. It 

failed to do so. Its filing was thererore closed and disapproved by the O!C on July 31,2013. Coordinated 

Care has requested that the Hearing Officer reverse that decision and order OIC to approve the filings 

for sale on the Washington Health Benefits Exchange. 

The OIC will demonstrate the f-ollowing at hearing: 

1) That the Agency took extraordinary steps to assist carriers to prepare for ACA 

Implementation and Exchange Filings, and provided special assistance to Coordinated Care 

In particular. However, Coordinated Care routinely fulled to cure problems with filings, and 

did not follow sp~cific direction from the OIC to help them. As a result, their filings oro July 

31 contained significant errors and omissions and were disapproved; and 

2) That the network filed by Coordinated Care was inadequate, and did not comply with 

Washington law, exposing consum<~rs to the risk of balance billing; ?nd 

OIC'S BEARING llRIEF 

Mailing Addross: P. 0. Box 40257 • Olympia, WA 98504-0257 
Street Address: 6000 Capitol Blvd, • Turnwator, WA 00501 ®..., 
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3) The Health Benefit plan flied by Coordinated Care did not comply with several state and 

Federal laws. 

4) That It correctly disapproved Coordinated Care's filings on the deadline of July 31, 2013. 

OIC believes that It lacks the authority to extend the deadline or to approve Coordinated Care's · 

proposed exchange plans, because it believes those plans are not compliant with the law. 

Because OIC will demonstrate at hearing that the violations embodied In the proposed produ.ct would 

mislead and endanger consumers, ;md because OIC does not have authority to grant ·the relief 

Coordinated Care seeks, OIC urges the Hearing Officer to uphold the disapproval of thl; filing. 

ARGUMENT AND AUTHORITY 

!. The O!C Took fKtto9r!llmuv SteM To Prepare Carriers For ACA Implementation And ·EXchange 

Flllno. And Devoted ID!traordlnary Time And Resourws To Coordinated care In Partlwlar, EvenWl!h 

This Sypport. coordinated Care's Filings Contained Serious Errors That They Did Not Cure By The 

Q!!ll!!llne Of Julv 111. 2013, 

The Affordable Care Act ("AcA"), otherwise !mown as health care reform, was passed on March 23, 

2010. Beginning even prior to Its passage, OIC began planning for its role in Implementing this historic 

legislation. OIC knew It would be difficult for this Agency, as well as everyone else in the Washington 

lnsurdnce Industry, to learn and Implement th~ new requirements. In particular, Insurance 

Commissioner Mike Kreidler and his staff recognized the challenges Insurance carriers would face In 

designing products t~at would meet the new requirements. The ACA requires that all health plans be 

actuarlally uniform, conforming to one of four "metal levels," a concept never before seen In the 

Industry. The ACA also requires lnduslon of a full spectrum of"Essential Health Benefits." While certain 

benefits had been requ.tred by state law before, this was a new sP.t of "mandate~" carriers had to meet, 

Moreover, the plans at issue were to be sold in a "Health Benefit Exchange, • another new concept nevor 

seen before In this Industry. 

OIC's HEARING BRIEF 2 
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OIC recognized that even the most experienced Washington carriers would be challenged to adapt to 

this new reality. The agency, therefore, began an Intensive program of education sessions for carriers 

about the new benefit requirements and the new methods of filing products far approval. Coordinated 

Care Corporation ("Coordinated Care") attended those training sessions. 

In addition, OIC recognized that carriers, such as Coordinated Care, who were new to th11 commercial 

health Insurance market would face the added challenge of learning that business, and the law that 

governs ft. Coordinated Care Is one of several carriers whose only experience Is In providing Medicaid 

services: a radically different world from designing and administering a commercial health Insurance 

plan. The Medicaid program is designed by the purchaser- the washington HeaithCare Authority

which provides the bidders every piece of Information about the product (price, benefits, service area). 

The bidders simply build that product. A commercial health Insurance product Is designed entirely by 

the earlier, and each carrier's design Is unique. OIC simply ensures that these designs meet the 

requirements of state and federal law. r-or that reason, OIC devoted extra time and resources to these 

corriers In order to ensure that they got the answers they needed to succeed. 

Finally, Coordinated Care faced a challenge that no other carrier who filed Exchange products faced: lt 

had never done business In Washington before. Coordinated Care was awarded Its first Medicaid bid In 

July, ~rnz, In the middle of the time period OIC estimated It would take for even experienced 

Washington commercial carriers to design Washington Exchange products. That meant that not only 

would Coordinated Care ba new to Washington law, it would be new to the System for Electronic Rate 

and Form Filing {"SERFF"), the elettronlc filing system designed by the National Association of Insurance 

Commissioners and used by Washington. Being aware of that, and committed to ensuring that every 

plan that sought to sell products In ttie Exchange was successful, OIC devoted more time and resources 

to Coordinated Care Corporation than to any other company who filed an Exchange product. 

Coordinated care struggled with the requirements of Its filings t;om day one. While evo;-y COirop<WY 1·oad 

a tough time navtgat!ng the new ACA land::;capc~ Ccordkwt-ed care made so many m\stakt::s - almost 

certainly attributable to its newness to commercial health ·insurance and to Washington law-that It was 
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unable to complete an error-free filing In time for Its products to be approved for sale on Washington's 

Health Beneflt Exchange In 2014. 

Coordinated care lost 3 months of time at the 'outset b>/. falling to correctly identify what type of 

company it was under Washington law. Carriers must Identify what type of company they are to the OIC 

when seeking a Washington license: a disability Insurance carrier or a Health Maintenance organization 

("HMO"). Disability carriers have a significantly different business model from HMOs. The difference 

affects Company activities, Including the type of filings they must submit, because each type of company 

Is structured differently and Is subject to a separate body of law. A disability carrier insures Its members 

against the risk that they will need health care. When they do, the members must submit claims and 

tha carrier determines whether those clairns are covered. A HMO is a health care delivery system that 

provides services through practitioners and facilities under contract with the HMO. 

Unfortunately, on April 4, Coordinated Care Initially flied us a disability insurance carrier. (Coordinated 

care Is actually an HMO). OIC was forced to disapprove the filing, and specifically Instructed 

Coordinated Care to re-flle as an KMO. 

on May 2, a month later, to OIC's dismay, coordinated care filed again as a disability Insurance earner. 

OIC staff became concerned about the passage of time. Rather than simply disapprove, staff reviewed 

the Incorrect filing to the extent they could so that Coordinated care could resolve any Identified 

problems in Its necessary re-fillng as an HMO. OIC disapproved the second filing and provided a detailed 

disapproval letter on May 10, 2013. 

In addition to providing a letter, then-Deputy Commissioner for Rates and Forms Beth Berenilt 

personally called the CEO of Coordinated care to provide lnfonn~tlon about the problem, so that 

Coordinated care could correet ·it. OIC staff, inclu~ing Deputy Commissioner Berendt, Senior Plan 

An&lyst Je>mff"er Kreltier, and Actuary llchlou lee also met in person with Coordinated Care 

representattv'Bs to discuss the problem and the preliminary Issues they had seen irl the review they were 

able to do of the second IU!ng. 
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OIC staff saw myriad serious problems with this second filing. One of the biggest and mo>t Immediately 

recognized was that this second filing included "variability." Variability occurs in a health ~;are contract 

when a carrier Inserts brackets in the contract language, with a request to fill in the brackets with one of 

two (or more) options. lhls allows the Clirrier to negotiate benefrt options with the purchaser. Along 

with the contract, the carrier provides the exact language for the options from which the purchaser can 

choose. 

. 
OIC had stressed repeatedly In the training sessions for fliers that both Washington law and the ACA 

forl:>ld variability in individual plans. This prohibition exists for two reasons. First, carriers are required 

to use community ratinQ for Individual plans. Community rating means calculating premiums based 

upon the. risk factors applicable to all persons within the individual Insurance market population, not 

those of any one person. This Is a preventive measure to protect people who require expensive health 

care from being charged unaffordable rates. Plans must be standard ln·order to be communliy rated, 

because In order to charge the same premium, earners must be pricing the same benefits. '!hat was 

Washlngt,on state law even before. the ACA. Second, the ACA now prohibits variability in the Exchange 

because all Exchange plans must meet one of the four 'metal levels' In order to allow the "apples to 

npples" compartson for which the Exchange was designed. 

The inclusion of variability in Coordinated Care's filing was a fatal error that would have required 

disapproval, even If the filing had been structured as an HMO product. OIC notified the company of this 

problem in Its disapproval letter, phone call, and In-person meeting with Coordinated Care. OIC also 

notified Coordinated Care of the other problems staff had been abla to see In Its second filing. 

Coordinated Care filed a third time on June 4, 2013; this filing failed to correct the varlablltty error which 

necessitated yet another disapproval bl the filing, However, consistent with Its determination to 

Identify problems as quickly as possible so that carriers would have the maximum amount of time to 

wori< through them, OIC condw;ted a 'review of Coon:J inatod Care'; third filings, including a>sessl!ient of 

its provider network. Despite all the work assisting Coordinated care tu create lts network1 OIC noted 

that there appeared to be several large gaps in the network as filed. OIC Informed Coordinated Care of 
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the network gaps in the June 25, 2013 Disapproval letter and, It was forced to, once again, prqvlde 

Coordinated Care with a Disapprovall.etter. 

Coordinated Care's failure, or refusal, to correct the variability for the June 4 filing had cost It an entire 

month of time in which it could have been resolving the remaining Issues. Thus, as a result of Its three 

fatally flawed filings, Coordinated care did not file ~ product that OIC could fully review until July l, 

2013. There wene now only thirtY days remaining before the deadline for all plans to be approved. 

Fortunately, because the filing was now structured appropriately as an HMO product with no varlabllrty, 

OIC staff was able to review It mol')! thoroughly than was pos)iible before. OIC staff performed this 

thorough review as quickly as possible, and was finally able to provide Coordinated Care with a 

complete Objection Letter on July 17, 2013. An Objection letter is a l!st of areas In which a filing Is 

noncompliant, which must be corrected before It can be approved. The July 17'" Objection letter set 

forth 36 Issues. 

11. The Provider N@twork Flied llv Coor~llnatei! Caro W;s lncomllli!te And Inadequate. 

Arguably the largest and most difficult task In creating a commercial HMO ls to create an adequate 

netwDrk of health care providers to deliver the HMO's benefits. Knowing this, OIC began In early 2012 

working with carriers lfke Coordinated Car~, who were seeldng to enter the Exchange and were new to 

Washington's commercial health plan market. At the first of its lS training sessions lor carriers, OIC 

staff laid out the deadlln<Js that these carriers would need to meet, and advised that lf a carrier was not 

currently In the Individual or small group market, It would need to build extra time Into the filing review 

process, OIC advised such carriers to schedule a meeting with the OIC during the summer of 2012 to 

meet and discuss their business plans so that OIC could provide Individualized assistance with creating 

networks, It advised that carriers did not have to create new provider networks, but If they chose to, 

that effort should already be underway. 
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ore recommended that such carriers consider contracting with an existing provider network to save 

tlme and effort. ore refers to this process as "renting a network." In August, 2012, Coordinated Cara 

filed contracts with ore to "rent" an existing provider network called First Choice Health Network ("First 

Choice"), Although First Choice Is well known to OIC as a fully adequate network that would have 

satisfied the network adequacy requirement for Coordinated care, the Company withdrew this contract 

and did not pursue this option. In October, 2012, Coordinated care advised that it Intended to offer 

each of Its Medicaid providers the opportunity to amend their contracts so that those providers could 

also participate In the commercial network. The Company's expressed Intention was to use Its Medloald 

provider network as the networl< for the Company's Exchange plan. 

This is a viable option. However, It Is extremely cumbersome and difficult because Medicaid contracts 

muSt reference a host of federal statutes due to the federal component of Medicaid. The addendum 

needed to amend a Medicaid· provider contract for use as a commercial provider contract must 

withdraw all of those federal requirements and Insert the requirements under State law. OIC was 

recommending that the carders have their networks for their Exchange products built and approved by 

December, 201Z, so that they could move on to the other pieces of building those products ahead of the 

July, 2013 deadline. Nonetheless, whet) the Company chose this path and filed Its addendum In 

October, OIC worked extensively with It to resolve the Issues Involved. The Company obtained approval 

for that commercial amendment on March 13, 2013. Although It was behind schedule, Coordinated 

Care could now contract with Its providers to build its commercial networl<. 

Then, in Aprii 2013, OIC received an inquiry from the Washington State Medical Association {"WSMA") 

regarding Coordinated care's commercial ~rovider contracts. WSMA reported that some of lts member 

physicians had been offered contracts by Coordinated care, but could not tell whether they had been 

approved by OIC. Upon Ole's examination, the forms turned out to be labeled With Coordinated Care's 

approved form number, but the Company had removed the approved language and Inserted new 

language into the contracts. The new language violated Washington law, as did contracting using 

110approved forms. Ole required Coordinated Care to pull back those noncompliant contracts and 
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reissue contracts to anyone with whom they had contracted using the noncompliant forms. This 

incident set the Company bacl1 another month in its efforts to build a commercial provider network. 

The next step was review and approval of that network once It was built. The standards for network 

adequacy are set out In the Insurance Coda. See, e.g., RCW 48.43.515 and WAC 28443-200. OIC 

ensures continued network adequacy by r·equiring carriers to submit a list of all providers contracted as 

part of their networks on the lOth of each month. This list of providers Is called a "Form A." Under 

normal circumstances, OIC requires a carrier to have an approve~ network before It will allow the carrier 

to file Its forms or rates, since the provider network is the critical piece and the most difficult to build. 

However, because of the time constraints involveo with the July 31 deadline for Exchange filings, OIC 

had to allow new tarriers to build networks while their rates and form were being analyzed. The agency 

had announced In early 2012 that It would conduct Its review of new networks lor use In Exchange plans 

using each network's June 10'h, 2013 Form A. 

OIC therefore an~lyzed Coordinated Care's June 10, 2013 Form A filing. The ftllngs It submitted to OIC 

demonstrate t~at Coordinated Carl! did not have adequate arrangements In place to ~ns<Jre that people 

covered under these products would have access to sufficient providers and facilities, within reasonable 

proximity, to obtain the services promised, On July 11, 2013, OIC sent Coordinated Care Its findings, 

which were of grave ~on cern. For example, there appeared to b~ entire categories of providers missing,· 

such as Ear, Nose, and Throat specialists, pediatric hospitals, proctologists, and pulmonologlsts. 

Staff recognized tllat there is Cine known Issue with Form A filings that can cause "compression" of 

provider lists which results In fulsely Incomplete data. In an effort to ensure that this was not 

contributing to the troubling results, they lnstruct€d Coordinated Care in a~ alternative mechanism for 

filing to avoid this problem. Unfortun~tely, the Company did not properly repor~ Its providers iii either 

format, rendering OIC staff unable to determine h.ow many providers the network included. This is one 

of the reasons OfC has never been abie to reconcile the number of contracted providers Coordinated 

Care has in its networi< wltn the number tne Company claims to nave. 
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This situation Is a good example of two phenomena that contributed to coordinated Care's ultimate 

failure to file a compliant Individual Exchange product. The first has previously been discussed; the 

Company lacked any experience with commercial products, Washington law, and the SERFF filing 

system. It was ther&fore at a disadvantage which all of OIC's assistance was simply unable to overcome. 

Second, on many occasions, though OIC provided specific, detailed Instructions for resolving an Issue, 

!he company failed to follow them. 

The Comp~ny responded to Ole's findings on July 15, 2013. On July 15, 2013, OIC requested two 

additional pieces of network documentation called a Geographic Network Report ("GeoNetwork 

Repor~') and an Access Plan. The GeoNetwork Repnrt Includes a map which shows the location of 

contracted providers within tho carrier's service area, and is used to demonstrate th<lt plan enrollees 

will have an adequate number of providers within reasonable proximity to their homes. The Access Plan 

is a question and answer document that sets out the standards used In developing the network. carriers 

may use any measure they choose te> demonstrate this. Coordinated care used m»eage and sh1>wed 

that It had two contracted Primary Care Providers within 10 miles of 90% of its commercial enrallees, 

.showing an adequate net wort of Primary care Providers. However, tile Access Report also showed that 

Coordinated Care's standard for an adequate network of chiropractors, acupuncturists, and midwives 

for urban areas was to have one such provider within 20m lies for 90% of enrollees. Coordinated Care's 

Form A showed the Company did not have any such proViders. This, obviously, was Inadequate. 

Coordinated care's Access Plan acknowledged Insufficient numbers and types of In-network providers 

and requested permission for single case agreements and prior authorization requirements to manage 

enrollee access to non-contracted providers. A~hough WAC 284-43-200(3) allows the Commissioner to 

acc,ept alternative arrangements In cases where a health carrier "has an absence of or an Insufficient 

number or type of participating providers orfaclllties to cover a particular covered health care service," 

the Commissioner does not opprove such requests for new product offartngs, and certainly not to 

address a lack of a core category of provider. The Commissioner considers such exceptions only when a 

carrlert<lces a 'provider or facility termination in an established neiworil. Contrary to COordinated Care's 

aSt;ertlon thoc "suoh occasional out of networl< arrangements are common to all provider networks," 
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such arrangements are not used by carriers to fill a lack of core providers In the!r networks. They are 

used only when an extraordinarily uncommon specialty provider Is needed to treat an enrollee's atypical 

condition. In other words, when a very rare, unforeseen medical s~uation ,occurs, Children requiring 

hospitalization ~nd enrollees suffering burns are not rare or unforeseen medical situations. 

OIC met with Coordinated Care the following day, July 16, 2013, to work on the provider network Issue. 

Many of the Issues proved to be simple errors In the way Coordinated Care had listed providers, rather 

than deficiencies Tn the network. However, the Company acknowledged that some of the gaps were 

real. Of those, some had been resolved. For example, although Its filings showed that it did not 

currently have chiropractors, acupuncturists, or naturopaths in its network, the Company had just 

contracted with a provider network called HealthWays to provide those services. Coordinated Care filed 

a provider contract with OIC showing that had occurred. 

This left two kinds of network adequacy problems which were not resolved by the July 31 deadline for 

Exchange plan approval: the lack of massage therapists, and the l~ck of two kinds of specla~ hospital. 

The parties had several meetings attempting to resolve these is:;ues, including both telephone 

conferences and In-person meetings. Amld these, the parties ""changed uncountable telephone calls 

and emalls. In the case of the first Issue, the Company failed to follow OIC Instruction for resolution and 

therefore simply ran out of time to resolve it. In the case of the second Issue, the Company refused (and 

continues to refuse) to Include these required core providers in its network. 

Massuge Therapists: 

During one of the July face to face meetings between the parties, Coordinated Care reported that It had 

no contracted massage therapists. Because the Company had already contracted with Health Ways for 

its chiropractor and naturopath provl~ers, and the HealthWays network also Includes massage 

therapists, Coordinated Care could fill Its network gap by contnactlng with Hl!althWays to "rent" Its fully

adequate m~ssage therapy network. Coordinated Care chose to take this advice, The Company 

requested direction on how to make the tiling to change the HeallhWays contract to add massage 
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therapists. OIC provided explicit direction on two different ways the Company could accomplish this: by 

withdrawing the exlstinli HeaithWays provider contract filing and submitting a revl;ed contract, or by 

filing a stand-alone arnimdmentto the existing HealthWays contract. Rather than follow either path, on 

July 191
h Coordinated Care filed a request within the SERFF system to amend the existing agreement it 

had already flied. As OIC had explained to Coordinated Care, this was not an option because it had been 

precluded by •Xfliratlon of the time period allowed by law for making changes to flied provider 

.-.ontracts. Thus, due to the Company's fallure to follow the correct procedure, It actually made the 

problem much worse. The ComJ}any's request to amend its contr•ct filing necessitated that OIC 

disapprove and close the HealthWays provider agreement filing. The result was that the Company had 

no contracted chiropractors, acupuncturists, or massage therapists on July 31, the date Exchange plans 

had to be approved or closed. In fact, this situation remains the same today: 

Specialty Hospital.s: 

Coordinated Care's networl( lacks two kinds of specialty hospital: A pediatric hospital and a LevelllJurn 

unit. When asked about the lack of pediatric specialty hospitals In its network, Coordinated Care noted 

that it is wntracted with Provldance Sacred Heart Children's Hospital In Spokane, Swedish Medical 

Center in seattle, and Providence Regional Medical Center In Everett. {Although it was working to 

contract with Shriner's Hospital for Children in Spokane, that hospital was not In its network until late 

August, almost a month after the July 31 deadline for network approval.) This Is not an adequate 

network for these providers. These hospitals are located only in Se~ttle, Everett, and Spokane, whidh 

still left enormous parts ol!he company's service area without ·pediatric hospital providers. In other 

words, enrollees who paid for cover~ge believing that their children would have access to hospital care 

within a reasonable proximity- as the law guarantees and the Coordinated Care contract promises -

would be misled. 

Coordinated Care argued that these children could be treated at the genertll hospitals within Its 

1retwork, and that If they needed Level 1 trauma care, the Company would seek to enter into ""spot 

contracts" to cover them. 'fhe Company made the same argument with regard to its lack of a Levell 
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burn unit. (Ther11 i~ only one in the state - Harborview.) This Is unacceptable on Its face. Moreover, It 

poses potential harm to consumers, does not comply with Washington regulation, and Is antithetical to 

the purpose of the ACA. 

It Is unreasonable for Coordinated Care to propose that, for any enrollee within the entire state who 

requires access to pediatric Levell trauma care or a Levell burn unlt, the Company will- in the midst 

of that emergency -seek to enter Into a contract with a provider to deliver that care. In addition, the 

Company would have to make a new oontlact for every single patient every single time. It ls 

unreasonable to assume that these providers will be willing to spot contract with Coordinated care. If 

the Company could have re·ached contracts with them, these providers would already be In Its network. 

There are thus two possible results of ·attempts to spot contract, both of which would harm the 

consumer: The provider could refuse to contract at all, which would be like not having coverage. Or, 

the parties could agree to a reimbursement amount, but not to the enrollee protections Coordinated 

care is required by law to provide. The company argues that the patient will still be subject only to In· 

network cost sharing, which is correct. But this is meaningless because lt does not protect the enrollee 

from the real danger, balance bllllr~g. 

Coordinated Care's lack of these core providers Is a violation of RCW 48.46.030 and WAC 284-43·200, 

which require Coordinated Care to have "adequate arrangements In place to ensure reasonable 

proximity to a contracted network of providers and facilities to perform servloes to. covered persons 

under Its oontrocted plans." While OIC agrees that general hospitals can provide most services, the 

relevant issue ls that they cannot prc:>vide all of the services promised in Coordinated Care's policy. The 

laws cited above do not aHow a potentially contracted network, they require a contracted network 

The first reason for this is that striking a fair bargain with a provider Is not possible ln an emergency 

situation Involving a single emoliee. The second reason Is the harm to a consumer that could r<lsult 

from the unfair bargaining situation: bala11c~ billing. 
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For the protection of enrollees, WashlngtDn law requires that provider contracts Include two types of 

. "hold harmless" language. WAC 284-43-320. Th!! first hold harmless protection Is that the provider 

must agreP. not to seek payment from the insured for services performed under the contrect. WAC 284-

43-320(2)(a). For example, should the provider price Its service at $100, but contract with the carrier to 

accept $75 to perform the service for its enrollees, the contracted provider may not seek the other $25 

from the Insured. This prohibited practlce is called "balance billing." In fact, balance blll!ng by a 

contracted provider is a Class C felony. RCW 48.80.030(5 and 6}. The second hold harml~s protection 

Is that the provider must agree, rn the event the carrier for any reason does nat pay amounts It owes 

under the contract, not to seek payment from the insured. WAC 2B4-43-320(2)(a, c, and d). 

Herein lies the llldden danger to enrqllees from a carrier hoping to be able to •spot contract" in an 

emergency. The enrolle€ who suffers a catastrophic bum correctly believes he has purchased coverage 

for his care. Unbeknownst to him, this coverage is not established, but only potential. After his burn, he 

is airlifted to the Harborview level 1 bum unit, and his treatment begins. Coordinated Care begins 

attempting to contract with the hospital for his care. Because It is In a poor bergalnlng position, the 

company Is able to settle on a price lor the enrollee's carP., but Is unable to get Harborv'oew to agree to 

the required hold harmless provisions. The enrollee is now subject to potentially enormous balance 

billing. He was not warned of this danger- In fact, Coordinated care's policy tells him he C<~n only be 

subject to his deductible and co payment amounts. 

Coordinated Care's proposed policy definition of "eligible service' te/!s enrollees that for non· network 

provlderii (such as pediatric hospttals and the Levell burn unit), "the eligible service Is the amount that 

has been negotiated with in-network providers for the same covered service. The member will be 

responsible for their same cost share amount they would pay to a network provider." This Is Incorrect. 

As explained above, the member Is likely to be responsible for those costs, In addition to a substantial 

amount In balance billing by the provider. Coordinated care alleges that this error was "completely 

addressed by Cmmiinated care In its resubmlsslon." It was not. l,'he lar.g~•ge quoted above Is frDm 

that resubmlss!on, 
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Ill. Jht Health B!Jneflt Plan Filed !!II toordln<U!!II Care COntains Ad<llllpnal VIolations Of State And 

Federall!!w In Severill Wavs. 

OIC's July 31, 2013 Disapproval letter sets out 15 bases that required OIC to disapprove Coordinated 

Care's Exchange product. Many of them are areas in which the proposed beneflt structure violates 

Washington law. In analyzing this letter, It is Important to understand that OIC has no authority to tell 

carriers what to put In their contracts. This Is one of the differences between the purchase of Medicaid 

services by the Health Care Authority and regulation of commercial Insurance products by OIC. 

Commercial carriers must do what It takes to file productS that comply with the law. Thus, when OIC 

flnd.s noncompliant provisions In a flied product, ~aff points out the noncompliant provision and cUes 

the law it violates. It Is the carrier's responsibility to read the law and correct the provision 

appropriat~ly. OIC rnust regulate In this way, because a carrier can fix an Issue in multiple different 

ways. Only the carrier may make decisions about Its business processes and the features oflts products. 

All OIC has authority to do Is to ensure that those processes and fe•tures do not violate the law. 

a. lssu~s With Rates 

Of the numbered objections In Ole's July 31, 2013 Disapproval Letter, one through four are rate Issues. 

Premium rates are reviewed t() ensure that they are not •excessive, Inadequate, or unfairly 

discriminatory," RCW 48.19.020. Rates must be reasonable In light of the benefits. Obviously, In order 

to ensure reasonable rates, 0 IC needs to know what those benefits are going to be. That Is why the 

form :filings describing the benefits we~" due on Aprill, and the proposed rates were not due until May 

1. However, the overwhelming Issues with Coordinated Care'$ networl< and benefit structure precluded 

a thoroUgh review of the Company's rat~ filing. 

As described In Section 1 above, Coordinated Care did not file a reviewable product unt!i July 1 and, as a 

result, OIC was not able to fully review the rates lor the first time until then. it set forth the rate Issues 

In OIC'; July 17 Disapproval tettel'. These Issue> were not addressed by Coordinated Care untiUu/y 25, 5 

days prior to the deadline for approval. As. a result, rate Issues remain but would not have been 
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reparable until the network and forms Issues were resolved, Thus, OIC will not focus on these rate 

objections as bases for disapproval. The fatal flaws In the network and the policy provisions alone would 

have requlrnd disapproval. 

b. Issues With Dependent COverage 

OIC's sixth objection is that Coo~lnated Care's policy would require a family seeking to add an adopted 

child to Its plan to meet condttions that • family seeking to add a biological child need not. Under RCW 

48.01.180 and 48.46.490, once a family Is providing full or partial support of a child for the purpose of 

adoption, the plan mus1 allow that child to be added a< ·a dependent. It thus violates those laws to 

require an additional letter of Intent to adopt the child, or court order requiring coverage, In order to 

qualify. 

Again, Coordinated Care alleges that this error was corrected. Again, it Was not. The discriminatory 

requirement• remain In the rasubmlsslon. 

OIC's seventh objection is that Coordinated Care sought to prohibit a dependent child over age 26 to 

remain on the parents' policy only If that child had a •continuous total Incapacity." This requirement 

vli:>lates RCW 48.46.320. That statute requires a carrier to allow dependent coverage for such a child so 

long as he Is "(1) Incapable of self-sustaining employment by reason of developmental disability or 

physical handicap; a'nd (2) chiefly dependent upon the subscriber for support and maintenance." He 

need not have "continuous totallncapacn:y" to qualify for coverage, 

Coordinated Care did not correct this violation. The unlawful requirement remains In the resubmission. 

c. Issues With Access To Brand Name Drugs 

OIC's eighth basis for disapproval Is that Coordinated Core's "Family Planning Sl!rvlces" provision 

violates both RCW 48.46.060j3)(a and d) and the ACA. A carrier may not place restrictions on a~cess to 
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any FDA-approved contraceptive drugs or devices. The Company's proposed method of limiting 

provision of brand narne drugs vs, generk:s is appropriate. However, when a company places such a 

limitation on access to these drugs, it must still accommodate any individual for whom generic drugs or 

bmnd name drugs would be medically Inappropriate, as determined by the enrollee's provider. Thus, 

the plan structure must Include a machnnlsm for waiving th~ otheJWise applicable cost-sharing for the 

branded or non-preferred brand version In these situations, Coordinated Care's plan does not 

Therefore, Its enrollees who find themselves In this situation face the risk of being denied beneffts to 

which they are legally entitled. 

Oesf)ite itsdaim to the contrary, Coordinated Care did not correct this violation in Its resubmission. 

d. Issue With Durable Medical Equipment R:lr Rehabilitative Services 

The ninth basis for disapproval Is that the Company's •Home Health Care Service Benefits" provision 

violates the ACA, as codified in WAC 284·43-!!78, A health benefit plan must cover "rehabilitative and 

habilitatfve services." "For purposes of determining a plan's actuarial value, an issuer must classify as 

rehabilitatfv~ services the medically necessary services that help a person keep, restore or improve skills 

and function for dally living th~t have been lost or impaired because a person was sick, hurt or disabled." 

WAC 284-43·8'78(7)(a). ~ehabilitatlve and habllltat!ve services Includes "durable medical equipment 

and mobility enhancing equipment used to serve a medical purpose, including sales tax." WAC 284-43· 

878(7)(b)(v). 

This law requires Coordinated Care to cover all medically necessary durable medical equipment. In 

contrast, Coordinated Care seei(S to resirict its coverage to only the following: IV stand and IV tubing, 

Infusion pump or cassette, portable commode, patient lift, bill-lights, suction machines and suction 

cathet-ers. 

Contrary to Coordfnaterl Care1s dalm that It has corrected this rllegal rcstrictiont thls Ust wa;,; taken from 

Its resubmlsslon. 

OIC's HEARING BRIEF 16 

Ex, 107.016 



e. Issue With Discriminatory Drug Deductible 

The tenth nasrs for OIC's disapproval of Coordinated Care's Exchange plan Is that the Company sought to 

place a $350 deductible on specialty drugs, which deductible' does not exist for other drugs. This Is 

Illegally discriminatory against enrollees who have health conditions that require these drugs and Is a 

violation of the wmmunlty rating requirement. RCW 48.46.064, WAC 284-43-877(9}(c}. Eliminating 
' 

such discrimination and the resulting financial hardship for those needing expensive health care, of 

course, is one of the essential tenets of the ACA. In addition, all ded uctlbles are required to be set forth 

as such ~ a policy may not Include a hidden deductible such as this. Such a misleading provision 

authorizes OIC to disapprove the plan per RCW 48.46.060(3}(a). 

Coordinated Care argues that it learned of this finding for the first time on July ;n, thus denying the 

Company the opportunity to cure. '!'his argument Ignores Coordinated Care's responsibility to know and 

follow the law. OIC's role Is to review the Company's product lor compliance with Washington law. It Is 

not to teach the law to carri~'"· Therefore, coordinated Care cannot be heard to argue that It learned of 

the laws \llolated by this provision for the first time on July 31, 2013. Even If that 1£ true, !gnoranoe of 

the law Is no defense for a violation of !t. Finally, Coordl~ated Care did not Include this provision In Its 

filing until the submission of its schedule of benefits dated July 25, 2013, Given that, OIC could not have 

reviewed the filing and notified the Company of the violation any sooner, 

f. Issue With Ambiguity Of Co Pay For Mail Order Drugs 

The eleventh basis for disapproval of Ccmrdlnated Care's Exchange plan Is that the amount the enrollee 

must pay for mall order drugs under the plan Is not gl)len. T~e latest Summary of Benefits, submitted on 

July 25, gives this amount as "3 times retail cost sharing." This Is noncompliant in two ways. First, It is 

not possible to determine what the Insurer means by this -what does the enrollee have to pay fnr his 

mail-order prescription drugs? Secr.>nd, this amount must be either a dollar amount or a percentage of 

the t<>lal cost. Either way, the enrollee knows what he wiil have to pay, ivioreover, because this is an 

enrollee oost for an Essential Health Benefit, it must be used as part of the calculation to determine 

OIC's HEARING BRIEF 17 

Ex.107.017 



metal levels (which allow consumers to do that "apples to apples" comparison of plans for which the 

Exchange Is designed). Without the appropriate Information from Coordinated Care (I.e. a copayment 

amount or a coinsurance percentage), OIC is un~ble to calculate whether the Company's plans meet the 

metal levels the company dalms. 

As discussed above, the company's allegation that It became aware of this requirement, and Its failure 

to meet It, on July 311s simply not a basis upon which relief can -or should- be granted. 

g. Issues With Premiums 

OJC's twelfth basis for disapproval Is that the "Premiums" section of Coordinated Care's proposed policy 

violates RCW 48.43.005(31). This sec!l<m of the Company's policy states, "From time to time, we will 

change the rate table used for this contract form." It also says, "The contract, and age of members, type 

and level of benefits, and place of residence on the premium due date are some of the factors used in 

determining your premium rates." Rates for Exchanse products may not be changed "from time to 

time," they may be changed only yearly. Moreover, they may be changed only for five specific reasons. 

RCW 48.46.064(a)(i·v). For that reason, an HMO contract may not provide a pertlall!st of •some of the 

. factors• that will be LISed to change rates; ear.h reason must be specified so that OIC may ensure that 

only factors allowed by law are used. 

Coordinated Care alleges that It has cured these problems In its resubmlsslon, but the nonc~>mpliant 

language quoted above Is from thfil resubmisslon. 

h. Issues With Conflicting Information In The Filings And Technical Corrections 

The thirteenth objection is that the Company's Pharmacy Benefit Template, Plans and Banef~s 

template, and poli<;y do not match. This is related to the problem !)Utlined in OIC's Objection number 

10. The Plans and aeneftts template (or Prescription Drug Fortnuiary tempiate) dated Juiy 1 Indicates 

that these plans w!l! utilize Coordinated Care's furrnulary called "WAF003." This formulary has four 
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tiers, and the filing Indicates It utilizes a co pay dollar amount and no coinsurance. But when the 

Company fi!ed Its Schedule of Benefit!! on July 25, It Included totally different co pay amounts, and 

lnduded coinsurance. This Is only one example, but when OIC reviewed the templates together (a.s It is 

required to do), staff found many entries that do not match. 

This is unacceptable for two reason~. First, because this Is information about what the enrollee will have 

to pay for medications f"cost share"), this Information goes Into the actuarial value calculator to 

determine whether the plan meets the metal levels that wlll.ullow "apples to apples" comparison on the 

Exchange. It must be correct In order to get the right result. It Is also the Information that goes to the 

federal Department of Health and Human Services for Its review. More Importantly, the Schedule of 

Benefits is the template that goes to the E>«;hange and is displayed to consumers. Therefore, the data 

provided by the Exchange would say one thing about cost share, but under the actual policy the 

consumer received, the cost for medication would i>edlfferxmt. 

Agnln, for all of the reasons set forti\ above, the company's argument regarding lack of an opportu~!ty 

to cure has no merit. 

Form, Rate, And Binder Do Not Matr.h 

Ole's fourteenth and fifteenth objections are simply technical corrections that would have been 

required to be corrected had all other issues been re$olved. The~e are additional situations wi1ere the 

. farm, rate, and binder did not match, preventing OIC from reviewing the product because It could not 

know which was, correct and which In error. 

As with the objections above, the Company's argument regarding lack of an opportunity to cure has no 

merit. 

The federnl government has set Au~ust a1, 2013 as the deadline for the Exchange to submit the certified 

qualified bealth plans to the Department of Health and fluman Services for federal review. 
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IV. The OIC Does Not Have The Al!thodty To Grant The Relief Sought Bv Coordinated Care. 

The relief requested by the Company as set forth In Its Amended Demand for Headng dated August 13, 

2013, is "regulatory certlftcatlon from the OIC to be presented to the Washington State Health Benefits 

Exchange as a qualified health vlan for 2014." In other words, they seek to be approved based on the 

filings as of July 31, 2013, or they seek an extension of that deadline to cure the flaws Identified by the 

OIC. 

Based on the factual and legal deficiencies described above, the OIC respectfully submits that 

Coordinated Care's filings could not be approved by the 0/C. Despite the extraordinary circumstances of 

the new Federal regulations, the OIC lacks authority to walve the raqulremf)nts of the Insurance Code. 

Moreover, the Insurance Commissioner must abide by the deadline e~abllsheo by the Exchange for 

approval of health plans to be sold In the Exchange, 

As to coordinated ~arc's request to extend the deadline for an opportunity to cure the deficiencies In 

·the filing, OIC respectfully submits that the Hea rtng Officer dnes not have the authori!lf to grant this 

relief, because she stands In the shOes of the Insurance Commissioner and has only the authority 

granted to him by the Legislature, RCW 48.02.060(1) and (3)(c), 48.02.100. Tile OIC does not have the 

authority in regulation or Federal law to extend that deadline. Even If It could, to grant the relief sought 

by the Company would be to grant coordinated Care an Yn]ust advantage over all other carriers. 

It is the Washington Health Benef!1'S Exchange that has the authority to establish the deadline of July 31 

for approved filings, and only the Exchange that can extend the deadline. The Exchange was created In 

2011 by Washington House Sill2319 as part of Washington's effort to Implement the requirements of 

the federal Patient Protection and Affordable Care Act. Pursuant to RCW 43.71.020(1), the E~change Is a 

"public-private partnership separate and distinct from the state," Pursuant to RCW 43.71.030(1) and 

among other autl10ri>!ed activities, the Exchange·- and only the Exchange - Is authorized to "complete 

other duties neces~ary to begin open enrol!ment in qualified heatth plans through the exd1ange 

beginning October 1, 2\)13." 
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In order to meet the statutory open enrolment commencement date of October 1, 2013, the Exchange 

established the July 31, 2013 deadline by which Issuers who wish to offer qualified Individual exchange 

plans for 2014 had to have completed therr OIC filing and approval process. The Insurance 

Commissioner does not have authority to extend It, 

RCW 48.04.010ll}(b) provide!, In pertinent part, that the Commissioner shall hold a hearing "upon 

written demand by any person aggrieved by any act, threatened act, or failure of the commissioner to 

act, If such failure Is deemed an action under any prmrislon of this code ... " Under Washington's 

Administrative Procedure Act, RCW 34.05.010, "agency" and "agency action" are defined as follows: 

(2) "Agency" means any state board, commission, department, Institution of higher 

education, . or officer, authorized by law to make rules or to conduct adjudicative 

proceedings, except those in the legislative or judicial branches, the governor, or the 

attorney general except to the extent otherwise required by law and any local governmental 

entity that may request the appointment of an administrative law judge under chapter 42.41 

RCW, 

(3) "Agency action" means licensing, the Implementation or enforcement of a statute, the 

adoption or application of an agency rule or order; the Imposition of sanctions, nr the granting 

orwtthhoiding of benefits. 

The Exchange, ,a pubfi~-private partnership distinct from the state, is not an "agency," and its actions or 

Inactions, either estabnshlng the July 31, 2013 deadline or declining to elltend ft, are not subject to 

review under the APA and would not be subject to adjudicative administrative review by the OIC even If 

C11ordlnated Care were to attempt to join the Exchange as a necessary party. 
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This Jurisdictional defect is fatal to Coordlnateq Care corporation's request for an extension of the 

Exchange's deadline. Ali stated In Inland Foundry Compa!Jy, Inc. v. Spokane County Air Pollution Control 

Authority, 98 Wn. App. 121, 124,989 P.2d 102 (1999): 

A tribunal's lack of subject matter jurisdiction may be raised by a party or the court at any 

time in a legal proceeding. RAP z.s(a)(1): Okanogan Wilderness League, Inc. v, rown of 7Wisp, 

133 Wn.2d 769, 788, 947 P.2d 732 (1997). Without sub)e<1 matter ]urlsdlctlon, a court or 

administrative tribunal may do nothing other than enter an order of dismissal. Crosby, 137 

Wn.2.d at 30l. 

An administrative review board has only the jurisdiction conferred by Its authorizing statute. 

Okanogan Wilderness, 133 Wn.2d at 788-89. 

Nor does the Insurance Commissioner have the authority to approV1l Coordinated Care's individual 

Exchange plan for sale in Washington. The plan violates both washington and Federal law tor all (}f the 

reasollS set forth above. The Insurance Commissioner has only the authority granted by the legislature. 

This grant does not include the authority. to waive the requirements set forth in the Insurance Code. 

Finally, to approve this plan would work a grave Injustice upon all of the carriers who submitted 

compliant plans that OIC was able to review and approve prior to the July 31 deadline. Coordinated 

Care has complained bitterly In the medii\ that OIC did not afford It a "level playing field" in seeking 

approval of its Exchange produ~ts. Given the Company's public position that It w•• unfairly treated by 

OIC, its request that OIC now provide lt an unfair advantage over all other carriers seems Ironic. Be that 

as It may, OIC does acknowledge that Coordinated Care had more challenges than other carriers as a 

result of Its Inexperience in Washington's commercial health insurance market. This does not justify 

holding the Company to a lower standard than those others, even ffO!C had that authority. 
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CONCLUSION 

OIC believes the Company bears thQ burden of proof at hearlng. OIC also believes the standard of 

review Is abuse of discretion or error of Jaw, and will show that It .committed no legal error or abuse of 

discretion in disapproving Coordinated Care's individual Exchange products because they are riddled 

with errors, deficiencies, and violations of state and federal law. Despite extraordinary assistance and 

opportunities to file a product that compiles with the law, the Company was unable to do so. OIC will 

·demonstrate ~~ hearing that the violations embodied In the propnsed product would mislead and 

endanger consumers, the very hazard OIC review of such products Is designed to prevent. OIC will, 

therefore, urge that O!C's dlsapprcvai of these filings be sustained. 

In ~<;fdltlon, OIC respectfully submits that the Hearing Officer does not have authority to grant the relief 

coordinated Care seeks, and should therefore uphold Ole's disapproval of these f!Ungson that ground. 

Respectfully submitted this ;;12 day of August, 201.3, 

~'i.~-
Andrea L. Philhower 
OIC Staff Attorney 
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RECONSIDERATION OF 
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A Health Maintenance Organization. 

L INTROl>tJCTION 

The Office of the Insurance Commissioner ("OlC") respectfully requests 

reconsideration of portions of the Jlindin!l)l of Fact, Conclusions of Law, and Final Order 

in the above-captioned matter, entered Oll September 3, 2013, ("Final Order"). ore 

disapproved the rate, form, and binder filings filed by Coordinated Care Corporation 

("Coordinated Care") onJuly31, 2013. 

First, the Order failed tu properly resolve the oonflict with a decision on the 

merits, ned instead impermissibly directed scitlomont. VVhile the Pinal Order properly 

concludes that some bases upon which the OIC disapproved Coordinated Care's ftlia!l)l 

were "valid", the Order failed to resolve the conflict by issuing a determination. Rather, 

the Order required the OIC to enter inro a type of settlement negotiation with Coordinated 

Care, to result in reilling, approval, and entrance inro the Exchange. Such a directive is 

imptOJler, exceeds the scope of administrative jndicinl authority, and is unsupported in 

law. 

Mailing Address:~ 0. Box 40257 • Olympia, WA 98604·0257 
Street Address: 5000 Capitol Blvd. • 1\m>waler, WA 96501 

"'""~ 
Ex. 108.001 



Second, the Final Order's conclusions rested upon improper admission of 

evidence of settlement negotiations in unrelated litigation. 

Third, the Final Order contains errors of law tl:!at effootively force the OJC to 

permit .Coordinated Care to enter the Ex~hMge with an :insufficient network based on a 

contrnot methodology that ill contrary to the laws applicable to health maintenance 

organizations ("HMOs"), 

Fm1rth, the Final Order contaim Findings of Fact about communication between 

Coordinated Cate and the OIC during 1he proceedings that aro not supported by an 

objective evaluation of the record. 

Despite the objections described in this motion, the perties have complied with 

the directives ill the Final Order. The OIC recognized that there was no meaningful 

opporlnllity to bring this Motion prior to engaging in thst work if Coordinated Care's 

plans were to be approved for the Exchange. Out of I'Cb'J1ect for the judicial process, the 

OIC bas worked cooperatively with Coordinated Care to resolve those !toms that the 

Final Ordor identified as ''valid" bases for disapproval, and the plans that wore 1he subject 

of the hearing have now boon approved for certification by the Wa;;hington Health 

Benefit Exchange. 

IL ARGUMENT 

A. The Fin Ill Order failed tu resolve th~ lllllt!t~r with a decision on the merits, 
lnstlllld Improperly directing settlement. In tills, tboliinal Order exceeds 
administrative judic!lll authority, and ls unsupported by law. 

The liinal Order does not reoo!ve this matter with n decision on the merits. 

Instead, that o1-dcr commands OlC to allow the ~pal!y to revise it~ filings, pl'Ovide 
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"reasonable guidance and recommended hmguage" to the Company to correct it~ 

defioienoies, and "give prompt and rensonable approval of the Company'~ filing~J 

pl'Ovided the C'.ompany has addressed the reasollS for disapproval.,." Final Order, at 22. 

It goes on to state, "this proceeding shall remain open until the Company has muile 

new/amended :filings," and to require the parties to notify the Hearing Officer of the 

disposition of those filings, 

The Final Order cites no anthority in the AP A, the Inrnrance Code, or otherwise, 

which all om the Hearing Officer to refuse to rule on a matter, instead holding that matter 

open until a compulsory settlement, the terms of which are di<,'ttlted by tho Hearing 

Officer, has been reached. 

While the APA does strongly encourage informal settlements, it does not compel 

settlement. See RCW 34.05.431(1), WAC I0-08-130(1)(~, and WAC 284..02· 

070(2)( d)(iv) (allowing tor pmhcaring confcronces for settlement or sl:tnplification); 

RCW 34.05.437(1) and WAC !0-08-130(5) (requiring presiding hearing officers to allow 

parties the opportunity to make offers of ssttlemllllt); RCW 34.05.060, WAC 10-08-

130(5), and WAC 10-08·230 (encouraging informal settlements). However, tho AP A 

"does not require any p;!rty or other perllon to settle a matter." RCW 34.05.060. See akio 

CJC 2.6(B) (prohibiting judges !tom acting "in a manner that coerces any party into 

.settlement") 

Further, there is no authority in the Admin!Btratlve Procedures Act (Title 34.05 

RCW), the Model Rules of Procedure (J'/AC 10-08), the TnRumnce Code (Title 48 RCW), 

the rules promulgated under the Insurance Codo (JV AC 284), or tb.c Jetter delegating 

authm·ity to Hearing Officor to prosido over hearings, that authol'izes the Hearing Officer, 
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or any other Administrative Law Judge, to force the Insurance Conmrissirmer, or his duly 

appointed Deputy Commissioners and staff to settle mailers that they have detennined 

should not be settled, particularly with a can·ier whose filings have in fact been fmmd 

deficient. 

Nor is there any authority which allows a Hearing Officer to be privy to - let alone 

monitor - settlement negotiations. Certainly there is no authority for a judge to dictate 

the terms of settlemC!It and warn that failure to settle on thtl!le terms "would be to invite a 

consideration that the OlC migbt have erred In disapproving the Company's ftlings on 

July 31." That disapproval was either correct or it was. not. 'l'he J:liual Order 

apprvpriately sets this furth as the precise issue before the Hearing Officer. "Therefore, 

most clearly smtod, in this proooediug, the Company hears tile burden of proving, by a 

propondtll:ancc of the evidence, that on July 31, 2013 the OIC erred in disapproving 

Coordinated. Care O>rporation'~ June 2~, 2013 Brom~e, Silvt:>r and Gold ludividual Plan 

FilingR for 2014." Final Order, at 10, 12. There is no authority cited, nor could there be, 

for the proposition that an Administrative Law Judge may change a legal ruling as 

punishment for one of the parties' failure to cooperate with directives in an Order. 

The Hearing Officer clearly has authority to find that the ore properly 

disapproved Coordinated Care's July 31 filings. In large part, the Final Order .does 

acknowledge ihat the OIC' s tC'dHOilll fbr rejecting Coordinated CurQ'$ July 3 I filings were 

valid. There is no tjt!eStlon that, had the Hearing Officer found the OlC's reasons 'fol' 

disapproval :were all invalid, she has the authority to find' that the. ore improperly 

rejected the filings as they existed on July 31, and order the OIC to a~.c"'l't those filings !1~ 

tbey existed at the time. The Hearing Officer arguably even has authority ro conduct a 
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new review using a legal definition or understanding that did not exist, or wa.~ not URed 

when the original review wM cond11cted. But tl1e Final Order does not compel the OIC to 

approve or disapprove tho filings as they cxi!ltcd on July 31, or to conduct a new review 

in light .of a new analysis on a quootion of law. Instead, the Final Order acknowledgo.1 

that the filings were largely deficient for the reasons asserted by the OIC, but nonetheless 

compels tho OIC to outer into settlement negotiations with C.oordinated Care to assist 

Coordinated Care in amending itH filings in order to become acceptable to the OIC. 

Similarly, the Final Order cites no express or implied statutory authority allowing • let 

alone compelling .. the OIC to drafl portions of the very documents and filings that the 

OIC is compelled to regnlate. 

The Final Order . essentially asserts that beca)lse the OlC chose to settle with 

ce~:tain companies, it was required to offer sottlcmcnt to this company, and th011 compels 
. ' 

the OTC into that settlement, even dictating the tenns of that settlement (that OIC waA to 

"promptly review and/or suggest amended language which would meet any remainjng 

com;ems that the current languago {s misleading or docs not comply with applicable 

rules"). See, e,g., Final Order, at 19. However, the Final Ordor cites absolutely no 

!tUthority for this command. None exists. 

In ordering the OIC to sL11le it6 disputes concerning Coordinated Care's filings, 

the Final Order ereares two dangerous procelients. First, it compels rhe OTC to not only 

provide specilllized and directed legal advice to a speci1ic private company, but to 

effectively draft portions of !heir contra~is. Becatme the OIC regulatlls those same 

contracts, the Final Order has essentially cl'eated a conflict of interenl for the OIC. The 

Final Order has created the very real potential for Coordinated Care to claim at a future 
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date, that the OIC cannot take enforcement action again.~t Coordinated Care concerning 

those contractual provisions, 'because the ore itself drafted them. 

F'1rther, in compellillg settlement with one carrier because the OIC entered into 

settlement discussions with a wholly separate and unrelated carrier, the Final Order set 

tlie dangerous precedent that the OIC is now compelled to settle wi1h any carrier who 

challenges the OIC's disapproval of their network, rate, form, or binder filings. The Final 

Order effectively brnadCill!tS to every health carder in the state that, by demanding a 

hearing on any disapproved filing, they can force the OlC to fix their contracts for them, 

monopolizing staff time, and unilaterally rearranging the distribution of OIC resources. 

This is particularly problematic becnlll!e with the open enmllment dead!ine.q of the ACA, 

:beginning with this year and moving forward,· there will always be a dcadlit1c for health 

planu to be approved. UsurjJing the OIC's r~sources by compelling settlement 

negotiations will have potentially devastating effects on the OJC's ability to approve 

plans. This issue will only get worse, a.q rnore carriers and plans outor the oxcllange, and 

more plans are subject to the federal deadlines that for this year only apt1ly to plana 

offered in the Exchange. 

What the .Final Order attempts to do is compel the OIC's diSlll:ction. The Final 

Order notes, "For the OIC to use its disoretion in allowing the Company to quickly make 

modifications now ... is reasonable ood permissible," Final Order at 22. However, the 

Hearing Officer does not hav~ QUthority to compel the Commissioner's lliscretlon, or thst 

of his appointed Deputy Commissioners and staff. The Hearing Officer hllll authority to 

review decisions fm- c<>!Upliance with t!m law, and to consider whether staff have abused 

their discr"tion. But no finding of an abuse of diaerction was made in the record, nor was 
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evidence presented to meet tho difficult showing that Ill! agency has ab1111ed its discretion. 

In fact, the Final Order acknowledges that the OIC did the best it could under the unique 

and difficult circumstances imposed by the Affordable Care Act. Further, the Hearing 

Officer cannot rely on the OIC'a decision not to enter into settlement negotiations as the 

basis for an abUBe of discretion, because there is no legal requirement anywhere to 

compel the ore to enter into settlement negotiations. While it may be permissible for the 

OIC to exercise its discretion in the manner suggested by the Hearing Officer, it is not 

permissible for a Hearing Officer to compel the exercise of thllt discretiOll in keeping 

with her own preferences. 

OIC may ~ reading too much into the Final Order. The Final Order does state in 

seyemlplaces .that OTC isbeing oompel!ed to re-write Coordinated Care's filings for it in 

light of the extraordinary situatioo presented by the fact that the Exchanges am an 

entirely new entity for which federal rules and guidelines were being promulgated even 

as the OIC W"dS attempting to review plans for compliance with them. ,See, e.g., Final 

O;der at 3, 1J. Tire Final Order appropriately slates that "it must be recogni7.ed that the 

Specific eituati0l1 involved in this particular review of the Compimy's filings ia unique." 

Final Order, at 21. 

rt muy be that such is the Hearing Officer's reasoning behind the directives in tho 

Final Order, and is meant to apply only to Coordinated Care and only in this one, unique 

situation. If so, ore urge,q the Hearing Officer to reconfigure the Final Order, lll8ki)lg 

that abUlldantly clear. White the OIC stands beWnd lts objections, the agency 

acknowledges that such a cla.>ification would at least avoid the perils presented by 

refer~nce to the Final Order ns precedent. 
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B. The J.1nal Order's conclusions rest upon improper admission of ilV!dence of 
Nettlement negotiations In unrelated litlgi'ltion. 

OIC respectfully submits that the challenged directives in the Final Order rely o.n 

· factual errors that . 1) are supported solely by evidence of settlement negotiations 

introduced by the Heari11g Officer, not by either party, and which should have been 

barted by ER 408, and 2) are not supported by the evidence in the rc~ord. 

Over the OIC's objection, the Final Order relies on evidence that the OIC had 

entered into settlement negotiations with carriers in unrelated matters. Final Order at 8. 

Under Evidence Rule ("ER'') 408, this infonnation should never have been admitted into 

evidence, or consit!ered by the Hearing Officer, in the Coordinated Care hearing. 

ER 408 prohibits fue admission of settlement negotiations for the purpow of 

proving liability. Although the Rules of Evidence are not strictly adhered to in 

administrative proceedings under fue Administrative Procedures Act, Titlo 34.05 RCW 

("APA"), they cannot be wholly ignored. RCW 34.05.452(2) still requires thnt a 

presiding hearing officer "shall refer to the Washington Rules of l:lvidcncc as guidelines 

fur evidentiary rulings." 

It iR reversible error to admit evidence of settlement negotiations with third parli!lfl 

and in unrelated procoodings. Grlgaby v. Cl/y of Sea/lie, 12 Wn.App. 453, 458, 529 P.2d 

P67 (1975). In Grigsby, the plaintiff was a pasg.mger in u:n automobile accident. Id. at 

454. He settled with the driver of the car he waN in, and subsequently sued the City of 

Soattl~ for negligent design, oonstrootion, a11d tnalntenencc of the street. ld. The Cm1rl 

of Appeals found it WltS reversible error for the jury to be infmmed that the Plaintiff had 

settled with thedrlvet. !d. at 458. 
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ER 408 does pennit evidence of settlement negotiations for limited purposes, such 

aa to prove bias, prejudice of a witness, negating claims of undue delay, or proving 

obstruction of justice. None of those claims were pre.•ent in thi~ ca.qe, In fact, the 

licaring Officer found tlmt.the OlC witnesses were "credible, and presented no apparent 

biases." Final Order at 9-10. Nor wa.~ this presented by the OIC to negate claims of 

undue delay. No other exception.~ tO the prohibitions in ER 408 are pres?nt in the record. 

Further,· the At> A provides tllilt a "presiding offiC0'1' sllall not base a finding 

exclusively on such inadmissible evidence unless the presiding officer determines that 

doing so would not m1duly abridge the parties' opportunities to oonfront witnesses and 

rebut <>Vi'dcncc. The basis for this determination shall appear in the order." RCW 

34.05.461. Here, the Final Order cot1tain• no. such detemtination regarding the evidence 

presented b~ tho Hearing Officer about settlement ncgotiatiom with other parties, On the 

~'Ontl.'acy; the evidqnce of 'lho OIC's settlement discussioru with other carriers was not 

Hubmitted by eithm· party, but by the Hearing Officer herself. The Final Ott!ct cites no 

testimony or exhibit demonstrating the. OIC'a settlement negotiations with other carrier.~; 

Coordinated Caro was apparently unaware of the OIC'e settlement discussions with other 

miTliers until the Hearing Officer introduced the subject. The OiC could only object; it 

had no opportunity to oonftont the Hearing Officer as a witness. Hl1e was not sworn in, 

md c,ould not· be questioned about basis for her conclusions that settlement talks with 

other carriers wore relevant to this CRIIe, even though those carriers may have had entirely 

different liccllllure, ftling deficiencies, ot· abllity to [lromptly comx:t the problems in their 

filings. 
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The Heming Officer's decision to not only consider, but inject, evidence of the 

OIC'li settlement discussions in other proceediugs as evidence that the OIC mishandled 

Coordillated Care's filings, also calls the Hearing Officer's in1partiality Into question. 

The Code of Judicial Conduct (CJC), though not biuding on administntive law judges, is 

inst111Ctive to the extent it sell! out the stru1dards for judicial conduet in the State of 

Washington. Further, the APA provides that "Any individual serving or designated to 

serve alone or with others as presiding officer is subject to disqualification fur bias, 

prejudice, intereat, Of any other cause provided in thi~ chapter or for which a judge is 

disqualified." RCW 34.05.425(3). CJC 2.ll(a) provides that "A judge shall disqualify 

himself or herself in my proceeding in which the judge's impartiality might reasonably be 

.questioned", particularly it1 several specific circumstances. For example, when a judge 

has "personal knowledge of fuc!ll that" arc in dispute in the proceeding," or ls "likely to be 

a material wftnesB in the proceeding," that judge is obligatetl to recu;~e him or herself. 

CJC 2.11(1), (2)(d). By presenting the evidence of the OIC's settlement negotiatioruJ, the 

Hearing Officer essentially made herself a material witness conccming disputed factual 

allegations. In doing so, she has called into question her own paitiality concerning this 

and every case involving the DIC's denial of a carrier's rate, form, and binder filings. 

lmpattiality by a judge and improper testimony by a witness both eonstiMc 

grolUlda for granting a CR 59 motion fur retrial or reconsideration on the basis of 

iltegularity in the pJ·ooeeding. Fidwards v. De Due, 157 Wn.A.pp. 4SS, 460, 238 P.3d 

1187 (2010) (finding a CR 59 motion appropriate whore the trial court dcmoruJtratcd 

partiality repeatedly during the trial.); Storey v. Stor~y, 21 Wn.App. 37{}, 375, 58:5 P.2d 
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183 (1978) (finding a witneSil' te~.'iimony oogurding inadmisaibl~ evidence a grounds for 

granting a CR 59 motion). 

Because the Hearing Officer's presentation arid admission of evidence ()j' the 

OIC's settlement negotiations was impioper under RCW 34.05.452(2), RCW 34.05.461, 

llR 408, and CJC 2.11, the Final Order allould be reconsidered, omitting this improperly 

admitted information and the directive.• based upon it. 

C. 'fhe Final Order contains errors o·f law that effectively force the OIC 1o 
permit Coordinated Care to enter tbe Exchange with an insufficient netwqrk, 
contl·ary to the laws IIP!Il!cabhi to health maintenance organizations, 

In addition to improperly compelling settlement, the Final Order cempels the 

acceptance of an Inadequate neiwork, in violation of the law. 

Concerni11g the adeqll!lcy of Coordinated Care'i; network, lhe Final Order makes 

two legal aTors. First, it erronoously conflates CDordinated Care's unchallenged 

Medicaid network as an "adequate network" for commercial products that, Ulllike 

Medicaid, must provide for I 0 cs.s;;ntial health benefits. Unfortunately, the Final Order 

does not provide ita statutory or legal basis for the conclusion that a Medioaid network is 

automatically adequate for a commercial policy. Apparently, the Final Order 

misconstrues the provision of WAC 284-43-WO, which provides that evidence of 

compliance with netw<rrk standards for public purchasers ''may he used to demonstrate 

sufficiency" tc mean that, if a carrier has a Medicaid network for its Medicaid producla, it 

has by operatiotl or' law demonstrated compliance with network standard for public 

purollaHet cnncerning 0very service provided under the carrier's commercial contractll, 

rognrd!css of whether public pnrchasers arc required to itlcl\Jdc those services or 

providers. Tbls ill pnrlicularly !mtJortant for Medicaid carriors whose Medica:ld 
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plans do not ltave to 11ffer all of the ten essootlal health benefits required under the 

ACA. Those ten essential health benefits are fll.tthcr defined by the state benchmark 

plan, and the rules promulgated by the OIC and the federal government. 111ere is no 

discussion in the Final Order demonstrating that Coordinated Care's Medicaid plan, and 

Medicaid network, cover aU of the essential health benefits required by Jaw. Without 

BUch a determinatiou, the existence of Coordinated Care's Metjicaid network cWJnot 

demonstt!lte an adequate network for purpose.~ of its commercial proclucts. 

In addition, the network Coordinated Cat-e t11ed for its commercial products, and 

that was reviewed by the OlC, was not Coordinated Care's Medicaid network. The 

testimony and evidence at the hearing demonstrnte fuat while the network filed by 

Coordinated Care was intended to include ita Medicaid providllrs, it WllU a network b1lilt 

by Coordinated C!lro expressly for illl Exchange plans. That ls whY. the Compnny was 

contracting with J;l_callhWays to include some of its providers in the new network, 

evide.twe of which 'Yas introduced and a4mitted without objeotion. It is because 

Co[)rdinated Care's commercial network was not identiool to its Medicflid network that 

the OIC WI!B reviewing the netwoxk in the first pl!~ee. 

The second error the Final Order makoo concerning Coordinated Care's network 

is to ord<ll: fuc OIC to allow an HMO to satisfy its obligations to provide essential hoolth 

benefits through non-networked providers. This is an expt'llBS violation of RCW 

48.46.030. 'l'he statutes governing HMOs require that to be liceosed as an HMO, a 

carrier·must provide: 

comprehensive health care ~erviceu ·to enrolled pulilclpoots on r. group 
practice pel' capita pn>paytnont bllJlia or on a prepaid individual practice 
plan and pr{)vide[} I!Uch health serviceH either directly or through 
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arr!Ulgemcnt8 with institutions, entities, and p(;lri)O!lS which itll enrolled 
population might reaso!lllbly require as determined by the h.;alth 
maintenance organization in order to be maintained in good health ... 

RCW 48.46.030(1). Pmvidlng all covered services either directly, or tbrough contracted 

providers, Ia a requirement for licensure as an HMO. Both Coordinated Care and tbc 

Final Order ignoro tlilil fundamental requirement for HMOs. Compelling the OIC to 

permit Coordinated Care to refuse to contract with the on1y .facilities that can provide 

certain services tbat arc covered by Coordinated Cere's plans, forces tho OIC to violate 

the law by licensing ~ Cl'll'rier as an HMO that does not meet tbe requirements to be one. 

OIC re.qpectfully requests that the final order be revised in order to avoid forcing 

tbe OIC to take actions tbat arc contrary to law In the future. 

D, The Final Order contains Findings of Fact about communication between 
Cool'llinated Care and tlre OIC during the proceedings that are not 
supported by an Gbjectlve evaluation of tho record. 

The Final Order contains the erroneous factual conclusion that OIC improperly 

refused to communicate with Coordinated Care followiog the July 31, 2013 denial. The 

Ordea· moreover states that the OIC infonne:d Coordinated Care that ''the OlC was 

prof:!ibited from communicating with tbc company because tbc Company had filed a 

D0mand for Hearing," states thai the OIC acted disingenuouR!y in mllldng thm alleged 

statement, and scolded· the OIC ·for .fuiling to properly infurm Coordinated Care of an 

alleged pollcy of refusing to commonicate llihlr a Demand for Hearing is filed. Final 

Order at 7-8. 

There is no testimony i.n tbc record as to a policy of refusing to communicate. Dr. 

Fathi testified as to his· understanding that OIC staff Iefuse(! to communicate with 
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Coordinated Care because it was "against the law'' to talk to a party during a hearings 

process. Tbis reflects a layman's understanding of the situation, ood the OIC refuted his 

claim. The OIC never stated it had a "policy" of refusing to communicate with carriers in 

litigation, or that the law prohibits the OIC from doing so. See Final Order at 8 and 12. 

There is .no such policy. Rather, liS demonstrated by ~'Ounsel for the OIC, both 

staff attorney Andrea Philhower and Deputy Commissionor AnnaLiea Gellermnnn, the 

OlC, facing impending expedited litigation, reasouably required the company to direct its 

dis~"lissions solely to the legal affirlrs staff that would be handling that litigation. This 

requirement is based upon Rule of Profe,qsional Conduct ("RPC") 4.2, a ubiquitous 

standard that is immediately put in place by any attomey representing any party in 

litigation. 

Generally, RPC 4.2 also li:mlts client discussiOruJ with parties knOW!l to be 

represented. See RPC 4.2, cllmment 7. This entirely rea.qonable direction provided 

Coordinated Care with a meaningful avenue to address its concerns, wd utilized OfC's 

limited staff resources in the most efficient nlll!lner possible. Neither Coordinated Care, 

nor the Final Order cite to any authority that contravenes the Rules of Professional 

Conduct, or mandate§ that a party who is wbjcct to litigation, participate in dl~cussions 

conceming the subject of that litigation, without counsel present. 

Because the findings .that the OTC "reft1sed" to comnnmiuate with Coordinated 

C\11-e, and changed its 1'Casoning for doing so, aro not supported in the record, the Final 

Order should be reconsidered witl10ut these erltlnoous and unsupported findings, and the 

directives based upon them should be s41ckeu. 
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m. CONCLUSION 

Because the Final Order rests on significant bnt erroneous conclusions of fact and 

law, tbat stemmed from irregularities in the hearing process, the OIC respectf\Jlly 

requests that tlle Final Order be recousldered. 

DATE.D this ~day of September, 2013. 

~'d.~-
Andrea L. Philhower 
OIC Staff Attorney 
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