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Demand for Hearing

Please type or print in ink. Attach a copy of the Order or correspondence in dispute and all documents supporting your demand.
This Demand for Hearing can be mailed, faxed, hand-delivered or emailed to the Hearings Unit at the address above.
For OIC Demands, please provide contact information for all other interested parties and their representatives.

d

Requesting Party

(required information)

Name/Business Name

OIC Case/Order No.

Alsaska Air Group, Inc.
Street Address

City, State , Zip

19300 International Blvd .
Telephone Number

206-433-3200

SeaTac, WA 98188
Fax Number

206-386-7343

Contact Person

Telephone Number

Email Address

David Beyer

206-392-5196

David.Beyer@AlaskaAir.com

Ii Authorized Representative/Attorney for Requesting Party
Last Name

First

M.I .

Joroensen

Carvn

Geraghty

Business Name

Mills Meyers Swartlinq

I City, State, Zip

Street Address

1000 2nd Avenue 30th Fl
Telephone Number

206-382-1000

d

206-386-7343

[ Email Address

cjorQensen@millsmeyers.com

Subject Matter of Demand for Hearing
D Revocation or Denial Certificate of Authority or Registration

□

Revocation or Denial of License

□

Imposition of Fine/Consent Order

Ill

Seattle, WA 98104

Fax Number

@Other

Additional Parties/Representatives

Last Name

Cease and Desist Order

Threatened imposition of fine/consent order
(for more parties and/or representatives , please attach additional pages)

M.I.

First

s

Raymond

Weber

·-

D

Business Name

Mills Meyers Swartling

I City, State, Zip

Street Address

Seattle, WA 98104

1000 2nd Avenue 30th Fl
Telephone Number

206-382-1000

Fax Number

206-386-7343

[ Email Address

rweber<mmillsmevers.com

....---------------------------------------------

Issues and Arguments
a.

Issues - Briefly describe each issue or area of dispute that you wish us to consider. Attach additional pages if necessary.

Please see Attachment A

REV (6/18)

b. Arguments - Explain why each issue or area or dispute listed above should be decided in your raver. Attach additional pages if
necessary. To the extent known, cite applicable rules, statutes, or cases in support of your arguments Enclose copies of documents
concerning your arguments including documents the Department previously requested from you that you have not yel provided.

Please see Attachment A

•u•.-S-ig-na_t_u_r_e_______________________________,__, _ _ _ __

Either the Requesting Party or the Attorney/Representative can sign this Demand for Hearing. How«!ver, if the
Representative is submitting the Demand, contact information for the Requesting Party llll.W be provided under
Section 1 above and the Attorney/Representative's contact information must be provided in Section 2.

Requ:::::

~~o-----

Signature

David M. Beyer

Name (please print or type)

8/30/19
Date

Director, Risk Management
Title

8/30/19
Date

Attorney
Name (please print or type)
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Title

Alaska Air Group's
Demand for Hearing
Attachment A
Issues

1.

Whether the OIC has authority to regulate self-insurance.

2.

Whether ASA is "engaged in the business of making contracts of
insurance" and thus covered by the Washington Insurance Code's
definition of "insurer."

3.

Whether ASA is within the scope of the OIC's authority under the
McCarran- Ferguson Act.

4.

Whether the OIC has authority to impose premium tax that relates
to risks insured outside Washington.

Pursuant to WAC 284-02-070, the commissioner is required to hold a hearing upon
demand by any person aggrieved by a threatened act by the commissioner. Alaska Air Group,
Inc., demands a hearing regarding the commissioner's expressed intent to impose premium taxes,
fines and penalties on its wholly-owned subsidiary ASA Assurance, Inc. (incorporated in Hawaii),
and to issue a cease and desist order with respect to some of ASA's operations. Alaska Air Group
has previously has provided to OIC documents relevant to this demand.
Background

The three operating entities under Alaska Air Group-Alaska Airlines, Horizon Air
Industries, and McGee Air Services-employ workers in locations across the United States. The
existence of employees creates a workers' compensation risk in those locations for each employer.
Alaska Air Group itself does not have any employees and, therefore, does not have any workers'
compensation risk.
Each operating subsidiary handles its own workers' compensation risk in each state in
which it has employees either through a high deductible insurance program or a collateralized
self-insurance program. In a monopolistic state like Washington, an employer must enroll in the
Washington Department of Labor & Industries program for Washington-based employees unless
it petitions the state to have a self-insured program. Generally, the requirements for a self-insured
program include quarterly taxes, excess insurance, and posted collateral to cover losses not
included in the excess insurance. While a self-insured program allows an employer to adjust and
pay claims, there is no transfer of risk because the state ensures that the worker will be covered
for any potential loss through the collateral, excess insurance, and quarterly assessments. The
collateral, excess insurance, and quarterly assessments are used to cover claims of employees if
the employer were to become insolvent. Alaska Air Group's operating subsidiaries a:re selfinsured in Washington.
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Alaska Air Group's operating subsidiaries' workers' compensation policies are issued by
Chubb. The Chubb policies are written with state-by-state endorsements setting fotih the premium
associated with the workers' compensation risk in each state. The premiums are calculated on a
remuneration basis and are, in the language ofRCW 48.14.090, as-paid premiums. For example,
the workers' compensation assessment equals a stated percentage per $100 of remuneration. The
assessment is paid to Chubb which then remits premium taxes in and to each state in accordance
with the workers' compensation risk located in each state. The state-by-state allocation is set by
payroll data in each state.
Alaska Air Group created its captive subsidiary, ASA Assurance, in 2016. It is primarily
a tool that allows Alaska Air Group to effectively finance risk where other methods fall short.
The first transactions into ASA transferred workers' compensation liabilities from the balance
sheets of Alaska Air Group's operating subsidiaries. This program created a viable business
model for ASA and provided Alaska Air Group several financial incentives (e.g., investment
options for capital held for workers' compensation reserves and collateral options).
In late 2017, Alaska Air Group's subsidiaries moved legacy workers' compensation
liabilities to ASA via a Loss Portfolio Transfer ("LPT"). Generally, an LPT involves the
assumption of another entity's prior period liabilities. In essence, the loss portfolio represents
cash reserves of the ceding party for the payment of potential losses. In 201 7, ASA reinsured via
transfer directly from Alaska Air Group over $26 million in potential liabilities from 2000 to 2016
previously held on the operating subsidiaries' books.
At the annual renewal of Alaska Air Group's subsidiaries' workers' compensation
programs, ASA provided each subsidiary a program in which to transfer future liabilities related
to employee on-the-job risks to a consolidated balance sheet reserve. Additionally, the ASA
program supports the subsidiaries' self-insured workers' compensation programs by reimbursing
claim payments made by the individual subsidiaries. Further, the program supports the
subsidiaries for workers' compensation risks wholly outside Washington by providing collateral
support and reimbursement of claim payments made by third party administrators.
Alaska Air Group's tax requirements on its workers' compensation program outside the
state of Washington are generally handled by Chubb. Taxes are collected on the premiums
charged and allocated to each subsidiary. These taxes are paid directly to Chubb as premium
collateral fees and other charges on the program.

OIC's Proposed Consent Order
The Office of Insurance Commissioner presented ASA with a proposed consent order
providing in part:
By transacting insurance in Washington State without holding a certificate of authority,
issuing unauthorized insurance to a Washington insured without having it placed through
a licensed surplus broker, and failing to timely remit a two (2) percent premium tax to the
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state of Washington for insurance on risks or exposures located in Washington State, ASA
Assurance, Inc. violated RCW 48.05.030(1) (certificate of authority required), RCW
48.15.020(1) (transaction of insurance by unauthorized insurer prohibited), RCW
48.14.020(1) (payment of two (2) percent premium tax required), and RCW 48.14.060
and RCW 48.14.095(1)-(5) (failing to timely remit premium tax payment). These
violations justify the imposition of a fine and payment of premium tax, interest and
penalties under RCW 48.14.020(1), RCW 48.14.060(1), RCW 48.14.095(1)-(5), and
RCW 48.15.023(5)(a)(ii).
Alaska Air Group is informed and believes that the OIC will take the position that under
RCW 48.14.095, premiums associated with all of Alaska Air Group's out-of-state workers'
compensation risks will be treated as "risks or exposures" located within the state of Washington,
and will be taxed as such. Alaska Air Group disagrees with this position as outlined below.
Authority

1.

The OIC lacks authority to regulate self-insurance.

The OIC is authorized to regulate insurance companies that solicit Washington customers
to purchase insurance policies. But the OIC has neither authority to regulate nor any legitimate
interest in regulating Washington companies that insure their own risks. Alaska Air Group's use
of a pure captive insurer like ASA is not a mechanism for risk sharing as the risk is ultimately
retained by the insured.
In Stamp v. Dep 't of Labor & Indus., 122 Wn.2d 536, 542, 859 P.2d 597 (1993) the
Washington Supreme Court held that self-insurance is not "insurance." "Self-insurance does not
constitute insurance in any traditional form. In self-insurance, the company, governmental entity
or individual chooses not to purchase insurance but rather retains the risk of loss . . . [i]n a selfinsurance situation there is no shifting of the risk from the individual person or company to a
larger group." Bordeaux, Inc. v. Am. Safety Ins. Co., 145 Wn. App. 687,696,697, 186 P.3d 1188
(2008).
This conclusion finds support in the Washington Insurance Code. RCW 48.64.040, RCW
48.180.020, and RCW 48.190.030 all provide that their respective chapters do not apply to a
captive insurer authorized in its state of domicile. RCW 48.97.005(5)(c) excludes, from the
definition of "insurer," "captive insurers," which are defined for purposes of that chapter as
"insurance companies owned by another organization whose exclusive purpose it is to insure risks
of the parent organization and affiliated companies." ASA is a captive insurer.
2.

ASA is excluded from the Washington Code' s definition of "insurer" because it is not
'engaged in the busines of making contracts of insurance. '

RCW 48.01.050 defines an "insurer" to include "every person engaged in the business of
making contracts of insurance .... " ASA is not engaged in the business of making contracts of
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insurance. Its sole business is to insure Alaska Air Group and its subsidiaries. ASA is not,
therefore, an "insurer" under Washington law. Hepler v. CBS, Inc., 39 Wn. App. 838, 846 n.2,
696 P.2d 596 (1985) ("Given the fact the long-term disability plan is an in-house program for the
sole benefit of CBS employees, CBS cannot reasonably be perceived as being in the insurance
business within the meaning of RCW 48.01.050. Therefore, the provisions of the insurance code
are inapplicable." ); Home Title Ins. Co. v. United States, 50 F.2d 107, 110 (2d Cir. 1931 ), aff'd,
285 U.S. 191 (l 932)("The business of insurance consists in accepting a number of risks, some of
which will involve losses; and of spreading such losses over all the risks so as to enable the insurer
to accept each risk at a slight fraction of the possible liability upon it. . . . The business of
insurance differs from a single contract of guaranty, suretyship, or indemnity.")
3.

ASA is outside the scope of the OIC's authority under the McCarran-Ferguson Act.

The OIC's power to regulate and tax insurance is subject "to the limitations set out in the
controlling decisions of the United States Supreme Court. A series of such decisions hold that a
State does not have power to tax contracts of insurance or reinsurance entered into outside its
jurisdiction by individuals or corporations resident or domiciled therein covering risks within the
State or to regulate such transactions in any way." See State Bd. OfIns. v. Todd Shipyards· Corp.,
370 U.S. 451 (1962) (holding that the McCarran-Ferguson Act preserved existing law regarding
a state's power to tax insurance entered into outside of its jurisdiction). Any contracts of
insurance issued by ASA were entered into outside the State of Washington. That Alaska Air
Group is domiciled in Washington does not disqualify it from the protection of the interstate
commerce clause or of the Supreme Court holdings that the McCarran-Ferguson Act meant to
preserve.
4.

If the OIC has any power to tax premiums paid to ASA. it must apportion its tax to exclude
premiums related to risks located outside the State of Washington.

RCW 48.14.095. Subsection (3) provides:
If an insurance contract ... covers risks or exposures, or enrolled participants only
partially in this state, the tax payable is computed on the portion of the premium
that is properly allocated to a risk or exposure located in this state, or enrolled
participants residing in this state.

Alaska Air Group is informed and believes the OIC will take the position that the location
of the risk or exposure is where the financial loss is felt (co-terminus with the subsidiary's or
parent's domicile), and the "risk or exposure" must be within only one state. RCW 48.14.095(3)
expressly acknowledges that risks and exposures can be in multiple locations. In addition,
paragraph (6) contemplates that a risk or exposure can be allocated to "federal waters" or
"international waters." This provision recognizes that "risks or exposures" covered by an
insurance contract can be located both in Washington and in other states and that allocation is
required so that Washington does not tax risks located outside of the state. The statutory text
supports the conclusion that the location of a risk or exposure is sited where a casualty, the risk
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of a casualty, or a claim is made. In the context of workers' compensation, that location in most
instances is the state in which the worker is employed. To the extent that the premium tax sought
relates to insured risks outside Washington, the OIC lacks authority to collect tax, interest, and
penalties.
The statutory mandate for proper apportionment of premium tax is required by the U.S.
Constitution. Complete Auto Transit, Inc. v. Brady, 430 U.S. 274 (1977), sets forth the "nowaccepted constitutional framework for state taxation." South Dakota v. Wayfair, Inc., 138 S.Ct.
2080 (2018). The Wayfair Court described that framework as follows:
The Court will sustain a tax [against challenge under the Commerce Clause] so
long as it (1) applies to an activity with a substantial nexus with the taxing State,
(2) is fairly apportioned, (3) does not discriminate against interstate commerce,
and (4) is fairly related to the services the State provides.

Id. at 2091. Even if the OIC's attempt to tax premiums paid to ASA could be said to satisfy the
nexus, non-discrimination, and fair-relationship tests in Complete Auto Transit, the OIC cannot
satisfy the requirement of fair apportionment unless Washington premium tax is limited to
premiums related to risks insured in this state.
The OIC should maintain a consistent position with respect to allocation of premiums that
treats similarly situated parties equally. To the extent the OIC has allowed similarly situated
insurers to avoid Washington premium tax based upon allocation or apportionment of workers'
compensation premiums to out-of-state risks, its failure to apply the same rule to ASA would be
arbitrary and capricious.

