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STATE OF WASHINGTON 
OFFICE OF INSURANCE COMMISSIONER 

) OIC Agency No. 16-0129 
In the Matter of ) 

FILE[l 
) 

YOURPEOPLE, INC. DBA ZENEFITS ) 
FTW INSURANCE SERVICES, ORDER ) 

OAH Docket No. 02-2017-lNS-OOOOO~ffl NOV I S /\ [): O O 

YOURPEOPLE, INC. DBA ZENEFITS HEARINGS UNIT 
NO. 16-0219 REVIEW OF INITIAL ) 
ORDER ) 

) 
) 
) 

~~~~~~~~~~~~~) 

FTW INSURANCE SERVICES BRJEF OFFICE OF 
RE: REVIEW OF INITIAL ORDEJ'llSDRAHCE CC Ml ilSSIONER 

INTRODUCTION 

The Office of Administrative Hearings ("OAH") correctly held that Zenefits may 

lawfully offer access to its integrated online human resources, payroll, and employee benefits 

platform ("HR platform") to the general public for free. See Initial Order at 1 6.2. OAH also got 

it right by acknowledging that all brokers can and do provide insureds with free benefit 

administration services, including on-line tools that automate traditional paper processes such as 

Zenefits' benefit administration apps. See Initial Order at 1 5.9. 

OAH missed the mark, however, in concluding that Zenefits' benefit administration apps 

and its HR platform are prohibited from communicating with each other unless Zenefits charges 

a fee to its customers. The integration of Zenefits' benefit administration apps with its HR 

platform that the Initial Order takes issue with simply facilitates the exchange of information 

between insured, broker, and insurer. It allows Zenefits to perform, digitally, core brokerage 

functions such as eligibility determinations and enrollment that typically are accomplished by 

fax, phone and mail. The practical effect of allowing benefits and human resources systems but 

prohibiting them from speaking to each other is to outlaw convenience and require customers to 

manually input the same data into separate systems to achieve the same result. This holding will 

impose significant burden and expense on Washington businesses and consumers and will stifle 
I 
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innovation without promoting any legitimate public policy goals. As such, this portion of the 

Initial Order must be overturned. 1 

ARGUMENT 

I. OAH Correctly Held That Licensees May Offer Free Or Discounted Services 
On Equal Terms To All 

The Hearings Unit should affirm OAH's holding that Zenefits may offer free or 

discounted services where they are "available to all, regardless of whether insurance is 

purchased." Initial Order at ~ 5.6. OAH appropriately rejected Ole's over-broad and 

unprecedented interpretation of the anti-rebating statutes that would prohibit, without 

qualification, "the giving or promising of anything of value to a prospective insured regardless of 

... any connection to an insurance transaction." ore Post-Hr'g Br. at 4. 

OAH's conclusion is consistent with the statutory language, the purpose of the anti-

rebating statues, ore precedent, the analysis of every other state to consider the issue, and 

common sense: 

• Washington's anti-rebating statutes require a connection between a benefit conferred and 
an insurance transaction for a violation to occur. Non-insurance services that are 
provided for free to the general public without any obligation to purchase, or even . 
consider purchasing, insurance cannot operate as an illegal rebate or inducement as a 
matter of law. See Zenefits' Hearing Brief ("Zen. Hr'g Br.") at 13-16; Zenefits' Post
Hearing Brief ("Zen. Post-Hr' g Br.") at 5-10. 

• Legislative history confirms that anti-rebating statutes exist to prevent discriminatory 
treatment among insureds and to preserve insurer insolvency, not to stifle competition 
and innovation at the expense of consumers. See Zen. Hr'g Br. at 16-19; Zen. Post-Hr'g 
Br. at 10-11. 

o Every state besides Washington to interpret virtually identical statutory language has 
concluded that benefits offered on equal terms to the general public do not constitute 
illegal inducements or rebates. See Zen. Hr'g Br. at 19-21; Zen. Post-Hr'g Br. at 12-14. 

1 Jn support of its position, Zenefits incorporates herein as if set forth in full all of the 
briefs, exhibits, testimony, and argument submitted in the proceeding before the OAH, including 
but not limited to Zenefits' June 30, 2017 Hearing Brief and attachments (attached hereto as 
Exhibit A) and its July 27, 2017 Post-Hearing Brief and attachments (attached hereto as Exhibit 
B). 
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• The interpretation of the anti-rebating statutes advanced by OIC in this proceeding is 
inconsistent with agency enforcement precedent and the views of its own legal 
department. See Zen. Hr'g Br. at 6-8, 21-22; Zen. Post-Hr'g Br. at 11-12, 14-16. 

• Any other result would have broad-reaching, unintended consequences for Washington 
consumers and other innovative Washington licensees. See Zen. Hr'g Br. at 22-23; Zen. 
Post-Hr'g Br. at 25-27. 

• None of Deputy Commissioner John Hamje's post-hoc "public policy" rationales for 
prohibiting licensees from offering free or discounted non-insurance services to the 
general public hold water. See Zen. Hr'g Br. at 22-23; Zen. Post-I-Ir'g Br. at 16-19, 27-
32. 

Allowing brokers to offer free or discounted services on equal terms to the general public 

is also good public policy. As OAI-I observed, "Zenefits' free core HR services promote 

innovation and help small businesses grow, which is good for Washington." Initial Order at 

~ 5.7. Insurance regulators, within OIC and elsewhere, agree. See, e.g., Ex. T (OIC Staff 

Attorney M. Stickler: "Public policy considerations should permit this activity as consumers are 

benefitted by convenience and ease of use for employee benefit management"); Ex. AG (in 

concluding Zenefits' platform is not an inducement, the Office of Montana's State Auditor 

observed: "This interpretation is also good public policy, as Zenefits may potentially provide 

Montana small businesses with services they would otherwise not be able to afford"). 

To adopt the sweeping prohibition endorsed by OIC in this proceeding would be 

fundamentally anti-consumer and detrimental to the Washington business community, without 

advancing any legitimate public policy. As such, the Hearings Unit should affirm OAI-I's 

finding that a licensee's provision of free services on equal terms to all complies with 

Washington law. 

II. The Hearings Unit Should Vacate OAH's Finding That Integration Of 
Zenefits' Benefits Administration Services Constitutes A Rebate Or 
Inducement 

While OAH correctly determined that brokers may offer free or discounted services to 

the general public, the Hearings Unit should vacate OAH's finding that Washington law 
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prohibits the offering of benefit administration apps that communicate with HR and payroll 

systems to facilitate the efficient management and administration of insurance policies. 

There is no dispute that brokers may without separate charge provide benefit 

administration services to insureds. See Zen. Post-Hr'g Br. at 20-23.2 Indeed, OAH 

acknowledges that free incidental benefits administration services, including Zenefits' benefit 

administration apps, are permissible. Initial Order at 1 5.9. It found, however, that Zenefits' 

"integration" of "insurance information with payroll and other HR services" was an illegal rebate 

because it is a "significant, heavily-promoted, special benefit" not made available to non-

insurance customers. Initial Order at 1 5 .11. This does not justify OAH' s ruling. The fact that 

Zenefits' fully integrated platform is unique and provides value is irrelevant so long as the 

platform and its interconnectedness provide the kind of incidental benefit administration services 

that all brokers provide in one form or another, which is precisely the case here. 

The integration of Zenefits' benefit administration apps with its HR platform facilitates 

the core communication functions provided by traditional brokers every day. It is also precisely 

the kind of "enhancement" designed to make operations "more efficient and convenient for the 

insured" that the Maine Bureau of Insurance3 and other state insurance departments explicitly 

2 As the Louisiana Department of Insurance recently advised, "[a]ny person engaging in 
the business of insurance may offer certain services to insureds without charge and that do not 
constitute rebating ... when the services are incidental to the policy of insurance and are offered 
to all insureds." Louisiana Dep't of Ins. Advisory Letter 2015-01 (Revised March 14, 2017) 
(emphasis added). Likewise, Maine observed that "[e]nhancements that operate to make the 
producer's own services and operations more efficient and convenient for the insured" and 
"system improvements, which could include software provided to employers, which make 
information about group benefits provided through the producer more accessible to employers 
and employees" are not considered prohibited rebates. Maine Dep't of Prof! & Fin. Reg., 
Bureau of Ins., Bulletin No. 426 (2017). Iowa similarly has explained that "value-added 
services" do not constitute rebates if tl1ey "are related to the type of insurance purchase." Iowa 
Comm'r of Ins., Bulletin No. 08-15 (2008), as amended by Bulletin No. 08-16 (2008). OIC did 
not address any of these authorities at any point in the proceedings. 

3 Maine replaced its Bulletin 384, cited in Zenefits' Post-Hearing Brief, with Bulletin 426 
on October 25, 2017 (attached hereto as Exhibjt C), but the guidance did not change in any 
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For example, to update dependent information an insured calls his or her broker who, in 

turn, submits a form to the insurance carrier by fax or email. Zenefits' integrated offering 

provides exactly the same communication function digitally - it facilitates the exchange of 

information between the insured, broker, and insurer to streamline the administration of the 

policy. Likewise, while a traditional broker would gather biographical details about prospective 

insureds, prepare and submit various forms to the carrier to obtain a price quote, communicate 

that quote to the customer, and then process the customer's request to purchase a policy, the 

integration of insurance and HR databases allows Zenefits to perform most of the same functions 

electronically, without the risk of material errors. 

The Initial Order acknowledges that the integration offered by Zenefits enhances its 

ability to perform what are undoubtedly core brokerage functions. In describing Zenefits' 

platform, OAI--I observed that connecting an employer's insurance enrollment data with its 

human resources databases allows for "information [to] be updated throughout the payroll and 

material respect as it relates to this matter. Although Bulletin 426 observes that the provision of 
18 free payroll or human resource management may fall outside the scope of Maine's "value added" 

exemption, it does not prohibit the integration of, that is, communication between, insurance 
19 systems and human resources and payroll systems that is at issue here. 

20 4 See also New York Circular Letter No. 9 (2009) ("[I]nsurance producer[s] may provide a 
service not specified in the insurance policy or contract to an insured or potential insured without 

21 violating the anti-rebating and inducement [laws] if: (1) the service directly relates to the sale or 
servicing of the policy ... and (2) the insurer or insurance producer providers the service in a fair 

22 and nondiscriminatory manner to like insureds."); New Jersey Dep't of Banking & Ins., Bulletin 
No. 11-22 (2011) (the Department "does not construe the intent of these statutes and rules as 

23 prohibiting the delivery by producers or insurers of services or other offerings for free or at a 
discounted price in a fair and non-discriminatory way, so long as the services or other offerings 

24 relate to or enhance the value of the insurance product being purchased"); Idaho Dep't of Ins., 
Bulletin No. 11-03 (2011) ("[s ]ervices that fall within the traditional notion of 'customer service' 

25 for which one would not normally expect an additional charge are not considered" illegal 
inducements); N.H. Rev. Stat. 402:4l(l)(d) (permitting provision of "value added service, 

26 activity or product offered or provided without a fee, or at a reduced fee, that is related to the 
coverage provided by the insurance contract ... and is ... [d]irectly related to the firm's 

27 servicing of the insurance policy"); KY. Rev. Stat. 304.12-100(3) ("providing software to 
administer an insured's employee benefit or risk management programs ... or any other service 

28 designed to assist in the efficient administration of a policyholder's insurance program" does not 
constitute an illegal inducement or rebate). 
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insurance benefit sites without the need to fill out paperwork for each area" and "changes [made] 

in one system will be automatically pushed to the others." Initial Order at~~ 4.23, 4.13. OAH 

further acknowledged: 

So after the employee is completed [sic] onboarding, Zenefits is: (1) Pushing the 
employee information into Payroll . . . (2) Prompting the employee to enroll in 
their benefit plans ... (3) Calculating the deductions from their plans ... (4) 
Push[ing] their deductions back to payroll ... (5) Stor[ing] everything in 1 happy, 
central place so you have full and detailed records on every employee. 

Initial Order at~ 4.12. 

Prohibiting a licensee from offering an insurance platform that can communicate with 

and import data from other human resources systems on the basis that such an offering is, 

essentially, "too convenient" is an absurd result, clearly not contemplated by the anti-rebating 

statutes. This ruling would have the perverse effect of outlawing efficient, modern, on-line 

administration of insurance benefits and would force insureds to depend once again on 

cumbersome and time-consuming paperwork, fax machines, and mail to manage their benefit 

plans. 

OAH's conclusion that Zenefits' integrated benefit administration apps constitute an 

inducement because they are not offered to non-insurance customers also makes no sense ftom a 

practical perspective. It is undisputed that: (1) Zenefits' insurance benefits apps, and their 

connectivity to other HR systems, have no practical use or value unless Zenefits has access to 

policy and coverage data from insurance carriers; and (2) Zenefits' benefits apps cannot access 

policy and coverage data unless Zenefits is designated as broker of record. Hr'g Tr., Hazard 

Testimony, July 11, 2017 at 41: 16-25; 42: 1-14; 45:4-25; 46: 1-20; 50: 9-25; 51: 1-1 O; 59: 14-25 

(attached hereto as Exhibit D); 60: 1-7; Zen. Post-Hr'g Br. at 21-22. Thus, the practical, and 

irrational, result of OAH's order is that compliance with the anti-rebating statutes requires 

Zenefits to offer non-insureds a service that is entirely useless to them. 
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IIL Paragraph 6.3 Is Overbroad And Not Snpported By The Initial Order 
Findings Of Fact And Conclusions Of Law 

The holding at paragraph 6.3 of the Initial Order must also be rejected because it is 

overbroad and inconsistent with the preceding findings of fact and conclusions of law. 

Paragraph 6.3 purports to prohibit "offering valuable software functions or other valuable 

benefits free . . . to those who purchase insurance through Zenefits or otherwise designate 

Zenefits as broker as record." Nothing in the Initial Order, however, supports such a sweeping 

conclusion. OAH takes issue with free system integration offered only to insureds. Initial Order 

11 5.8 - 5.11. Paragraph 6.2, however, is not limited to Zenefits' offer of "full HR integration." 

In fact, it appears to prohibit the provision of free software to insureds without qualification or 

limitation - conflicting with the holding in paragraph 6.2 that HR integration can be offered to 

"those who purchase insurance" as long as it is offered on equal terms to the general public. 

This clearly was not the intent of OAH. In the event the Hearings Unit does not reject OAH's 

determination that Zenefits may not integrate its benefit administration apps with its HR 

platform, the Hearings Unit should amend the associated holding to conform to the more limited 

findings and conclusions set forth at paragraphs 5.8 through 5.11 of the Initial Order. 

19 IV. OAH Improperly Modified The Consent Order And Issne To Be Decided 

20 

21 

22 

23 

24 

25 

Finally, without authority or explanation OAH improperly modified the Consent Order 

and the issue presented by the parties for decision in an attempt to limit the application of the 

Initial Order to Zenefits. The Consent Order executed by Commissioner Kreidler and the 

parties' joint statement of the issue to be decided in this case address whether "RCW 48.30.140 

and RCW 48.30.150 prohibit a licensee like Zenefits, acting directly or through affiliates, from 

26 
. offering valuable software functions or other valuable benefits for free or at less than fair market 

27 value to the public." Ex. CR at 1 6 (emphasis added); Joint Stipulated Motion to Amend 

28 Prehearing Order and Notice ofHearing (Apr. 27, 2017); OAH letter amending Prehearing Order 
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and Notice of Hearing (May 23, 2017). Yet, OAH unilaterally revised the issue to be decided, 

replacing the "licensee like Zenefits" language with just "Zenefits." See, e.g., Initial Order 

112.1, 2.2, 6.2, 6.3. Neither party requested in their briefs or at the hearing that the issue be 

modified, and OAH offers no authority or reasoning for rejecting the language adopted by the 

Commissioner in his Consent Order or for limiting the scope of the Initial Order. To be clear, 

the order, if adopted, will still prohibit other Washington businesses that offer insurance and non

insurance services from integrating their systems (for example, banks cannot integrate insurance 

management databases with free checking accounts) regardless of whether this language is 

reinserted. Nevertheless, the Initial Order must be amended to conform to the Commissioner's 

Consent Order and to the issue presented for consideration by both parties. 

v. Conclusion 

In concluding that offering free software functions to the general public does not 

constitute a violation of the anti-rebating statutes, OAH appropriately recognized that Zenefits' 

HR platform "promotes innovation and helps small businesses grow, which is good for 

Washington." Prohibiting Zenefits' benefit administration apps from communicating with its 

customers' HR and payroll systems, however, does exactly the opposite, forcing Washington 

small businesses to once again rely on cumbersome, inefficient, and costly manual processes and 

paperwork in administrating their benefit plans. 

Zenefits respectfully requests that the Hearings Unit: (1) affirm OAH's holding that the 

anti-rebating statutes do not prohibit Zenefits, acting directly or through affiliates, from offering 

valuable software functions or other valuable benefits free or at less than fair market value to the 

general public, regardless of whether insurance is purchased; and (2) reject OAH's conclusion, 

set forth at paragraphs 5.8, 5.9, 5.10, 5.11 and 6.3, that the anti-rebating statutes prohibit Zenefits 

from offering tools to insurance customers designed to facilitate and simplify the administration 
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INTRODUCTION 

Washington's insurance regulator has improperly interpreted and applied two consumer 

protection statutes in a manner that raises prices for consumers while protecting politically 

connected insurance brokers from competition and innovation in the marketplace. The Insurance 

Commissioner's. flawed interpretation of these statutes, if allowed to stand, harms not only 

Zenefits, but the very consumers these statutes were designed to protect. In sum, the Insurance 

Commissioner's conclusion that Zenefits violated Washington's anti-rebating and anti

inducement statutes, RCW 48.30.140 and RCW 48.30.150 (collectively "anti-rebating statutes"), 

by offering certain services free of charge to everyone on its online human resources platform 

has no basis in statutory language, legislative history, or agency precedent. 

The State of Washington stands alone in its interpretation of these statutes. Every other 

state to consider whether Zenefits' offering of certain free services violates substantially identical 

anti-rebating statutes has concluded unequivocally that it does not. In fact, the Office of the 

Insurance Commissioner ("OIC") itself concluded-not once, not twice, but three times-that 

Zenefits was not in violation of these statutes. Then, succumbing to political pressure from the 

traditional insurance producer1 lobby, OIC reversed course and, without offering any legal or 

factual basis for doing so, threatened Zenefits with a cease and desist order if it did not start 

charging Washington customers for services previously offered for free. 

As discussed in more detail below, and as Zenefits will demonstrate at the hearing, 

Washington's anti-rebating statutes require there to be a connection between a benefit conferred 

and an insurance transaction for a violation to occur. Non-insurance services that are provided 

Insurance agents and brokers are referred to collectively as insurance "producers." 
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for free to the general public without any obligation to purchase, or even to consider purchasing, 

insurance cannot operate as an illegal rebate or inducement under RCW 48.30.140 and RCW 

48.30.150 as a matter oflaw or sound public policy. 

STANDARD OF REVIEW 

In an appeal of an agency order, an Administrative Law Judge reviews the agency's 

conclusions of law de nova. See Len v. Office of the Superintendent of Pub. Instruction, 188 

Wash. App 1040, *10 & n.14 (July 2015) (holding Administrative Law Judge properly applied 

de nova standard of review). Agency orders must be supported by clear and convincing 

evidence. Id. at *4. In formal adjudicative proceedings under the Washington Administrative 

Procedure Act, the agency has the burden of proof. Id. at *10; see also RCW 34.05.449(2); 

WAC 181-86-170(2). The broad introduction of additional evidence is permissible pursuant to 

RCW 34.05.449(2), and "[h]earings shall be conducted with the greatest degree of informality 

consistent with fairness and the nature of the proceeding." RCW 34.12.010. 

STATEMENT OF FACTS 

17 J, Zenefits offers an integrated human resources, payroll, and employee benefits 
software solution for small businesses in Washington. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Zenefits is a software-as-a-service ("SaaS") company founded in 2013 that operates an 

integrated online platform that simplifies the administration of human resources ("HR"), payroll, 

and employee benefits (insurance and non-insurance) for small businesses and non-profits. 

Among other advances, Zenefits streamlines HR administration by automatically updating 

information across multiple, previously disconnected HR, payroll, and benefit systems, 
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eliminating the needless duplication of paperwork that plagues many small companies. 2 

Anyone may register an account by entering basic information at Zenefits.com. 

Establishing a Zenefits account is free to everyone and gives customers immediate access to the 

Zenefits dashboard, which provides a variety of HR management solutions for tasks such as 

hiring and onboarding, managing payroll, generating reports, and administering insurance and 

non-insurance benefits. Once a customer sets up an account, the next step is to import employee 

data, which can be done manually or by linking the data to existing payroll systems. When 

changes are made to employee data, the platform automatically updates that information across 

applications, which simplifies on-boarding, off-boarding, benefits, and everything else along the 

way. 

Customers may select services that best suit their needs by subscribing to one of Zenefits' 

service "tiers" and selecting from a number of add-on applications ("apps"). Zenefits presently 

offers four tiers of service: Bronze, Silver, Gold, and Platinum. Zen. Ex. BP. The Bronze tier 

contains Zenefits' core apps: tools to manage hiring, onboarding and terminating employees, and 

2 In 2001, the U.S. Small Business Administration estimated that the average small 
business owner spent as much as 25% of his or her time handling employee-related 
paperwork. SBA Report Finds Blizzard of Employee-Related Paperwork, CHICAGO TRIBUNE 
(Dec. 27, 2001), available at http://articles.chicagotribune.com/2001-12-
27/business/O 112270070 _ l _peos-professional-employer-organizations-small-firms. The time, 
energy, and money that small businesses spend on paperwork have continued to increase ever 
since. Small Business Democrats Seek to Reduce Red Tape for Entrepreneurs, TARGETED NEWS 
SERV. (U.S.) (Mar. 29, 2017) ("For small firms, paperwork requirements are particularly 
burdensome. . . . [P]aperwork compliance is especially costly for small firms."). Minimizing 
paperwork for small businesses is particularly important because the cost of errors-on an I-9 
form, for example--add up quickly. Frank A. Cania, HR Connection: Reducing the Paperwork 
Burden on Small Business, DAILY REC. OF ROCI-IESTER, N.Y. (Apr. 3, 2017), available at 2017 
WLNR 10742679 (explaining how small businesses face fines that can be "financially 
devastating" when completing paperwork by hand). 
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employe~ information; and to generate, among other things, employee directories, organizational 

charts, and payroll reports. Id. The Bronze tier is free and available in all states except 

Washington.3 

Customers interested in increasing their service level may select the Silver tier, which 

costs $5 per employee per month and includes, in addition to the Bronze offerings, access to paid 

time off, advanced onboarding, Affordable Care Act compliance, and advanced reporting 

services. Id. The Gold tier costs $8 per employee per month and adds payroll management to 

the suite of offerings. Id. Finally, the Platinum tier adds access to a Certified Human Resources 

Specialist and costs $12 per employee per month. Id. 

In addition to the services included in subscription tiers, Zenefits also offers certain 

services for a fee on an a la carte basis. Zen. Ex. AR. Customers can choose to add services that 

manage commuter benefits, time and attendance for hourly employees, background checks, 

flexible spending accounts, health savings accounts, and contractor payments. Id. Zenefits also 

gives its customers access to a rapidly expanding roster of third party applications offered by 

3 The offering of certain basic services for free while charging for more advanced 
proprietary features-frequently referred to as a "freemium" pricing strategy-is a common 
practice, particularly in the SaaS industry. Vineet Kumar, Making "Freemium" Work, HARV. 
Bus. REV. 701, 701 (May 2014) (Attachment 1) ("Over the past decade 'freemium'-a 
combination of 'free' and 'premium'-has become the dominant business model among internet 
start-ups and smartphone app developers. Users get basic features at no cost and can access 
richer functionality for a subscription fee."); see also, e.g., Freemium, WIKIPEDIA, available at 
https://en.wikipedia.org/wiki/Freemium (last visited June 30, 2017) ("Cloud service providers
ranging from infrastructure providers ('IaaS') [and] platform providers ('PaaS') to software 
services providers ('SaaS')-use freemium pattern in their business models."). Freemium 
pricing is neither unique nor offered to induce consumers to purchase insurance; rather, it is a 
well-established practice that, among other things, allows consumers to effectively evaluate and 
test the functionality of cloud-based services that cannot be replicated in a static environment. A 
wide variety of internet-based businesses, from Amazon, to Linkedln, to Badoo, to The New 
York Times on-line edition, employ this model. Id. 

ZENEFITS' HEARING BRIEF-PAGE 4 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

companies such as Uber for company transportation services, eShares for stock option 

management, and Ubiquity for 40l(k) plan management.4 Id.; see also Zen. Ex. BO. Zenefits is 

a licensed insurance producer and customers can elect to use Zenefits for insurance services, 

including management of their medical, dental, vision, and life and disability policies, if they 

designate Zenefits as their "broker of record." Zen. Ex. BP. Insurance premium rates are set by 

the carriers whose products the employer selects, and as broker of record Zenefits earns 

commissions from those carriers. Id. 

The Bronze, or free, tier of services is available to everyone and anyone, with absolutely 

no obligation to purchase insurance from Zenefits. See Zen. Ex. AR; Zen. Ex. BP. 5 All users 

have access to the same products and services, on the same terms, regardless of whether they buy 

insurance through Zenefits. Similarly, the company offers no discounts on fee-based services or 

special benefits if an employer does elect to designate Zenefits as its broker of record. See Zen. 

Ex. BP. In short, customers receive no special favor or advantage by purchasing insurance 

through Zenefits, illustrated by the fact that, both historically and today, the majority of Zenefits 

accounts in Washington do not use Zenefits for any insurance business. 

II. OIC concluded three times that Zenefits' business model does not violate 
19 Washington's anti-rebating statutes. 

20 

21 

22 

23 

24 

25 

26 

27 

28 

As Zenefits' unique suite of offerings gained traction in the marketplace, they also drew 

4 Customers using these apps typically pay third party vendors directly and Zenefits may 
receive an integration fee or reseller's commission from the vendors. 
5 Zenefits introduced its tiered pricing model in late 20 I 6. Previous pricing models 
operated in a similar fashion in that some services were free to everyone, other services involved 
a charge from a third party vendor of that service, and other services were available for a fee that 
Zenefits charged to users directly. At no point in time, under any pricing model, have free 
services been contingent on purchasing insurance. · 
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the attention of traditional producers and their trade associations who felt threatened by this new 

and innovative business model, including the Independent Insurance Agents & Brokers 

Association of Washington ("IIABW") and its national lobbying arm, the Independent Insurance 

Agents & Brokers Association of America ("IIABA"). See Zen. Ex: AO. As early as the 

summer of 2014, Washington insurance producers, fearful they could not compete with Zenefits, 

began to complain to OIC about Zenefits' free HR services. See, e.g., Zen. Ex. F; Zen. Ex. W. 

a. OIC's Investigations Unit conclnded, and its chief attorney confirmed, that 
Zenefits' business model does not violate the anti-rebating statutes. 

In response to one of those complaints, Mark Durphy, OIC's Investigations Manager, 

Legal Affairs Division, reviewed Zenefits and on June 30, 2014, reported to the complaining 

broker: 

We received information from Zenefits that clients are not required to use 
Zenefits as their insurance broker to receive their other services. A client may 
purchase their HR and payroll services "a la carte" and there is no mandatory 
linkage of non-insurance functions to the insurance related functions. . . . At this 
point we have no indication that Zenefits is offering rebates or illegal inducements 
regarding the sale of insurance. 

Zen. Ex. F. On December 2, 2014, Deputy Insurance Commissioner for Legal Affairs, AnnaLisa 

Gellermann-OIC's chief attorney-confirmed that she, Commissioner Michael Kreidler, and 

Chief Deputy Commissioner Jim Odiorne met with Zenefits to review its platform, and that "we 

concluded because the software is provided for free to all consumers, regardless of the decision 

to purchase insurance, it did not constitute an inducement." Zen. Ex. I. 

John Hamje, Deputy Insurance Commissioner for Consumer Protection, who often acted 

as the agency's point of contact for Washington producers and the IIABW, apparently was not 

satisfied. On December 5, 2014, shortly after he met with IIABW's Executive Vice President 

Daniel Holst and its top lobbyist Bill Stauffacher "about the rebate/inducement issue," Hamje 
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pleaded with Gellermann: "! really think we should take another look at Zenefits and rebating 

and soon, Please include me in the discussion. Is there anything that you suggest 1 share with 

Dan [Holst] in the meantime?" Zen. Ex. K. Two days later, Hamje assured Holst: "The OIC has 

not given its blessing to the Zenefits business model. We are continuing our review of it." Zen. 

Ex. M (emphasis in original).6 

b. OIC's Legal Affairs Division conducted another investigation, again concluding 
Zenefits does not violate anti-rebating statutes. 

On the heels of IIABW's outreach to Hamje, OIC conducted another, more in-depth 

analysis of Zenefits' business model. That task was assigned to Marcia Stickler ("Stickler"), an 

OIC Staff Attorney. On January 9, 2015, Stickler issued an "Informal Legal Opinion re: 

Compliance of Zenefits with RCW 48.30.150" ("Stickler memo") in which she concluded 

13 unequivocally that Zenefits was not in violation of the Washington statute. Zen. Ex. T. 7 

14 
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Stickler's memo noted that the statute "requires that a prohibited inducement have some 

connection with an insurance transaction or otherwise be an inducement, or incentive, to the 

6 The record reflects that this assurance was not entirely accurate. See Zen. Ex. K (on Dec. 
8, following Hamje's Dec. 5 request to "take another look" at Zenefits, Gellermann reported only 
"we may be considering something" (emphasis added)). 
7 Stickler's memo contrasted Washington's statute with Utah's anti-inducement statute. 
Although Utah originally concluded the Zenefits platform violated its anti-inducement law, the 
statute at issue there, as Stickler noted, was "very different" from those of Washington and other 
states. Zen. Ex. T. Utah's law specifically prohibited "insurer[s] [or] third party administrator[s] 
who contract[] with an insurer" from providing non-insurance services such as "payroll services 
, , , performance reviews , , . accounting services" or other HR services unless the insurer pays a 
fee "that shall equal or exceed the fair market value of the item." Utah Code Ann.§ 31A-23a-
402.5(5)(b), (8), (9) (2014) (repealed 2015) (Attachment 2); see also National Association of 
Insurance Commissioners' ("NAIC") Model Unfair Trade Practices Act, MDL-880, at 4(H)(l), 
("Model Act"), Shortly after the Utah Department of Insurance found Zenefits in violation, the 
state legislature amended the anti-inducement statute to expressly permit producers to offer free 
services offered on the same terms to all with no obligation to purchase insurance. See Utah 
Code Ann. § 31A-23a-402.5 (2015) (Attachment 3). 
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purchase of insurance." Id. As Stickler correctly observed: 

Zenefits offers the human resources applications without charge or obligation to 
the general public and does not depend on or seek insurance business as a result. 
Those who do buy insurance through Zenefits get no special reward or privilege, 
i.e., a rebate. Since the insurance and non-insurance products/services offered by 
Zenefits are available to the general public without cost and there is no 
inducement or relation to the insurance products it offers, Zenefits does not 
violate the illegal inducement statute .... 

Inasmuch as small businesses and consumers benefit from this service, and the 
purchase of insurance is not connected to the other services, and the user will get 
no enhanced benefit if he or she does purchase insurance from Zenefits, there is 
not a violation of the illegal inducement or rebate statute. 

Id. Stickler further concluded that "[p ]ublic policy considerations should permit this activity as 

consumers are benefitted by convenience and ease of use for employee benefit management 

unrelated to the purchase or solicitation of insurance." Id. 

c. OIC rejected the conclusions reached by its Investigations Unit and its Legal 
Affairs Division and opened yet another investigation of Zenefits. 

This, apparently, was not the conclusion Hamje was hoping for. Within weeks, OTC 

senior deputies, including Hamje, decided to reject Stickler's analysis and opened a formal 

investigation into Zenefits on February 23, 2015. See Zen. Ex. W. The memo directing Durphy 

to conduct a formal investigation provided no explanation for the about-face, besides noting that 

"complaints had been received by the OIC about Zenefits from Washington producers as well as 

the [IIABW]" and "[i]nformation about Zenefits' operations was subsequently discussed by the 

OIC's Executive Management Team and it was determined that further inquiry into Zenefits 

operations was needed."8 Id. On the same day that OIC launched a formal investigation into 

8 Later in the summer of2015, Stickler disputed Durphy's suggestion that her memo was 
somehow not on point because it was limited to an analysis of "Washington's rebating laws vs. 
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Zenefits, Hamje assured Wes Bissett, Senior Counsel, Government Affairs of the national 

IIABA, that "Zenefits and its business model are currently under review." Zen. Ex. X. 

III. OIC's "formal investigation" uncovered no facts justifying its reversal. 

According to materials produced by OIC to Zenefits pursuant to a public records request, 

in the eighteen months between launching a formal investigation and announcing in August 2016 

that it would seek a cease and desist order against Zenefits, OIC uncovered no additional facts or 

evidence of any significance, let alone anything that would justify the rejection of Stickler's 

analysis. Indeed, the record reflects that OIC did little more than interview 28 customers who 

had elected to designate Zenefits as their broker of record, and meet regularly with the traditional 

producer lobby who considered Zenefits a competitive threat. See Zen. Ex. AI; Zen. Ex. AZ.9 

The memoranda of interviews conducted by OIC Investigators Deb Calhoun and Harvey 

Churchill confirm that customers received no benefits or discounts in exchange for designating 

Zenefits as their broker of record. See, e.g., Zen. Ex. AI, at 1 (Zenefits "was very up front that 

they did not need to sign up for insurance benefits through Zenefits" to obtain the free services). 

They further reflect that customers were nearly uniformly pleased with Zenefits' services and 

that those who did elect to use Zenefits as broker of record did so not because of the free services 

but because "Zenefits made it a much simpler process" or because they were "unhappy with their 

current insurance broker." Id. at 7. 

Utah's," informing him: "That's not entirely true-management had second thoughts." Zen. Ex. 
AF. 
9 Zenefits also provided detailed information and data in response to OJC requests on a 
number of occasions. See, e.g., Zen. Ex. AR. 
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With interviews complete, OIC appeared ready to make a determination in late summer 

of2015. See Zen. Ex. AJ; Zen. Ex. AK. OIC records reflect that the OIC senior deputies met to 

discuss Zenefits on September 14, 2015. Zen. Ex. BK. Although a three-page draft Final Report 

of Investigation emerged from that meeting, that report contained no legal analysis and had a 

blank space for the agency's ultimate-presumably still undetermined-conclusion. Id. The 

record also reflects that responsibility for the Zenefits investigation was transferred from 

Gellermann's Legal Affairs department-which had concluded there was no violation-to 

I-!amje's Consumer Protection department on October 5, 2015. Zen. Ex. BJ at I. 

Records obtained from OIC reflect little fact-finding or activity by the agency between 

October 2015 and August l, 2016, when OIC completed its Final Investigative Report. I-!amje, 

however, continued to make himself regularly available to the IIABW, its members, and its 

lobbyists, who kept up a constant drumbeat of pressure and complaints. See, e.g., Zen. Ex. AF 

(Wells Fargo complaint); Zen. Ex. AH (July 28, 2015, IIABW inquiry into "your department's 

response to Zenefits" and I-Iamje' s response: "Our investigation regarding Zenefits continues"); 

Zen. Ex. AJ (Aug. 20, 2015, IIABW inquiry to Hamje: "John, Bill Stauffacher, Wes Bissett and I 

would like to meet with you by phone briefly to discuss the Zenefits rebating issue"); Zen. Ex. 

AL (Sept. 10, 2015, IIABW staff met with Hamje); Zen. Ex. AO (same); Zen. Ex. AS (Oct. 5, 

2015, complaint from Bob Wallin Insurance, Inc.); Zen. Ex. BJ at 8-12 (Feb. 26, 2016, Hamje 

meeting with Holst and Bissett regarding Zenefits in which Holst notes that he has "never taken 

pot shots at OIC-but this is something [the Commissioner] will hear about from [IIABW] 

members"); id. at 11 (Feb. 26, 2016, Hamje call with Chris Free, a member of the 

Commissioner's Life and Disability Agent and Broker Advisory Committee, in which Free 

complains about Zenefits). 
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On August !, 2016-a year and a half after rejecting the investigative and legal team's 

findings-ore issued its Final Investigative Report, That Report is notable for a number of 

reasons, Most notably, unlike the Stickler memo, the Report contains no legal analysis or 

statutory interpretation, no consideration of the purpose of the anti-rebating statutes, and no 

application of the facts to the law. The 13-page Report simply concludes that the allegation that 

Zenefits is violating the inducement laws "is substantiated," without explaining how or why. 

Zen. Ex. AZ. In fact, the Report confirmed, once again, the lack of any connection between the 

free services and an insurance transaction: 

All of the above listed Zenefits HR features, except for the Insurance Benefits 
feature are available to any employer regardless of whether or not they chose to 
use Zenefits as their insurance producer. If an employer chooses to use Zenefits 
as their insurance producer, they receive no additional benefits through the 
Zenefits Dashboard or cloud-based program. Employers may also use the above 
listed HR features and elect to have their insurance benefits administered through 
their current broker of record. Zenefits does not require anyone to become an 
insurance client to access the core HR features offered by Zenefits cloud-based 
program. Furthermore, since Zenefits is a licensed Washington producer, an 
employer can opt not to use any of the Zenefits HR programs or cloud-based 
software, and still use Zenefits as their insurance producer. Additionally, the 
features of the HR program that do require a fee are billed at the same rate for 
insurance and non-insurance customers. . . . The Zenefits representative 
explained to [the customers interviewed by OIC] that it was not a requirement 
that they participate in the benefits feature of the HR platform in order to access 
the other features of the free software platform. 

Id. (emphases added). Nonetheless, Ole's Final Report found Zenefits in violation of Rew 

48.30.140 and ReW 48.30.150, 

Notably, ore did not provide Zenefits with a copy of its Final Report or any other 

rationale for its decision. 10 Zenefits did not learn about OIC's conclusion until several weeks 

26 JO Zenefits was later able to obtain the Report through a public records request. 

27 

28 
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later, when its counsel received a call from ore on August 17, 2016, informing him that a cease 

and desist order was imminent. The decision came as a surprise to Zenefits, since the company 

had not heard from ore in many months and reasonably assumed the agency had declined to 

take action. To this day, Zenefits has not been provided with a rationale for OrC's decision. 

IV. Zenefits entered into a Consent Order with OIC. 

Faced with the prospect of a cease and desist order which would have prevented the 

company from doing business in Washington and disrupted brokerage services for its 

Washington customers, Zenefits entered into the Consent Order on November 23, 2016, Zenefits 

agreed to temporarily modify its offerings in Washington and "begin to charge Washington 

customers for the previously free apps and functionality," subject to its right to appeal ore's 

determination "that RCW 48.30.140 and RCW 48.30.150 prohibit a licensee like Zenefits, acting 

directly or through affiliates, from offering valuable software functions or other valuable benefits 

for free or at less than fair market value to the public." Zen. Ex. CR. As a result, Washington is 

now the only state in the nation to force small businesses and nonprofits to pay for technology 

and services that are free everywhere else. 

Zenefits immediately took steps to comply with the Consent Order, which was a time

consuming, costly, and disruptive process. Zenefits diverted employees and other resources to 

notify hundreds of Washington customers that they would need to start paying for services they 

were receiving for free. Zenefits also had to reprogram its platform, revise marketing materials, 

and train employees, among other things, to ensure compliance with the Consent Order. 

As noted above, the complaints that OIC received about Zenefits came from the 

traditional producer community and its lobbyists, not from consumers. Consumers, however, 

became very engaged when they learned about OTC's requirement that Zenefits charge for all 
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services. They accused OIC of "protecting an antiquated insurance broker model," "hurting 

small business owners," imposing a "tax on business," and "doing the OPPOSITE of what you 

should be doing ... helping consumers get the most for their money." Zen. Ex. BA; Zen. Ex. 

BC; Zen. Ex. BD. 

Numerous other Zenefits customers confirmed that: they turned to Zenefits because it 

helped them more efficiently manage their human resources and payroll administration; they felt 

no pressure to designate Zenefits as their broker of record or to purchase insurance products 

through Zenefits; if they did designate Zenefits as broker of record, they did so knowing that 

they were not required to do so in order to access Zenefits' free services; Zenefits' free services 

did not induce them to purchase insurance through Zenefits; and they incurred significant costs 

as a result of OIC's requirement that Zenefits charge for previously free services. See Zen. Ex. 

BQ (Affidavit of Jennifer Biely); Zen. Ex. BR (Affidavit of John Traynor); Zen. Ex. BS 

(Affidavit of Bryan Abell); Zen. Ex. BT (Affidavit of Casey Otley); Zen. Ex. BU (Affidavit of 

Mark Dorsey). As a result of the Consent Order, Zenefits estimates that by year's end, 

Washington small businesses will have been forced to pay hundreds of thousands of dollars for 

previously free services. 

ARGUMENT 

I. Zenefits has not violated Washington's anti-rebating statutes, which require a 
connection between an "incentive" and an "insurance transaction." 

Washington's anti-rebating statutes on their face apply only when an incentive is offered 

in connection with an insurance transaction. Statutory constrnction begins by reading the text of 

the statute involved. State v. Avery, 103 Wash. App. 527, 532 (2000). If a statute is 

unambiguous after a review of the plain meaning, the court's inquiry ends. Lake v. Woodcreek 

Homeowners Ass'n, 169 Wash. 2d 516, 526 (2010). Washington's anti-rebating statute provides 
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in relevant part: 

[N]o insurer, insurance producer, or title insurance agent shall, as an inducement 
to insurance, or after insurance has been effected, directly or indirectly, offer, 
promise, allow, give, set off, or pay to the insured or to any employee of the 
insured, any rebate, discount, abatement, or reduction of premium or any part 
thereof named in any insurance contract, or any commission thereon, or earnings, 
profits, dividends, or other benefit, or any other valuable consideration or 
inducement whatsoever which is not expressly provided for in the policy. 

RCW 48.30.140(1) (emphasis added). Similarly, RCW 48.30.150 provides in pertinent part: 

No insurer, insurance producer, title insurance agent, or other person shall, as an 
inducement to insurance, or in connection with any insurance transaction, 
provide in any policy for, or offer, or sell, buy, or offer or promise to buy or give, 
or promise, or allow to, or on behalf of, the insured or prospective insured in any 
manner whatsoever , .. shares of stock ... profits or special returns ... prizes, 
wares, gift cards, gift certificates, or merchandise of an aggregate value in excess 
of one hundred dollars per person in the aggregate in any consecutive twelve
month period. 

These statutes' operative provisions make abundantly clear that there must be a 

connection between the benefit conferred and an insurance transaction. Only those benefits 

offered "in connection with any insurance transaction" or "as an inducement to insurance" 

violate the statutes. This stands to reason: benefits offered in the absence of an insurance 

transaction, or irrespective of whether insurance is transacted, by definition cannot function as a 

rebate or inducement to insurance because one need not purchase insurance to get them. 

The requirement of a connection between an "inducement" and the purchase of insurance 

is further underscored by section 48.30.140's prohibition on "valuable consideration," effectively 

prohibiting insurance producers from offering or providing additional benefits in exchange for 

buying insurance. See, e.g., Restatement (Second) of Contracts § 71 (consideration "must be 

bargained for" and provided "in exchange" for the parties' agreement). 

A benefit provided by an insurance producer that remains the same regardless of whether 
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the consumer buys an insurance policy, and that is provided as part of a package of non-

insurance services, has no such nexus to an insurance transaction. Services, such as those in 

Zenefits' Bronze tier, that are provided free to the general public, with no obligation to purchase 

insurance thus cannot operate as an inducement to insurance. CJ McGuire v. Am. Family Mut. 

Ins. Co., 448 Fed. App'x 801, 812 (10th Cir. 2011) (holding that a producer's payment of an 

insured's premium "was a special favor or advantage not generally available to others and 

therefore constitutes discriminatory rebating"). 11 

It is undisputed that Zenefits' model does not discriminate between consumers based on 

who purchases insurance through Zenefits. Zen. Ex. BP; Zen. Ex. BO. OIC agrees that: (1) 

every Zenefits user has access to the same products and services, on the same terms, regardless 

of whether they purchase or even inquire about insurance; (2) there i.s no special benefit for 

purchasing insurance; and (3) there is no penalty for deciding not to purchase insurance. See 

Zen. Ex. F; Zen. Ex. I; Zen. Ex. T. All Zenefits accountholders-the majority of whom do not 

use Zenefits for insurance----have the same access to the same non-insurance services on the 

same terms and at the same prices as the minority of customers who do elect to use Zenefits for 

11 Even ifthere were not a nexus requirement, the narrow and precise statutory language of 
RCW 48.30.150 precludes an expansive reading of the statute to prohibit the offering of free 
services on an integrated HR platform. The statute prohibits the offering of three very specific 
categories of items as an inducement to the sale of insurance: "(a) Any shares of stock or other 
securities issued or at any time to be issued on any interest therein or rights thereto; or (b) Any 
special advisory board contract, or other contract, agreement or understanding of any kind, 
offering, providing for, or promising any profits or special returns or special dividends; or (c) 
Any prizes, goods, wares, gift cards, gift certificates, or merchandise of an aggregate value in 
excess of one hundred dollars .... " RCW 48.30.150. The offering of certain free services as 
part of an integrated I-IR and benefits platform is not and cannot reasonably be interpreted to be 
"shares of stock or securities," a "contract" providing "profits or special returns or special 
dividends," or a "prize,'' "good," "ware," "gift card, "gift. certificate," or "1nerchandise." 
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insurance. At no point does Zenefits offer, sell, buy, or offer or promise to buy or give, allow, 

give, set off, or pay its insured customers a rebate or benefit if they purchase insurance, which is 

required to violate the statutes. 

OIC has acknowledged as much, concluding on at least three different occasions that 

Zenefits' business model does not violate RCW 48.30.140 and RCW 48.30.150. In June 2014, 

Durphy, in consultation with the OIC Legal Affairs department, concluded that Zenefits was not 

in violation of RCW 48.30.140 or RCW 48.30.150 because "[Zenefits is] not offering anything 

for free to a client in exchange for them being their broker." Zen. Ex. F (emphasis added). 

Gellermann, Commissioner Kreidler, and others met with Zenefits and its counsel in the fall of 

2014 to learn more about the Zenefits platform and services, and subsequently "concluded 

because the software is provided free to all consumers, regardless of the decision to. purchase 

insurance, it did not constitute au inducement." Zen. Ex. I. Staff attorney Stickler came to the 

same conclusion in her thorough legal and factual analysis on January 9, 2015. Zen. Ex. T. 

II. Legislative history makes clear that anti-rebating statutes exist to prevent 
discriminatory treatment and preserve insurer solvency, not to stifle competition 
and innovation to the detriment of consumers. 

The common sense reading of the statutory language reflected in Durphy' s, 

Gellermann's, aud Stickler's analyses is consistent with the policy goals underlying anti-rebating 

and anti-inducement statutes. See State ex rel. Faulk v. CSG Job Ctr., 816 P.2d 725, 729 (Wash. 

1991) ("A statute is to be interpreted in a manner that is consistent with its underlying 

purpose."). Some historical background is necessary to understand the purpose and genesis of 

24 these statutes. In the post-Civil War nineteenth century, the insurance industry grew 

25 

26 

27 

28 

dramatically, creating high demand for brokers. See Robert H. Jerry & Reginald L. Robinson, 

Statutory Prohibitions on the Negotiation of Insurance Agent Commissions: Substantive Due 
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Process Review Under State Constitutions, 51 Ohio St. L. J. 773, 776-77 (1990). Competition 

among insurers to retain brokers was fierce, and insurers offered lucrative commission packages 

to retain their services. Id Brokers, in turn, frequently offered to pay, or. ''rebate," a portion of 

their commission to their customers in order to secure their business. Id. This practice had the 

effect of lowering a customer's effective premium and resulted in unfair discrimination among 

insureds, with some receiving lower premiums than others with the same risk characteristics for 

identical coverage. Id. 

To combat discrimination and protect consumers, nearly every state adopted anti-rebating 

statutes in the late-nineteenth and early-twentieth centuries. As leading commentators note: 

In these early years, much of the public's revulsion at insurance industry abuses 
centered on preferential treatment. ... Whether the preferential treatment for one 
class of insureds was overt or covert, the effect was the same: when an insurer 
allowed some members of a similarly-situated class of insureds to pay a lower 
premium than other insureds, the insureds who did not enjoy the benefit 
subsidized the others. That was widely perceived as being fundamentally unfair. 

Id. at 779 (emphasis added). 

The anti-rebating statutes were also prompted by concern that rebating increased the risk 

of insurer insolvency. As two commentators explain: "If the premium advertised by the insurer 

is presumed to be fair, reasonable, and sufficient to provide a reserve to meet future claims, 

giving rebates to insureds could, in the long-run, prevent the insurer from meeting its 

obligations."12 Id. at 780; see also Mark Frankel, Insurance Agent Commission Deregulation: 

Anti-Rebate Laws and an Alternative to Repeal, 2 J. Ins. Reg. 255, 255 (1983) (Attachment 4). 

12 OIC has acknowledged that Zenefits' offering of free services does not present an 
insolvency risk. See Zen. Ex. T ("Zenefits apparently bears the cost of providing the non
insurance services alone, and so the insurer's revenue and ability to pay claims is unaffected."). 
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Over the course of a century, courts uniformly have recognized that these statutes were 

intended to protect consumers from discriminatory pricing-not to protect producers from 

competition and entrench outdated business practices that raise consumer costs and compromise 

customer service. See, e.g., Calvin Phillips & Co. v. Fishback, 84 Wash. 124, 129 (1915) ("The 

evident intent of the [anti-rebating] statute . . , is to establish uniform rates of insurance 

throughout the state, and to maintain an absolute standard of insurance rates."); Gibson v. New 

York Life Ins. Co., 102 Wash. 180, 183 (1918) ("One of the purposes of the [anti-rebating] 

statute was to require that the policy and the application should constitute the entire contract."); 

Wolfe v. Philippine Inv. Co., Inc., 175 Wash. 165, 168 (1933) ("The purpose of [the anti

rebating] statute was to establish uniform insurance rates throughout the state and to maintain a 

standard of such rates."); Cliffside Nursing Home Inc. v. Estate of Wolf, 2014 WL 223384, No. 

4154/2013, at *3 (N.Y. Sup. Ct. Jan. 14, 2014) ("The purpose of the anti-rebate statutes is to 

ensure that insurance providers, including brokers, 'provide insurance in a nondiscriminatory 

manner to like insureds or potential insureds, and to prohibit such an insurer or insurance 

producer from providing an insured or potential insured with any special benefit not afforded to 

other insureds or potential insureds."'); McGuire, 448 Fed. App'x at 810 ("In construing the 

ordinary words of these statutes and applying Kansas' most fondamental rule in detennining the 

legislature's intent from those words, it is clear that the legislature's intent in passing [the anti

rebating laws] was to prevent or prohibit unfair discrimination practices in the business of 

insurance."); State ofNew York Ins. Dept., Circular Letter No. 9 at 1, Mar. 3, 2009 (Attachment 

5) (recognizing underlying purpose behind anti-rebating law was to protect consumers from 

discrimination by insurers). 

In sum, nothing in the statutory language or the history and purpose of the anti-rebating 
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statutes prohibits a company like Zenefits from offering certain free human resources services 

when those services are available on equal terms to the general public regardless of whether they 

purchase insurance through Zenefits. 

III. OIC's interpretation ofRCW 48.30.140 and RCW 48.30.150 is directly at odds with 
the conclusions of other states, which have interpreted identical or nearly-identical 
anti-rebating and anti-inducement statutes. 

Numerous regulators who specifically examined Zenefits' business model have found 

that it does not violate the anti-rebating and anti-inducement statutes of their states, which are 

substantively identical to Washington's statutes. The North Carolina Department of Justice, for 

example, recently concluded that Zenefits "is not engaging in rebating in violation" of North 

Carolina insurance laws because "Zenefits is not offering its free platform in exchange for 

brokering insurance . . . [ m1d] [ c ]onsumers are not penalized for not using Zenefits as its 

insurance broker." Zen. Ex. Y. The Office of Montana's State Auditor concluded that Zenefits' 

platform is not a rebate or inducement, and that "[t]his interpretation is also good public policy, 

as Zenefits may potentially provide Montana small businesses with services they would 

otherwise not be able to afford." Zen. Ex. AG. Michigan, Indiana, Arizona, Connecticut, wd 

Maryland reached similar conclusions in interpreting their wti-rebating and anti-inducement 

statutes. Zen. Ex. P (Michigan); Zen. Ex. R (Indiwa); Zen. Ex. S (Arizona); Zen. Ex. Z 

(Connecticut); Zen. Ex. AW (Maryland). 

Guidance involving analogous situations issued by regulators in other states also makes 

clear that Zenefits' business model ·does not constitute an illegal inducement or rebate. For 

instance: 

• The Louisiana Department of Insurance recently concluded that "where the 
thing of value is available to the general public, the recipient of the thing of 
value has received no special favor or advantage through the contract of 
insurance." Zen. Ex. BX. As a result, "it cannot be reasonably asserted that 
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the thing of value served as valuable consideration or inducement to the 
contract because its recipient could obtain the thing of value irrespective of 
any contractual relationship regarding insurance." Id. 

• New York similarly concluded that a broker offering a free online wellness 
program to customers does not create an unlawful inducement "as long as 
access to the wellness program's free services is not contingent upon the 
purchase of insurance policies sold by the broker or the solicitation thereof by 
either the broker or the wellness program provider, or limited to the broker's 
clients." Zen. Ex. C. 

• Kansas also found that the key question in determining an anti-rebating statute 
violation is "whether the company has provided or arranged for or an insured 
has received any special favor or advantage that is not generally available to 
others." Zen. Ex. A. 

• Several other states agree that anti-inducement statutes "do not prohibit the 
use of a 'gift' as a marketing tool when the 'gift' is given whether or not the 
individual actually purchases or renews the insurance." Zen. Ex. E (Rhode 
Island Dep't of Business Regulation Bulletin No. 2009-9); see also Zen. Ex. V 
(Tennessee Dep't of Commerce and Ins. Bulletin ("Gifts and valuable 
consideration offered to potential consumers irrespective of whether they 
purchase a policy, such as gift offers for requesting an insurance quote, will 
not be considered an inducement to a policy in violation of the rebating 
statute.")). 

These states-following the unambiguous statutory language requiring an inducement "to 

insurance" or "in connection with an insurance transaction"-got it exactly right. Although not 

binding in Washington, these decisions are instructive because the respective anti-rebating and 

anti-inducement statutes are identical in all material respects to Washington's anti-rebating 

statutes. Most states' anti-rebating and anti-inducement statutes, including Washington's, are 

modeled on Section 4 of the Model Act, which prohibits "paying or allowing or giving or 

offering to pay, allow, or give, directly or indirectly, as inducement to [an insurance] policy, any 

rebate of premiums payable on the policy, or any special favor or advantage in the dividends or 

other benefits thereon, or any valuabie consideration or inducement whatever not specified in the 

policy." Zen. Ex. CL (emphasis added). 

ZENEFITS' HEARING BRIEF- PAGE 20 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Notably, OIC has acknowledged the importance of consistency and uniformity among 

state regulators in its 2017-2023 Strategic Plan. See Office of the Insurance Commissioner, 

Strategic Plan 2017-2023, at 6 (July 2016), available at 

https://www. insurance. wa.gov /sites/ defau lt/fi les/documents/O IC-2017-2023-strategic-p Ian. pdf. 

In sum, OIC's order is not only inconsistent with the statutory language, the legislative history, 

its own analyses, and the conclusions of every state to consider similar statutes; it is also 

inconsistent with its own policy goal of promoting consistency across states. 

IV. OIC's conclusion is inconsistent with OIC precedent. 

In other contexts-including instances in which, unlike here, a licensee provided valuable 

benefits exclusively to insurance customers-Ole has acknowledged the public policy benefit of 

allowing insurers to offer free services to consumers. For example, in September 2015, OIC 

considered whether BlueCross BlueShield ("BCBS") violated RCW 48.30.140 and RCW 

48.30.150 by offering insurance customers free identity protection services. Zen. Ex. AM; Zen. 

Ex. AN. Charles Brown, OIC Senior Insurance Enforcement Specialist (viewed as the agency 

expert on the anti-rebating statutes (Zen. Ex. AN)), noted to Gellermann: "It doesn't make sense 

to me from a consumer protection or regulatory standpoint to tell [BCBS] they cannot offer 

subscribers identity theft protection services. , .. I tend to agree with the carriers that this 

offering does not pose the kind of threat or problem the inducement and rebate statutes were 

intended to address." Zen. Ex. AN. Gellermann agreed, noting that "[a]s a matter of policy, I 

don't see that this offering raises the problem that the rebate and inducement statutes were 

intended to prevent." Zen. Ex. AM. Brown and Gellermann recommended telling BCBS: "[W]e 

do not intend to take any regulatory action to block this program." Zen. Ex. AM; Zen. Ex. AN. 

The lack of any public documents reflecting action against BCBS suggests that is exactly what 
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OIC's contemporaneous, conflicting conclusions regarding BCBS and Zenefits cannot be 

reconciled, and demonstrate the arbitrary and capricious nature ofOIC's Consent Order. Unlike 

Zenefits' offering, BCBS's identity protection service was made available only to insurance 

customers and only "after insurance has been effected." Zen. Ex. AM (emphasis added). If 

BCBS did not violate RCW 48.30.140 and RCW 48.30.150 when it provided free non-insurance 

services exclusively to its insurance customers, Zenefits, a fortiori, does not violate the statutes 

when it makes non-insurance services available on equal terms to everyone. 

V. OIC's overly expansive interpretation of the anti-rebating statutes will have 
11 negative, unintended consequences for other consumers and industries doing 

business in Washington. 
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OIC's overly expansive interpretation of the anti-rebating statutes will have significant 

consequences not only for Zenefits and its Washington customers, but for many other consumers 

and companies doing business in Washington. Many businesses, including banks, travel 

companies, retailers, and payroll companies, offer both discounted or free services and are 

licensed producers offering insurance products in Washington. OIC has provided no legitimate 

reason why these businesses are not also running afoul of the statutes according to its 

interpretation, and its failure to do so reflects the unprincipled, misguided, and ends-driven 

approach it has taken to its investigation of Zenefits. 

For example, online discount retailer Overstock.com offers deep discounts on a wide 

variety of consumer products to the general public, as well as free shipping, dining rewards, and 

other rewards to its Club 0 Gold members. Zen. Ex. CA. Its affiliate, Overstock.com Insurance 

Agency, holds an active insurance producer license in Washington. Id. OIC's conclusion that 

Washington's anti-rebating statutes "prohibit a licensee like Zenefits, acting directly or through 
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affiliates, from offering . . . valuable benefits for free or at less than fair market value to the 

public" would mean that Overstock.com may not offer discounts or membership rewards and 

benefits to Washington consumers without violating the anti-rebating statutes. Similarly, 

Expedia, Inc., an online travel company, offers a host of free benefits and discounted travel

related services, and also holds an active insurance producer license in Washington. Zen. Ex. 

BZ. Indeed, Expedia' s revemie from its travel insurance products is a growing segment of its 

business. Zen. Ex. BZ at 62. Under OIC's interpretation, Expedia is prohibited from offering 

free benefits or discounts to Washington consumers because, by OIC's reckoning, these benefits 

are illegal inducements to purchase travel insurance from Expedia. There are hosts of other 

examples in these and other industries. See, e.g., Zenefits Ex. BV (Costco wholesale discounts 

and insurance); Zen. Ex. BY (ADP employer and professional employer organization services, 

including insurance, and "Perks at Work" discounts); Zen. Ex. CB (USAA Bank free checking, 

15 car rental discounts, and insurance). 
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CONCLUSION 

It is undisputed that Zenefits offers its platform and its free and fee-based services on 

equal terms to any business regardless of whether it elects to use Zenefits as an insurance broker. 

It is also undisputed that customers who choose to purchase insurance through Zenefits receive 

no special or additional benefits. OIC's contorted and unprecedented interpretation of RCW 

48.30.140 and RCW 48.30.150 to find a violation under these circumstances finds no support in 

the statutory text-which requires a nexus between free offerings and insurance-or the 

legislative history-which makes clear that these statutes were designed to prevent 

discriminatory treatment of consumers and preserve insurer solvency, not to protect an 

entrenched and politically powerful lobby at the expense of Washington consumers and small 
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businesses. 

The anti-rebating statutes are blunt tools. Interpreted too broadly, they have the potential 

to frustrate innovation and harm consumers. Affirming OIC's Consent Order would do just that. 

Zenefits' integrated platform reduces the administrative complexity of managing HR functions; 

gives small businesses access to benefits programs that were, until now, too complicated or 

costly to administer; increases the ease of HR compliance; and creates jobs by freeing up small 

business owners to focus on growing their businesses: Requiring Zenefits to charge more to 

access these services simply because it holds an insurance producer license will hurt the very 

consumers these statutes were intended to protect. 

For all of the foregoing reasons, the Court should rule that RCW 48.30.140 and RCW 

48.30.150 do not prohibit a licensee like Zenefits, acting directly or through affiliates, from 

offering valuable software functions or other valuable benefits for free or at less than fair market 

value to the public, and should reverse OIC's conclusion to the contrary as reflected in the 

Consent Order. 
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Dated this 301
h day of June, 2017. 
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STRATEGY 

Making 
''Freemium'' 
Work 
Many start-ups fail to recognize 
the challenges of this popular 
business 111odel. 
by Vineet Kumar 

O
ver the past decade '(freemium"-a com
bination of"free'' and "premium"-has 
become the dominant business model 

among internet start-ups and smartphone app 
developers. Users get basic features at no cost and 
can access richer functionality for a subscription 
fee. If you've networked on Linkedln, shared files 
through Dropbox, watched TV shows through 
Hulu, or searched for a mate on Match, you've 
experienced the model firsthand. It works for 
B2B co1npanies as well-examples include Box, 
Splunk, and Yammer. 

Several factors contribute to the appeal of a 
freemium strategy. Because free features are 
a potent marketing tool, the model allows a 
new venture to scale up and attract a user base 

May :2014 Harvard Business Review 701 



IDEA WATCH 

without expending resources on costly 
ad campaigns or a traditional sales force. 
The monthly subscription fees typically 
charged are proving to be a more sustain
able source of revenue than the advertising 
model prevalent among on1ine firms in the 
early 2000s. Social networks are powerful 
drivers: Many services offer incentives for 
referring friends (which is 1nore appealing 
when the product is free). And freemium 
is more successful than 30-day free trials 
or other lhnited-term offers, because cus
tomers have become wary of cumbersome 
cancellation processes and find indefinite 
free access inore compelling. 

But despite its popularity and clear 
benefits, freemium is still poorly under
stood. It has inherent challenges, as dem
onstrated by the many start-ups that have 
tried but failed to make it work. For several 
years I have studied freemium models in 
depth-by coauthoring (with my HBS col
leagues Bharat Anand, Sunil Gupta, and Fe
lix Oberholzer-Gee) a case on the New York 
Times's paywall strategy (a variation of the 
freemium model); conducting a deep dive 
into the user data of a storage and synchro
nization company; and coauthoring (with 
my HBS colleagues Clarence Lee and Surd! 
Gupta) a working paper on how freemium 
companies can use referrals to spur usage 
and upgrades. Through this work I've come 
up with six questions that start-ups consid
ering a freemiu1n model should ask. 

What should be free?Let'ssay you've 
created a digital product that has 20 fea
tures and you've chosen five that will be 
free to anyone who registers on your site. 
Users who want the other 15 will have to 
pay. I-low do you know whether you've 
made the right choices? And if you suspect 
that you haven't, what should you do? 

Recall that one of the chief purposes of 
freemium is to attract new users. If you're 
not succeeding with that goal, it probably 
means that your free offerings are not com
pelling enough and you need to provide 
more or better features free. If you're gen
erating lots of traffic but few people are 
paying to upgrade, you may have the op
posite problem: Your free offerings are too 
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LATI ADOPTIRS ARI 
MORE PRICE-SENSITIVE 
ANDSll LESS VALUE 
IN UPGRADING 

t 

• 
EARLY ADOPTIRS j • 
ARE WILLING " 
TO PAY FOR THE .,. 
PREMIUM OFFERING "" 

SHARE OF 
PHEM!VM IJSERS 

THE LIFE CYCLE OF UPGRADES 
Freemlum companies typically see the 
share of paid subscriptions (and therefore 
cash flow) rise and fall and then rise again 
In a predictable way over time. Those 
that don't account for this phenomenon 
risk failure. 

w•• 

rich, and it's ti1ne to cut back. This kind of 
tuning was evident at the New Yori< Times 
website. After years of unrestricted access, 
in 2011 the paper began limiting users to 20 
free articles a month; people had to sub
scribe if they wanted to read more. Over 
subsequent months the company realized 
it was still giving away too much and was 
getting too few subscribers as a result, so in 
2012 it cut the number of free monthly ar
ticles to 10. Start-ups should expect to need 
similar tweaking to find the optimal bal
ance between traffic and paying customers. 
The balancing act can be tricky: Users may 
revolt when asked to pay for things they are 
accustomed to getting free, 

Do customers fully understand the 
premium offer? Co1nmunicatingtwo sets 
of benefits complicates your marketing ef
forts. If customers don1 clearly grasp what 
they would gain by upgrading, you will 
monetize fewer of them than you other
wise might. 

Dropbox and Linkedln are a study in 
contrasts. The forn1er has attracted 200 
million users with a simple proposition: Ev
eryone who enters a username and a pass-

• 

• • 

NllW FEIATURIS ARE 
INTRODUCED, DRIVING 
NIW CONVERSIONS 

word gets two gigabytes of cloud-based 
storage free. If pe_ople run out of space, 
they can pay $9.99 a month (or, alterna
tively, $99 a year) for 100 GB of storage. The 
free version is adequate for basic docu
ments, but anyone who wants to back up 
photos or other inedia quickly hits the limit, 
and the reasons to upgrade are obvious. 

For many Linkedln users, the advan
tages of upgrading are inurlder. I've used 
Linkedin for several years to keep in touch 
with colleagues, and I routinely recei.ve e
mails urging me to upgrade-but the ongo
ing value of doing so is not apparent. (The 
company offers four premium subscrip
tions, some ailned at specific customer 
segments, such as recruiters or salespeople, 
and most featuring deeper search function
ality, better e-mail capability, and more vis
ibility into who has viewed your profile.) 
Although Linkedin is successful-it was 
one of the first freemium companies to go 
public-it could probably monetize more 
users if the distinctions between its free 
and paid offerings were clearer. 

What is your target conversion 
rate? Imagine that you're the CEO of a free
miu1n start-up and you're handed a report 
showing your conversion rate (the percent
age of free users who have upgraded to a 
premium plan) for the most recent quarter. 
What figure do you hope to see? 

A rate of lo/o is probably too low, espe
cially if you rely on subscription revenue 
alone. (Some players, including the New 
York Ti1nes and Linkedln, also co11ect on
line ad revenue.) It signals either that too 
much of what you're providing is free-giv
ing users little reason to upgrade-or that 
consumers don't understand or value your 
premium features. 

But, less obviously, a very high conver
sion rate isn't necessarily good. Reme1n
ber that one of the benefits of a free1nium 
model is the ability to generate traffic. 



Suppose that SOo/o of the users of your free 
product upgrade to premium. You might 
think that your model is working well; but 
perhaps your free product is not very com
pelling, which will limit your potential ac
quisitions. All other things being equal, you 
would do better to convert 5% of 2 tnillion 
monthly visitors, for example, than to con
vert 50o/o oftoo,ooo visitors. The best long
term strategy is generally to aim for a mod
erate conversion rate (in my research1 I've 
found that most companies' range from 2o/o 

to 5%) coupled with a high volume of traf
fic. If you're targeting a small market, you 
should aim for a higher rate. 

Are you prepared for the conver· 
slon life cycle? Let's assu1ne you're at
tracting plenty of traffic and new users, 
and your conversion rate is 5%. You want to 
forecast growth and revenue. Can you shn
ply draw a couple of straight lines, on the 
assumption that the rate will hold steady? 

No. Early adopters are less price-sen
sitive than others, so they are more likely 
to upgrade. And often they are people for 
whom the value proposition is unusually 
compelling. (For instance, recruiters were 

early adopters ofLinkedln, because their 
business depends on their ability to iden
tify and connect with prqfessionals.) So 
over time, conversion rates typically dip 
as the user base expands to include people 
who are more price-sensitive or who see 
less value in the service. Although free
mium companies universally have a very 
low marginal cost for each new user-oth
erwise the model wouldn't make sense
those costs aren't zero. At a minimum, free 
users put demands on server space and 
customer service. 

Companies that fail to understand these 
realities may feel a cash crunch as the num
ber of free users grows and the cost of ser
vicing them therefore rises. This is often 
the reason that companies launched with 
freemium n1odels pivot away, converting 
to free tilne-limited trials or eliminating 
free offerings altogether. Start-ups that 
have recently made such a switch include 
LogMeln, whose software provides remote 
access to PCs, and SugarSync, a cloud stor
age company that competes with Dropbox, 

Are users becoming evangelists? 
It's important to recognize the full value 

~-rno_ng_i:he_ blggestdecisions ·fa·C_ing _"fr~_ero_i_Lim"_ bU~in:esses:_are wh_i_ch features to 
make-free and ho:w, much to· charge for-the rest. Here's_ a -took at several_ approaches: 

Efdft.!.)i n!t!@o; I :i1i!, ,Lt!J.! ,II! ™ 
WHAT-Iris A doud storage A sOcial media A digital, enhanced A music streaming 

and fi(e.;sharing site-for profes- version of the pr_int and-downloading 
service sioriat_ networki_rig newspaper service 

WHAT-'S 2 GB ofStorage, ·creating a profile, io artides LJnliniited music, 

FREI!. with_ up: to 16 GB making cO_n-_ a month Interspersed 
rnore:fo_r_ referring n·ections; basic with ads 
friends communication 

WHATis 100 GB-Of storage Advanced Full access, Downloads and 

PREMIUM for $g.99 a month searches and st_arting at $3.75 ad-free streaming 
co'mmun_ication, a week for-$9.99 a month 
starting at $19;95 
a month 

HOW More than ::!Oo 2i7 million users ·53.8 mlllJOh visi· 2-4 million users, 

MANY million users (free (free and pre- tOrs in_ December of Whom 6 million 

USEIT and-premium) mi.um) at the end 2013: 760,000 are subscrlbers 
of 2013 subscribers 
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of your free users, which takes two forms: 
Some of them become subscribers, and 
some draw in new members who become 
subscribers. In our HBS working paper and 
in ongoing research, we have found that a 
free user is typically worth lSo/o to 25% as 
much as a premium subscriber, with sig
nificant value stemming from referrals. We 
have also found that firms can increase the 
value of referrals by carefully managing 
referral incentives and communications. If 
you're considering a freemium model, pay 
close attention to why and how satisfied 
users might help your product go viral. 

Are you committed to ongoing in· 
novation? It's a mistake to see freemium 
merely as a customer acquisition tool and 
to drop the free version when new custom
ers stop coming in or when the upgrade 
rate dives. Users who join late are typically 
harder to convert; therefore, in order to 
keep increasing upgrades, you'll need to 
keep increasing the value of your premium 
services. Smart companies view freemium 
not only as a revenue model but also as a 
commitment to innovation. 

Dropbox is a good example. When it 
launched, in 2008, it was prin1arily a ser
vice for backing up files. It then began 
offering shared folders, making it a col· 
laboration tool. Newer features allow for 
automatic syncing of smartphones and 
other devices and for automatic uploading 
of photos. Over time the user interface has 
improved as well. Each new feature has in
creased the value of the pretnium offering. 

In today's digital era, when the mar
ginal costs of many products are drop
ping, businesses will increasingly turn to 
the freemium model. Across industries 
ranging frotn media (where con1panies are 
forced to rely less on advertising revenue 
and more on subscriber revenue) to educa· 
tion (where players may eventually seek to 
monetize n1ostly free online courses), the 
model is destined to grow more attractive. 
Companies can boost their odds of success 
by considering the six key questions above. 
0 HBR Reprint F1405A 

lfM Vineet Kumar is an assistant professor of 
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2014 Utah Code Ann.§ 31A-23a-402.5 

2014 Utah Code Archive 

Utah Code Annotated > Title 31A Insurance Code > Chapter 23a Insurance Marketing Licensing 
Producers, Consultants, and Reinsurance Intermediaries > Part 4 Marketing Practices 

(1) (a) Except as provided in Subsection (2), a producer, consultant, or other licensee under this title, or an 
officer or employee of a licensee, may not induce a person to enter into, continue, or terminate an 
insurance contract by offering a benefit that is not: 

(i) specified in the insurance contract; or 

(ii) directly related to the insurance contract. 

(b) An insurer may not make or knowingly allow an agreement of Insurance that Is not clearly 
expressed in the insurance contract to be issued or renewed. 

(c) A licensee under this title may not absorb the tax under .$.QJ;Jjon :J.1[1-3-~L 

(2) This section does not apply to a title Insurer, an individual title insurance producer, or agency title 
insurance producer, or an officer or employee of a title insurer, an individual title insurance producer, or an 
agency title insurance producer. 

(3) Items not prohibited by Subsection (1) include an Insurer: 

(a) reducing premiums because of expense savings; 

(b) providing to a policyholder or insured one or more incentives, as defined by the commissioner by rule 
made in accordance with Title 63G, Chapter 3, Utah Administrative Rulemaking Act, to participate in a 
program or activity designed to reduce claims or claim expenses, including: 

(i) a premium discount offered to a small or large employer group based on a wellness program if: 

(A) the premium discount for the employer group does not exceed 20% of the group 
premium; and 

(B) the premium qiscount based on the wellness program is offered uniformly by the 
insurer to all employer groups in the large or small group market; 

(Ii) a premium discount offered to employees of a small or large employer group in an amount that 
does not exceed federal limits on wellness program incentives; or 

(iii) a combination of premium discounts offered to the employer group and the employees of an 
employer group, based on a wellness program, if: 

(A) the premium discounts for the employer group comply with Subsection (3)(b)(i); and 

(B) the premium discounts for the employees of an employer group comply with 
Subsection (3)(b)(ii); or 

(c) receiving premiums under an installment payment plan. 

(4) Items not prohibited by Subsection (1) include a producer, consultant, or other licensee, or an officer or 
employee of a licensee, either directly or through a third party: 

(a) engaging in a usual kind of social courtesy if receipt of the social courtesy is not conditioned on a quote 
or the purchase of a particular insurance product; 
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(b) extending credit on a premium to the insured: 

(i) without interest, for no more than 90 days from the effective date of the insurance contract; 

(ii) for interest that is not less than the legal rate under §_et;;Jlo.tU.9.:1:1.. on the unpaid balance after the 
time period described in Subsection (4)(b)(i); and · 

(Iii) except that an installment or payroll deduction payment of premiums on an insurance contract 
issued under an insurer's mass marketing program is not considered an extension of credit for 
purposes of this Subsection (4)(b); 

(c) preparing or conducting a survey that: 

(i) is directly related to an accident and health insurance policy purchased from the licensee; or 

(Ii) is used by the licensee to assess the benefit needs and preferences of insureds, employers, or 
employees directly related to an Insurance product sold by the licensee; 

(d) providing limited human resource services that are directly related to an insurance product sold by the 
licensee, Including: 

(I) answering questions directly related to: 

(A) an employee benefit offering or administration, if the insurance product purchased from 
the licensee is accident and health insurance or health insurance; and 

(B) employment practices liability, if the Insurance product offered by or purchased from 
the licensee is property or casualty insurance; and 

(ii) providing limited human resource compliance training and education directly pertaining to an 
insurance product purchased from the licensee; 

(e) providing the following types of information or guidance: 

(i) providing guidance directly related to compliance with federal and state laws for an insurance 
product purchased from the licensee; 

(ii) providing a workshop or seminar addressing an insurance issue that is directly related to an 
insurance product purchased from the licensee; or 

(Iii) providing information regarding: 

(A) employee benefit issues; 

(B) directly related insurance regulatory and legislative updates; or 

(C) similar education about an insurance product sold by the licensee and how the 
insurance product interacts with tax law; 

(f) preparing or providing a form that is directly related to an insurance product purchased from, or offered 

by, the licensee; 

(g) preparing or providing documents directly related to a premium only cafeteria plan within the meaning 
of Section 125, Internal Revenue Code, or a flexible spending account, but not providing ongoing 
administration of a flexible spending account; 

(h) providing enrollment and billing assistance, including: 

(i) providing benefit statements or new hire insurance benefits packages; and 

(ii) providing technology services such as an electronic enrollment platform or application system; 

(i) communicating coverages in writing and In consultation with the insured and employees; 

(j) providing employee communication materials and notifications directly related to an insurance product 

purchased from a licensee; 

(k) providing claims management and resolution to the extent permitted under the licensee's license; 
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(/) providing underwriting or actuarial analysis or services; 

(m) negotiating with an insurer regarding the placement and pricing of an insurance product; 

(n) recommending placement and coverage options; 

Page 3 of 5 

(o) providing a health fair or providing assistance or advice on establishing or operating a wellness 
program, but not providing any payment for or direct operation of the wellness program; 

(p) providing COBRA and Utah mini-COBRA administration, consultations, and other services directly 
related to an insurance product purchased from the licensee; 

(q) assisting with a summary plan description, including providing a summary plan description 
wraparound; 

(r) providing information necessary for the preparation of documents directly related to the Employee 
Retirement Income Security Act of 1974, 22-JLELQ,_!;J_~g,_JQ_Q.1, et seq., as amended; 

(s) providing information or services directly related to the Health Insurance Portability and Accountability 
Act of 1996, Pub. L. 104-191, 110 Stat. 1936, as amended, such as services directly related to health 
care access, portability, and- renewability when offered in connection with accident and health 
insurance sold by a licensee; 

(t) sending proof of coverage to a third party with a legitimate interest in coverage; 

(u) providing information in a form approved by the commissioner and directly related to determining 
whether an insurance product sold by the licensee meets the requirements of a third party contract that 
requires or references insurance coverage; 

(v) facilitating risk management services directly related to property and casualty insurance products sold 
or offered for sale by the licensee, including: 

(i) risk management; 

(ii) claims and loss control services; 

(iii) risk assessment consulting, including analysis of: 

(A) employer's job descriptions; or 

(B) employer's safety procedures or manuals; and 

(iv) providing information and training on best practices; 

(w) otherwise providing services that are legitimately part of servicing an insurance product purchased 
from a licensee; and 

(x) providing other directly related services approved by the department. 

(5) An inducement prohibited under Subsection (1) includes a producer, consultant, or other licensee, or an 

officer or employee of a licensee: 

(a) 

(i) providing a rebate; 

(ii) paying the salary of an employee of a person who purchases an insurance product from the 

licensee; or 

(iii) If the licensee is an insurer, or a third party administrator who contracts with an insurer, paying the 
salary for an onsite staff member to perform an act prohibited under Subsection (5)(b)(xii); or 

(b) engaging in one or more of the following unless a fee is paid in accordance with Subsection (8): 

(i) performing background checks of prospective employees; 

(ii) providing legal services by a person licensed to practice law; 
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(iii) performing drug testing that Is directly related to an insurance product purchased from the 
licensee; 

(iv) preparing employer or employee handbooks, except that a licensee may: 

(A) provide information for a medical benefit section of an employee handbook; 

(B) provide information for the section of an employee handbook directly related to an 
employment practices liability insurance product purchased from the licensee; or 

(C) prepare or print an employee benefit enrollment guide; 

(v) providing job descriptions, postings, and applications for a person; 

(vi) providing payroll services; 

(vii) providing performance reviews or performance review training; 

(viii) providing union advice; 

(ix) providing accounting services; 

(x) providing data analysis information technology programs, except as provided in Subsection 
(4)(h)(ii); 

(xi) providing administration of health reimbursement accounts or health savings accounts; or 

(xii) if the licensee is an insurer, or a third party administrator who contracts with an insurer, the insurer 
issuing an insurance policy that lists in the insurance policy one or more of the following prohibited 
benefits: 

(A) performing background checks of prospective employees; 

(B) providing legal services by a person licensed to practice law; 

(C) performing drug testing that is directly related to an insurance product purchased from 
the insurer; 

(D) preparing employer or employee handbooks; 

(E) providing job descriptions postings, and applications; 

(F) providing payroll services; 

(G) providing performance reviews or performance review training; 

(H) providing union advice; 

(I) providing accounting services; 

(J) providing discrimination testing; or 

(K) providing data analysis information technology programs. 

(6) A producer, consultant, or other licensee or an officer or employee of a licensee shall itemize and bill 
separately from any other insurance product or service offered or provided under Subsection (5)(b). 

(7) 

(a) A de minlmis gift or meal not to exceed a fair market value of$ 25 for each individual receiving the gift 
or meal Is presumed to be a social courtesy not conditioned on a quote or purchase of a particular 
insurance product for purposes of Subsection (4)(a). 

(b) Notwithstanding Su.bsectlon (4)(a), a de minimis gift or meal not to exceed$ 10 may be conditioned on 
receipt of a quote of a particular Insurance product. 

(8) If as provided under Subsection (5)(b) a producer, consultant, or other licensee is paid a fee to provide an 
Item listed in Subsection (5)(b), the licensee shall comply with .!$.Y},i§'i9.@n ... ~.1lh?.~!J:§QL(?) in charging the 
fee, except that the fee paid for the item shall equal or exceed the fair market value of the item. 

(9) For purposes of this section, "fair market value" is determined on the basis of what an individual insured or 
policyholder would pay on the open market for that item. 
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History 

c. 1953, 31A-23a-402.5, enacted by ~,z.Q1J,.g./J,§?,,§f:1; ?.Q1'f,g/],:f§.~,.§ .. ?1:; ?Q1?,qtL2Zf!,§_9; 2Q1:J,g./J,.~1Q,§ 
29; L. 2014, ch. 290, § 26; L. 2014, ch. 300, § 26. 

Utah Code Annotated 
Copyright© 2017 Matthew Bender & Company, Inc. a member of the Lexis Nexis Group. All rights reserved. 

End of Docurnent 
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Statutes current with 2017 legislation effective through May 1, 2017 

Utah Code Annotated > Tlt/e 31A Insurance Code > Chapter 23a Insurance Marketing
Licenslng Producers, Consultants, and Reinsurance Intermediaries > Part 4 Marketing Practices 

31A-23a-402.5. Inducements. 

(1) 

(a) Except as provided In Subsection (2), a producer, consultant, or other llcensee under this title, or an 
officer or employee of a licensee, may not Induce a person to enter Into, continue, or terminate an 
Insurance contract by offering a benefit that Is not: 

(i) specified In the Insurance contract; or 

(ii) directly related to the Insurance contract. 

(b) An insurer may not make or knowingly allow an agreement of insurance that Is not clearly expressed in 
the Insurance contract to be Issued or renewed. 

(c) A licensee under this title may not absorb the tax under .$..Q.qfLQtL;? .. 1.t\:.:.:.?..:;J.QJ. 

(2) This section does not apply to a title insurer, an Individual title Insurance producer, or agency tltle 
Insurance producer, or an officer or employee of a title Insurer, an Individual title Insurance producer, or an 
agency title Insurance producer. 

(3) Items not prohibited by Subsection (1) Include an insurer: 

(a) reducing premiums because of expense savings; 

(b) providing to a policyholder or Insured one or more Incentives, as defined by the commissioner by rule 
made in accordance with Title 63G, Chapter 3, Utah Administrative Rulemaklng Act, to participate In a 
program or activity designed to reduce claims or claim expenses, including: 

(i) a premium discount offered to a small or large employer group based on a wellness program If: 

(A) the premium discount for the employer group does not exceed 20°/o of the group premium; and 

(B) the premium discount based on the wellness program Is offered uniformly by the Insurer to all 
employer groups in the large or small group market: 

(Ii) a premium discount offered to employees of a small or large employer group In an amount that 
does not exceed federal limits on wellness program incentives; or 

(ill) a combination of premium discounts offered to the employer group and the employees of an 
employer group, based on a wellness program, if: 

(A) the premium discounts for the employer group comply with Subsection (3)(b)(i); and 

(B) the premium discounts for. the employees of an employer group comply with Subsection 

(3)(b)(ll); or 

(c) receiving premiums under an Installment payment plan. 
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(4) Items not prohibited by Subsection (1) include a producer, consultant, or other llcensee, or an officer or 
employee of a licensee, either directly or through a third party: 

(a) engaging !n a usual kind of social courtesy if receipt of the social courtesy is not conditioned on a quote 
or the purchase of a particular Insurance product; 

(b) extending credit on a premium to the insured: 

(I) without Interest, for no more than 90 days from the effective date of the insurance contract; 

(II) for Interest that Is not less than the legal rate under Sectron 15~1-1, on the unpaid balance after the 
time period described In Subsection (4)(b)(I); and 

(Ill) except that an Installment or payroll deduction payment of premiums on an insurance contract 
Issued under an insurer's mass marketing program Is not considered an extension of credit for 
purposes of this Subsection (4)(b)i 

(c) preparing or conducting a swvey that: 

(I) is directly related to an accident and health insurance policy purchased from the licensee; or 

(II) is used by the licensee to assess the benefit needs and preferences of Insureds, employers, or 
employees directly related to an insurance product sold by the licensee; 

(d) providing llmlted human resource servlces that are directly related to an Insurance product sold by the 
licensee, including: 

(I) answering questions dlrectly related to: 

(A) an employee benefit offering or administration, if the insurance product purchased from the 
licensee Is accident and hea!th Insurance er health Insurance; and 

(B) employment practices Uablllty, if the Insurance product offered by or purchased from the 
llcensee Is property or casualty Insurance; and 

(II) providing limlted human resource compliance training and education directly pertaining to an 
insurance product purchased from the llcensee; 

{e) providing the following types of Information or guidance: 

(I) · providing guidance directly related to compliance with federal and state laws for an Insurance 
product purchased from the licensee; 

(11) providing a workshop or seminar addressing an Insurance issue that is directly related to an 
insurance product purchased from the licensee; or 

(111) providing Information regarding: 

(A) employee benefit Issues; 

(8) directly related insurance regulatory and leglslative updates: or 

(C) similar education about an insurance product sold by the llcensee and how the Insurance 
product Interacts with tax law; 

(f) preparing or providing a form that Is directly related to an Insurance product purchased from, or offered 
by, the licensee; 

(g) preparing or providing documents directly related to a premium only cafeteria plan within the meaning 
of Section 125, Internal Revenue Code, or a flexible spending account, but not providing ongoln·g 
administration of a flexible spending account; 

(h) providing enrollment and billing assistance, Including: 

(1) providing benefit statements or new hire Insurance benefits packages; and 

Louis Abramovitz 



Page 3 of 6 

Utah Code Ann.§ 31A-23a-402.5 

(11) providing technology services such as an electronic enrollment platform or application system; 

(1) communicating coverages In writing and Jn consultation with the insured and employees; 

G) providing employee communication materials and notifications dlrectly related to an Insurance product 
purchased from a licensee; 

(k) providing claims management and resolution to the extent permitted under the licensee's license; 

(I) providing undetwrltlng or actuarial analysis or services; 

(m) negotiating with an Insurer regarding the placement and pricing of an insurance product; 

(n) recommending placement and coverage options: 

(o) providing a health fa\r or providing assistance or advice on establishing or operating a wellness 
program, but not providing any payment for or direct operation of the wellness program; 

(p) providing COBRA and Utah mini-COBRA administration, consultations, and other services directly 
related to an Insurance product purchased from the licensee; 

(q) assisting with a summary plan description, Including providing a summary plan description 
wraparound; 

(r) providing Information necessary for the preparation of documents directly related to the Employee 
Retirement Income Security Act of 1974, gj~Jl!~?.,Q,)fi.fi:Jb ... ..1 .. Qf}_[, et seq., as amended; 

(s) providing information or services directly related to the Health Insurance Portablllty and Accountability 
Act of 1996, Pub, L. 104-191, 110 Stat. 1936, as amended, such as services directly related to health 
care access, portability, and renewabllity when offered in connection with accident and health 
insurance sold by a licensee; 

(t) sending proof of coverage to a third party with a legitimate Interest In coverage; 

(u) providing Information In a form approved by the com_mlssloner and dlrectly related to determining 
whether an lnsuranCe product sold by the llcensee meets the requirements of a third party contract that 
requires or references Insurance coverage; 

(v) facilltatlng risk management services dlrectly related to property and casualty insurance products sold 
or offered for sale by the licensee, including: 

(I) risk management; 

(II) claims and loss control services: 

(111) risk assessment consulting, Including analysls of: 

(A) employer's job descriptions; or 

(B) employer's safety procedures or manuals; and 

(Iv) providing information and training on best practices; 

(w) otherwise providing services that are legltlmately part of servicing an Insurance product purchased 

from a licensee; and 

(x) providing other directly related services approved by the department. 

(5) An Inducement prohibited under Subsection (1) Includes a producer, consultant, or other licensee, or an 
officer or employee of a licensee: 

(a) 

(I) providing a rebate; 

(11) paylng the salary of an employee of a person who purchases an Insurance product from the 

llcensee; or 
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(111) If the licensee Is an Insurer, or a third party administrator who contracts with an insurer, paying the 
salary for an onslte staff member to perform an act prohibited under Subsection (5)(b)(xl1); or 

(b) except as provided In Subsection (10), engaging In one or more of the followlng, unless a fee Is paid ln 
accordance with Subsection (8): 

(I) performing background checks of prospective employees; 

(II) providing legal services by a person licensed to practice law; 

(iii) performing drug testing that is dlrectly related to an Insurance product purchased from the 
licensee: 

(iv) preparing employer or employee handbooks, except that a licensee may: 

(A) provide Information for a medical benefit section of an employee handbook; 

(B) provide Information for the section of an employee handbook directly related to an employment 
practices llabi!ity Insurance product purchased from the licensee; or 

(C) prepare or print an employee benefit enrollment guide; 

(v) providing job descriptions, postings, and applications for a person; 

(vi) providing payroll services: 

(vii) providing performance reviews or performance review training; 

(viii) providing union advice; 

(Ix) providing accounting services; 

(x) providing data analysis Information technology programs, except as provided In Subsection 
(4)(h)(li); 

(xi) providing administration of health reimbursement accounts or health savings accounts; or 

(xU) If the licensee ls an Insurer, or a third party administrator who contracts with an insurer, the insurer 
Issuing an Insurance policy that lists in the insurance policy one or more of the following prohibited 
benefits: 

(A) performing background checks of prospective employees; 

(B) provldlng legal services by a person licensed to practice law: 

(C) performing drug testing that Is directly related to an insurance product purchased from the 
Insurer; 

(D) preparing employer or employee handbooks; 

(E) providing job descriptions postings, and applications; 

(F) providing payroll services; 

(G) providing performance reviews or performance review training; 

(H) providing union advice; 

(1) providing accounting services; 

(J) providing discrimination testing; or 

(K) providing data analysis Information technology programs, 

(6) A producer, consultant, or other llcensee or an officer or employee of a licensee shall Itemize and bill 
separately from any other insurance product or service offered or provided under Subsection (5)(b). 

(7) 
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(a) A de minlmis gift or meal not to exceed a fair market value of $100 for each Individual receiving the gift 
or meal Is presumed to be a social courtesy not conditioned on a quote or purchase of a partlcular 
Insurance product for purposes of Subsection (4](a). 

{b) Notwithstanding Subsection (4)(a), a de mlnlmls gift or meal not to exceed $10 may be conditioned on 
receipt of a quote of a particular Insurance product. 

(8) If as provided under Subsection (5)(b) a producer, consultant, or other ltcensee ls paid a fee to provide an 
Item listed In Subsection (5)(b), the licensee shall comply with ~M.PSeQU.9..!l";J-1..d::..4..J.fl-50jj2} In charging the 
fee, except that the fee paid for the Item shall equal or exceed the fair market va!ue of the item. 

(9) For purposes of this section, "fair market value" means what a knowledgeable, willing, and unpressured 
buyer would pay for a product or service to a knowledgeable, willing, and unpressured seller In the open 
market without any connection to other goods, services, including insurance services, or contracts, 
including insurance contracts, sold by the producer, consultant, or other licensee, or an officer or employee 
of the licensee. 

(1 O) Notwithstanding any other provision of this section, a producer, consultant, or other licensee, or an officer 
or employee of a licensee, may offer, make available, or provide goods or services, whether or not the 
goods or services are dlrectly related to an Insurance contract, for free or for less than fair market value if: 

(11) 

(a) the goods or services are available on the same terms to the general public; 

(b) receipt of the goods or services ls not contingent upon the Immediate or future purchase, continuation, 
or termination of an insurance product or receipt of a quote for an Insurance product; and 

(c) the producer, consultant, or other licensee, or an officer or an employee of a licensee, does not 
retroactively charge for the goods or services based on an event subsequent to receipt of the goods or 
services. 

(a) A producer, consultant, or other licensee, or an officer or employee of a licensee, that provides or 
offers goods or services that are not described ln Subsection (3) or (4) for free or less than fair market 
value shall conspicuously disclose to the recipient before the purchase of insurance, receipt of a quote 
for Insurance, or designation of an agent of record, that receipt of the goods or services is not 
contingent on the purchase, continuation, or termination of an Insurance product or receiving a quote 
for an Insurance product. 

(b) A producer, consultant, or other licensee, or an officer or employee of the licensee, may comply with 

this Subsection (11) by an oral or written disclosure. 

C. 1953, 31A-23a-402.5, enacted by L. 2011, ch. 62, § _(i; 2012, ch. 253, § £4; 2012, ch. 279, § Q; 2013, ch. 319, 
§ _<Q; L. 2014, ch. 290, § 26; L. 2014, ch. 300, § 26; L. 2015, ch. 145, § 1; L. 2015, ch. 244, § 33. 

Annotations 

Notes 

Federal Law. 

The Internal Revenue Code, cited in Subsection (4)(g), Is Title 26 of the U.S. Code, 

The Health Insurance Portability and Accountability Act, cited In Subsection (4)(s), Is :12 USQ§.§..:IOO!Jil et seq. 
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Effective Oates. -

This section takes effect on March 18, 2011. 

Amendment Notes. 

The :IJ21Z.@P.lQ1)!;/JllQ/Jl.PY .. fh .. 2fb1effectlve May 8, 2012, added "offered by or" In (4)(d)(l)(B) and added "premium 
only cafeteria plan within the meaning of Section 125, Internal Revenue Code, or a" In (4)(g). 

The 2J2.1.?o.JlLrtencirn~1ot.J1y3;fL.l?fJ~effectlve May 8, 2012, substituted "Including" for "or" In the Introductory language 
of (3)(b) and added (3)(b)(I) through (3)(b)(lll). 

The 2013 amendment, effective May 14, 2013, added "producer, consultant, or other" ln the introductory language 
of (1)(a), (4), and (5) and in (8); In (2), substltuted "an Individual title insurance producer, or agency title Insurance" 
for "a title" and "an indivldual title insurance producer, or an agency title Insurance" for "or title"; added "a quote or'' 
In (4)(a); substituted "property and casualty" for "the" in the Introductory language of (4)(v); added "Including 
analysis of' In the Introductory language of (4)(v)(iii); added (4)(v)(lil)(A), (4)(v)(lll)(B), (4)(v)(lv), (6), and (7)(b); 
deleted "that purchases an employment practices liability Insurance product from the licensee" at the end of 
(5)(b)(v); redeslgnated former (6) and (7) as (7)(a) and (B); substituted "a quote or" for "the" In. (7)(a); updated an 
Internal reference !n the Introductory language of (5)(b); and made r81ated and stylistic changes. 

The 2014 amendment by ch. 290,effectlve May 13, 2014, added "Including providing a summary plan description 
wraparound" In (4)(q); rewrote (5)(a)(1), which formerly read; "providing a premium or commission rebate"; and 
deleted "If the de mlnlmls gift or meal Is provided by the insurer and not by a producer or consultant" at the end of 
(7)(b). . 

The 2014 amendment by ch. 300,effective May 13, 2014, added "including providing a summary plan description 
wraparound" in (4)(q); deleted "premium or comm!sslon" before "ml1!11£" In (5)(a)(!); added "a fair market value of' In 
(7)(a); deleted "!f the de mlnlmls gift or meal ls provided by the \nsurer and not by a producer or consultant" at the 
end of (7)(b); and added (9). 

The 2015 amendment by ch. 145,effective May 30, 2015, added "except as provided in Subsection (10)" in the 
Introductory language of (5)(b) and added (10) and (11 ). 

The 2015 amendment by ch. 244,effective May 12, 2015, substituted "$100" for "$25" In (7)(a) and rewrote (9), 
which formerly read: "For purposes of this section, 'fair market value' is determined on the basis of what an 
individual insured or policyholder would pay on the open market for that Item." 

This section has been reconciled by the Office of Legislative Research and General Counsel. 

Utah Code Annotated 
Copyright© 2017 Matthew Bender & Company, Inc. a member of the Lexls~exls Group. All rights reserved. 
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INSURANCE AGENT COMMISSION DEREGULA,TION: 

ANTIREBATE LAWS AND AN ALTERNATIVE TO J~EPEAL 

by 

Mark Frankel 

INTRODUCTION 

Every state has an "anti rebate" law that prohibits salespersons from offer
ing portions of their commissions to persuade customers to purchase insur
ance. Recently, antlrebate laws have been challenged in the state of Wis
consin by the insurance commissioner, in the states of Florida, Virginia, and 
California by insurance salespersons, and in the United States C<Jngress by 
Representative John LaFalce. It is timely, therefore, to examine ·the history 
of antirebate laws, the legal significance of antirebate laws, and 1an alterna
tive to repeal. 

Antirebate laws were originally enacted as an antitrust measure, to protect 
smaller insurance companies from Insolvency and to protect c;onsumers 
from exorbitant rates. States have since enacted more pertinent Jaws such 
as "legal reserve" regulations to guard against financial instability and rate
setting regulations to control premiums. Nonetheless, antlrebate laws play 
an important, albeit subtle, role for the enforcement of "replacement" laws 
which discourage the substituting of new policies for existing policies. In 
the context of federal deregulation of retail pricing and fixed stockbroker 
commissions, however, most reformers regard antirebate laws as mere price
fixing mechanisms. While it is appealing to support the repeal of laws that 
prohibit negotiation between buyer and seller, and potentially lower prices, 
a more complete analysis of antirebate Jaws reveals their importance for 
maintaining a stable insurance marketplace. 

Consumers, advocates, and lawmakers who are truly concerned about the 
high cost of insurance should examine savings bank life Insurance which 
features no commissions at all and has proven to be a trustworthy and effi
cient means of marketing insurance in three states. 

HISTORICAL BACKGROUND 

The decline of agrarian based communities and the rise of urban Indus
trial society saw people's dependency on their families decline and depen
dency on the wage system rise. Upon the death of breadwinners there was 
no longer a farm based support group from which widows and orphans 
could draw. Fundamentalist notions of gambling soon gave way to concern 
for protection of widows and orphans and insurance came to be1 regarded 
as an "altruistic type of exchange."' Between 1865 and 1905, the combined 
assets of the Insurance industry swelled from 150 million to 5 billion dol-
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lars.2 Expansion of Individual companies was bought at any cost, and the 
result was high pressure sales, deceptive policies, and very high commis
sions to attract agents. 

"Deferred dividend" policies were Introduced and were In great demand 
as they promised larger interest rates on premiums than any other invest
ments of the time. Excessive commlsslonp gave agents a margin of funds 
they could rebate to reluctant customers to convince them to purchase In
surance from the agent's company. A limited parallel in 1983 might be those 
banks that offer ten dollars to customers to open an Individual Retirement 
Account. The difference Is that Insurance rebates often amounted to fifty 
percent or more of the first year premium for some buyers while other buy
ers received nothing. The companies structured policies so that many 
unfortunate policyholders lost their life savings to such "Insurance" plans 
simply for having missed one premium payment. Similarly, many companies 
offered "industrial" or burial Insurance to the working poor which paid 
almost no dividends and also was susceptible to forfeiture If a premium 
payment was missed.3 

NEW YORK: THE DEVELOPMENT OF 
MODERN INSURANCE REGULATION 

In 1889 New York State enacted the first antirebate statute, and twenty
one states followed by 1895. In addition, thirty companies made an agree
ment to stop rebates.• The law and the agreement were largely Ineffective 
and high commissions and rebates perslsted.5 Rebates were necessary in 
the environment of cutthroat competition and such legal devices as "advi
sory board contracts" were one of the means created to evade the law.6 

Public outrage against the Insurance industry grew as it had against the 
railroads and oil companies during the same period. Insurance premiums 
were a large expense in .the depression of the 1890s, and muckrakers 
Indulged the public skepticism by exposing decreasing dividends, shady 
investments, shady political activity, high living, and nepotism by the cap
tains of the Insurance lndustry.7· 6 

The New York State Legislature held the Armstrong investigation in 1906 
which some historians now describe as "the quintessence of public outrage 
during the progressive era."9 Rebating was prominent among the problems 
addressed because of its relationship to other concE;lrns such as expenses 
for new business, keeping agents in line, and destructive competition 
among companies. Basically, the committee feared for the financial stability 
of smaller companies because the monopolistic efforts of the larger compa
nies had forced the cost of attracting new business to precarious heights. 
Antirebate laws were already on the books but they were ineffective, so the 
following reforms were recommended: (1) limits on amounts of insurance 
individual companies could sell, (2) fixed commissions based on a percen
tage of premiums, (3) elimination of bonuses for agents, (4) limits on renew
al commissions, and (5) elimination of company loans to agents. The .com
mittee concluded: 

The Illegal and wasteful practice of rebating 
has Its source in undue competition and has 
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thrlven upon the excessive commissions and 
advances allowed to agents. The /Imitation upon 
the amount of new business and the curtailment 
of the amounts available for expenses in obtain
ing business, together with the prohibition of 
discrimination In the amount of compensation 
paid for different plans of insurance, and of spe
cial rewards based upon the aggregates of insur
ance written will, it is believed, prove an effective 
remedy for this evil. 10 

257 

The investigation produced a "public catharsis"1 1 which resulted in crimi
nal convictions and the restructuring of the existing Insurance law. New 
York led the country In reform by asserting the state's power to regulate the 
national activities of any company that sold insurance in New York. To this 
day, New York plays a prominent part In the sale of insurance across the 
country because most insurance Is sold by companies who se·ll in New 
York. 12 

MASSACHUSETTS: THE ORIGIN OF SAVINGS 
BANK LIFE INSURANCE 

The Armstrong committee did not address the unique problems: of indus
trial insurance, but in Massachusetts, Louis Brandeis, as counsel fe>r the New 
England Polley Holder's Protection Committee, "became the people's advo
cate in life Insurance matters."13 The Armstrong investigation had focused 
primarily on the problems created by deceptive investments which were being 
paraded as life Insurance. For the "wage earner," insurance meant coverage 
for last expenses, and there were over fifteen million industrial policyholders 
in 1906. While rebating was not a part of industrial insurance marketing, 
Brandeis determined that there was "extraordinary wastefulness necessarily 
attendant upon the present system of supplying life lnsuranc:e for the 
common man."1• 

The waste in Industrial insurance was caused by 
(1) The Initial expense on issue of policies taken in connection with the 

large percentage of policies lapsed. 
(2) The expense of house-to-house collection of weekly premiums. 15 

Insurance companies maintained that the discontinuance of premium pay
ments that caused high lapse rates was evidence of "thriftlessness." Bran
deis responded that 

... surely the thrifty who persevere should not be 
compelled to submit to a system which requires 
such great and largely useless sacrifices In the 
supposed Interest of a small minority. 

The thrifty working man, like people of larger 
means, should have the opportunity of obtaining 
fife insurance at more nearly its necessarily [sic] 
cost. 16 



Journal of Insurance Regulation 

The Brandeis remedy, savings bank life insurance (SBLI), was authorized 
In Massachusetts in 1907, in New York In 1938, and In Connecticut in 1942. 
As the name implies, SBLI is sold only In savings banks. Generally the pro
visions in an SBLI policy are comparable to those of policies issued by 
commercial life insurance companies, but there are several important dif
ferences. No commissions are charged, a first year dividend is paid, and 
cash value is available in the first year. 

Because SBLI was enacted as an alternative to burial insurance and 
because Insurance companies have successfully asserted their financial 
Interest In limiting the scope of SBLI, restrictions exist on the amount of 
SBLI consumers can obtain. In Connecticut, the maximum is $5,000; in New 
York, the maximum is $30,000; and in Massachusetts, the maximum is 
$43,000. (In Massachusetts, the maximum that can be obtained from any 
one bank Is $5,000.) Given these low limits, it is no mystery why SBLI sales 
account for only 2.1 percent of the life market in Connecticut, 2.6 percent in 
New York, and 7.3 percent in Massachusetts.17 

It will become apparent throughout this article that the problems cur
rently associated with antlrebate laws are the same problems that Brandeis 
associated with industrial insurance marketing. It will also become clear 
that SBLI is still the most appropriate solution. · 

LEGAL ANALYSIS 

Judicial interpretation of antirebate laws by appellate courts Is scarce, 
perhaps indicating general compliance by agents. Kimball and Jackson 
maintained in 1960 that some rebating occurs, but It is too discreet to be 
detected. 18 An informal inquiry by the author of some fifty career life insur
ance agents and staff managers revealed virtually no knowledge of any 
rebating activity. 

The Supreme Court had an opportunity to rule generally on commissions 
paid to insurance agents, however, and rebating loomed in the opinion. The 
court held in an opinion written by Justice Brandeis that a New Jersey stat
ute limiting insurance agents' commissions on a fire policy to a reasonable 
amount not exceeding that paid other local agents was not void as a denial 
of due process. Since agents' commissions are a percentage of premiums 
and since the state may regulate rates, there is a presumption of constitu
tionality. '9 The decision focused on some of the concerns addressed by the 
Armstrong investigation-namely, high rates, solvency of insurers, and rate 
discrimination: 

Excessive commissions may result in an un
reasonably high rate level or an impairment of 
the financial stability of the Insurer . ... Moreover, 
lack of a uniform scale of commissions allowed 
local agents for the same service may encourage 
unfair discrimination among po/fcyholders by 
facilitating the forbidden practice of rebating.2° 

Concern for high rates and rate discrimination persists as testimony 
before a House Subcommittee in 1981 revealed. Company Insolvency Is no 
longer a significant problem due to the states' enactment of "legal reserve" 
balance requirements and rate-setting safeguards. 



Insurance Agent Commission Deregulation 259 

FINANCIAL STABILITY 

Several early cases have recognized the importance of antireb1:lte laws for 
promoting financial stability and competition among companies. 21 Solvency 
of Insurance companies has been promoted legislatively by both legal 
reserve regulations and rate-setting regulations. Commissions have been 
broadly set, as sanctioned by O'Gorman, as part of the adjustment of pre
mlums.22 Most states have set specific commission rates rangin!;J from 5 to 
25 percent of premiums for property and casualty insurance. New York Is 
the only state to enact explicit maximum commissions for life Insurance (55 
percent of first year premiums), but there is an extraterritorial impact as 
New York imposes its insurance law upon the national activities of compa
nies that sell in New York. The remainder of the Insurance companies pay 
commissions of up to 120 percent of the first year premium.23 By setting 
limits on commissions, rate-setting regulations diminish the rise of expenses 
to attract new business that plagued the Insurance industry in earlier years. 

RATE DISCRIMINATION 

Discrimination in insurance law means the unequal treatment of people 
who are in the same insurance class and have the same life exp•sctancy. In 
principle, the notion that each should pay according to the risk: he or she 
contributes to the common pool, when applied to the expenses of obtaining 
new business, Implies that each should pay the expenses incurred by the 
agent and company In selling him a policy. Therefore, if commissions are 
based on a standard structure and rebates are based on legitimate market 
forces, there should be no discrimination. The Supreme Court of Maine 
recognized this in 1891 and held that rebating is not discriminatory pro
vided the base cost of the Insurance is not discriminatory.24 More recently, 
the Supreme Court of Washington has held that rebating is not discrimina
tory when the reduction in premium on a casualty policy Is ba:sed on the 
lower expense of mass marketing. 25 

Most rebating cases were decided before rate-setting regulations, how
ever, and this may explain why case law has taken a more expansive view of 
discrimination. Implicitly, courts have Incorporated the Armstrong commit
tee finding that rebating caused escalation of commissions and, ultimately, 
escalation of Insurance premiums. Case law has upheld the prohibition of 
rebating on the grounds that rebating promotes insurance rates that would 
be too high for too many in order to benefit too few. More specifically, 
courts have upheld antirebate statutes for the following reasons: 

1. Stabilization and standardization of rates. 2• 

2. Elimination of preferential treatment as to the cost of a pollcy.27 

3. Classification and treatment of risks in the same way.2• 
4. Insuring that inducements to purchase be found in the policy.2° 
5. Prevention of certain associations from conspiring to get lower rates. 30 

Most Insurance salespersons still maintain a very expansive viiew of dis-
crimination. The Subcommittee on General Oversight of the Committee on 
Small Business of the House of Representatives held a hearing on Sep
tember 21, 1981 to examine the merits of enacting a federal l;aw to end 
antirebate laws in the states. An agent for Mutual Benefit Life iitated that 
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rebating Is discriminatory simply because some policyholders would pay 
more for their insurance than others: 

The llfe Insurance industry has stood for fairness 
and Its keynote has been the same rate to each 
person of the same qua/If/cations. Mr. Ronald 
Reagan at 70 would pay exactly the same rate as 
Mr. Pauper at 70 under the same medical condi
tions and the same size po/Icy. Rebating destroys 
that great moral backbone In life lnsurance.31 

Rebating would cause some insureds to pay more for the same coverage 
than others in the same actuarial class, but given state commission regula
tion; theoretically, no policyholder would pay more than he would without 
the existence of rebates. Susan Mitchell, Insurance Commissioner of Wis
consin, asserts that Insurance law permits discrimination based on the 
expense of attracting new business and that It Is not unfair to allow the 
sophisticated buyer to earn a price reduction: 

In any marketplace, the sophisticated buyer has 
an advantage over the uninformed buyer. Under 
insurance law, price discrimination Is prohibited 
when it is not based on the nature and degree of 
risks .9.! expenses (emphasis added).32 

Indeed, price discrimination has legislatively been determined by legislators 
to be equitable when based on the lower marketing costs of SBLI, group 
insurance, and mass marketing. 

Julius Vogel, senior vice-president and chief actuary of Prudential Insur
ance Company, when speaking against repeal of anti rebate laws, contended 
that the cost of insurance would be driven up for smaller purchasers of 
insurance to subsidize rebates for larger purchasers who have the eco
nomic leverage to demand and receive a rebate. 33 Vogel predicted that 
commission rates would be passed along to consumers In the form of 
increased premiums and decreased qividends.34 

Mr. Vogel's employer, Prudential, is regulated by the State of New York 
and therefore could not raise its commissions without a modification of 
New York law. Those companies not doing business In New York are regu
lated by various other state laws, many of which would need revision to 
protect against abuse. Any federal rebate law passed without consideration 
of existing state laws would certainly lead to confusion in state legislatures. 
These governmental bodies would be confronted for the first time in fifty 
years with the need for changes in archaic and dormant insurance laws. 

REPLACEMENT 

The most persistent abuse in life insurance sales Is replacement of exist
ing policies with new policies. Since commissions are based solely on first 
year premiums, many salespeople spend much of their careers persuading 
policyholders to forfeit their old policies and purchase new insurance. 

Replacement is frowned upon because insureds lose the lower premium 
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associated with a purchase at a younger age and because cancellation of an 
insurance policy means surrender of cash values, dividends, and loan privi
leges which do not accrue until a policy has been owned for a number of 
years. New York State requires agents to complete disclosure statements 
for insureds and the state insurance department whenever a policy is 
replaced; nonetheless, agents are accomplished at jumping ttirough the 
hoops the law erects, and replacement Is common. 

The repeal of antirebate laws could encourage a wave of replac:ement that 
could undermine the savings element of whole life insurance.35 By way of 
illustration, consider an agent who sells a policy issued by a company doing 
business In New York who earns a commission of about $275. At the end of 
the first or second year of policy ownership, most insureds are reluctant to 
replace life policies because new coverage usually costs a little more due to 
advanced age and because purchase of a new policy delays rece·ipt of cash 
values, dividends, and loan values. Reluctance on the part of agents derives 
from fear of completing disclosure forms, thereby subjecting the transac
tion to the scrutiny of the state insurance department. If agents could offer 
insureds a new policy at a slightly higher premium, but with a rebate of half 
the agents' commission (for example, $137), it would be in the bc~st interest 
of the policyholders to replace insurance yearly. Assuming good health, the 
increased cost, loss of cash values, and loss of dividends would be less than 
a 25 percent price reduction (i.e., a 25 percent reduction based on a rebate 
of approximately one half of the agent's 55 percent first year commission). 

Given such a scenario, agents would have a reliable yearly clientele, but 
premiums would rise to keep up with the expense of commission:s, and divi
dends would probably decline. Ultimately It would be impractical for com
panies to issue policies that are expected to be In force for morie than one 
year or that have a savings element. The ramifications of repeal of antire
bate laws for rate discrimination, replacement, and company solvency are 
not beyond the scope and control of state insurance law, but it would be 
irresponsible for the federal government to embark on a wholesale repeal 
without regard for complementary state regulation. 

PRICE FIXING 

Congressman LaFalce, in introducing his legislation to dereglJliate insur
ance agent commissions, characterized antirebate laws as "anti-compe
titive," and "one of the most costly and enduring price fixing schemes ever 
perpetrated upon the American public."36 It was seldom mentioned during 
LaFalce's committee hearings that repeal would bring a return to the 
cutthroat conditions that existed prior to the passage of antirebati9 laws, nor 
was there any concern that monopolization would recur. Apparently con
cern has shifted from "trust busting" to consumer protection ·from fixed 
prh;:es. (It Is ironic that laws originally enacted to prevent monopolization 
are now being labeled anticompetitive). 

In recent years, fair trade laws have been repealed, fixed stockbroker 
commissions have been deregulated, and professionals have been allowed 
to advertise. Mr. Nader summed up the philosophy of deregulation as 
follows: 
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Regulation by governments should not be per
mitted where there Is a good likelihood that 
competition could replace the rate regulation . ... 
It is most definitely the case in insurance ser
vices. 37 

It Is argued, based on projections of savings to consumers, that the compe
tition resulting from deregulation (of life insurance commissions) will be so 
Insignificant as to mitigate against restructuring sixty-year-old Insurance 
laws. However, deregulation of securities dealers' commissions has not 
overwhelmed the industry, and most applaud the results. Discount broker
age firms have offered reductions In commission rates of up to 80 percent 
but have managed to capture only 10 percent of the market In seven years.3e 

The opportunities that would arise in insurance are already being realized 
by agents who circumvent antlrebate laws. Gordon Bowers of Discount In
surance Service of Richmond, Virginia testified that 

While it is certain that many people still need an 
agent to sell them on the idea of owning life insur
ance, It Is equally as certain that there is a very 
large and rapidly growing segment of our popu
lation that recognizes life insurance as the eco
nomic necessity it is. These people need little or 
no encouragement to buy the protection they 
need. Nevertheless, they must buy that protec
tion through the same costly distribution system 
that was designed to sell Insurance to people 
who would not have bought It otherwise. There is 
absolutely no conscionable reason for this to 
continue any Jonger.3° 

There is no law anywhere to prevent companies from lowering commissions 
to agents to meet consumer demands for discount insurance, and such 
moves by companies could have an effect similar to repeal of antirebate 
laws.•0 Bowers asserts, however, that the law should 

... put the control of negotiations in the hands of 
the person on the firing line rather than in the 
manufacturer's hands, which is where it rests 
today. •1 

Few agents share Bower's enthusiasm because it is feared that negotiat
ing commissions would become a costly part of the sales process. The 
author believes that very few buyers would enter into such negotiation 
given (1) buyers' reluctance to do comparison shopping for life Insurance 
(and to a lesser degree for property and casualty Insurance) and (2) the 
superior negotiating skill of Insurance salespeople. Salespeople have an 
arsenal of products and persuasions they can offer/use to meet the reluc
tance of buyers when that reluctance is merely based on a small difference 
in price. As one salesman testified: 

Life insurance is not sold on price . ... A man 
does not turn down an offer of a policy because 
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the rate Is $28.74 but only when the love for him
self Is greater than the love he professes tor oth
ers, and he wants to use the money tor himself 
rather than those he professes to love and care 
about.•2 
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Just as rebates were not part of industrial insurance sales, they are not 
likely to be offered for life insurance today. Quite simply, price Is not a great 
barrier to sales compared to the prejudice against insurance. 

To allow companies to compete while restricting the range of agents' 
negotiations by antirebate laws is analogous to allowing competition at the 
wholesale but not the retall level. Such agreements in the sale of consumer 
goods were banned in 1975 by the Consumer Goods Pricing .Act which 
repealed the "fair trade" laws. Formisano, in evaluating the experience of 
retailers since the repeal of fair trade laws found that discount merchants 
have emerged with little emphasis on service, while small retailers; have sur
vived by emphasizing personalized service.43 Similarly, Burstein character
izes fixed commissions as "bundling" and advocates an alternative approach 
which would allow buyers to seek out and purchase only the package of 
specific services they need. He believes the Insurance business should 
redefine product service and saies to eliminate what ,he sees as economic 
inefficiency and impingement of the right of free trade.•• Another alternative 
to fixed commissions examined by Formisano is "net pricing" which allows 
agents to determine their own compensation based upon. costs, the market
place, and regulatory law. 

This article does not dispute that antirebate laws operate as an artificial 
support for the existing marketing structure. Repeal of antirebate laws, 
however, will not lower the cost of Insurance to the mass of buyers as effec
tively as explicit limits on commissions do. Lower commissions and repeal 
of antirebate laws are not mutually exclusive, and one expects that in time 
reform will occur in the states along these lines. Certainly, tile federal 
government has the authority to preempt the whole area of insurance regu
lation, but the abuses of present antirebate laws neither call for p1·eemption 
nor the inevitable creation of a new federal bureaucracy to enforce such 
preemption. While the purpose of uniformity might be served by federal 
regulation, uniformity should hardly be a goal of a free market economy. 

CONCLUSIONS 

1. Repeal of antirebate laws could promote a large increase in replace
ment of policies and thus produce higher insurance rates and a restriction 
on the variety of life Insurance products sold. 

2. Most policyholders are unlikely to benefit from repeal of antirebate 
laws because most insurance buyers are neither knowledgeable about in
surance nor prepared to assume a strong bargaining position relative to · 
insurance agents. 
. 3. An alternative should exist to allow buyers who actively seek out Insur
ance to purchase policies without participating in the present marketing 
system with its attendant artificial price supports. 

4. SBLI is an alternative to repeal: 
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The sacrifice Incident to the present industrial 
Insurance system can be avoided only by provld· 
Ing an institution for Insurance which will recog
nize that its function is not to induce working 
people to take Insurance regardless of whether 
they really want it or can afford to carry it, but 
rather supply insurance upon proper terms to 
those who do want It and can carry it-an institu
tion which will recognize that the best method of 
increasing the demand for life Insurance is not 
eloquent persuasion, but, as in the case of other 
necessaries of life, is to furnish a good article at 
a low price.•• 

It is as true today as it was in 1906 that savings bank life insurance is one 
of the least expensive and most accessible means for marketing low cost 
Insurance. Where rebating would allow a discount from commissions, SBLI 
eliminates commissions. Where rebating would provide an insurance con
tract to buyers that does not accumulate any value for at least one year, 
SBLI policies accumulate cash value and dividends In the first year. 
Moreover, rebating could give rise to rate discrimination, widespread 
replacement, and a diminished array of insurance policies for all buyers. 
SBLI can complement state insurance laws without disrupting their regula
tory schemes. 

By reaffirming and bolstering the Brandeis way, insurance can approach 
the ideal of a group of people joining together by contributing to a common 
fund so that money will be made available upon misfortune to any one of 
them. 
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The purpose of this Circular Letter is to provide guidance and clarification to licensed insurance agents and brokers 
(collectively, "insurance producers") as to what kinds of services (often referred to as "value-added" services) may be 
provided to insureds or potential insureds without running afoul of the rebating and inducement provisions set forth in the 
New York Insurance Law. In response to numerous Inquiries regarding these services, the Insurance Department's Office of 
General Counsel ("OGC") has in recent years issued a number of opinions on the subject. The Department recognizes that 
the nature of services that an insurance producer may provide in connection with sale or service of insurance continue to 
evolve, but even in changing conditions, certain underlying principles can guide licensees in their conduct. 

There are a number of sections of the Insurance Law that pertain to rebating and inducements, and each has specific 
applicability to different kinds of insurance or, in the case of Insurance Law§ 2502, a specific kind of relationship. Although 
the language and scope of Insurance Law §§ 2324, 4224, 6409, 6504, and 6904 differ in some respects, collectively those 
provisions prohibit an authorized insurer, licensed insurance producer, or any person acting on behalf of any such insurer or 
Insurance producer from directly or indirectly paying or offering to pay an Insured any rebate from the insurance premium 
specified in the insurance policy or contract, or giving or offering to give any valuable consideration or inducement, not 

specified in the insurance policy or contract. 1 Insurance Law § 2502 imposes similar prohibitions against inducements on 
banks and other specified financial entities, including persons engaged in the business of financing the purchase of real or 
personal property. 

As a general matter, an Insurer or insurance producer may not provide or offer to provide an insured or potential insured 
with any special benefit or discount, including any rebate from the premium, or any service or other incentive in conjunction 

with the sale of insurance, that is not specified in the policy or contract, or vice versa. 2 For example, an insurer or 
insurance producer may not provide "free" insurance or offer to pay part of the insurance premium for an insured or 
potential insured as an incentive to purchase goods, services or even other insurance. The purpose of New York's rebating 
and inducement provisions is to require an insurer or licensed insurance producer to provide insurance in a 
nondiscriminatory manner to like insureds or potential insureds, and to prohibit such an insurer or insurance producer from 
providing an insured or potential insured with any special benefit not afforded to other insureds or potential insureds. See. 
e.g.,, McGee y Felter, 75 Misc. 349 (Co. Ct. Kings Co. 1912) ("The vice is not in the giving of a rebate, inducement, or 
consideration, but the giving of any rebate, inducement, or consideration not specified in the policy."). Indeed, the legislative 
history of insurance Law §§ 2324 and 4224 shows that the two statutes are intended to reach discrimination, through 
rebating of any special favor or advantage, between insureds who are equal risks, without specifying the favor or advantage 
in the policy or contract. 

Of course, under the Insurance Law, an insurance broker, but not an insurance agent, may charge an insured a service 
fee for providing insurance-related services, provided that the broker obtains a written service fee agreement in accordance 
with Insurance Law § 2119(c). Further, both an insurance broker and an insurance agent may, in accordance with 
Insurance Law § 2119(a) and (b), charge a fee for insurance consulting services pursuant to a written consulting 
agreement. However, the fees charged should be reasonable, and like insureds (or potential insureds) should be charged 



the same amounts for the same services. Sllll Circular Letter No. 9 (2006) (discussing service fee agreements). 

Apart from an arrangement pursuant to Insurance Law§ 2119, an insurer or insurance producer may provide a service not 
specified in the insurance policy or contract to an insured or potential insured without violating the anti-rebating and 
inducement provisions of the Insurance Law if: 

1. the service directly relates to the sale or servicing of the policy or provides general 

information about insurance or risk reduction 3; and 

2. the insurer or insurance producer provides the service in a fair and nondiscriminatory manner 
to like insureds or potential insureds. 

The following services generally· will fall within the scope of services that an insurance producer may lawfully provide in 
connection with insurance sold by the producer if provided incidental to the insurance and in a fair and nondiscriminatory 
manner: 

• Risk assessments, including identifying sources of risk and developing strategies for 
eliminating or limiting those risks; 

• Insurance consulting services4 or other insurance~related advice; 

• Insurance-related regulatory and legislative updates; 

• Certain claims assistance services (including the preparation of claims forms), but excluding 

claims adjustment, unless the exceptions set forth in Insurance Law§ 2101(g) are satisfled; 5 

• Tax preparation on behalf of an employer of Schedule A of the Internal Revenue Service Form 
5500 Annual Return/Report of Employee Benefit Plan, which requests information regarding 
Insurance contract coverage, fees, and commissions, investment and annuity contracts, and 
welfare benefit contracts; 

• Information to group policy or contract holders and members under group insurance policies 
currently in place, as well as forms needed for plan administration, enrollment in a plan, insurer 
website links, and answers to frequently asked questions related to the insurance (including, for 
example, access through a website, created by the insurance producer, to an employee benefit 
portal that contains such information); 

• Certain services performed pursuant to the federal Consolidated Omnibus Budget 
Reconciliation Act ("COBRA"), such as billing former employees, collecting the insurance 
premiums, and forwarding the aggregate premiums to the employer policy or contract holder or 
to the insurer, when offered in connection with the provision of acCident and health insurance; 
and 

• Certain services provided in accordance with the federal Health Insurance Portability and 
Accountability Act, such as those pertaining to health care access, portability, and renewability, 
when offered in connection with the provision of accident and health insurance. 

However, because they are too attenuated to the provision of insurance, or would otherwise violate the law because the 
services are not specified In the policy, the following services, if provided by an insurance producer to an insured or 
prospective insured for "free" or at a reduced fee, or otherwise offered in conjunction with insurance services, could, in the 
Department's estimation, run afoul of the rebating and inducement provisions set forth in the Insurance Law. Thus, careful 
consideration should be given to: 

• Flexible spending administration services; 

• Legal services; 

• Payroll services, such as providing employers with check creation and distribution services for 
their employees; 

• Referrals to third-party service providers through which an insured or prospective insured may 
receive a discounted rate while the producer is the producer of record; 

• Advice regarding compliance with federal and state laws concerning human resource issues 
not relating to the insurance provided; 

• Management of employee benefit programs, such as retirement programs and time-off/leave of 
absence programs, other than the insurance sold by the producer; 

• Preparation of employee benefit statements listing all of the benefits provided to employees by 
the employer that are unrelated to the insurance purchased; 



• Development of employee handbooks and training, which are unrelated to the insurance 
purchased; and 

• Services related to employee compensation, discipline, job descriptions, leaves of absence, 
organizational development, business policies and practices, safety, staffing, and recruiting that 
are unrelated to the insurance purchased. 

Special mention of so-called "wellness programs," too, is warranted. Generally speaking, a wellness program is one 
designed to promote health and prevent disease, and which provides rewards or incentives for participation. On September 
25, 2008, Governor David A. Paterson signed Chapter 592 of the Laws of 2008 into law. Chapter 592 adds a new section 
to the Insurance Law, § 3239, which is styled "Wellness programs." The statute authorizes an insurer to offer a wellness 
program in conjunction with a group accident and health insurance policy or group subscriber contract, provided that the 
program is specified in the policy or contract. The legislation also amends Insurance Law§ 4224(c) to expressly exclude a 
wellness program, as described in Insurance Law § 3239, from the rebating and inducement prohibitions se.t forth in the 
Insurance Law, provided that the program is specified In the policy or contract. Chapter 592 confirms the Department's 
practice of requiring an insurer to specify in an accident and health or life insurance policy or contract any wellness program 
offered in conjunction with the policy or contract in order to comply with the rebating and inducement provisions of 
Insurance Law§ 4224(c). 

Please be advised that the above lists are not exclusive, and are instead intended for illustrative purposes. To be sure, the 
Department intends, from time to time, to revisit the Instant Circular Letter to update the list of services that, based on the 
Department's interpretation of the governing legal framework, Insurance producers may lawfully offer to insureds and 
prospective insureds. 

Please direct any questions regarding this circular letter to Joana Lucashuk, Senior Attorney, at ilucashu@ins state ny us or 
(212) 480-2125. . 

Very truly yours, 

Paul A. Zuckerman 
Assistant Deputy Superintendent and Counsel 

1 Section 2324 applies to most kinds of insurance that§ 4224 does not, including most property/casualty insurance; § 4224 
applies to life insurance, accident and health insurance, and annuities; § 6409 applies to title insurance; § 6504 applies to 
mortgage guaranty insurance; and § 6904 applies to financial guaranty insurance. Under Insurance Law§§ 2324 and 6409, 
the recipient of the rebate or inducement also stands in violation of the law. 

2 Even if the policy or contract specifies a particular good or service and makes it available to all persons of the same 
class, the Department still may find the endorsement unacceptable, if the policy or contract and/or the insurer's activities 
run afoul of any other relevant provisions of the Insurance Law, separate and apart from the rebating and inducement 
provisions. Thus, in reviewing policy or contract forms, the Department looks to see that the goods or services offered in 
the policy or contract have a legitimate nexus to the insurance coverage provided under the policy or contract, and are 
necessarily or properly Incidental to the insurer's insurance business. See Insurance Law § 1113(a); see also Insurance 
Law§§ 1106, 1610, 1714 and 4205. 

3 OGC opinions have stated that the service must be a service that the producer "normally performs or arranges." See, 
e.g., OGC Opinion 07-10-13 (Oct. 31, 2007); OGC Opinion 07-07-17 (July 23, 2007); and OGC Opinion 06-09-14 (Sept. 
21, 2006). However, on reflection, this standard implies an inelastic and unadaptable approach to producer activities, which 
was not the Department's intent. 

4 Insurance consulting services include 11examining, appraising, reviewing or evaluating any insurance policy, bond, annuity 
or pension or profit-sharing contract, plan or program," as well as "making recommendations or giving advice" with regard to 
the foregoing. Ins. Law§ 2119(a)(1). 

5 This is one instance where the distinction between an insurance agent and broker ls meaningful. Whereas an insurance 
agent may, under certain circumstances, adjust claims only on behalf of the insurer, a broker may do so only on behalf of 
the insured. 
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INTRODUCTION 

The hearing confirmed what the record reflects-the Office of the Insurance 

Commissioner ("OIC") has no legal or factual basis to support its order that Washington's anti

rebating and anti-inducement statutes "prohibit a licensee like Zenefits, acting directly or through 

affiliates, from offering valuable software functions or other valuable benefits for free-or at less 

than fair market value to the public." 

The anti-rebating and inducement statutes (collectively "anti-rebating statutes") require 

that a benefit have some nexus to insurance to be an illegal rebate or inducement. A free or 

discounted service cannot be an inducement to insurance where the recipient could obtain the 

benefit or advantage irrespective of any actual or prospective contractual relationship regarding 

insurance. It is a matter of plain logic that people do not purchase expensive insurance policies 

or change brokers to in order to obtain software available to the public that they otherwise can 

get for free. 

None of the inconsistent and undocumented justifications offered by OIC for the first 

time at the hearing (thereby necessitating this brief) requires otherwise. To the contrary, OIC's 

contorted interpretations: ignore the statutory language; undermine the purpose of these statutes 

by putting the interests of politically-connected local brokers ahead of consumers who are forced 

to pay for services available for free in every other state; are contrary to agency precedent; have 

been rejected by every other state; result in unintended consequences for a host of other 

licensees; and make for bad public policy that stifles innovation and imposes additional costs on 

Washington small businesses and non-profits. OIC's post-hoc justifications, derived with a 

complete disregard of agency process and procedure, deserve no credence. Instead, the Court 

should be guided by the contemporaneous legal analyses of OIC's Legal Affairs Division 
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concluding that the offering of non-insurance services for free to the general public without any 

obligation to purchase, or even consider purchasing, insurance by Zenefits and companies like 

Zenefits cannot operate as an illegal rebate or inducement as a matter of law and sound public 

policy. 

STATEMENT OF UNDISPUTED FACTS 

Zenefits offers an online, cloud-based, software-as-a-service platform that integrates the 

administration of human resources ("HR"), payroll and employee benefits. Zenefits refers to the 

software functions as applications, or "apps." Zen. Ex. CR at~ 3(a). Zenefits offers the limited 

set of core HR apps on this platform free of charge to the public. Id. Zenefits does not require 

anyone to become an insurance client, sit for a pitch or demonstration or otherwise entertain an 

insurance transaction to use the core HR apps, which include tools to manage hiring, onboarding 

and terminating employees and employee information and to generate, among other th:ings, 

employee directories, organization charts and payroll reports. Hr' g Tr., Hazard Testimony, June 

11, 2017 ("Haz. Tr."); Hr'g Tr., Kalb Testimony, June 13, 2017 ("Kalb Tr."); Zen. Ex. CR at 

~ 3(b); Zen. Ex. BP. Many Zenefits customers sign up for these apps directly through Zenefits' 

website, without ever interacting with a salesperson. Haz. Tr.; Kalb Tr. 

Zenefits also offers certain premium, non-insurance apps for a fee. Consent Order, Zen. 

Ex. CR at~ 3(c). Zenefits offers the non-insurance apps for the same price regardless of whether 

the customer designates Zenefits as its insurance broker of record. Id. Examples of these non

insurance premium features that require a fee include apps for commuter benefits, time-and

attendance tracking and Zenefits payroll. Id. Much like the Apple app store, Zenefits also 

makes non-insurance third party apps available on its platform, providing customers with a 

broader range of tools for managing HR. Id. Zenefits does not charge its users for the 
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integration of the third-party apps. Id. Zenefits may or may not receive a commission or fee 

from the provider of a third-party app for the integration of its app into the Zenefits platform., 

much how the Apple app store and other app stores function. Id. at~ 3(d). 

Certain insurance-related features centered on insurance enrollment and administration 

require the customer to designate Zenefits as its broker of record because otherwise Zenefits does 

not have the ability to access enrollment and other data from insurance carriers. Id.; Haz. Tr. 

Zenefits, like all brokers, collects insurance commissions on the policies it administers. Zen. Ex. 

CR at~ 3(d). The large majority of Zenefits' Washington accounts (over two-thirds) did not 

designate Zenefits as their broker of record. Id. at~ 3(e). Indeed, Zenefits derived 79% of its 

new customer revenue in the first six months of2017 from non-insurance services. Haz. Tr. 

All Zenefits account holders have access to the same non-insurance services on the same 

terms and at the same prices as the minority of customers who elect to use Zenefits for insurance 

services. Id. Zenefits offers no extra benefit for purchasing insurance. Id.; Attachment 1, Hr'g 

Tr., 1-Iamje Testimony, June 12, 2017, at 155: 3-5 ("Hamje Tr."). There is no penalty for 

deciding not to purchase insurance. Id. 

Zenefits' customers did not feel any pressure to designate Zenefits as their broker of 

record and were aware that they did not need to purchase insurance through Zenefits to access 

the free services. See Zen. Exs. BQ at~~ 9, 11; BR at~ 9; BS at~ 6; BT at~ 8; BU at~ 6. Small 

business owner Stefan Kalb and other customers were never solicited to purchase insurance by 

Zenefits and did not even consider designating Zenefits as broker of record. Kalb Tr.; see also 

Zen. Ex. BU at ii 6 (no sales pitch); OIC Ex. 14 at 5 (N. Done confirmed no discussion of 

"insurance benefit type questions"). Zenefits makes clear in its Terms of Service and 

prominently on its website that customers are not required to make Zenefits their broker to use 

3 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

non-insurance services. Zen. Ex. BW at 3; see also Hamje Tr. at. 116: 16-20 ("clients are not 

required to use Zenefits as their insurance broker to receive their other services"); Zenefits, 

LICENSING (2017), https://zenefits.com/licenses. 

Many of those who did select Zenefits as their broker of record did so because they were 

unhappy with their existing broker or were paying "huge fees." Zen. Ex. BQ at 110; ore Ex. 14 

at 26 (Calhoun interview ofC. Mills). Zenefits' apps and software saved its customers time and 

money and allowed them to run their businesses more efficiently. Zen. Ex. BQ at 11 6-8; Zen. 

Ex. BR at 11 5-7. The Consent Order imposed significant costs and burdens on Washington 

small businesses like ShelfEngine, Molly's, Enlearn, C-Labs Corporation, Oasis, Nuun and 

Company, Inc. and Bonanza, Inc. Kalb Tr.; Zen. Bxs. BQ at 112 (Enlearn); BR at 1110-11 (C

Labs); BS at 19 (Oasis); BT at 19 (Nunn); BU at 19 (Bonanza). 

STANDARQ OF REVIEW 

An Administrative Law Judge reviews an agency's conclusions oflaw de nova on appeal. 

Len v. Office of the Superintendent of Pub. Instruction, 188 Wash. App. 1040, *10 & n.14 (July, 

2015) (administrative law judge properly applied de nova standard of review); see also Port of 

Seattle v. Pollution Control Hr'gs Ed., 151 Wash. 2d 568 (2004) (noting that "[t]he process of 

applying the law to the facts ... is a question of law and is subject to de nova review"). Notably, 

the only authority cited by ore for the proposition that it is entitled to deference, Seatoma 

Convalescent Ctr. v. Dep't of Soc. & Health Servs., 82 Wash. App. 495, 518 (1996), held that 

"question[s] of statutory construction and/or implementation ... [are] questions oflaw which we 

review de novo."(emphasis added). 

Even if it were appropriate in certain circumstances to defer to an agency's legal 

interpretation while conducting de nova review, deference is inappropriate here because, as 
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discussed in more detail below, the Consent Order is supported by no legal analysis, the agency 

departed from its own precedent and it failed to follow its investigation and enforcement 

protocols. See Chandler v. OIC, No. 57853-7-1, 2007 WL 2171365, at* 10 (Wash. Ct. App. July 

30, 2007) (under de nova review, arbitrary agency procedures that "disregard the facts and 

circumstances, and [that] are unreasoned and without consideration" should be rejected); see also 

City of Redmond v. Central Puget Sound Growth Management Hr'gs Bd., 136 Wash. 2d 38, 47 

(Wa. 1998) (noting that "arbitrary" agency action means "willful and unreasoning action, taken 

without regard to or consideration of the facts and circumstances surrounding the action"). 

Contrary to OIC's assertion, a court need not defer to an agency's interpretation of a 

statute it administers simply because the agency asserts after the fact that it is "plausible." 

Rather, "it is ultimately for the court to determine the purpose and meaning of statutes, even 

when the court's interpretation is contrary to that of the agency charged with carrying out the 

law." City of Redmond, 136 Wash. 2d at 46; see also Chicago Title Ins. Co. v. Washington State 

Office of Ins. Comm 'r, 178 Wash. 2d 120 (2013) ("[B]oth history and uncontradicted authority 

make clear that it is emphatically the province and duty of the judiciary branch to say what the 

Jaw is."). 

Agency orders must be supported by clear and convincing evidence, with the agency 

bearing the burden of proof in formal adjudicative proceedings under the Washington 

Administrative Procedure Act. Len, at *4, * 10. 

ARGUMENT 

I. Washington law does not prohibit licensees like Zenefits from offering non
insnrance benefits for free to the general public. 

OIC's Consent Order is contrary to Washington Jaw, legislative history, public policy, 

and OIC precedent. By their plain text, Washington's anti-rebating statutes do not prohibit 
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Zenefits or other licensees from offering free non-insurance benefits on equal terms to the 

general public. This statutory interpretation is not only consistent with the findings of every 

other state with similar anti-rebating statutes, it is supported by both OIC's own precedent and 

the conclusions of its Legal Affairs Division, which three times determined that Zenefits' 

offering of free HR apps and software does not constitute an illegal rebate or inducement. 

A. The plain language of the Washington anti-rebating statutes requires a 
nexus to an insurance transaction. 

This case turns on the statutory phrases "inducement to insurance," "in connection with 

any insurance transaction" and "or any other valuable consideration or inducement" and how 

they are read in the context of the anti-rebating statutes. The Court must not attempt to "glean 

the meaning of a particular word from that word alone, but rather from the Legislature's intent 

within the statute as a whole." Muckleshoot Indian Tribe v. Washington Dep 't of Ecology, 112 

Wash. App. 712, 720-21 (2002); see also Sturgeon v. Frost, 136 S.Ct. 1061, 1070 (2016) ("It is a 

fundamental canon of statutory construction that the words of a statute must be read in their 

context ... " (internal quotation marks omitted)). Washington's anti-rebating statutes provide, in 

relevant part: 

[N]o insurer, insurance producer, or title insurance agent shall, as an inducement 
to insurance, or after insurance has been effected, directly or indirectly, offer, 
promise, allow, give, set off, or pay to the insured or to any employee of the 
insured, any rebate, discount, abatement, or reduction of premium, or any part 
thereof named in any insurance contract, or any commission thereon, or earnings, 
profits, dividends, or other benefit, or any other valuable consideration or 
inducement whatsoever which is not expressly provided for in the policy. 

Wash. Rev. Code Ann.§ ("RCW") 48.30.140 (emphases added). 

No insurer, insurance producer, title insurance agent, or other person shall, as an 
inducement to insurance, or in connection with any insurance transaction, 
provide in any policy for, or offer, or sell, buy, or offer or promise to buy or give, 
or promise, or allow to, or on behalf of, the insured or prospective insured in any 
manner whatsoever ... 

(a) Any shares of stock or other securities ... 
(b) Any special advisory board contract, or other contract . . . providing 
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for ... profits or special returns or special dividends ... 
(c) Any prizes, wares, gift cards, gift certificates, or merchandise of an 

aggregate value in excess of one hundred dollars per person in the 
aggregate in any consecutive twelve month period. 

RCW 48.30.150 (emphasis added). 

Separately or together, the only plausible reading of these statutes is that for a benefit to 

be an illegal "inducement to insurance" or "valuable consideration or inducement" it must have 

some concret(}-more than speculativ(}-connection, or nexus, to an insurance transaction. 

Defining "inducement to insurance" as broader than consideration offered in exchange for an 

insurance transaction would render the inclusion of the narrower term "consideration" 

superfluous. 1 

Black's Law Dictionary defines the term "inducement" as the "benefit or advantage 

which the promisor is to receive from a contract." Common sense dictates that a benefit or 

advantage cannot be an inducement to insurance where the recipient could obtain the benefit or 

advantage irrespective of any insurance transaction. This does not mean, as OIC attributes to 

Zenefits, that a contract of insurance must result from the offered benefit or advantage, but it 

17 does mean there must be some nexus to an insurance transaction. Where the benefit or 
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advantage is available on equal terms, without condition, to insureds and non-insureds alike, it is 

not a "benefit or advantage which the promisor is to receive from a contract" and, thus, is not an 

"inducement to insurance." 

The Louisiana Department of Insurance analyzed a virtually identical statute2 and 

concluded that "where. a thing of value is offered on equal terms to the general public ... it 

See Restatement (Second) of Contracts§ 71 (consideration "must be bargained for" and provided 
"in exchange" for the parties' agreement). 

Louisiana's statute, like Washington's, centers on the phrases "as inducement to such insmance .. 
26 , or any valuable consideration or inducement whatsoever" and "as inducement to insurance or annuity or 

in connection therewith." Zen. Ex. BX at 5-6. 
27 
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cannot be reasonably asserted that the thing of value served as valuable consideration or 

inducement to the contract because its recipient could obtain the thing of value irrespective of 

any contractual relationship regarding insurance." Zen. Ex. BX at 6 (emphasis added). In 

assessing the meaning and placement of the terms "inducement" and "consideration" in the 

context of these statutes, and in particular the significance of the term "or," the Department 

reasoned: 

"[C]onsideration" in a bargain is the exchange of price by a promisor for his 
promise. Consideration in a bargained for exchange is generally necessary for the 
creation of a contract. . . , . [W]here there is no contractual relationship in which 
a regulated entity gives a thing of value to another person or entity, there is no 
"valuable consideration or inducement" furnished by the regulated person or 
entity. Although the word "inducement" can have a broader meaning, it cannot 
be easily maintained that the word "inducement" means any and therefore every 
motivation that a person may have. 

Otherwise, the statute would be so broad as to encompass any motive not 
recounted in the contract of insurance as a rebate. In construing the statute in 
conformity with its general purpose as far as the words fairly permit, we therefore 
advise that the word "inducement" is synonymous with the word 
"consideration" and is the reason why the word "or" is interposed between the 
two, meaning that the consideration is the inducement in a bargained for 
exchange. It is not out of the ordinary in construing a statute to give a word a 
more precise meaning based on the neighboring words in the statute. Equating 
"consideration" with "inducement" is not undermined by the general reluctance to 
interpret statutes in a way that leads to surplus terminology. Surplus terminology 
sometimes results from "a perhaps regrettable but not uncommon sort of lawyerly 
iteration ("give, grant, bargain, sell, and convey"). But the cannon against 
surplusage merely favors that interpretation which avoids surplusage. It is not 
intended to require that a statute pursue its purposes at all costs. Therefore, La. 
R.S. 22: 1964(8) should not be interpreted as prohibiting a person engaging in 
the business of insurance from giving things of value outside of a contractual 
arrangement where there is no insurance contract or relationship. Such a broad 
interpretation would result in prohibiting common and ordinary business activities 
where such prohibition bears no reasonable relation to the evils sought to be cured 

by the Unfair Trade Practices Act. 

The same result necessarily follows in situations where a person engaged in the 
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business of insurance gives a thing of value to a person with whom he has a 
contractual relationship, provided that the thing of value is offered on equal terms 
to the general public. 

Id at 5-6 (emphases added). 

The conclusion that an "inducement to insurance" must involve an actual or contemplated 

exchange (i.e., consideration) intended to result in an insurance transaction is also supported by 

the Washington legislature's use of very specific, insurance transaction-related terms in 

describing the types of prohibited inducements and rebates in other portions of the statutes. For 

example, Section 140 identifies a list of illegal rebates ("rebate, discount, abatement, or 

reduction of premium, or any part thereof named in any insurance contract, or any commission 

thereon, or earnings, profits; dividends"), all of which would naturally arise out of an insurance 

transaction. 

Likewise, Zenefits' free apps and services are not offered "in connection with" an 

insurance transaction. Washington law defines an insurance transaction as the sale, solicitation 

or negotiation of insurance. RCW 48.01.060. The offering of free non-insurance services with 

no obligation to purchase insurance, sit for a pitch or demonstration, or even consider the 

purchase of insurance has no connection with the solicitation or negotiation of insurance. 3 The 

evidence in this case confirms that no person could be "induced to purchase insurance" by a 

benefit available to the general public that she could receive without purchasing insurance. It is 

undisputed that the large majority of Zenefits customers do not designate Zenefits as a broker of 

To the extent O!C argues that anything provided to an insured constitutes a rebate because the 
clause "or after insurance has been effected" in Section 140 does not include the word "inducement," this 
theory also fails. This clause is clearly qualified by the language at the end of Section 140 "or any other 
valuable consideration or inducement", which establishes that a benefit either offered in contemplation 
with an insurance transaction or following an insurance transaction must be "valuable consideration or 
inducement." This argument also makes no sense, as it would result in certain benefits being legal prior 
to the consummation of an insurance transaction but illegal after the transaction. 
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record. As Stefan Kalb testified, customers are not required to sit through an insurance pitch or 

be solicited for insurance services; in fact, they can sign up for accounts on Zenefits' website 

without even speaking to a salesperson. Zenefits customers confirm, and OIC concedes, there is 

no obligation to designate Zenefits as broker of record in order to access either its free or paid 

non-insurance apps and services. The minority of customers that did elect to use Zenefits for 

insurance services did so for a variety of reasons unrelated to Zenefits' free apps and services, 

including dissatisfaction with existing brokers and the fees charged by their existing brokers. In 

sum, the only reasonable interpretation of the anti-rebating statutes is the one adopted by 

Louisiana, and as shown below, every other state to consider similar statutes and OIC's Legal 

Affairs Division, that a benefit provided by an insurance producer that remains available on the 

same terms to insurance and non-insurance customers alike regardless of whether the customer 

buys an insurance policy cannot constitute an "inducement to insurance" (the "common 

interpretation"). 

B. The common interpretation is supported by the legislative history. 

As discussed in detail in Zenefits' Hearing Brief, the anti-rebating statutes were intended 

to protect consumers from discriminatory pricing and to preserve insurer solvency, not to protect 

producers from competition and stifle competition and innovation at the expense of 

consumers.4 See, e.g., Wolfe v. Philippine Inv. Co., Inc., 175 Wash. 165, 168 (1933) ("The 

purpose of [the anti-rebating] statute was to establish uniform insurance rates throughout the 

state and to maintain a standard of such rates."); see also Zen. Hr' g Br. at 18 (collecting 

cases). Nothing in the history of these statutes, any court opinion, or regulatory guidance 

As discussed in more detail below, OIC's reliance on a 21-year old letter written by an olit-of-
26 state Attorney General for an entirely different purpose does not establish otherwise. 
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suggests that Zenefits and other innovative companies should be prohibited from providing free 

HR or other services to the general public, on equal terms to insured and non-insured alike. 

C. OIC's own legal department agreed with the common interpretation. 

On at least three different occasions, OIC's Legal Affairs Division agreed with the 

common interpretation. 

• In June 2014, OIC Investigations Manager Mark Durphy, in consultation with the 
OIC Legal Affairs department, concluded that Zenefits was not in violation 
because it was "not offering anything for free to a client in exchange for them 
being their broker." Zen. Ex. F (emphasis added). 

• Following a meeting with Zenefits and its counsel in the fall of 2014 to learn 
more about the Zenefits platform and services, Deputy Commissioner for Legal 
Affairs AnnaLisa Gellermann, Commissioner Kreidler and Chief Deputy Jim 
Odiorne "concluded because the software is provided free to all consumers, 
regardless of the decision to purchase insurance, it did not constitute an 
inducement." Zen. Ex. I. 

• In her detailed legal analysis of January 9, 2015, Staff Attorney Marcia Stickler 
concluded that RCW 48.30.150 "requires that a prohibited inducement have some 
connection with an insurance transaction or otherwise be an inducement, or 
incentive, to the purchase of insurance" and that there was no such "connection" 
or "incentive" here because the free services are available to the general public 
and "those who buy insurance through Zenefits get no special reward or 
privilege." Zen. Ex.Tat I. 

Notably, Stickler's 2015 analysis requiring a nexus to an insurance transaction is consistent with 

long-standing OIC legal interpretation of the anti-rebating statutes. In a 2008 legal analysis of 

sweepstakes programs offered by insurers, OIC focused on the issue of nexus, concluding that 

"the nexus between a consumer entering a sweepstakes and experiencing a specific solicitation to 

insurance or being asked/persuaded to apply for or purchase a contract of insurance is 

questionable." Zen. Ex. D at 1, 5 (emphasis added). 

The record reflects, and OIC concedes, that these are the only legal analyses of the anti-

rebating statutes, or their application to Zenefits, generated in the course of OIC's two-year 
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investigation of Zenefits. See, e.g., Hamje Tr. at 94: 18-25, 95: 1-24, 96: 2-22, 102: 1-12., To 

this day, OIC cannot-or will not-explain why it ultimately rejected these analyses and took 

the unprecedented step of ignoring the advice of and transferring this case out of its legal 

department, which Hamje acknowledged has responsibility for "legal interpretation of the 

insurance code." Hamje Tr. at 111: 1-22, 166: 3-8, 169: 8-13, l70: 1-25, 171: 1-7; Zen Ex. CT. 

Nor can it point to any document that reflects the contrary theories offered at the hearing. Hamje 

Tr. at 95: 18-25, 96:1-24, 97:2-22, 98:7-18. Instead, OIC relies exclusively on the testimony of 

the former Deputy for Consumer Protection who has not held a legal role since 2005, conceded 

that he was not authorized to speak on behalf of the agency, did not discuss his testimony with 

Commissioner Kriedler or Gellermann to confirm it reflected the agency's views, and could not 

explain why he "disregarded" Stickler's memo. See Hamje Tr. at 104: 6-16, 105: 11-17; 158: 

21-25, 159: 1-8; 166: 3-8, 169: 6-8. 

D. All other states with similar statutes agree with the OIC Legal Affairs's 
interpretation. 

Washington's anti-rebating statutes are not unique. Like the majority of states, 

Washington's statutes are substantially similar to the National Association of Insurance 

Commissioners' Model Law. Every other state to interpret virtually identical statutory language 

has concluded, consistent with OIC's Legal Affairs Division, that a benefit must have some 

nexus to an insurance transaction and that benefits offered on equal terms to the general public 

do not constitute illegal inducements or rebates. 

I . 

State Statutory Language . Agency Conclusion 

Analyzing Zenefits 'Business Model 
25 l!--~~~~~~~~~~~~~~~~~~~~~~~~~~~~~--1 

Maryland • Prohibits "any valuable 
26 consideration or other 

inducement' 1 as "an 

No violation because "[a]ccess to the Zenefits platform is 
free to anyone without obligation to purchase insurance 
and the free access is provided on equal terms to the 

27 IL~~~~~_L~in~d~uc~e~n~1e~n~tt~o~t~he"-"'ffi~su~r~m~1c~e~,"---L~~~~~~~~~~~~--~---~ 

28 
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1 Zen. Ex. CI. general public." Zen. Ex. AW at 2 (emphasis added). 

Montana 
· .. 

Prohibits offering "any Zenefits' software "does not induce a person to purchase 
valuable consideration or insurance through Zenefits" because "[t]he software can 

2 
. inducement whatsoever" as be used free with or without the purchase of insurance 

'
1inducement to such policies thrnugh Zenefits." Zen. Ex. AG at 1-2 (emphasis 

3 

4 insurance." Zen. Ex. CI<. added). 

North Carolina Prohibits "as an inducen1ent "[T]here is no exchange by Zenefits for access to its free 

to insurance, or after software in return for representing consumers as its 

insurance has been effected .. 
insurance broker. [T]here is no exchange for free 

. any valuable consideration 
services for purchase of an insurance contract. While 

•••••••••••• 

or inducement whatever . ... '' consumers receive access to Zenefits' services, this 

Zen.Ex. CM. 
access is not contingent upon completing an insurance 

. .· application or entering into an insurance contract. On its 
website, it specifically states that 'to enjoy the benefits of 

5 

6 

7 

8 
the Zenefits.com platform, you are not required to use us 

. as its broker."' Zen. Ex. Y at 3 ( emnhasis added) . 9 

10 Analyzing Anti-Rebating Statutes More Broadly 
... 

11 Kansas 
. Prohibits offering "any "[T]he key is whether the company has prnvided or 

. valuable consideration or arranged for or an insured has received any special favor 

12 induce1nent whatever'' as or advantage that is not generally available to others." 
"induce1nent to such Zen. Ex. A at 2 (emphasis added). 

13 insurance contract or annuity 
or in connection therewith." 

· . Zen. Ex. CG. 14 . 
. .. 

•NewYork Prohibits "any valuable Offering a free wellness program to customers does not 15 
I• < consideration whatever,, as create "an unlawful induce1nenf' "as long as access to the 
I· 11 an induce1nent to any person wellness prograin's free services is not contingent upon 
I 

to insure." Zen. Ex. CN. the purchase of insurance policies sold by the brnker or 
16 

17 the solicitation thereof by eithe1· the brnker or the wellness 
program provider, or limited to the broker's clients." Zen. 

18 Ex. C (emphasis added). 
. 

. 

19 Wnnessee Prohibits "any valuable "[G]ifts and valuable consideration offered to potential 
.·· •• consideration or inducement" customers irrespective of whether they purchase a policy. 

• as "an induce111ent to the . . will not be considered an inducement to a policy in 20 
policy." Zen. Ex. CP. violation of the rebating statute." Zen. Ex V. (emphasis 

21 
· ... . added). 

22 

23 Michigan, Arizona, Indiana, Connecticut, and Rhode Island have reached similar 

24 conclusions. See Zen. Bxs. E, P, S, R, Z. No regulator applying similar statutes patterned after 

25 

26 

27 
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the Model Law-other than OIC-has found otherwise.5 Hamje "rejected" all of these opinions 

without even reading most of them, asserting that it was not "appropriate" to research the views 

of other states, despite his acknowledgment of the value of consistency across state lines. Hamje 

Tr. at 160: 2-6, 161: 8-25, 162: 1-15. Interestingly, Hamje had no similar concern when he asked 

lobbyists for competing brokers what they were hearing from other states. Zen. Ex. AH; Hamje 

Tr. at 180: 5-25, 181: 1-3 ("if there was information that other state departments were taking 

action on, I wanted to hear about it [from the Big I] and share it with people internally"). 

E. This common interpretation is consistent with OIC precedent. 

The universally accepted conclusion that free services offered to the general public 

without condition do not violate the anti-rebating statutes is also consistent with OIC's 

precedent. OIC's exhaustive list of other anti-rebating enforcement actions reveals that the 

agency only takes action when there is a connection between a benefit and an insurance 

transaction, and that never before has OIC brought an enforcement action against a broker 

providing a benefit to the general public with no strings attached. Every case relied on by OIC 

involved garden variety rebating schemes where a customer was required either to purchase 

insurance or to receive a quote or sales pitch in exchange for receiving the benefit. Zen. Ex. Q. 

For example, with respect to the matters cited at the hearing by Hamje: 

As discussed in the µrehearing brief, Sticker's memo contrasted Washington's statute with Utah's 
anti-inducement statute. Although Utah originally concluded the Zenefits platform violated its anti
inducement law, the statute at issue there, as Stickler noted, was "very different" from those of 
Washington and other states. 7.en. Ex. T. Utah's law specifically prohibited "insurer[s] [or] third party 
administrator[s] who contract[] with an insurer" from providing non-insurance services such as "payroll 
services ... performance reviews ... accounting services" or other HR services unless the insurer pays a 
fee "that shall equal or exceed the fair market value of the item." Utah Code Ann. § 31A-23a-
402.5(5)(b), (8), (9) (2014) (repealed 2015); see also Zen. Ex. CL. Shortly after the Utah Department of 
Insurance found Zenefits in violation, the state legislature amended the anti-inducement statute to 
expressly permit producers to offer free services offered on the same terms to all with no obligation to 
purchase insurance. See Utah Code Ann.§ 31A-23a-402.5 (2015). 
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1 • Bruce Longemier required offered $100 gift cards in exchange for meetings and Danny 
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• Potter Insurance, iCan, Keith Coe, Thomas Davis and John Clayton were giving cash, 
raffle tickets, discount cards or referral fees to insurance customers in exchange for 
business and referrals. Zen. Ex. Q at 3-4. 

Each of these classic forms of rebating involves cash or cash equivalent gifts and have a 

clear nexus to an insurance transaction. None is remotely analogous to the situation presented 

here, which even I-Iamje acknowledged was "not an ordinary case." Hamje Tr. at 210: 12-14. 

As established by Hazard, Kalb and the Consent Order itself, Zenefits offers its free HR apps and 

software to the general public with no strings attached; insurance customers receive no extra 

benefits for signing up for insurance; and customers are not required to sit through insurance 

pitches or even interact with sales staff in order to use the free apps and services. As Kalb 

testified, small businesses can create an account and access free HR services without a platform 

demonstration, insurance pitch, phone calls or email solicitation. Indeed, it never crossed Kalb's 

mind to purchase or inquire about insurance. 

Even where there is a clear link between a benefit and an insurance transaction, OIC has 

declined to take action when doing so would harm consumers. This is best exemplified by the 

agency's handling of Blue Cross Blue Shield's offering of free identity protection services. In 

September 2015, Gellermann and OIC Senior Enforcement Specialist Charles Brown both 

concluded that "[i]t doesn't make any sense ... from a consumer protection or regt1latory 

standpoint to tell [BCBSJ they cannot offer subscribers identity theft protection services" and 

agreed that BCBS's offering did not "raise[] the problem that the rebate and inducement statutes 

were intended to prevent." Zen. Bxs. AM; AN. They reached this conclusion even though 

BCBS-in stark contrast to Zenefits-offered free identity theft protection services only to its 

insureds and only "after insurance has been effected." Id. Hamje's testimony speaks for itself: 

15 



1 PETER WALSH: How do you reconcile, Mr. Hamje, a decision not to take action against 
an entity that's providing free identity theft protection services only to its insureds with 

2 the decision to find Zenefits in violation for providing free benefits to the general public 
without condition? 
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JOHN HAMJE: I can't. 

Hamje Tr. at 234: 14-22. 

In sum, the statutory language, legislative history, prior agency precedent and 

conclusions of every other state confirm that the anti-rebating statutes do not prohibit Zenefits or 

other licensees from offering non-insurance benefits to the general public because there must be 

a connection, or nexus, between an offered benefit and an insurance transaction. 

II. OIC's shifting, inconsistent interpretations and theories fall flat. 

ore has offered a variety of different and inconsistent interpretations of the anti-rebating 

laws unsupported by any legal authority whatsoever. At the hearing, Hamje posited that a 

licensee violates the statute whenever it offers anything of value over the statutory maximum to 

anyone. ("Hamje's per se test"). In other instances, Ole has taken the position that the 
' 

applicability of the anti-rebating statutes depends on whether a licensee is "primarily" an 

insurance broker. OIC's counsel argued that the court should apply a "convenience test"-

contending that anything offered that enhances convenience for potential insurance customers 

violates the anti-rebating statutes. And, OIC obliquely suggested at the hearing that the benefit 

administration services that Zenefits provides insureds through its benefits apps to help manage 

their benefit plans-the digital equivalent of what conventional brokers have always provided 

their customers in paper form-might be an illegal rebate. Finally, OIC contended in its Hearing 

Brief that the common interpretation of every other state and its own legal department would 

render certain statutes and regulations "unnecessary and superfluous." These various theories-

many of which were offered up for the first time at the hearing by Hamje---not only lack any 

16 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

legal support, they also illustrate the complete failure of process and absence of a clear and 

consistent application of the law that has characterized OIC's investigation of Zenefits since it 

was removed from Legal Affairs and handed over to Hamje and underscore why OIC's Consent 

Order is entitled to no deference. 

A. Hamje's per se test has no legal precedent or basis in text or policy. 

Hamje argued at the hearing that the anti-rebating statues impose an objective per se 

test-an entity is in violation of the statutes if it: (1) is a licensee; and (2) gives any free or 

discounted goods or services to the general public, regardless of any relationship to a potential 

insurance transaction. Hamje Tr. at 238: 8-25. Neither 1-Iamje nor OIC, however, can point to 

any legal authority for this expansive reading of the statute which, as discussed above, is 

inconsistent with the statutory language, the legislative history, and OIC precedent, and, like the 

other theories offered, has never been memorialized by the agency in any form. See Hamje Tr. at 

95: 18-25, 96: 1-25, 97: 1-22, 99: 13-25, 106: 1-11, 109: 7-18. 1-Iamje's formulation writes out 

of the statute the key language "to insurance," "in connection with an insurance transaction" and 

"or any other valuable consideration or inducement." If that is what the Washington legislature 

intended, the statute would simply read "no insurance producer shall provide or offer anything of 

value to anyone in excess of one hundred dollars." 

B. OIC's "primarily an insurance broker" test fails. 

In attempting to distinguish Zenefits from other integrated companies like banks or 

Expedia, OIC has also suggested that the anti-rebating statutes apply only to companies that are 

"primarily" insurance brokers. When explaining why he believed .zenefits was in violation, 

Hamje emphasized (without any factual basis for doing so) that Zenefits "makes no bones about 

making money from selling insurance ... they make their money from selling insurance." 
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Hamje Tr. at 48: 4-9, 108: 1-5. OIC also offered this theory to State Senator Joe Fain, when 

Senator Fain asked why OIC's Consent Order would not apply to other companies like Zenefits 

such as banks or Expedia. In a February 10, 2017 email, OIC Legislative Director Lonnie Johns-

Brown, replying on information "provided by staff here at OIC," wrote: 

It is important to understand that online travel companies, such as Expedia, and 
banks offer insurance as a sideline to their primary businesses while Zenefits gets 
at least 80% of its income from insurance sales ..... Zenefits, however, makes 
clear. in its advertising that it makes its money from selling insurance, not from 
providing the free online services. It is in the insurance business not the payroll, 
human resources etc. business . ... Zenefits developed the platform and provides 
the bulk of the services offered without charge, for the purpose of selling . " msurance .... 

Zen. Ex. CQ at 2 (emphasis added). 

Putting aside the fact that many of the factual assertions in Johns-Brown's statement to 

Senator Fain are contradicted by the undisputed evidence, the agency's suggestion that the anti-

rebating laws distinguish between licensees based on their source of revenue or the nature of 

their business is untenable.6 The anti-rebating statutes apply to all licensees. Even if OIC did 

have the authority to make this distinction and apply a revenue test, its application would be the 

embodiment of arbitrary. At what point is a licensee no longer "primarily" an insurance broker? 

When commissions constitute only 49% of its revenue? Does the law no longer apply to 

Zenefits because, as Hazard testified and OIC does not contest, 79% of its 2017 new customer 

revenue is derived from non-insurance services? In sum, this is an arbitrary distinction, justified 

by no legal authority and seemingly applied for the first time in this case. 

6 Johns-Brown's email to Senator Fain was based entirely on information provided to her by 
Hamje. See Zen. Ex. CQ. 
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C. "Convenience" is not an indncement. 

In its closing argument, ore suggested yet another test, arguing that a violation would 

occur if the "convenience" of Zenefits' platform had "the effect of" or "caused" customers to 

designate Zenefits as their broker of record-in essence rendering anything a broker does to 

make their customers lives more convenient a rebate. In doing so, ore failed to acknowledge 

the irony of a consumer protection agency asserting that consumer "convenience" cannot be 

tolerated. Regardless, the convenience that results from offering quality products and services in 

an easily accessible manner has no nexus to an insurance transaction and is not an "inducement 

to insurance." This standard ignores the rest of the language in Sections 140 and 150, including 

the phrase "in connection with any insurance transaction" which would be rendered meaningless, 

and results in interpretation so broad it would encompass virtually everything offered by 

licensees. As with Hamje's per se test, if this had been the legislature's intent, it would have 

drafted the statute to read "no insurance producer shall provide or offer anything in excess of 

$100 that might cause the purchase of insurance, including making the lives of its customers 

more convenient through better service." 

Notably, ore's legal department rejected the concept that the "convenience" of the 

platform could constitute an inducement, labeling it instead a public good to be promoted. Zen. 

Ex. T at 3 ("Public policy considerations should permit this activity as consumers are benefited 

by convenience and ease of use for employee benefit management unrelated to the purchase or 

solicitation of insurance."). The Montana Depmtment of Insurance similarly rejected this 

"convenience" test, acknowledging that "[w]hile there may be some ease to using broker services 

provided by Zenefits," the critical question is whether using Zenefits for broker services "is 

required" to access the free apps. Zen. Ex. AG at 2. Even if this were the appropriate legal 

19 



I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

standard, the factual predicate for OIC's causation theory is undermined by the fact that more 

than two-thirds of Zenefits customers do not use Zenefits for insurance services. 

D. Benefits administration services are not an inducement or a rebate. 

OIC also appeared to suggest at the hearing, for the first time and without any detail or 

explanation, that the benefits administration apps offered by Zenefits to help insurance customers 

manage and administer their insurance policies somehow constitutes an illegal rebate. 

It is beyond debate that a broker may offer without separate charge brokerage services 

that are incidental to the administration of an insurance policy, such as helping explain and fill 

out enrollment forms. The proposition that insurance brokers are allowed to provide benefits 

support services to their insurance customers is so uncontroversial that many states, including 

Washington, have not even addressed it. Every state that has issued guidance on this subject, 

however, has confirmed the obvious-producers may provide benefits administration services 

that are not specified in the i.nsurance policy to their insureds. See e.g., Iowa Comm'r of 

Insurance, Bulletin No. 08-15 (2008) as amended by Bulletin No. 08-16 (2008) ("[V]alue-added 

services if they are related to the type of insurance purchase or are intended to reduce claims are 

not considered rebates"),7 

See also Maine Dep't of Professional & Fin. Regulation, Bureau of JnsUl'ance, Bulletin No. 384 
(2012) (observing that "it is not possible to list all possible variations," but the following do not constitute 
rebates: "[t]echnological enhancements such as computer programs that aid in the efficient administration 
of the insUl'ance program provided through the producer" and "[s]ystem improvements, which could 
include software provided to employers, that make information about group benefits provided through the 
producer more accessible ... "); Louisiana Advisory Letter 2015-01, Zen. Ex. BX at 3 ("Any person 
engaging in the business of insurance may offer certain services to insureds without charge and that do 
not constitute rebating ... when the services are incidental to the policy of insurance and are offered to all 
insureds."); New York Circular Letter No. 9 (2009) ("[I]nsurance producer[s] may provide a service not 
specified in the insurance policy or contract to an insured or potential insured without violating the anti
rebating and inducement [laws] if: (1) the service directly relates to the sale or servicing of the policy or 
provides general information about insUl'ance or risk reduction; and (2) the insurer or insurance producer 
providers the service in a fair and nondiscriminatory manner to like insureds."); Illinois Dep't of Ins., 
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Washington brokers commonly offer a variety of benefits administration services for free 

to their insurance customers, including online tools and reporting. For example, Sprague Israel 

Giles Insurance offers "benefits helpline[s ]", "educational seminars" and a "complete benefits 

website." See http://www.siginsures.com. PSG Washington provides "updates on changing 

government regulations,'' "reviews programs for results and cost-effectiveness", and makes 

available "secure 24/7 online access to employee benefits information, claim forms and provider 

services." See http://www.psgwa.com/. Rice Insurance, LLC offers a "client portal" with an 

"online service center" with "tools" for processing payments, claims, and insurance certificate 

10 requests. See https://www.riceinsurance.com/service/. Brokerage firm MCM provid.es its 
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insurance customers with "complete, turnkey employee benefit consulting services" including: 

"selection, design and planning for the full range of health & welfare benefit plans;" 

"development of comprehensive RFPs that identify the best benefit vendor partners;" "vendor 

negotiation to obtain the best possible pricing;" "implementation and ongoing plan 

management;" "responsive communications support;" benefit "plan financial and compliance 

oversight, including monitoring of vendor performance;" and "up-to-date legislative and 

regulatory guidance [and] preparation of detailed and customized reporting packages." See 

http://www.mcmnw.com/. 

Zenefits' benefits management apps fall squarely into these permissible categories of 

benefit administration services and are no different because they are offered online. As 

established by the platform demonstration offered by Hazm·d and the screenshots set forth at Zen. 

Ex. CU, the benefits apps made available to insurance customers provide the same benefit 

Company Bulletin No. 2012-11 (2012); New Jersey Dep't of Banking & Ins., Bulletin No. 11-22 (2011); 
Idaho Dep't of Ins., Bulletin No. 11-03 (2011); South Carolina Dep't of Ins., Bulletin No. 2009-10 
(2009). 
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management services provided by all brokers, including claims assistance, enrollment, insurance 

forms, carrier contact information, plan details and coverage. These services, offered to all 

insureds are designed to assist with the management of benefits, have no practical use or value 

unless Zenefits is designated as broker of record so that it can access policy and coverage details 

from insurance carriers. ore has offered no evidence to the contrary. 

RCW 48.30.157, which provides an exception to the anti-rebating statutes where service 

discounts are provided in exchange for an insurance commission, also illustrates that services 

designed to administer insureds' benefits plans do not constitute an illegal rebate. Section 157 

notes that its exception applies to things "beyond the scope of services customarily provided in 

connection with the solicitation and procurement of insurance." Thus, Sections 140 and 157, 

read together, assume that brokers may perform-and not charge for-services that are 

customarily provided to assist with the administration of benefits, such as enrollment assistance, 

renewals, adding and dropping employees from plans, claims handling and similar services. 

Finally, prohibiting brokers from offering benefits administration services for free would 

have the perverse effect of outlawing efficient, modern, online administration of insurance 

benefits and forcing insureds to depend once again on cumbersome and time consuming 

paperwork in managing their benefit plans. 

E. The common interpretation would not render other statutes superfluous. 

OIC's argument that this common interpretation of the anti-rebating statutes would 

somehow render other statutory and regulatory provisions "nnnecessary and superfluous" is also 

meritless. Jn fact, the provisions cited by OJC support the common interpretation. 

Sections 140 and 150 prohibit illegal rebating and inducements to insurance. The four 

related provisions cited by ore, RCW 48.30.140(6)(a), RCW 48.30.150(3)(a), WAC 284-17-835 

22 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

and RCW 48.30.157, create exceptions to Sections 140 and 150. These exceptions only come in 

to play if, in the first instance, there is a violation of Sections 140 or 150. Concluding that a 

benefit provided to the general public without condition does not constitute a violation of the 

anti-rebating statute does not implicate, let alone undermine, these exceptions in any way. 

Zenefits addresses each of these statutes and regulations in turn. 

Sections 150(3)(a) and 140(6)(a) create exceptions for wellness programs offered by 

insurance carriers. Without these exceptions, plans offering wellness programs only to insureds 

in connection with an insurance transaction would run afoul of Sections 140 and 150. Plans, 

however, will continue to be able to take advantage of these statutory exceptions regardless of 

the outcome of this case. 

WAC 284-17-835 creates an exception for promotional games of chance, or 

"sweepstakes," a marketing tool used commonly by insurers. ore issued this regulation in 2015 

to clarify that sweepstakes may be permissible, and not run afoul of the anti-rebating statutes, 

under certain circumstances. This regulation is notable because it reflects an acknowledgment 

by the ore, in 2015, that benefits provided to insureds do not violate the anti-rebating statutes if: 

(1) the benefits are not connected to an insurance transaction ("no person eligible to receive the 

prize is required to apply for insurance, purchase insurance, refer a person to the insurance 

producer, or pay consideration"); and (2) the benefit is "open to the public." WAC 284-17-835. 8 

In other words, WAC 284-17-835 is not only consistent with Zenefits' interpretation of the anti-

rebating statutes, it reflects yet another acknowledgment by the agency that benefits offered to 

On the other hand, ore notes that if "[a]n insurance producer conducts an annual drawing for all 
of the individuals that made refenals ... and gives away an all-expense paid trip for two to British 
Columbia as the prize" this arrangement constitutes a violation of Sections 140 and 150 "as it requires the 
persons being entered in to the drawing to make a referral to the producer," according to guidance issued 
by ore. See OFFICE OF INSURANCE COMMISSIONER, PROMOTIONAL GAMES OF CHANCE (2016), 
https://www.insurance.wa.gov/promotional-games-chance. 
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the general public without a connection to an insurance transaction are not illegal. This is 

consistent with prior OIC guidance provided by Marcia Stickler in 2008, in which she assessed 

"the nexus" between a benefit and "a specific solicitation to insurance" and concluded that "OIC 

will not consider [sweepstakes] a per se violation of 48.30.150(3) because the inducement to 

insurance or the connection to an insurance transaction is tenuous in most cases." Zen. Ex. D. at 

1, 5. 9 

OIC's suggestion that its theory of the case is supported by both Section 157 and OIC's 

1981 Bulletin No. 81-2, OIC Ex. 11, also fails. In Bulletin 81-2, OIC explained the purpose and 

genesis of Section 157. At the outset, ore noted that giving "inducements to an insured ... as a 

result of an insurance purchase" may constitute a violation of the anti-rebating statutes. OIC Ex. 

11 at 3 (emphasis added). It then observed that the Attorney General in 1979 concluded that a 

broker offering reduced fees for pension/profit sharing services to customers who purchased 

insurance violated the anti-rebating statutes. The AG based its conclusion on the fact that half of 

the usual fee for pension services "had been foregone by the licensee-that is, rebated-in 

exchange for the commission on insurance." Id. (emphasis added). ore was concerned that this 

result "could be unfair to the consumer in some cases." Id. (emphasis added). For example, 

"some of the things done by a pension or profit sharing advisor could also be done by an 

insurance agent .... [T]o require a full fee for both aspects of the service received would result 

in a client paying twice for the same service." Id. 

OIC requested that the legislature adopt Section 157 to address this situation-

specifically creating a carve-out to the statues authorizing the Commissioner to approve 

9 Even if WAC 284-17-835 were rendered "meaningless" by Zeneflts' statutory interpretation
which it is not - that consideration would be irrelevant as the intent of the legislature in enacting a statute 
cannot be gleaned from a subsequently enacted regulation adopted by the implementing agency. 
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arrangements that could violate the statutes. That opportunity for a carve-out from what would 

otherwise be a violation of the statutes does not, however, change what is required to constitute a 

violation in the first instance-Le., the discount, reduction in charges, or other benefit must be 

"as a result of an insurance purchase" or "in exchange for the commission on insurance." Id. In 

other words, Section 157 simply creates an exception in certain instances where discounts are 

provided in exchange for insurance. Here, there is no such exchange-Zenefits does not offer 

free services "as a result of an insurance purchase" and revenues that otherwise would be 

collected are not "foregone ... in exchange for the commission on insurance." In short, OIC's 

contention that other statutes and regulations support its Consent Order is baseless and the 

statutory language requires a ruling in Zenefits' favor. 

F. OIC's statutory interpretation would have broad, unintended consequences 
for the many innovative Washington licensees like Zenefits. 

There can be little doubt that Hamje's per se test and OIC's "convenience" test would 

both snare all sorts of licensed entities offering non-insurance products and services-resulting 

in the very "unintended consequences" that Hamje cautioned against. For example, Expedia is a 

Washington licensed producer, offering travel insurance to its customers. Zen. Ex. BZ at I. It 

highlights its insurance line in its annual financial statements, noting that insurance sales are a 

significant and growing part of its business. Zen. Ex. BZ at 62, 144. At the same time, Expedia 

offers a variety of valuable discounts to its customers, including its insurance customers, such as: 

a free hotel stay after 10 nights of bookings; the ability to earn "Orbucks" for discounts on future 

bookings at hotels; a partnership with a bank to offer "rebates" to new bank cardholders and 

"exclusive discounts" when cards are used at Expedia affiliate hotels.com; and a partnership with 

Cabify for rideshare discounts. Zen. Ex. BZ at 55, 149. These benefits are valuable enough that 

Expedia has to book a liability for the estimated future cost of redemptions in its financial 
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statements. Id. at 55. 

ADP is a payroll company that also provides time and attendance and human resources 

technology to its consumers and is a direct competitor of Zenefits. Zen. Ex. BY; Haz. Tr. ADP 

is also a Washington licensed producer offering property, casualty and health lines of insurance, 

while promoting two free months of payroll service to new customers-on the same webpage it 

advertises its insurance offerings. See Attachment 2. 

USAA is a bank and licensed producer that offers free checking, no monthly service fee, 

free A TM use, free direct deposits, free transfers and bill payment, free roadside assistance and 

25% discounts at partner rental car companies Avis, Hertz, Budget and Enterprise. Zen. Ex. CB 

at 12, 14, 15, 17. USAA sells its liability insurance on the same webpage it advertises car rental 

discounts. Zen. Ex. CB at 13. 

Overstock.com, an online retailer, offers vehicle, residential and business insurance, as 

well as a variety of discounts to its "Club O" members, including dining rewards, free shipping 

and up to 40% off certain purchases. Zen. Ex. CA at 3-5, It gives its Club 0 memberships away 

for free to its credit card holders, veterans, teachers, students and first responders. Zen. Ex. CA 

at 4. In promoting its insurance services, Overstock.com touts that shoppers can purchase 

insurance "directly from its online shopping site" and that with its insurance offerings 

"Overstock.com has joined the growing ranks ofnon-traditional insurance distribution channels." 

Zen. Ex. CA at 6. While OIC has downplayed the impact of its Consent Order on the likes of 

Overstock.com, claiming that these companies are not really in the insurance business, 

Overstock's president and CEO disagrees, noting that its "own, private labeled, full-service 

insurance aisle is "a game changer for the industry" and "a boon to the millions of consumers 

who are looking for more affordable insurance." Id. 
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In sum, the Consent Order's blanket prohibition on "licensees like Zenefits" offering free 

or discounted services to the general public will require these and many other companies with 

innovative business models that offer convenient and affordable access to a variety of products 

and services, including insurance, to either cease offering insurance or stop providing discounts 

on non-insurance services to their customern. Although Hamje discounted this risk, arguing that 

the agency had not investigated these companies, his "objective" per se test would be satisfied 

without the need for any investigation. 

9 III. Public policy weighs in favor of allowing companies like Zenefits to offer valuable 
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software for free or at less thau fair market value. 

A. This common interpretation is supported by public policy considerations. 

Public policy considerations also weigh in favor of allowing licensees like Zenefits to 

offer free services with no connection to an insurance transaction to the general public. 

Requiring Zenefits and other integrated companies to charge more to access historically free 

services simply because they hold insurance producer licenses will hurt the very consumers the 

anti-rebating statues were intended to protect. The testimony of Kalb and the affidavits 

submitted by other Zenefits customers establish that the OIC's Consent Order is forcing 

Washington small business owners and non-profits to incur significant costs. 

The Consent Order's effect, however, will be felt far beyond the additional $8 per 

employee per month charge that Kalb and others have incurred. It will stifle innovation that 

makes the lives of Washington residents easier, more convenient and more productive by 

offer,ing affordable, easily accessible integrated suites of services, and it will limit companies 

. like Expedia, Overstock.com, USAA and ADP from offering valuable discounts to their 

customers. The net effect is that Washington businesses and consumers will pay more than their 

out-of-state counterparts for a variety of goods and services, putting them at a competitive 
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disadvantage. Numerous regulators, as well as OIC's own Legal Affairs Division, have 

acknow !edged that allowing licensees like Zenefits to offer free services unrelated to insurance 

transactions is good public policy. See Zen. Ex. AG (Montana concludes "[t]his interpretation is 

also good public policy, as Zenefits may potentially provide Montana small businesses with 

services they would otherwise not be able to afford"); Zen. Ex. T at 3 (Sticker concludes 

"[p ]ublic policy considerations should permit this activity as consumers are benefited by 

convenience and ease of use for employee benefit management unrelated to the purchase or 

solicitation of insurance"; Zen. Exs. AM, AN (Gellermann and Durphy conclude that "as a 

matter of policy" BCBS should be allowed to offer free identity theft protection services to 

insureds). 

B. Hamje's "policy considerations" and OIC's "public interest" arguments do 
not apply here. 

The only legal authority cited by OIC in support of its contorted statutory interpretations 

is a 1996 letter from an Alaska Assistant Attorney General ("AKAG") that Hamje claimed 

provided public policy justifications for outlawing Zenefits' free software and apps. 10 That 

letter, however, does not purport to provide the legislative history of the anti-rebating statutes. 

Nor does it address the reach of those statutes or apply the law to any factual scenario. Rather, 

that letter responds to questions posed by a State Senator about whether Alaska's anti-rebating 

statute violates Alaska's due process clause. Zen. Ex. B at 2. In an attempt to establish a 

"rational basis" for that statute, the AKAG proposes a list of 13 "public policy" reasons "to 

10 I-Iamje testified that the Alaska AG letter was the "best" he found. Hamje Tr. P.69, 11. It was 
also the "best" that another O!C staffer could come up with. See Zen. Ex. B at 1. And Washington 
Assistant Attorney General Marta DeLeon could do no better, acknowledging to Hamje: "You also 
mentioned some legislative history about one of the purposes of the rebating statutes being to maintain 
fair competition between brokers .. Do you have any notes or materials about that? The bill reports that I 
reviewed don't mention competition as an issue." Zen. Ex. AT. 
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support these laws," Id at 10. This list is nothing more than a contemporary justification, by a 

single state assistant attorney general, for finding Alaska's statute constitutional. It certainly 

cannot form the basis for an expanded, and unprecedented, interpretation of Washington's 

statutes. 11 

Regardless of their merits generally, there is no evidence in the record to support a 

finding that these public policy justifications apply here or that the Consent Order is otherwise 

"in the public interest." In his testimony, Hamje identified five policy justifications for the 

Consent Order purportedly derived from the Alaska letter. Zenefits addresses each in turn. 

i. Hamje: "Nothing is free; someone has to pay; usually it is the consumer." 

According to this theory, the "cost" of Zenefits free software and apps may be passed on 

to and incurred by insureds in the form of increased premiums. This theory is bald speculation, 

Indeed, Hamje acknowledged that "Zenefits may have a system that they don't have to do that" 

and that he doesn't "know enough about how Zenefits business model works in terms of ... how 

they support their activities." Hamje Tr. at 72: 20-25, 73: 1-6. While Hamje pointed to 

17 authorities suggesting that the free software and apps are of significant value to Zenefits 

18 customers, OIC offered no evidence of the cost to Zenejits of providing the free software and 
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11 None of the other materials provided to Hamje in Exhibit B support OIC's legal interpretation or 
that the Consent Order is in the public interest. The undated article entitled Florida's Anti-Rebating Law: 
Background and Development, is notable only for the fact that it quotes the Alaska A G's laundry list of 
public policy considerations. Notably, in 1996, the Florida Supreme Court held that Florida's anti
rebating statute violated the state's due process clause by unnecessarily limiting the bargaining power of 
consumers. Dep 't of Ins. v. Date County Consumer Advocate 's Office, 90 A.L.R. 4th 193 (Fl. 1986). 
While the 2006 column published in the Tarhee/ Financial Advisor claims that one of the "important 
public policy reasons" for the anti-rebating statutes is "to prevent the creation of a competitive 
disadvantage or tmlevel playing field for other agents, brokers and agencies in the market." This theory 
apparently didn't cany water when North Carolina concluded in March 2015 that Zenefits "is not 
engaging in rebating in violation" of its insurance laws because "Zenefits is not offering its free platform 
in exchange for brokering insurance, .. [and, c]onsumers are not penalized for not using Zenefits as its 
insurance broker." Compare Zen. Ex. B with Zen. Ex. Y. 
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apps. Hamje also acknowledged that neither he nor OIC talked to insurers about the likelihood 

they would pass on costs through premium increase; to Zenefits customers about their premiums; 

or to regulators in other states about Zenefits' impact on premiums in those markets. Hamje Tr. 

at 215: 4-7, 18-22. 

ii. H amje: "Zeneflts free offerings will result in price discrimination among 
policyholders." 

There is no plausible basis to conclude that Zenefits free software and apps will result in 

price discrimination. The anti-rebating statutes were adopted to address brokers' paying rebates 

of their commissions, in cash or cash equivalent, to some insureds and not others. Here, on the 

other hand, anyone can access Zenefits' free HR software and apps, including insureds using 

different brokers. To the extent that the ability to access these free offerings reduces the 

"effective" premium paid by insureds-as Hamje suggested--everyone in the marketplace can 

take advantage of this offering, not just Zenefits' insurance customers. This is not discrimination 

of any kind, much less the kind the laws were intended to address. 

iii. Hamje: The Consent Order is necessary to ensure a "level playing .field" for 
competing brokers. 

The anti-rebating statutes were adopted to protect consumers, not to protect local brokers 

from competition at the expense of consumers. Indeed, as in any industry, competition among 

brokers is good for consumers, resultingin innovation and better customer service. 

Even if one were to assume an anti-competitive purpose to the anti-rebating statute, 

Hamje's conclusory assertion that "no one can compete with the resources Zenefits has" has no 

basis in fact. Indeed, Hamje admitted that he does not know Zenefits' annual revenue, its market 

share, or even whether it is profitable; aud his lack of familiarity with the facts of this case is 

further underscored by his striking admission that he didn't even read all of Investigator Deb 
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Calhoun's interviews of Zenefits customers or any of OIC's Final Investigative Report. Hamje 

Tr. at 159: 2-4, 227: 16-25. Tellingly, the only sources Hamje turned to for information about 

Zenefits' potential impact on the market were Zenefits competitors, represented by the Big I. Id. 

at 215: 4-14, 220: 16-25, 221; 7-15, 224: 18-22. Regardless, OIC offered no evidence for the 

proposition that increased competition could have an adverse effect on consumers. 

iv. Hamje: Zenejits' free offerings could create a risk of insurer insolvency. 

' 
The anti-rebating statutes were prompted by, among other things, the concern that if 

brokers rebated too much of their commissions to insureds they would demand bigger 

commissions, potentially threatening insurers with insolvency. OIC admittedly did not speak to 

any insurers to inquire about commission trends or whether brokers were seeking larger 

commissions to compensate them for "free" services. Hamje didn't talk to OIC's Rates and 

Forms department about premium and commission trends. Had he done so, he would have 

discovered that commissions are in fact decreasing due to competition in the market place. It 

also deserves note that this theory was considered and rejected by Stickler, who concluded that 

there was no insolvency risk since "Zenefits apparently bears the cost of providing the 

noninsurance services alone, so the insurer's revenue and ability to pay is unaffected." Zen. Ex. 

Tat 3. 

v. Hamje: Zenefits' free offerings may result in insureds buying unsuitable 
policies. 

Again, OIC did nothing to investigate whether this in fact occurred. On the other hand, 

Calhoun's interviews of 28 Zenefits' insurance customers, which Hamje did not read, revealed 

that they were nearly uniformly pleased with their insurance policies and that many retained their 

existing policies after designating Zenefits as their broker of record. Moreover, the suggestion 

that a business might spend tens if not hundreds of t110usands of dollars on an "unsuitable" policy 
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simply because it availed itself of Zenefits' free apps makes no sense. 

In the end, all of these justifications suffer the same fatal flaw. There is no evidence to 

suggest that they apply to Zenefits' free offerings or that OIC assessed their applicability at the 

time it was investigating Zenefits. 

IV. OIC's Consent Order is entitled to no deference. 

As discussed above, because the standard of review here is de nova, OIC is not entitled to 

deference. Further, deference to an agency is inappropriate where an agency's decision is-as 

9 here--undocumented, post-hoc and unsupported by clear and consistent reasoning. See 
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Chandler, at * 11. 

As OIC's former Deputy Commissioner for Legal Affairs Carol Sureau testified, 

Commissioner Kreidler, prompted by concerns that the agency was inconsistent in its application 

of the law, adopted a detailed set of procedures for investigations and enforcement actions 

designed to ensure consistency, transparency, and predictability. That process requires that: (!) 

an enforcement action be referred to Legal Affairs; (2) the action then be assigned to a Legal 

Affairs staff attorney to perform a legal analysis and then reduce it to writing; (3) Legal Affairs, 

where appropriate, may also assign an investigator to investigate and report factual findings 

which the assigned attorney considers in her legal analysis; (4) if, on the basis of that legal 

analysis, the Deputy Commissioner for Legal Affairs determines that there was a violation, the 

case is be referred to either the Compliance Committee ("CC") or the Producer Enforcement 

Group ("PEG") along with a written legal analysis and recommendations; and (5) that the CC or 

PEG meet and issue an Outcome Summary with a final recommendation as to the enforcement 

action. This process (the "Kreidler Process") is reinforced by the February 23, 2015 Legal 

Affairs Interoffice Memorandum launching a formal investigation into Zenefits. Zen. Ex. W 
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(describing OIC's "standard investigative protocol" and "standard operating procedures"). As 

that memorandum establishes, there must be detailed findings-in writing-reflecting whether 

violations of the law occurred, summarizing all the evidence gathered and containing the 

ultimate legal conclusions. 

Hamje conceded that none of this was done here. Hamje Tr. at 173: 8-10. Instead, the 

agency took the "unprecedented" step of transferring the case from Legal Affairs to Hamje. 

Although Hamje testified that it is important in investigations to focus on the details, obtain staff 

input, be consistent, consider unintended consequences and memorialize decisions, he and OIC 

did none of these things after he took over the investigation. Hamje Tr. at 113: 21-23, 114: 1-2, 

131: 21-25, 183: 12-15, 232: 1. Indeed, the paper trail went cold as soon as Hamje was assigned 

the case, with one exception-Hamje continued to provide an audience to, and solicit the views 

of, the local brokers' lobbying group, the Big I. As a result of these failures, Hamje was unable 

to explain: why the case was transferred to him; why the September 14, 2015 draft Final 

Investigative Report did not contain a finding; why he was purporting to assess the applicability 

of statutory exceptions in the fall of2015 if ore had not yet decided to find Zenefits in violation 

as he contends; what happened at and who attended the meeting in the spring of 2016 when 

Hamje allegedly made his recommendation and transferred the case back to Legal; or why he 

didn't bother to read the August 1, 2016, Final Investigative Report until preparing for this 

hearing. These failures demonstrate the arbitrary nature of this enforcement action and the lack 

of merit in OIC's post-hoc legal theories, to which no deference should be afforded. See 

Chandler, at * 11 (under de nova review, arbitrary agency procedures that "disregard the facts 

and circumstances, and [that] are unreasoned and without consideration" should be rejected). 
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CONCLUSION 

Zenefits is revolutionizing the way small businesses and non-profits operate their 

businesses, much in the same way the iPhone revolutionized how we live our day-to-day lives. 

Zenefits' innovative integrated platform provides employers and their employees with all their 

HR, payroll, and benefits information at their fingertips, both in the cloud and on their mobile 

devices, eliminating the burden and cost of mountains of paperwork and time consuming tasks. 

It provides small business owners like Stefan Kalb with access to a host of HR services that 

were, until now, complicated and costly to administer, and frees them up to focus on building 

their businesses, creating jobs and simplifying their employees' lives. 

OIC's expansive and unprecedented interpretation of the anti-rebating statutes threatens 

all of this, and more. Were there some compelling public interest in requiring licensees like 

Zenefits. to charge for services that enhance consumer convenience one might understand OJ C's 

approach. But there is not. To the contrary, the evidence established that this was an ends

driven, politically motivated decision, with no consideration of agency precedent, or process, or 

its impact on consumers that OIC even today cannot explain or justify. These significant failings 

aside, the law is clear: the anti-rebating statutes do not prohibit Zenefits or other licensees like 

Zenefits-including banks and online travel agencies-from offering free non-insurance benefits 

on equal terms to the general public. 

For these reasons and those set forth at the hearing and in Zenefits' Hearing Brief, the 

Court should rule that RCW 48.30.140 and RCW 48.30.150 do not prohibit a licensee like 

Zenefits, acting directly or through affiliates, from offering valuable software functions or other 

valuable benefits for free or at less than fair market value to the public, and should reverse OIC's 

conclusion to the contrary. 
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Page 10 Page 11 

1 completed concerning insurance companies, 1 presentation as the other one, staff attorneys 
2 potentially (UN INTEL] for insurance companies, if 2 would, and the deputies would listen as questions 

there would be a discussion with our alum. have been decided, what would be the (UNINTEL]. 
4 Not all the deputies, most of the 4 You know, the idea behind it, there are two ' 5 deputies were there. I think the only deputy that 5 things that were really hnportant about it. The 
6 did not attend was operations deputy, but it was 6 first was, is that there had been a thne before t 
7 all of the regulatory--the big regulatory, we 7 commissioner [UNINTEL] had come to the office, 
8 used to call them the big three--Consumer 8 that the decisions were made by the legal affairs 
9 Protection, Rates and Forms, and Company 9 deputy, (UNJNTEL]. 

10 Supervision, 'and then also, Legal Affairs. 10 And this was not so1nething that was 
11 Legal affairs led that group. And also, 11 deemed by the deputies, particularly the new 
12 Policy that was there, as well as Public Affairs. 12 deputies that were coining in, son1ething that was 
l3 If I've missed one, l'1n sure Mr. Colman will 13 appropriate. That particular deputy, and I'n1 not 
14 retnind me. And what we would do is the attorneysM 14 talking about Ms. Cirillo, because she was 
15 -and I'd give this to staff attorneys as well. 15 appointed [UNJNTEL] tenure. It was a predecessor, 
16 We would present with a memo, facts, 16 where there wereMM1ny understanding is, there were 
17 law, explain it, answer questions. My practice 17 objections about how they operated, where 
18 had been, meet with the deputy for a particular 1B decisions will be n1ade about the input of the 
19 area that had referred the matter originally, and 19 staff, without the input of the deputies. 
20 to make sure that whatever recomtnendation 1 was 20 And there would be no consistency. 
21 going to make would be something that a deputy 21 There would be no connection to policies I! 

22 would--that [UNJNTEL] on, but also [UNINTEL]. 22 necessarily that the co1n1nissioner was wanting to 
23 What we were doing, 1 wanted to try to get 23 focus on these kinds of things. And so, that was 
24 (UN INTEL], if! could. 24 so1nething that wanted to be cured, and it was 
25 And so, I would go ahead and make the 25 wanted that there would be a decision that people 

-· -----------"~·~ 
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would focus in trying to make sure that it would 1 it had been before. That was really what 1ny job 
2 be a consensus driven, and it would take into 2 was supposed to be. 

consideration all of the various aspects of 3 And what [UN!NTEL] we set up and we 
4 [UNINTEL] what the agency was focusing on, 4 would call it the [UNINTEL] enforcement 
5 The other aspect of it, that I think [UNINTEL]. And it was to be made up offive 
6 was extre1nely itnportant is consistency, working members. And two deputies, Legal Affairs, 
7 precedent, trying to--there were a series of 7 and Consumer Protection, Producer Licensing and 
B principles that were laid out, when it was first 8 Enforce1nent programMMI'1n sorry, produce the 
9 established. And it may have been modified from 9 licensing [UNINTEL] a progrmn manager was also a 

10 time to time, but they were principles that 10 (UNINTEL] member. 
11 [UNINTEL], took things that determined that 11 The 1nanager investigations was a 
12 fairness, how it would look to the public, you 12 [UNINTEL] n1e1nber. And also, excuse ine, the senior 
13 know, just a whole (UNINTEL], I don't remember 13 statfattorney1 who actually was designated to 
14 them all now, but we paid close attention to try 14 facilitate the (UNINTEL]. And that--the original 
15 to be fair in how--but we do that, and 15 one was agentle1nan by the name of Chuck Brown, 
16 accomplished that. 16 who had beenMMactua11y started as a staff 
17 So and another group that was also kind 17 attorney just a couple of1nonths before I becmne 
18 of spawned from this grnup was after the 18 employed at the OJC. 
19 investigation's function was transferred into 19 So that meeting was basically, the 
20 Legal Affairs, and Ms, Cirillo began to deal with 20 intention was to do the smne thing. Memos had 
21 the, you know, the investigation's union, and the 21 been prepared and presented, and the idea would 
22 different, her concept, which is basically an 22 be is that we would talk about then1 and trying to 
23 investigator's unit, purely, you know, 23 be consistent and fair on how we would approach . 
24 investigating n1atters, not trying to pro1note 24 the staff. . 
25 co1npliance, you know, at least not directly, as 25 And so, thatM-now there were other 
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years, I've been with [UNINTEL] Affordable Carn 1 And ifyouwwyou know~ you 1nay be taking 
2 Act groups served on for years. There were~wmost 2 an action in one area, and you know, maybe 

recently, it's called an ACA Aligmnent Group, I 3 responding to a consumer request stay or a 
4 think iswwtbat it's dealing with. consumer issue or a producer issue or a company 

But the ones that I've described to 5 issue. And it 1nay be for the first thne, that's 
you, I think are ones that are the most··that I 6 the first tin1e you've ever seen it. 

7 can think of right now, they're the ones that 7 Well, that 1nay very well be the case 
have continued for a long period ofthne and that 8 that maybe it's the ease to [UN INTEL] for the 

9 I've participated in in one way or the other. 9 entire agency, but probably it isn't. Probably 
10 DARRYL E. COLMAN: And you talked about 10 somebody else in the agency has been working on 
11 a nun1ber of groups that seemed to cross 11 that and knows something about it. 
12 divisional lines. Why is getting [UNINTEL]? 12 And the problem is, there's a lot of 
13 JOHN HAMJE: Well, you know, the thing 13 thnes that these kinds of things will come into 
14 about bureaucracies, and I have to say, you know, 14 the agency, and something will be--a [UNINTEL] 
15 I've been involved in them both in the private 15 will be written, a decision 1night be tnade, a me1no 
16 sector and in the public sector for 33 years, 16 might be prepared, something would occur, and it 
17 with [UNINTEL]. I think it--one of the hugest 17 would state a position. 
1B problems I think you deal with is people talking 18 And then, it would turn out, well, wait 
19 to ~ach other, and people sharing information. 19 a n1inute. You didn't check with the people that 
20 Siloes, it's just terrible. 20 are actually involved in the day to day 
21 And I know that it's also an issue that 21 regulation of that particu\m· area, you know? And 
22 many private sector coinpanies have to deal with 22 no, we-where's 1ne1nos we've had before. Here's 
23 as well, but iCsjustwwJjust found it to be 23 information we've had before. 1-lere's things we've 
24 something that's very characterization, of what 24 done before. 
25 you find in bureaucracies, 25 You need to take that into 

-----------
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1 consideration. And so, this was what we were and Mike Watson wanted to do, and the compliance 
2 trying to do. You know, we have a number of areas group. 

and I think it's particularly with the deputies, And it's clearly one of the things we 
4 they can talk to each other about these things. wanted to do with the producer, enforce1nent as 
5 And they will try to share information. And well. But all these other groups, that is a :; 

6 they're really the ultimate folks that are 6 co1111non deno1ninato1\ I would--
7 1·esponsible for thewwhow their groups operate. DARRYL E. COLMAN: Thank you. Do you 
8 But staff are the ones below the believe these kind of processes help with 
9 deputies who are usually the ones who have the 9 [UNINTEL] public? 

10 great expertise. They're the ones that have been 10 JOHN HAMJE: Well, of course. You tend 
11 on the front lines for years. And they're the 11 to have, you know, 1'111 a little bit of a student 
12 ones that you need--they are the [UNINTEL] that 12 of[UNINTEL] history. You know, [UNINTEL], he 
13 you go to. 13 could make all of the decisions because he was a 

,, 
14 Now seei now so1netimes they're wt·ong. 14 genius. But not everybody is a genius. And the 
15 You discover they've n1adew-you know, they're-~· 15 best way to go ahead and try to con1e to a fair 
16 that they're doing something incorrectly and 16 and appropriate decision is to bring in smart 
17 you 1ve changed. And thafs important, too, by the 17 people, is to have the people, particldarly the 
18 way. 18 people that have the expertise and have the 
19 But n1ore often than not, they have 19 experience ofhaving-wworking in these various 
20 something really worthwhile to share, and that 20 areas, to be at the table to talk about it. 
21 you have to make sure that that is pulled in, and 21 And that was, I think, what really 
22 you try to develop different mechanis1ns. And so1ne 22 helps the consumers, because then you try to come 
23 of these types of committees that we've pulled 23 tow-with a--well, you trywwyou n1ay not always get 

i 
24 together tended to do exactly that, and I think 24 wisdo1n, but you want to have son1ething where you ,, 
25 that's what Carol Cirillo and the commissioner 25 display so1ne good judg1nent and 1nake good 

6 
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2015. And because I don't know if there had been Your Honor, we'll ask for a briefrestroo1n break. 
2 an investigation before. I understood there was JUDGE LISA DUBLIN: Sure. 

so111e inquiries 1nade or so1nething, but in any DARRYL E. COLMAN: ls that all right? 
4 case, the decision, my recollection was, is it JUDGE LISA DUBLIN: Absolutely, and 

was 111ade at a deputy's meeting, and it should be 5 [UNINTEL) when you're ready. We're off the 
be.fore. But that's 1ny recollection. 6 record. 

DARRYL E. COLMAN: Okay. And is that ? (Recess) 
a also the case with the decision to 1nove forwm·d JUDGE LISA DUBLIN: All right. We're 
9 with the enforcement? back on the record after a 1norning break in 

10 JOHN HAM.IE: Yes, there's no question 10 testi1nony. During that break or any breaks 
11 about that because I re1nember making the 11 yesterday, did we talk about the case, Ms. 
12 presentation at the deputy meeting because it was 12 Cohnan? 
13 1nine. I was the one that canied the ball on the 13 DARRYLE. COLMAN: We did not, Your 
14 compliance side to try to bring it through 14 Honor. 
15 compliance and trying to identify and n1ake sure, lS JUDGE LISA DUBLIN: Thank you. And 
16 you know, we knew where the issues were, we knew 16 [UNINTEL]? 
1? where the statutory framework was, and so that I, 1? PETER WALSH: No, we did not, Your 
18 the frunilies, the [UNINTEL] that presentation and 18 H_onor. ,, 
19 that it was referred by the deputies and the 19 JUDGE LISA DUBLIN: All right, then, ,, 
20 chief deputy in order to--for enforcement. 20 thank you. All right, then. 
21 DARRYL E. COLMAN: Was the chief--was 21 DARRYL E. COLMAN: Thank you. Mr. I--lmnje, 
22 the deputy for legal affairs part of those 22 is there anything else that you'd like to add 
23 decisions? 23 about the decision 1naldng process in this case? 
24 JOHN I-IAMJE: Absolutely. 24 JOHN HAM.TE: I don't think so, no. 
25 DARRYL E. COLMAN: !fit's all right, 25 DARRYL E. COLMAN: No? Okay, thank you. 
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You testified earlier about how you were clear 1 as I said, when I found that old AGO opinion, I 
2 that Zenefits' business model fed into 4831, 40, 2 thought I found 1naybe at least a recognition back 

and 150. Could you explain that, please? then, or maybe even back further, who knows. 
4 JOHN HAMJE: Well, Zenefits is an These are old laws, you know? They're--
5 insurance produced--it makes no bones about. the 5 these are from 1911, so they're based--at least 
6 faet that it makes its money from selling 6 before all of the modifications were n1ade, 
? insurance. And [UNINTEL] it's the way it pays for ? they're fro1n 1911, and that was a time when 
8 providing all these free services [UNINTEL] to us you're really looking at things that were going ' 

to e1nployers. 9 on in the late 19th century, early 20th century. 
10 I base that on 1naterials that J had 10 And so, but so I don't know how--1 
11 reviewed that can1e out of the investigation of 11 can't reach back to 1911 when [UNINTEL] back 
12 the OIC. Time and again, it talks about those 12 then, [UNINTEL]. But tl1is seemed to be a real 
13 materials) data titning and other n1aterials, you 13 proble111. lt's not pern1ittcd to go ahead and 
14 know, that have taken [UNINTEL] do this because 14 provide those kinds of benefits, to [UNINTEL] and 
15 they make their money fron1 selling insurance. 15 selling them to insurance. You know, one of the 
16 And so, you know, that is a proble1n 16 issues that has been raised is, there's no 
17 when you provide free anything or provide other 1? requirement to [UNINTEL]. 
1B types of benefits that are not part of the policy 18 So you know, that's fine. IfZencfits· 
19 that is issued to the insured. And that is what's 19 were not in selling insurance, there'd be ,;' 

20 prohibited by a base [UN INTEL] and a legal 20 absolutely no problem with the agency, a[UNINTEL] . 
21 [UNINTEL] statutes. 21 T have any issue with Zenefits whatsoever, but 
22 And if so, the agency's enforced it, 22 because they are selling insurance, then we ,, 
23 was [UNINTEL] at the agency. And staff, if 23 looked at their entire, you know, the way they 

,, 

24 they're my staff, who !--who have been there 24 relate to their custo1ners. 
25 longer than I have, have confirmed that. So and 25 And clearly, when they offer as an 

r 
" 

~ ~~ __ ,,.,. '"" "" 
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it. do? What are the policies? What are the 
2 And so as we did--during that time, one 2 arguments--what are the reasons for these 

of the things that I was interested in exploring particular laws? Are they still valid today? 
is that all during this time, all we had really 4 And I found a number of different 

' 
5 been doing is just saying, okay, here are the 5 things, and ultimately I came to the conclusion, 
6 laws, and laid out and [UNINTEL] the legislature. 6 yes, that they are, and I felt that they were. 
7 We're not that concerned about the policy. We're 7 And I put together some 1naterials and I shared 
3 just going to implement these laws as we 3 them with the legislative director so that she 
9 understand, could use them. Because these questions were 

10 Well, now for the first tin1e we were 10 going to come up before the legislature on these 
11 going to be dealing--this is out there--with the 11 issues. And so we got that answered, so our 
12 policymakers. And of course their questions are 12 proposal then--as we moved forward, all we did 
13 going to be, why do we need these laws? What's 13 was we just worked on trying to refine the I 
14 this all about? This is counterintuitive. 14 proposals that were before the legislature. 
15 Consumers are not getting a good deal here. 15 And so as we went through it, we did so le 
16 What's happening? 16 and it was--we ended up with, I think the 133 and 
17 And so I asked that question, too. I 17 135, which are the ones I mentioned before--are 
13 said, do we really need these laws anymore? Why 13 the two that came out ofit. We also ended up 
19 don't we go ahead and just dump them? And I 19 with the rulemaking. We went back, we had to go 

' 
20 talked to the chief deputy about it and he agreed 20 ahead and make changes in some of the rules that 
21 that we needed to make a decision--put up or shut 21 would've gone into effect in July so that we 
22 up. 22 could go ahead and reflect the changes in the 

" So, I began son1e research mostly on the 23 law. And so we did so, and we clarified so111e 
24 internet, looking, trying to get information 24 things in those rules as well. 
25 about well, what's going ... what do other states 25 And so that's really, I think, where I 

-~ 
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got my education and I think that many staff that So that was another thing that we went 
2 I shared all of this with at the agency had through that I also had shared with the [UNINTEL 

learned a lot about what was underlying--what the PHRASE]. 
4 underlying policy was for these and more about 4 DARRYL E. COLMAN: Mr. Hamje, did you 

how we enforce it. 5 find any helpful materials that helped your 
·Part of what also had co1ne up too is 6 understanding for the purpose of the rebating 

7 there was an argument or an issue was raised that sessions? 
we were not enforcing these laws. It apparently a MR. J-IAMJE: I did. l think the best one 

9 crune tlu·ough our legislative director, hearing 9 that I found--I liked it the best--was an old 
10 something like that. And so one of the things I 10 Alaska attorney general cmne in fro1n 1995 or '6 
11 also did is I went back at that time and had my 11 or something like that, and they just laid it out 
12 staff working with the [UNINTEL] Affairs staff to 12 beautifully what they were. It was one ofa 
13 put together and list the [UNJNTEL] of the 13 nutnber of ditlbrent things. There were a nu1nber 
14 consent orders and other types of orders, and 14 of articles that I felt were particularly useful 
15 other actions, and letters of reprin1and, and all 15 that 1 shared. Tread a lot more than just that, 
16 that kind of stuff that were involved in--going 16 but these were things that I thought were 1nost 
17 back three-four years, I don't know how 1nany 17 useful and could be easily understood and picked 
18 years now it was, from the end of2014, and with lB up by staff when they were reviewing thc1n, and 
19 a little briefsummm·y of each of these orders 19 could be explained. 
20 and what happened. And show that we actually were 20 DARRYL E. COLMAN: I'm going to hand to 
21 enforcing it. We were not ignoring it at all, and 21 you the Appellant's Exhibit [UNINTEL]. Could you 
22 we were doing our job, so that she would have 22 take a look at Exhibit B, Page, I think, three? 
23 that as a1n1nunition, So when she went before the 23 [UNINTEL] two and three. Do you recognize that 
24 legislature and had those questions raised, she 24 documc11t? 
25 would have something there you could talk about. 25 MR. 1-IAMJE: Yes, Yes, this is the one 
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from--this is the AG opinion I was talking about. 
It goes from Page 2...it goes from Page 2 to Page 
14. What I plagiarize often from this particular 
document were those ite1ns on Page 9. There's a 
laundry list there--! think it's the one. It goes 
on to Page 10 as well. And I changed it a little 
bit to take the ones out that I didn't think 
applied anymore. And I prepared kind of--just a 
sheet that I would include in some of my en1ails 
that were sent around to the liaison and to other 
staff that were working on that legislation at 
the agency. 

DARRYL E. COLMAN: What did you take 
away fro1n this docu111ent? 

MR. HAMJE: Well, that there was still 
use for it. You know, the world was a lot 
different in the late 19th eentury, early 20th 
century in tenns of insurance. But--and things 
were just going crazy. We didn't have as good 
financial 1·egulation, there was ... The one thing 
that has not changed, there's tremendous 
competition. 

But back then, the co1npetition--to such 
an extent it was n1uch less regulated. And so 
there were folks pron1ising all kinds of things to 
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their business 1nodel in this state, we're going 
to be looking at others in other areas, not just 
in health and disability, but others in all the 
other lines of insurance will start looking at 
the possibility of doing the same thing or 
something sin1ilar because the concept could be 
applicable all the way across the board. 

You know, one of the things that's 
different now is that we have a lot better 
financial regulation of insurance. Much better. 
And having been in an insurance departlnent in the 
~sos and worked in receiverships, I am very 
grateful for all the work that was done for so 
many years since that tin1e in really tightening 
down all of the financial regulations. So it's 
much stronger now. 

But what happens is this: Is that 
anything that is given to a consun1er that is free 
is really not free. It's going to be paid for. 
Somebody has to pay for it, and usually it's 
going to be the consu1ner. 

Now, Zenefits may have a systen1 that 
they don't have to do that to, but the concept 
that's applied across the board, what's going to 
happen is that everybody else is going to get 
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go ahead and sell insurance. And it just ereated 
issues with how--with insurance--insolvencies, 
with consu1ners being hurt, all kinds of issues. 

And so these Jaws ultimately--and 
essentially they're based on a 1nodel--were 
enaeted and we're talking about I 40 and 150 
basieally. I think 140 is the broader statute; 
150 is kind of a subset of that broader statute 
but they're very closely related. 

They were designed to stop these 
practices and create a level playing field so 
that there would not be these kinds of marketing 
abuses that were creating all of the problems in 
the marketplace. And so when you look at these 
particularnumber of--113 .. .! think they, to some 
extent, can apply today but not all of them as 
1nuch as others and there are so1ne changes, too. 

Keep in mind that these rebating laws 
[UNINTEL] all lines of insurance. And I think 
that's ve1y in1portant to keep in 1nind when you're 
talking about it. It's not just health or 
disability insurance, which is what the benefits 
are all about; it goes way beyond that. 

And so, if there's a determination made 
that Zenefits can go ahead and go forward and use 
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into that business and try to do the same thing. 
They 1nay not be able to·-assu1ning, again, and I 
don't know enough about how Zenefits' busine.ss 
1nodel works in terms of the inner activities of 
how the funds--how they support their activities
-what will happen is that everybody will have to 
go ahead and start providing freebies, tl·ee 
services, to go ahead and co1npete in the 
marketplace. 

If you don't do that, then there's 
going to be--then you're going to lose out to 
other competition. And when that happens, these 
kinds of expenses for these freebies can be built 
into the race and they will be approved by 
insurance companies·-by the insurance departments 
in their rate [UNINTEL]. And so, the rate premium 
will be higher, and the freebies wil.l actually be 
reflected and it' II be paid in those rates. 

And it particularly is going to be 
significant because ifso1ne of the people do not 
buy--or l'n1 sorry--do not buy insurance but 
receive the services, well, they're not going to 
contribute, and so the pre1niums are not going to 
reflect--they'rejust going to reflect that-
there's a sinaller group of people that's going to 
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JUDGE LISA DUBLIN: Thank you. 1 analyzed11 is accurate. 
[BREAK] 2 PETER WALSH: Okay. And where is that 

JUDGE LISA DUBLIN: All right, we're review and analysis memorialized? 
back on the record after lunch, The time is about 4 JOHN HAMJE: It's not. 

5 12:54. We'll resun1e with cross-exan1ination, I 5 PETER WALSH: It's not in the final--the 
6 believe of Mr. I-lamje. Are you ready to proceed? 6 agency's final investigative report? 
7 PETER WALSH: Iain, thank you, Your 7 JOHN HAMJE: No, it would not be there. 

Honor. PETER WALSH: It's not in the consent 
JUDGE LISA DUBLIN: All right, thank 9 order? 

10 you. 10 JOHN HAMJE: No, it's not. 
11 PETER WALSI-1: Good afternoon, Mr. Hmnje. 11 PETER WALSH: ls it in any legal affairs_ 
12 JOHN HAMJE: Good afternoon. 12 department inemo? 
13 PETER WALSH: I have a number of things 13 JOHN HAMJE: Not that I'm aware of. 
14 I want to cover. But I want to go back to one of 14 PETER WALSH: Okay, or a written 
15 the things you n1entioned in your direct 15 reco1nmendation to the producer enforce1nent group? ' 
16 exmnination. You offered a pretty detailed 16 JOHN HAMJE: No. 
17 narrative in defense of OIC1s consent order in 17 PETER WALSH: And it's not in OIC's 
10 the course of your testilnony. And I want to break 18 prehearing brief in this case? ' 
19 it out a little bit. 19 JOHN HAM.IE: Well, may I ask you a 

' 20 One of the things I understand you did 20 question? Are you referl'ing to a document? 
21 is you reviewed and you analyzed Section 4830 140 21 PETER WALSH: I should back up. I I: 
22 and 150. Is that correct? And it's not a guess, 22 apologize. 1-Iave you had an opportunity to review 
23 1neaning those are the--1111 represent the anti~ 23 the brief that has been filed by the Office of 
24 rebating and anti-induce111ent statutes? 24 Insurance Co1nmissioner in this case, in advance 
25 JOHN HAMJE: Well, l guess "reviewed and 25 of this hearing? 

~~-- --
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JOHN HAMJE: No, I have not. me1norialize to writing your analysis or any 
PETER WALSH: Okay. 2 similar analysis of Section 1577 
JOHN I-IAMJE: [UNINTEL] the review and 3 JOHN HAMJE: [UNINTEL] I'm not aware of 

analysis that you mentioned, there was never a 4 any [UNINTEL]. 
5 document [UNINTEL] result of my review and PETER W ALSI-1: You a!so considered the 
6 analysis. legislative history, I understand? 

PETER WALSl-1: You also, I understand, JOHN HAMJE: Yes. 
reviewed and analyzed Section 157, so that's 4830 a PETER WALSl-T: And was that 1nen1orialized 
1577 9 to writing? 

10 JOHN I-IAMJE: That's correct. 10 JOHN HAM.TE: There is a docmnent, butRR 
11 PETER WALSH: And you talked a little 11 that's all that 1natters. 
12 bit about the purpose of that statute today. 12 PETER WALSI-I: What docun1ent is that? 
l3 JOHN HAM.TE: Mm hmm. That's conect. l3 .TOl-lN J-IAMJE: It's a docu1nent that was 
14 PETER WALSH: And likewise that analysis 14 prepared by [UNINTEL] ofour policy and 
15 is not docu111cnted anywhere? 15 legislative affairs division that was shared 
16 JOHN HAMJE: It's not documented. Well, 16 intel'nally. I:: 
17 if it is, it would be in notes here and there. I 17 PETER W ALSI-1: Okay. Do you re1ne1nber 
18 don't recall actually putting together a document 18 about when that was? 
19 of analysis. I took notes. l 1nay haveR-1 reviewed 19 JOHN HAMJE: It was between [UNlNTEL] 
20 materials. I 1nay have n1ade notations. Those are 20 say Nove111ber of2014 and February of2016, 
21 the kinds of things that I did. 21 so1newhere in that [UNINTEL], 
22 PETER WALSH: It's not memorialized in 22 PETER WALSH: And tell me a little bit 
23 any formal report or memos [UNINTEL] OJC? 23 about the docu1nent [UNlNTEL] we issued a public 
24 JOHN 1-IAMJE: It is not. 24 records request to the agency, and it's possible 
25 PETER WALSH: Okay. Did anybodye'ise 25 I missed it. But we asked for anything related to 

25 
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1 this investigation and I don't recall seeing Zenefits? 
2 that. Can you tell 1ne a little bit more about JOHN HAMJE: I don't think so. ,. 

that docun1ent? PETER WALSH: Okay. [UNINTEL] I• 
4 JOHN HAMJE: Yes. It was--Mr. Tompkins legislative history? No n1e1norialization by the 
5 apparently--1'111 going fron1 memory now. l-Ie took 5 agency of how the legislative history of the I• 
6 various--he went back and cut-and-pasted the anti-rebating statutes might apply to Zenefits? 

various changes in the statute fro1n one year to JOHN HAMJE: Not that I'm aware of. 
the next, from one [STATUTE?] as there were PETER WALSH: Okay. Or support some of 

9 amendments, and showing where the differences the public policy purposes that you described 
10 were from year--from session to session, where 10 today? 
11 there was a change. 11 JOHN HAMJE: Well, again, not that I'm 
12 And so, they were all lined up 12 aware of. 
13 chronologically on the page. And they had, you 13 PETER WALSI-I: You also--1 understand you 
14 know, taken the111 out of each--copied the 14 testified that you had given some thought to 
15 docu1nents and just pasted in, and made copies of 15 whether Zenefits's online integrated platform was 
16 that, and then shared that with me, obviously. 16 a good or service. Is that correct? 
17 PETER WALSH: Was there any analysis of 17 JOHN HAMJE: Yes. Uh huh. 
18 Zenefits or application of that legislative 16 PETER WALSH: And is that--was that 
19 history to Zenefits in that memo? 19 analysis 1ne1norialized in writing by you or 
20 JOHN HAMJE: I don't recall anything 20 anybody else at the agency? 
21 other than just laying out how the statute 21 JOHN HAMJE: Not that 1'1n aware of. 
22 evolved. 22 PETER WALSI-I: And you discussed numerous 
23 PETER WALSH: Otherwise, no 23 meetings with Zenefits over the course of 18 
24 memorialization by the agency of how the 24 111011ths; is that correct? 
25 legislative history of--or how 157 might apply to 25 JOI-IN I-IAMJE: No, just two 1neetings. 
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1 PETER WALSH: Two meetings with bit of an interpretation of both. Is that a fair 
2 Zenefits? And were those 1neetings with Zeneflts 2 characterization? 

memorialized by you or the agency? 3 JOI-JN I-TAMJE: Yes, I summarized the1n. 
4 JOHN HAMJE: I took notes on some 4 PETER W ALSI-1: And as--was your sum1nary 
5 occasions, or prepared notes afterwards. I don't 5 or characterization of both of those docu111ents, 
6 recall if I did it on both occasions, 1naybe just 6 or either of those docu111ents, 111emorialized in 

one ofthcn1. 7 writing? 
PETER WALSH: Besides your handwritten JOHN HAMJE: I don't think so. 

9 notes, arc you aware of any memorialization or PETER W i\LSH: Okay. And you talked a 
10 analysis of the infonnation that was obtained in 10 little bit about--1 think you were--in your 
11 those 1neetings by the agency? 11 opinion, there were a series of purposes to the 
12 JOHN HAMJE: 1--no. 12 statute that you identified, which included 
13 PETER WALSH: And you also--we talked 13 passing on--avoiding--1naking sure that costs 
14 about Exhibit 11 in the Office of Insurance 14 weren't passed on to consumers and consumers were 
15 Co1n1nissioner1s Exhibits, the 1981 advisory. And 15 111aking the right decisions about policies, the 
16 you provided a sort of explanation and narrative 16 need for a level playing field. Do you recall 
17 around that. ls that metnorialized in writing? 17 what l'1n talking about? I• 

18 JOHN HAMJE: What, the [UNINTEL] 18 JOHN HAMJE: Yes, I do. 
19 writings? 19 PETER WALSH: Aud any of those public 
20 PETER WALSH: You gave a--okay, yes. 20 policy purposes of the statutes that you offered 
21 Therc1s a '78 attorney general opinion. Is that 21 up, were those n1emorialized in any written 
22 correct? 22 docu111ent by the agency? 
23 JOHN HAMJE: That is correct. 23 JOHN HAMJE: Well, I think there have 
24 PETER WALSH: And there's an '81 OIC 24 ben son1e docu111ents that I have put together that 
25 advisory. And I think you gave a su1n1nary and a 25 I've shared with staff that are based upon that 
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AGO opinion fro1n the Alaska Attorney General's 
Office. I cul and pasted some items for that But 
I don't think that thel'e would be an analysis. I 
might've just provided thoseH-that information as 
a--to give people an understanding of what the 
policy, a policy-:underlying policy is for, [ON 
417]. 

PETER WALSH: So, none of the analysis, 
statutory legislative history or otherwise, that 
you offered today, Mr. I-Iamje, i~ reflected, 
cei1ainly in -- it is not reflected in any formal 
OIC report or analysis, correct? 

JOI-IN I-IAMJE: I'1n not aware of any report 
that would include that information. 

PETER WALSH: And are you aware of 
anything produced by the legal affairs division 
that reflects your views? 

JOHN HAMJE: I'm not aware of anything 
along those lines, no. 

PETER W ALSI-I: Mr. Hamje, the 
interpretation you offered today, do those 
represent your opinion or the opinion of the 
Office of Insurance Comn1issioner? 

JOHN HAMJE: Well, now you've put me in 
a difficult spot. I am no longer associated with 
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the Office of Insurance Co1nmissioner. So, I do 
not speak for it. I can only say that, at the 
tiine that I was an employee of the OIC, they 
ultimately were adopted by the Office of 
Insurance Co1n1nissioner. 

PETER WALSH: When you say ultimately 
they were adopted, do you mean that the Office of 
Insurance Com1nissioner detennined that Zenefits 
was in violation and entered into the consent 
order to address it? 

JOHN HAMJE: Yes, 1 think that that was
-well, you could say it was shown by the OIC's 
actions. 

PETER WALSH: And I understand that. But 
I want to talk specifically about son1e of the, 
you know, legislativeR-the purposes, statutory 
purposes that you identified. To the extent that, 
for exmnple, you represented that one of the 
purposes of the statute purportedly is to ensure 
a level playing field, does that represent the 
view of the Office of the Insurance Com1nissioner 
or your personal opinion? 

JOHN HAMJE: Well, again, !--at the 
time--let's go to June 30th of this year, it was 
1ny date ofretiren1ent, when we1re talking about 
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that. I was--it 1·epresents 111y view, but it also 
was iny understanding of the OIC1s view, as of 
June 30th. 

PETER WALSH: And what was that based 
on? 

JOI-IN HAMJE: Based upon the work that 
I've done with the deputies and the chief deputy. 

PETER WALSH: I-lave you been authorized 
to speak on behalf of the agency here today? 

JOI-IN HAMJE: No. 
PETER WALSH: So, I guess you just 

mentioned you're not--you're no longer with the 
agency, correct? 

JOHN HAMIE: That's correct. 
PETER WALSH: And you haven't been in a 

legal role since 2005? 
JOHN I-IAMJE: That's correct. 
PETER WALSH: Is--Annalisa Gellermann is 

the deputy for legal affairs, correct? 
JOHN HAMJE: That's correct. 
PETER WALSI-I: And is that--that's the 

functional equivalent of a general counsel? 
JOHN HAMJE: She would--it could be. 
PETER WALSH: She's the--
JOHN I-lAMJE: Some of the duties. 
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PETER WALSH: She's the top legal 
officer of the agency. 

JOHN HAMJE: That1s correct. 
PETER WALSH: Okay. And she's still with 

the Office of Insurance Con11nissioner? 
JOHN HAM.IE: That'sHwto the best of 1ny 

knowledge. 
PETER WALSH: Okay. Do you know why OIC 

sent you instead of Ms. Gellermann here to 
explain the agency's statutory interpretation? 

JOHN HAM.TE: No, I don't have any idea. 
PETER WALSH: Did you speak with Ms. 

Gellermann in advance of your testimony today 

about your testitnony and OIC's statutory 
interpretation as it relates to the Zenefits 

case? 
JOHN 1-IAMJE: I've not spoken to Ms. 

Gcllennann at all about 1ny testimony. 
PETER WALSl-J: When was the last time you 

spoke with Ms. Gellermann? 
JOI-IN I-JAM.TE: It may have been ... it 

would have been so111etilne perhaps in the last week 
of111y employ1nent at the Office of Insurance 
Com1nissioner, perhaps at the deputy 1neeting on 
Monday of that week. 
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PETER WALSH: Okay. And when was that? 1 JOI-IN HAMJE: Well, I've talked about the 
JOHN HAMJE: I don1t r~member the dates, 2 positions that--my positions during the 

but it would have been the Monday of--June 30th development ofthis--the 1natters that resulted in 
was the Friday, so I1n1 looking--1ny eyes are not 4 the order we're here to talk about. But I haven't 

5 that good. 5 discussed with her the testimony or what I would 
JUDGE LISA DUBLIN: The calendar? 6 say at this hearing, at all. 

7 JOI-INHAMJE: Yes. 7 PETER WALSH: Mr. Hamje, going back to 
a PETER WALSH: I don't need an exact another piece of your testin1ony, you were asked 
9 date. So, it was sometime in June of--late June 9 why Zeneflts falls into the a1nbit of Section 140 

10 of 2017? 10 and 150, Do you recall that question? 
11 JOI-IN HAMJE: I might have spoken to her 11 JOHN HAMJE: I do. 
12 another tin1e. We did have discussions fro1n time 12 PETER WALSH: And you responded, in 
13 to time, You know, [UNINTEL PHRASE] can be 13 essence, three things. 011e,-it1s a producer. 
14 certain--1'111 assuming that she attended the 14 Correct? That was one of the bases for your 
15 meeting. [UNINTEL PHRASE] whether she did or not. 15 conclusion? 
16 But. 16 JOHN HAMJE: Well, I don't recall my 
17 PETER WALSH: All right, and it doesn't 17 specific testimony right now, but that would be 
18 matter. But 1--but, just to be clear, you have 18 an itnportant criterion. 
19 not spoken to her at all at any point in thne 19 PETER WALSH: In assessing whether or 
20 about your testhnony today. 20 not they were violating the statutes, in your 
21 JOHN HAMJE: That's correct. 21 opinion, obviously, nu1nber one is they're a 
22 PETER WALSH: Or the positions that you 22 producer. 
23 would take. 23 JOHN HAMJE: They're a licensee. 
24 JOHN HAMJE: Well, now-- 24 PETER WALSH: Right. And the second 
25 PETER WALSH: In this proceeding. 25 reason you cited for concluding that they were in 

-·------ ' __, ________ , ___ ~----.. ~ .. ----·---.. ---

1 

2 

4 

5 

6 

7 

B 

9 

10 

11 

12 

13 

14 

15 

16 

17 

16 

19 

20 

21 

22 

23 

24 

25 

Page 108 Page 109 

violation of these statutes is that--! think you 
said they n1ade no bones about making 1noney from 
insurance. So, that was another factor that 
weighed into your analysis? 

JOHN HAMJE: Well, I think that's fair 
to say, yes. 

PETER WALSH: And then the third that 
you mentioned was: and that1s how they pay for 
the human resOurces services that they offer. 

JOHN HAM.IE: Well, now, I want--1 
probably said that, yes, but that was certainly 
not--does not follow the statutory language, 

PETER WALSH: That's okay. !just 
wanted--you 1nentioned those three things as the 
factors that led you to conclude that Zenefits 
was in violation of 140 and 150. Is there 
anything else you'd like to add to that list? 

JOHN HAM.TE: Well, thc--clearly, the 
most ilnportant thing is that they provide fi·ee 
services to insureds, prospective insureds, that 
are not part of the policy they're issued. And 
that's the most hnportant thing. 

PETER WALSH: All right, so that's 
fourth. Anything else? 

JOHN HAMJE: I'd have to look at the 
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statute to be able to review all of the 
[UNINTEL]. 

PETER WALSH: Well--
JOHN HAMJE: But the statute is very 

broad, and it provides for any type of a benefit 
that is provided that's outside of the contract, 
either directly or indirectly, 

PETER WALSll: I understand your view, 
Mr. Hamje. What rm actually--just want to focus 
now on the facts, if you will, the facts and 
ci1·cun1stances surrounding Zenefits [UNINTEL] in 
violation of the stah1tes. 

JOI-IN HAM.TE: [UNJNTEL] I understand 
where you're going. So. 

PETER WALSI-I: So, my question is, in 

addition to U1ose four things we just discussed, 
is there any other thing that weighed in your 
[DECISION?]? 

JOHN HAMJE: Not that I can think of 
right now. 

PETER WALSH: Okay. You, in your role as 
the deputy for consu1ner protection, you had no 
responsibility for statutory interpretation, 
correct? 

JOHN HAMJE: I did have responsibility 

28 

,, 

I 

I 



4 

5 

7 

s 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

5 

7 

10 

11 

12 

13 

14 

15 

16 

17 

1B 

19 

20 

21 

22 

23 

25 

Page 110 Page 111 

to talk about statutes and statutory [UNINTEL ], document? 
yes. 2 JOHN HAMJE: Yes, I do. This ls an 

PETER WALSH: Wasn't that the purview of organizational chart for the Office of1nsurance 
the legal affairs division? 4 Co1n111issioner, dated approximately April 24, 2017. 

JOHN HAMJE: Well, that was also--legal Or that's what it appears to 1ne. 
affairs also that [UNINTEL] responsibility, too. 6 PETER WALSH: And I just want to draw 

PETER WALSH: Certainly legal 7 your attention to the beginning there. Legal 
interpretation of the insurance code is not one s affairs, this first page sets out the major 
of the stated and accepted responsibilities of 9 departtnents or lead deparbnents of the OIC, 
the consu1nerprotection [UNINTEL], is it? 10 correct? 

JOHN HAMJE: Well, that's correct. 11 .10!-IN HAMJE: It is. 
PETER WALSH: And it is clearly the 12 PETER WALSH: Okay. And I won't belabor 

responsibility of the legal affairs division. 13 this. Under legal affairs, it sets forth four 
JOHN HAM.TE: It can be, yes. 14 responsibilities, co1Tect? 
PETER WALSH: If I may have a moment, 15 JOHN HAM.IE: It does. 

Your I-Ionor, just to mark something? 16 PETER WALSH: One of which is "legal 
JUDGE LISA DUBLIN: Sure. 17 interpretation of the Insurance Code"? 
PETER WALSH: Thank you. Mr. Hamje, I 18 JOHN HAMJE: Yes. 

apologize. I just wanted to 1nark a docu1nent that 19 PETER W ALSI-I: Okay. The consumer 
rn1 going to hand to you here. 1111 give you an 20 protection section, laying out its 
opportunity to take a look at it. May I approach 21 responsibilities, there1s no reference to legal 
the witness, Your 1-Ionor? 22 interpretation of the Code, is there? 

JUDGE LISA DUBLIN: Sure. 23 JOHN HAMJE: That's co1Tect. 
MAN: [UNINTEL ·OFF-MIC] 24 PETER W ALSI-I: Your Honor, I inove for the 
PETER WALSH: Do you recognize this 25 admission of Exhibit CT. 

·~-------------·- ----------------,--·-------·-·-
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DARRYL COLMAN: No objection. 
JUDGE LISA DUBLIN: All right, CT is 

ad111itted, then. Thank you. 
PETER WALSH: Mr. Hamje, nor does 

consu1ner protection have responsibility, at least 
anyn1ore, and for some tiJne, for conducting 
investigations, right? 

JOI-IN 1-IAMJE: That's correct. 
PETER WALSH: Okay. And it does not have 

responsibility for enforcen1ent actions either? 
JOI-IN 1-IAM.TE: That1s correct. 
PETER WALSH: It doesn't have 

responsibility for m1titrust? 
JOHN HAMJE: Antitrust? 
PETER WALSH: Antitrust issues? Does 

your unit handle antitrust issues as it relates 
to producers or insurers? 

JOHN HAMJE: No. 
PETER WALSH: And rate review is also a 

topic that's handled by other--another departn1ent 
of the agency? Rate review? 

JOI-IN HAMJE: Rates and forms. Rates and 
fonns handles review of rates, yes. 

PETER WALSH: And that would be the 
deparllnent of the agency, for exmnple, that would 
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review and approve rates and their impact on the 
marketplace? 

JOHN HAMJE: That's right. 
PETER WALSH: I want to turn back a 

little bit now, Mr. Harnje, to 2014. I think you 
mentioned that you--the first you recalled of the 
Zenefits matter was about that period of time, 
sun1mer of2014. ls that correct? 

JOI-IN HAMJE: I thought it was later 
[UNINTEL]. I thought it was the fall. 

PETER WALSH: Fall of2014? Okay. So, 
let's turn back there. If you would turn, please, 
in your exhibit took to Exhibit F? And before we 
dive into that document, l just--are you aware 
that, in the sun1mer of2014, Mark Durfee 
responded to a complaint fron1 a producer about 
Zenefits and whether or not it n1ay be violating 
[UNINTEL] statutes? 

JOHN HAMJE: l was not aware of it 
until, I think, I reviewed this docu1nent. 

PETER WALSH: Okay. Mr. Durfee is the 
investigation n1anager at OIC? 

JOHN HAM.TE: That's correct. 
PETER WALSH: And he oversees 

investigators, including Deb Calhoun? 

···. 
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JOHN HAMJE: When Deb Calhoun was PETER WALSH: Yes. 
2 e1nployed, yes. 2 JOI-JN HAMJE: Exhibit F? 

PETER WALSH: I apologize. Deb Calhoun PETER WALSH: Exhibit F, Page 2. And I'm 
4 has left the agency? 4 looking at the email from Mark Durfee to Jeff 
5 JOHN HAMJE: Yes. 5 Lidstro111, which includesM~JeffBaughn1an is the 
6 PETER WALSH: And the--Durfec and the 6 individual you discussed today. 1-fe's copied on 
7 investigations 1nanagerMMand investigations unit, 7 this e1nail? 

they are in the legal affairs division, correct? JOI-JN HAMJE: Yes, he is. 
JOHN HAM.TE: That's right. PETER WALSH: Okay. And I'm just going 

10 PETER WALSH: Not your division. 10 to read this to you and then ask a question. So, 
11 JOHN HAMJE: That's right. 11 he writes to Mr. Lidstro1n, who I'll purport to 
12 PETER WALSH: And, well, let me ask you, 12 you that the e111ail represents is a producer, "We 
13 at any point in time duringMMover the course of 13 received infonnation fro1n Zeneftts that clients 
14 the past several years, did you become aware that 14 rire not required to use Zenefits as their 
15 Mr. Durfee had conducted a review of Zenefits in 15 insurance broker to receive their other services. 
16 connection with a complaint received by a 16 A client may purchase their HR and payroll 
17 producer in the su1n1ner of 2014? 17 services a la carte, and there is no tnandatory ,,, 

18 JOHN HAMJE: Well, I was made aware of 18 linkage ofnon~insurance functions to the 
19 some type ofa review by the managerof[UNINTEL] 19 insurance~related functions. Further, Zenefits 
20 oversight that it was conducted by 20 does not provide any free, downloadable software 
21 investigations. And perhaps this is what he was 21 to accountholders. 11 

22 referencing. I did not know the specifics of it. 22 And then the second paragraph ends, 11 At 
23 PETER WALSH: Turn your attention, 23 this point~ we have no infonnation that Zenefits 
24 please, to Page 2 of that. 24 is offering rebates or illegal induce111ents 
25 JOHN I-IAMJE: Of the exhibit? 25 l'egrn·ding the sale of insurance." Have you ever 

-- -·---~------ -·--~-·-----
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seen this docu1nent before your preparation for that? 
2 this testhnony today, Mr. I-Imnje? 2 JOI-IN HAM.TE: No. 
3 JOHN HAMJE: I have not. PETER WALSI-1: And finally, Zcnefits does 
4 PETER WALSH: Sorry? 4 not provide any free, downloadable software. Do 

JOHN I-IAMJE: I have not. 5 you have any reason to dispute that? 
PETER WALSH: You did not? You hadn't 6 JOHN HAMJE: No. 

7 seen this? Okay. Were you aware that Mr. Durfee 7 PETER WALSH: I tl1ink you referenced 
8 had gathered these facts and concluded that this. You1re aware that Ms. Gellennann, 

Zenefits was not in violatioq of the statutes? Cotnmissioner l(reidler, and Jim Odeon 1net with 
10 JOHN I-IAMJE: I don't think I was, no. I 10 Zencfits in the fall of2014? 
11 know that there had been an investigation that I 11 JOI-JN I-IAMJE: That's tny understanding. 
12 understood had been closed without 12 PETER WALSH: And they were given a 
13 reconunendations, son1ething like that. And I 13 demonstration of the platfonn? 
14 assu111ed that perhaps this was it. 14 JOI-IN HAMJE: I don't know exactly what 
15 PETER WALSH: Okay. Let me ask you: he 15 the nature of the 111eeting was about, other than a 
16 reports there that clients arc not required to 16 meetMand~g:rcet, 

17 use Zencfits as their insurance broker to receive 17 PETER WALSI-I: You weren't there? And is 
18 their other services. Do you have any l'easo~1 to 18 that the 111eeting you expressed disappointment 
19 dispute that conclusion? 19 that you hadn't been invited to? 
20 JOHN HAMJE: No. 20 JOHN HAM.TE: Yes. 
21 PETER WALSH: And he also concludes, "A 21 PETER WALSH: Okay. Why did you expect 
22 client 1nay,purchase their HR and payroll services 22 to be invited to that n1eeting? 
23 a la carte, and there is no 1nandatory linkage of 23 JOHN HAMJE: Well, !--my area is the 
24 nonMinsurance functions to the insuranceMrelated 24 area that1s responsible for compliance with ·' 
25 functions. 11 Smne question: any reason to dispute 25 producers. And I would have thought that I should 
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several other colleagues, not you?_ 
JOHN HAMIE: Well, I did have input when 

I was a staff attorney in 1naking changes to the 
forms and some of its processes. [UN!NTEL PHRASE] 
because I was very 1nuch involved in the process. 
But I was not an originator of it. It was when I 
becrn11e staff attorney, this was something I 
participated in. 

PETER WALS!-1: Okay. Please turn to 
Exhibit J next in your book. Take a look at the 
second e1nail saying, and you wrote to Ms. 
Gellennann on October--on Dece1nber 2, and Mr. 
Odiorne. Based on what I understand frotn a 
business (UNINTEL], it looks like it violates 
140, 150 or both. So you, I think you've said-
pretty much [UNJNTEL] what (UNINTEL] just said. 
You had already, based on ~hat you knew, drew a 
conclusion that it was likely a violation? 

JOHN HAMJE: I said it looks like it. I 
didn't say it was definitive. 

PETER WALSH: True. But based on the two 
things you 111entioned, they give so1nething away 
for free and they're a producer, that was the 
basis for your observation here. 

JQ}IN HAMJE: Well, producer in that they 
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PETER WALSH: [UNINTEL PHRASE] risk. And 
who is Mr. Stauffacher? 

JOHN I-:IAMJE: He is the lobbyist for-~and 
has been for son1e years, for the the Big I in 

Washington. 
PETER WALSH: Okay, in Washington D.C., 

in Washington or Washington D.C.? 

JOI-IN 1-IAMJE: Washington State, not D.C. 

PETER WALSH: Okay. And the Big I has a 

national affiliate, too, the IlABA? 

JOHN 1-IAMJE: Yes, 
PETER WALSH: Okay. All right. And s01ne 

of their folks have been co1nn1unicating with you 

fron1 time to time as well? 

JOHN HAMJE: Just one. 
PETER WALSH: Who is that? 
JOHN HAMJE: Wes Bissett. 

PETER WALSH: Wes Bissell, and he's in 

Washington D.C.? 
JOHN I-IAMJE: I think so. 
PETER WALSH: Okay. So this reflects 

that you had 111et with both Stauffacher and Holst 
to discuss the rebate induce1nent issue. When was 
that meeting? 

JOHN HAMJE: You know, I don't know what 
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were selling insurance, I 1nean, insurance. I 
mean, (UNINTEL]. 

PETER WALSI-I: Those three ele1nents were 
sufficient. 

JOI-IN HAMJE: Well, it was based upon 
what I knew at the time, [UNINTEL]. 

PETER WALSH: And you felt pretty 
strongly about--that you know, you should go back 
and reassess Zenefits, correct? 

JOHN I-IAMJE: Well, yes. I didn't want 
the agency to 111ake a 1nistake. I wanted to 1nake 
sure it was considered before any final decision 
was 1nade. I didn't think it'd been considered. 

PETER WALSH: So turn now, if you would, 
to Exhibit I<., please. And here, you get another 
einail from Dan I-Iolst, Big I, correct, on Dece1nber 
5, 2014? 

JOHN HAMJE: That's correct. 
PETER WALSH: And he references a 

meeting with Bill and 111e about the rebate--I 
assu111e that's Bill Stauffacher? 

JOHN HAMJE: Stauffacher. 
PETER WALSH: Stauffacher, all right. 
JOI-IN HAMJE: I'm [UNINTEL] again, 

Stauffacher. 
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1neeting this is referring to. I don't think it 
refers to Zenefits whatsoever. I think it refers 
to the 1neet--let's see~ what we were doing in 
2014. This was before the 2015 legislative 
session. So they were--and they had made 
proposals to make changes to our rebating 
inducement levels in the 2015 session. 

So that meeting took place concerning 
those proposals, when they first sat the111 down 
with me, I think (UNINTEL], our legislative rep 
was the1·e. And there 1nay have been others. So I 
do not recall the date of that 1nceting. It 
1nust've been in--within a few weeks, maybe 
Noven1ber or October, but probably Nove1nber of 
2014. 

PETER WALSI-I: Well, if you look at this 
exhibit, Mr. J-Iamje, the IIABW, the Big I is 
actually forwarding you articles about Zenefits, 
and in particular, Zenefits, the Utah 
investigation, correct? So is it fair to say that 
this likely 1neeting did involve Zenefits? 

JOHN HAM.IE: I don't think it ever came 
up. 

PETER WALSH: At that meeting? 
JOI-IN HAMJE: At the meeting we were 
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co1npany and concludes that they are not in 
violation? 

JOHN HAMJE: I run. 
4 PETER WALSH: And she concludes that 
5 they're not in violation because the insurance 
6 and non-insurances prod_ucts and services offered 
7 by Zenefits are available to the general public 
8 without cost, and thus concluded there is 
9 induce1nent or relation to the insurance products 

10 it offers, correct? 
11 JOHN HAMJE: Would you show me where 
12 you're reading--
13 PETER WALSH: Sure. The last--ifyou 
14 look at Page 1, the second to the last line, it 
15 reads, 11 Since the insurance and non-insurance 
16 products and services offered by Zenefits are 
17 available to the general public without cost and 
18 there is no induce1nent or relation to the 
19 insurance products it offers, Zenefits has not 
20 violated the illegal inducen1ent statute." Did I 
21 read that correctly? 
22 JOHN HAMJE: You did. 
23 PETER WALSH: Will you go, please, to 
24 Page 3 and I just want you to take a look at the 
25 third from the last paragraph, starting from the 
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take a two-minute break? 
JUDGE USA DUBLIN: Sure. 
PETER WALSH: Thank you. 
filDGE LISA DUBLIN: We'll go off the 

5 record. 
(Break) ., All right, we're back on the record 
after a brief break. Before we begin, reconvene 
cross-exainination, do you want [UNINTEL PHRASE]? 

10 PETER WALS!"I: Yes, Your Honor. Mr. 
11 I-la1nje, in his direct testin1ony, offered a lot of 
12 what I'd characterize as legal argu1ncnt. In lieu 
13 of sort of walking through and trying to address 
14 it all in the course of cross-exmnination, what I 
15 would propose and ask the Court and Mr. Colman is 
16 whether the parties would be entitled to or 
17 allowed to sub1nit a post-hearing brief in which 
18 wc could address sotne of the legal issues, which 
19 T think fron1 our perspective would be inore 
20 efficient a11d hopefully 1nore helpful fol' you a 
21 way to address things like what does Section 157 
22 mean, and the like. But I wanted to raise that 
23 issue now, Your Honor, because if we don't have 
24 the opportunity, then I would need to spend titne 
25 with him on statutory interpretation. 
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second line, 11Zeneflts otfe'rs a free online hu1nan 
resources platform. 11 Actually, skip down, 
please. "Insurance custon1ers get no discount on 
premium or other special consideration." You have 
no reason to dispute that finding, do you? 

JOHN T-IAMJE: My understanding is there 
is--I'n1 not aware that Zenefits can give 
discounts on premiums. 

PETER WALSI-I: And she says the user 1nay 
avail himself or herself of all the services 
except insurance and the non-insurance services 
will still be free. You have no reason to dispute 
that either, right? 

JOHN HAMJE: Yes, I do not dispute. 
PETER WALSH: And at the bottom of the 

docun1ent, the last sentence reveals that Ms. 
Stickler also gave consideration to public policy 
considerations? 

JOHN HAMJE: Yes. 
PETER WALSH: And she noted that 

consumers would be benefited by the convenience 
and ease of use for employee benefit manage1nent 
unrelated to the purchase or solicitation of 
insurance? 

Your I-Ionor, would it be possible to 

------~ ---~~---~--
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MR. COLMAN: As long as we have the same 
opportunity, Your 1--lonor, we're totally fine with 
that. I think it tnight be betler to have a 
written opportunity so we can check the citations 
and potentially--

JUDGE LISA DUBLIN: Sure. 
MR. COLMAN: --[UNINTEL PHRASE]. 
JUDGE LISA DUBLIN: Sure, we will forego 

oral opposing argu1ne111s and we will have written 
closings, and we can set a deadline for that 
after we conclude. 

PETER W ALS!"I: Actually, Your Honor, with 
all due respect, I wasn1t proposing it as an 
alternative to closing, We would like an 
opportunity to close. 

JUDGE LISA DUBLIN: Oh. 
PETER WALSI-1: Because I think it will be 

a helpful way to pull the evidence together. 
JUDGE LISA DUBLIN: Oh. 
MR. COLMAN: We will--we're fine with 

that. Out' closing will be certainly short under 
that circun1stance because we would rely on our 
brief, particularly_ on these essential legal 
argu1ncnts, so ... 

JUDGE LISA DUBLIN: Sure, we can do that 
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1 too. [UNINTEL PHRASE] administrative [UNINTEL 1 analysis ofZenefits and whether it was violating 
2 PHRASE]. 2 the statutes, did you? 
3 MR. COLMAN: I pro1nise, Your 1-Ionor, we 3 JOHN HAMJE: I believe that at one point 
4 won't flood you, but I think the thought was 4 thne in thne, I did see it and I disregarded it. 
5 that, you know, closing is mostly to tie it all 5 PETER WALSH: And you are also aware re 
6 together. A post-hearing brief would give us an 6 that a number of other states have considered 
7 opportunity to sort of drill into some of the 7 Z~nefits1 business 111odel as well as Washington, 

' nuances that we've heard today that may not quite ' correct? 
9 be as--some of these arguments are legal, so it 9 JOI-IN I-IAMJE: Yes. 

10 111ight 111ake sense to have a legal brief to address 10 PETER WALSH: Okay. And you saw copies le 
11 the1n, 11 of those decisions, advisories or opinions? r 
12 JUDGE LISA DUBLIN: All right, we'll 12 JOHN HAMJE: I can't say I saw all of 
13 pick a date then ton1orrow. 13 them. I've seen some of them. 
14 MR. COLMAN: Thank you. 14 PETER WALSH: Sure. And you1re aware, 
15 PETER WALSH: Thank you. 15 for exa1nple, that Maryland, the state of 
16 JUDGE LISA DUBLIN: Sure. 16 Maryland, took a look at Zenefits and concluded 
17 MAN: Should we let Mr. 1-lrunje back in? 17 that it was not in violation of the anti-rebating ' 
18 JUDGE LISA DUBLIN: Yes, please do. 18 statutes? 
19 PETER WALSH: May I proceed, Your Honor? 19 JOHN HAMJE: It's possible. I don't 
20 JUDGE LISA DUBLIN: Absolutely. 20 recall which states have done it. I know several 
21 PETER WALSH: Thank you. Before the 21 states did it, such as Louisiana. Tennessee, I 
22 break, Mr. Hmnje, we were talking, I believe, 22 think, did it, maybe a few others. 
23 about what I referred to as the Stickler 1ne1no, 23 PETER WALSH: So, you didn't take into 
24 the Januaiy 9 me1no we just reviewed. You did not 24 account Louisiana 01· Tennessee's conclusions, was 
25 take the Stickler memo into account in your 25 that this was not violating the statute in your 

-~-~~--~--~ .. ----~~~-~,~~-~~ •' 
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1 assessment? 1 statutes other than 150 and 140? 
2 JOHN I-IAMJE: Well, I can't say I didn't 2 JOI-IN HAMJE: Well, and 1 also gather 
3 take them into account, but I think they don't 3 that there have been mnendments to our statutes 
4 have applicability [UNINTEL PHRASE]. 4 that are unlike a111ended in other states ac;; well, 
5 PETER WALSH: You rejected them? 5 and I would suspect that there have been other 
6 JOHN HAMJE: Yes. 6 runend111ents in other states that also ru-e not in 
7 PETER W ALSI-1: And that's because they 7 our law, as well as different policies of 

' don1t apply to Washington law? ' enforce1nent in othel' states. So, l'1n not aware of 
9 JOHN HAMJE: They have an entirely 9 any of those kinds of things, and I was not in a 

10 different regulatory structure in those states. 10 position to do the kind of research which was 
11 PETER WALSH: Have you reviewed the 11 appropriate for me to go ahead and do that kind 
12 statutes fro111 those states, the anti-rebating and 12 of research. 
13 induce1nent statutes? 13 PETER WALSH: Why is not appropriate for 
14 JOI-IN HAMJE: I have not. 14 you to go ahead and do that kind of research? It 
15 PETER WALSH: So, you have no reason to 15 looks like you had already been doing plenty of re 

16 dispute that those statutes are in material 16 it. 
17 respects the smne as Washington's? 17 JOI-IN J-TAMJE: I had been doing some 
18 JOHN HAMJE: They may be. 10 overall general infonnation gathering to try to 
19 PETER WALSH: You're aware the 19 get s0111e ideas about policy for the purpose of 
20 Washington statutes is based on the NAJC Model 20 helping our legislative liaison or legislative 
21 rule for anti-inducement? 21 director to go ahead and present [UNINTEL] to our 
22 JOI-IN HAMJE: I think it is, but there 22 legislature. 
23 are unique statutes in Washington that apply as 23 PETER WALSH: You thought it too much to 
24 well that are not in any other states. 24 pull the anti-induce111cnt and anti-rebating 
25 PETER WALSH: So, you're referring to 25 statutes fonn Tennessee, from Montana, Maryland, 
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1 Michigan, North Carolina, Arizona, or any one of York State's advisory concluding that benefits 
2 those states to see if they were si1nilar to that a producer provides to the general public 

Washington1s? does not constitute a violation of the induce1nent 
4 JOHN HAMJE: I did not do so. 4 statute? 
5 PETER WALSH: You did go so far as to 5 JOHN I-IAMJE: ls that in one of your 
6 find a 1996 Alaska Attorney General opinion to 6 exhibits? I 

consider for the public policy position you were 7 PETER WALSH: It is. 
taking? JOHN HAMJE: I think I read it. 

9 JOHN HAMJE: I found that, yes. 9 PETER WALSH: Okay. Did you read it baek 
10 PETER WALSH: So, you didn't consider 10 in June 2015? 
11 any of the seven states and their opinions, 11 JOHN HAMJE: You know, I don1t recall if 
12 findings, Zenefits not in violation of the 12 I did, but it 1nade no sense for us because we had 
13 statute? 13 gone ahead and mnended our statutes specifically, 
14 JOHN HAMJE: Well, again, I eonsidered 14 because our statutes are so broad so to exclude 
15 the1n, but I rejected the1n. 15 wellness benefits such as were being discussed by 
16 PETER WALSH: You're aware that there 16 New York [UNINTEL PHRASE]. I 
17 are a nu1nber of other states that have considered 17 PETER WALSH: So, you rejected it 
18 very similar analogous situations to Zenefits and 10 because that had to do with wellness? 
19 have also all concluded that there is no 19 JOHN HAMJE: Well--
20 violation when a producer is providing a benefit 20 PETER WALSH: You had a statutory 
21 to the--that is available to the general public? 21 exception for wellness in--
22 JOHN HAMJE: You'll have to please be 22 JOHN HAMJE: It didn't apply to 
23 more be specific. I don't know generally what 23 Washington State. 
24 you're speaking about. 24 PETER WALSH: Yeah. And you rejected 
25 PETER WALSH: Have you ever read New 25 Louisim1a1s opinion as well? ' 

""'" ---·- ,__ 
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JOHN J-IAMJE: Yes, I did, yeah. Stickler's 1ne1110 in January of2015? 
PETER WALSH: You didn't pull the JOI-IN HAMJE: I don1t reme1nber when I 

statutes to review to see whether there was first saw it. 
4 [UNINTEL] there? PETER WALSH: Do you remembcrthat 
5 JOI-IN HAMJE: I didn't look at it. within the next n1onth or six weeks an 
6 PETER WALSH: And Kansas, Rhode Island investigation was opened into Zenefits? 

and Tennessee, did you review and consider their 7 JOI-IN 1-IAMJE: Well, I remember that 
opinions finding that Zenefits was not in sometime in January or February, an investigation 

9 violation because-- was OOgun in legal affuirs ofZenefits--
10 .JOHN HAMJE: I did not. 10 PETER WALSH: Did you--
11 PETER WALSH: You rejected those as 11 JOHN HAMJE: --as of2015. 
12 well. 12 PETER WALSH: Did you have any 
13 JUDGE LISA DUBLIN: Was that a question? 13 involvement in the decision to conduct an 
14 PETER WALSH: No, I withdraw it. Sorry, 14 investigation? 
15 Your Honor. 15 JOI-IN HAMJE: I believe I was a part of 
16 At so1ne point in ti1ne between January 9 16 the deputy teaJn, or the executive manageinent 
17 and the middle of February, do you recall that a 17 team, or whatever decision was 1nade [UNJNTEL 
10 decision was n1ade to conduct an investigation of 18 PHRASE]. 
19 Zeneflts, Ms. Stickler's n1e1no notwithstanding? 19 PETER WALSH: Who was at that meeting? 
20 JOHN I-IAMJE: Yes. Well, would you repeat 20 JOI-IN HAM.TE: Well, you know, this was 
21 the question? 21 several years ago. I attended so 1nany of those h 
22 PETER WALSH: Sure. 22 1neetings, I don1t recall. If it was a deputy 
23 JOHN HAM.TE: I was trying to read what-- 23 n1eeting, it would've been the deputies and the 
24 PETER WALSJ-l: Sure. We don't have to 24 chief deputy for each of their areas. If it were 
25 stay right to that. So, do you recall seeing Ms. 25 the executive manage1nent team, it would have been 
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a co1nmissioner and, as I said, the assistants and 
all of the deputies. 

PETER WALSH: Who 111ade the decision to 
reject the Stickler n1emo and launch a formal 
investigation? 

JOHN )-JAMJE: I don't know they made a 
decision to reject the 1nemo. I just knew that 
that that at the time, disregarded. 

PETER WALSJ-1: What was your position at 
that executive 111anage1nent team meeting in 
January-February where the investigation was 
launched? 

PETER WALSH: I believe we needed to do 
an investigation ofZenefits to figure out fully 
and finally whether or not it was in violation 
and what action we should take, it there is a 
violation. 

PETER WALSH: But you had already 
concluded, based on what you knew at the tin1e, 
you thought they were i11 violation--

JOHN J-IAMJE: I said that it looked like 
there was a violation, and so that suppo11ed an 
investigation. 

PETER WALSI-1: What else do you ren1e1nber 
about this 1neeting at which Ms. Stickler's 1nemo 
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because that's a function of legal, correct? 
JOHN HAM.TE: Yes, it is a function of 

legal affairs to engage in investigations. 
PETER WALSH: Okay. Well, !just direct 

youl' attention down to the botton1 of Page 1, if 
you will. And it says, second to last line of 
paragraph, 11lnfbnnation about Zenefits1 

operations was subsequently discussed by the 
OIC's Executive Manage1nent Team and it was 
determined that further inquiry into Zenefits' 
opel'ations was needed. 11 

Now, that does refresh your 
recollection at all about a tneeting of the 
Executive Management Teatn? 

JOHN HAMJE: Well, I'm assuming if Mr. 
Durfee were correct that there had been an 
Executive Managmnent Ternn meeting where this was 
discussed, I would agree with it. But 1'1n not 
absolutely sure that that would necessarily be 
the case. Mr. Durfee was not necessarily present 
at it. He 1nay have gotten confused between a 
deputy 1nceting and an executive 1nanage1nent temn 
1neeting. I can't be certain of that. I do not 
recall which it was. It could haVe been either 
one. 
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was rejected at a fonnal investigation? 
JOHN HAMJE: Well, again, I don't 

re111ember a meeting where there was a rejection of 
her rne1no. 

PETER WALSI-1: Okay, I won't charactel'ize 
it that way. There was a ineeting so111ethne between 
January 9th and--let me--[UNINTEL PHRASE] go to 
Exhibit W, please. And this is an interoffice 
memo fro1n AnnaLisa Gellennann to Mark Durfee, and 
[UNINTEL PHRASE]--

.TOHN HAMJE: [UN!NTEL PHRASE] 
PETER WALSH: From? 
JOHN HAMJE: Mark Durfee. 
PETER WALSH: From Mark Durfee to 

AnnaLisa Gellennann. Thank you. And dated 
Febnrnry 23. And if you go to the bottom of that, 
it indicates that~~basically, this is launching 
an investigation, correct? Is this a n1en10 
com1nencing investigation? 

.TOI-JN I-IAMJE: Well, I'm not familiar with 
these forms. This is not a fonn that Jim familiar 
with. Let 1ne read the whole thing and then I can· 

PETER WALSH: I'm sorry. I don't need 
that answer, but you're not familiar with it 
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PETER WALSH: Well, whether it was an 
EMT 1neeting, a deputies meeting or otherwise, you 
do recall there was a meeting of the senior 
deputies to discuss benefits, around this thne 
period in particular, whether or not to conduct 
an investigation? 

JOHN 1-IAMJE: I do. 
PETER WALSI-1: And tell me what you 

recall about that 1neeting. 
JOHN HAMJE: Well, I don't recall 

specifics about it. I just recall that it 
occurred and a decision was made to go forward 
with an investigation. 

PETER WALSH: Was the Commissioner 
there? 

JOHN l-IAMJE: Well, if it was an 
executive management team meeting, yes, he would 
have been there. 

PETER WALSH: What was the--whether 
reflected at that 1neeting or otherwise, what was 
the Commissioner1s position in January~february 
of2015 about Zenefits? 

JOHN 1-IAMJE: I don't know what his 
position was. 

PETER WALSH: He had received a 
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1 [UNINTEL] and AnnaLisa Gellman in the fall, 1 state1nent being 1nade, nor do I know what each of 
2 correct? 2 the other deputies or the Co1n1nissioner [UNINTEL 
3 JOHN HAMJE: That's what !--that's what 3 PHRASE] present were thinking. 
4 you1ve represented to me. I don't know what 4 PETER WALSH: Do you have any other 
5 occurred at that meeting. 5 circumstance where the EMT or the senior deputies 
6 PETER WALSH: Did you ever speak to the 6 rejected the advice of the legal departlnent? 
7 Comn1issioner about Zenefits directly? 7 JOHN I-IAMJE: Not offhand. 
s JOHN HAMJE: I did not. a PETER WALSJ~I: Staying on this docu1nent 
9 PETER WALSH: You don't recall who was 9 for a 1no1nent, if you would, and if you'd flip to 

10 at this meeting and you recall no other specifics 10 the second page, please. This docutnent, a variety 
11 besides what you1ve described? 11 of its actions, legal authorities, and prosed 
12 JOHN HAMJE: That's correct. 12 investigative authority, I don't want to spend a 
13 PETER WALSH: And you don't know the 13 ton oftilne on this, Mr. Ha1nje, but in the 
14 basis for the decision to launch an 14 section entitled Proposed Investigative Activity, 
15 investigation? 15 the begi1U1ing says, 11In accordance with OIC 
16 JOHN HAMJE: Well, I think that what 16 standard investigative protocol", did you 
17 rve mticulated, that there was essentially 17 understand that there was a standard 
18 violations that needed further investigation. 18 investigative protocol in investigations and 
19 PETER WALSH: That's what you thought? 19 legal affairs? b 

20 JOHN 1-IAMJE: That's my understanding, 20 JOHN l-IAMJE: I think Mr. Durfee had gone 
21 right. 21 ahead an hnple1nented [UNINTEL] protocol. 
22 PETER W ALSI-l: You don't know why this 22 PETER WALSH: And if you look down to 
23 group--you don't what the decision--why the 23 the bottom of that section, the recom1nendation 
24 decision was n1ade at that 1n"eeting? 24 here from Ms. Gelln1an is that, 11 After co1npleting 
2S JOHN l-IAMJE: I don't recall any 25 au of the investigative steps necessary, derive 

- ~ 
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1 logical conclusions based on the evidence of 1 hnportm1t. It's the Legal Affairs Litigation 
2 obtained, a final investigative report is 2 Prograin Manager. 

' prepared. The report includes findings as to ' PETER WALSH: Okay. 
4 whether a violation of laws occurred and all of 4 JOHN 1-lAMJE: That's a--
5 the evidence gathered to support the 5 PETER WALSH: I apologize. 
6 investigative finding.u 6 JOHN HAMJE: That1s a separate position. 
7 ls it your understanding that that was 7 Yes, I do see all that. 
8 standard investigative protocol? 8 PETER W ALSI-1: That process was not 
9 JOI-IN l-IAMJE: No, I'm not familiar with 9 followed in this case, was it? 

10 that pmt, so I can1t answer. 10 JOHN HAM.TE: No, it was not. 
11 PETER WALSH: And then, down in the 11 PETER WALSH: And there1s no reference 
12 recommendations section, it says, again, 11 In 12 to a role for you or Consumer Protection in this 
13 accordance with standard operating procedures, it 13 me1110? 
14 is reco1nmended that the final investigative 14 JOHN HAMJE: Not that I'm aware of. 
15 report before fro1n the Investigations Unit to the 15 PETER W ALSI-1: You have no reason to 
16 Legal Affairs Program Manager for review and the 16 believe that AnnaLisa Gellermann did not accej)t 
17 findings--that the findings indicate that a 17 Mark Durfee's reco1umendation for how to proceed 
18 possible violation of lhe insurance code has 18 with this investigation? 
19 occurred. Tl is further recom1uended that the case 19 JOHN HAMJE: That's correct. 
20 be assigned to an OIC staff attorney for possible 20 PETER W ALSI-1: Do you know what Ms. 
21 enforce1nent action. 11 Do you see that? 21 Gcllennan thought about the rejection of Ms. 
22 JOHN 1-IAMJE: Yes. And you did skip a 22 Stickler1s n1emo and the launching of an 
23 word-~ 23 investigation to support it? .• 

24 PETER WALSH: Oh. 24 JOHN 1-IAMJE: Would you repeat that? . 
25 JOHN 1-IAMJE: --and I think it's 25 PETER WALSI-1: I'm sol'l'y, that was a bad 

-- ~ - '=m« ,,_~,~~""" <' ~ ' 
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l whatsoever. l recall a specific one. But I don't want to in any 
2 PETER WALSH: The investigation was 2 way mislead. So, it1s possible that she may have. 

being led by Legal Affairs, correct? She probably would have a better recollection 
4 JOHN HAMJE: Correct. 4 [UNINTEL PHRASE]. 
5 PETER WALSH: And by the investigations 5 PETER WALSH: And you don't have any 
6 under the auspice of Ms. Gellerman? 6 yourself, so you don't the questions you asked. 
7 JO I-IN 1-IAMJE: Yes. 7 You don1t know the questions she asked Zenefits' 
• PETER WALSH: And you didn't, for 8 custo1ners? 
9 example, speak to anybody during the~M I'1n going 9 JOHN HAM.IE: No, I do not. Not until I 

10 to focus now on the thne period ofFebrumy 2015 10 saw the report. 
11 to September 2015. During that time did you speak 11 PETER WALSH: Okay. Referring to the 
12 to anybody at Zenefits? 12 final investigative report? 
13 JOHN HAMJE: I don't think so: 13 JOHN HAMJE: Yes. 
14 PETER WALSH: Okay. You didn't conduct 14 PETER WALSH: Okay. Did you read her 
15 any interviews with his Zenefits1 customers? 15 investigation n1ern:oranda, her witness interviews? 
16 JOI-IN HAMJE: I did not. 16 JOHN HAMJE: I read some of them. I 
17 PETER WALSH: Okay. Did you have any 17 don1t know ifl read every single one ofthetn. 
lB involvement with Ms. Calhoun's investigation? lB PETER WALSH: You didn't read all of 
19 JOHN HAMJE: It's possible that Ms. 19 them? 
20 Calhoun 1nay have called me to ask tne a question 20 JOHN HAM.IE: No. 
21 or two, but I don't recall if she did. 21 PETER WALSH: You didn't think it was 
22 PETER WALSH: Why would she call you? 22 in1portant to read all of them and find out what 
23 JOHN HAMJE: She may have wanted some 23 Zenefits' custo1ners thought about Zenefits, the 
24 information about producers or how producers 24 products, the free services? 
25 operate, or something like that. But I don1t 25 JOHN HAMJE: I thought I got the gist of 
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1 what I needed to understand what the facts were. information that other state departinents were 
2 PETER WALSH: From a couple of them? taking action on, I wanted to hear about it and 
3 JOHN HAMJE: Well, there was a lot 1nore share it with people internally. 
4 in the investigative [UNINTEL PHRASE]. 4 PETER WALSH: Skip ahead, please to 
5 PETER WALSH: Would you skip ahead, Exhibit AJ. This is an email chain, August 20th 
6 please, to Exhibit AH? And this, we1re into July to 21st, and it looks~~again, here's Dan Holst 
7 2015 now, and here's Dan 1-Iolst again, "Out of reaching out to you. Oh, Bill Stauffacher as 
8 curiosity, have you heard anything on your well. They'd like to 1neet with you to discuss the 
9 department1s response to Zenefits? 11 And above, Zenefits rebating issue, and you passed it on to 

10 again, you informed him that the investigation is 10 AnnaLisa Gellermann. And it appears around this 
11 continuing? Is that a fair characterization? 11 tiine there's a draft final investigative report 
12 JOHN HAMJE: Yes. 12 close to con1plete? 
13 PETER WALSH: Okay. So, here, you 13 JOHN HAMJE: There was. 

" inquire~~you ask hin1 to share with you what other 14 PETER WALSH: Okay. And if you flip the 
15 state departments are looking at, under state 15 page to AI<, it looks like Ms. Gellennan is saying 
16 department1s insurance, correct? 16 sbe1s hoping that final investigative report 
17 JOHN HAMJE: Yeah, in response to a 17 1night be done in tin1e for a deputies meeting, and 
lB state1nent he 1nakes in his e1nail to 1ne. 18 she suggests she 111ight pro1nise to the Big I an 
19 PETER WALSH: Yeah. So, you at·e 19 iinminent decision. Ts that fair? 
20 interested in any infonnation that the Big I 20 JOHN 1-IAMJE: If--what did it say? Yes, I L 

21 might provide about what other states were doing, 21 think that's fair. I 

22 but you disregarded the other state advisories 22 PETER WALSH: Did you let--did you F 

23 finding that Zenefits was in violation? 23 promise Big I an iln111inent decision? 
24 JOI-IN I-IAMJE: Well, I disregarded them 24 JOHN HAMJE: I do not believe I did. 
25 after reviewing them, but if there was any 25 PETER WALSH: Okay. Following on Exhibit 
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AL, so continuing in a chain here, Ms. Gellerman 
says, 11 It would be interesting to have a 
conversation with the1n 11 --l think that's with Big 
I, [UNINTEL] to characterize this-- 11 after we 
received a report before they announced our 
decision. What do you think ofthat? 1

' What do you 
think of that? Do you thinl< it1s appropriate to 
share with the Big I preliminary findings before 
they have been announced? 

JOHN HAMJE: No, I thought it was close 
call. 

PETER WALSH: In any event, you do meet 
with the Big I in early Septetnber, Do you have a 
recollection of that? 

JOHN HAMJE: [UNINTEL] what would this 
meeting be about? 

PETER WALSH: Well, I think I can help 
you refresh your recollection. If you move up to 
Exhibit AO, please, which is an email dated 
September 10th. And you wrote to Ms. Gellerman, 
that "I-Joist and Big I wanted to--again asked to 
visit by conference call concerning Zenefits as 
well as rule making." And then in the second 
paragraph, 110f course, all they wanted to talk 
about was Zenefits. 11 Then you report to her 
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you1re concerned the investigation1s taking way 
too long and our inaction is having an adverse 
effect on Washington producers. Why are you so 
concerned? Isn1t it 1nore important to have a 
thorough and co1nplete investigation? 

JOHN I-IAMJE: Well, I have to say that I 
think I was being unreasonable in saying that at 
that point in thne. Nonnally, the investigation 
target is 120 days to complete an investigation, 
This was taking 1nuch longer. I guess I think it 
shows so1ne frustration on n1y part for not having 
any detern1ination [UNINTEL]. But I agree that it 
is absolutely critical to have due diligence and 
have a good and full co1nplete investigation of 
the facts, which is what I think occurred. 

PETER WALSH: Yeah, and I think you 
actually testified to that on direct that it's 
i1nportant to have all the facts, to have an 
established process. 

JOHN I-IAMJE: An established process for 
what? 

PETER WALSH: For reviewing a matter, 
conducting an investigation, considering the 
legal implications of it in the course of the 
tnatter. 

-·~~~·~·~·~~-·~~~~--~~~··~-·---·- ·-~--~~----~~~~~-e 
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JOHN HAMJE: Well, I think so, yeah. 
PETER WALSH: And it's important to 

understand, I think you said, not only the 
consequences but the unintended consequences of 
agency action? 

JOHN HAMJE: [UNINTEL PHRASE] 
PETER WALSH: So, anyway, it looks like 

you met again with thc1n on the l 0th of Septen1ber. 
And if you flip ahead to AQ, just quickly, 
there1s another--you're reporting to a larger 
group of executives about the tneeting with the 
Big I. Obviously, no surprise, the Big I believes 
it violates the [UNINTEL] violation. And it looks 
like at that point, the Big I was threatening to 
obtain--they wanted to--they said if no action 
was taken, they wanted permission to adopt 
Zencfits1 business n1odel? 

things--

JOHN HAMJE: Would you help me speed 

PETER WALSH: Sure. 
JOHN HAMJE: --up by pointing that out? 
PETER WALSH: First paragraph, third-

fourth line. 
JOHN HAMJE: I guess, yeah, that's 

son1ething--in fact that I heard that on a nu1nber 
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of instances from [UNINTEL] that had asked 
questions or con1mented--

PETER W ALSI-1: And did that sort of 
factor into the agency's decision? 

JOI-IN HAMJE: Well, it's what I would 
expect. You know, ifyou1re--I don't know exactly 
how to answer the question, but factoring is--it 
didn't accelerate our efforts or cause us to 
accelerate our efforts, but it is something that 
if you 1re going to have a level playing field, 
you should make a decision to go one way or the 
other way. So, ifwe1re going to go and bless the 
Zenefits' model, then everybody should be able to 
use it. Otherwise, it's not fair. 

PETER WALSH: I'm going to skip out of 
order here because there are some dncs that 
didn1t have a date on the1n. So, we11-e in early 
Septe1nber, and at this point I think the 
docu1nents show us that at least Gellennann and 
Durfee thought that that final investigative 
report was imminent, correct? 

JOHN HAMJE: I think it was finally 
rendered in October. 

PETER WALSH: Okay. But the emails we 
were looking at in August, there was son1e 
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department is response for enforcement actions, 
correct? 

JOHN HAMJE: Yes. 
PETER WALSH: And so it is •• the 

process dictates that once a final investigated 
report is done, it's referred over to a staff 
1nember to pursue an enforce1nent action if it 
turns out that the recon1mendation to finding a. 
violation has occurred. 

JOHN l-IAMJE: I think the ordinary case 
[UNJNTEL PHRASE]. 

PETER WALSH: And this was not an 
ordinary case? 

JOHN HAMJE: I do not believe it was. 
PETER WALSH: Why did you depart from 

the standard pl'ocedure here? 
JOl-:l.N I-IAMJE: This was the case where we 

were still wrestling with the situation [UNINTEL 
PHRASE]. 

PETER WALSI-1: And you were 1nore capable 
than Ms. Gellennann of understanding it? 

JOHN HAMJE; Well, I don 1t know ifl can 
say that I'm more capable of understanding it. I 
think that because of my background and 
expertise, it was thought that I would be the 
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PHRASE] of my experience just to the last IO or 
15 years. 

PETER WALSH: You're not in the legal 
[UNINTEL]. 

JOHN HAMJE: Well, I'm not, not as a 
deputy for consu1ner protection. 

PETER WALSH: But you were more 
qualified to conduct the retnaining invesligation 
and analysis, 

JOHN I-IAM.TE: Well, it wasn1t necessarily 
a legally-based based investigation. It was n1ore 
of time to understand what the OIC1s position 
should be and what the hnpact of its decision, 
what it might be. 

PETER WALSH: That may explain why 
there's no legal analysis in any of the OIC's 
record on this case. 

JOHN HAMJE: Pardon me? 
PETER WALSH: That may explain why 

there's no legal analysis in any of OIC1s record 
in this case. 

JOHN HAMJE: I can't answer that. 
PETER WALSH: You acknowledged that 

there were so1ne proble1ns with finding Zenefits in 
violation of the statutes, right? This wasn't 
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best person to lead the effort. 
PETER WALSH: No, Ms. Stickler handled 

the .audit and a rebating and anti~induce1nent 
investigations over her 10 years with the agency, 
didn't she? 

JOHN HAMJE: I do not know. 
PETER WALSH: You don't know the degree 

ofher-·the depth of her experience in that area? 
JOHN HAMJE: I do not. 
PETER WALSH: Mr. Hamje, if a decision 

is 1nade that they're in violation, which has not 
been memorialized, which we don't have, why then 
m·e you so1netilne after October 5 engaging in a 
pro-m1d-con analysis of the i1nplications of 
finding Zenefits in violation? 

JOHN HAMJE: Well, we're trying to 
determine what the impact of any decision that 
were made could be. 

fETER WALSH: Go back to your previous 
com1nent and the decision to allow you to continue 
this inquiry. Talk about your background and your 
expertise. What background and expertise in the 
previous 10, 12 years at the agency have you had 
in legal analysis? 

JOHN HAMJE: Your question [UNINTEL 
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clean cut. 
JOHN HAMJE: rn1 not sure what you mean 

by problems about finding·-
PETER WALSH: Well, ruling in against 

Zenefits could be viewed as counterintuitive, at 
least as far as consutners m·e concerned, 

JOI-IN HAMJE: Well, I think that's an 
itnportant thing to consider when talking about 
the [UNINTEL PHRASE] is if they are on the 
surface counterintuitive, because they don't see1n 
to be directly [UNINTEL PHRASE] to help the 
consumers. They seem to be denying consun1ers the 
ability to get free benefits. 

PETER WALSH: You concluded that it 
could be counterintuitive to find Zenefits in 
violation, because they were providing benefits 
to consun1ers that you would take away. 

JOHN HAM.TE: Yes, and that rnay have been 
one of the colu1nns that I put together in 1ny 
notes. 

PETER WALSH: And you also realized that 
Washington IOC [UNlNTEL PHRASE] taking 
enforce111ent action. 

JOHN HAMJE: Well, I think at that time 
that 1nay have been the case. 
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PETER WALSH: And is it not the case 

JOI-IN HAMJE: I don't know. 
PETER WALSH: You don't know. You also 

knew that-·you thought that ore would be accused 
of standing in the way of progress? 

JOHN 1-IAMJE: I think that was one of the 
columns, yes. 

columns. 

PETER WALSH: [UNINTEL] consumer? 
JOHN HAMJE: Excuse 111e? 
PETER WALSH: [UNINTEL PHRASE] consumer? 
JOHN HAMJE: J think that was one of the 

PETER WALSH: And [UNINTEL PHRASE]? 
JOHN HAMJE: [UNINTEL PHRASE]. 
PETER WALSH: [UNINTEL]. 
JOHN HAMJE: Yes, [UNINTEL] competitive 

protector of producers. 
PETER WALSH: Yep, it would be viewed as 

protective of producers. 
JOHN HAMJE: That's correct. 
PETER WALSH: And bad publicity. Did you 

do any investigation or talk to anybody about 
whether in fact the action might be anti· 
COJ1SU111er? 
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JOHN 1-IAMJE: No, I did not That was 
just on 111y list of pros and cons. That was one of 
the co111ments. 

PETER WALSH: And did you talk to any of 
Zenefits' customers to find out how they may be 
impacted by the decision? 

JOHN HAM.IE: No, 
PETER WALSH: Small businesses that 

would have to pay more for services they received 
for free? 

JOHN HAMJE: No, 
PETER WALSH: You didn't talk to them? 
JOHN HAMJE: I didn't talk--considered 

the impact of it. 
PETER WALSH: You knew there was 

possible--not only there was-~it would be viewed 
as taking counterintuitive statutes standing in 
the way of progress, but in fact it would be 
viewed and the fact could be very well be 
reasonably considered to be standing in the way 
of progress. 

JOHN I-IAMJE: I think that is inaccurate. 
PETER WALSH: On the other hand, Mr. 

I-lmnje, you knew in the pro colun1n that taking 
action against Zenefits would support, if not 

I 
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expected, by the producer con1munity? 
JOI-IN HAMJE: That1s correct. 
PETER WALSI-1: And you factored that 

expectation into your decision? 
JOT-IN l-IAMJE: Their understanding of the 

law is the [UNINTEL]. 
PETER WALSH: [UNINTEL], And you also 

claitned that taking action would be consistent 
with the policy purpose of the statute--any 
policy purpose to the statute advanced by taking 
action against Zenefits, besides the ones you've 
mentioned today? 

JOI-IN HAMJE: Well, those are the 111ain 
ones that are 111entioned. 

PETER WALSH: And then you've got your 
level playit1g field here too, correct? That was 
another consideration? 

JOHN 1-IAMJE: And you're responding to 
Page 3 now of [UNJNTEL ]? 

PETER WALSH: I am. 
JmIN HAMJE: Yes, 
PETER WALSI-I: Mr. l-Iamje, you're weighing 

the pros and cons of the enforce111ent action 
against Zenefits, are you not? 

JOI-IN 1-IAMJE: Well, no, I was not 
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actually. The deputies were. What I did was lay 
this all out for the deputies [UNJNTEL PHRASE]. 

PETER WALSH: In the spring of2016? 
JOHN HAMJE: Yes, 
PETER WALSH: So the deputs are still 

trying to decide whether an enforce111ent action 
against Zenefits is appropriate. 

JOHN HAMJE: Well, what opposition to-
well, well, at that point in tilne they'd been 
pretty well excited that we were going to 
[UNINTEL]. l wanted to n1ake sure and I was--I 
felt like it was ilnportant to go through and talk 
about the pros and cons before we take any steps. 

PETER WALSI-1: But you had been tasked in h 
October to decide how to 1nove forward. 

JOHN HAM.IE: No, not to decide, I was 

tasked to make--developing recon1111endations to 
bring to the [UNINTEL]. 

PETER WALSH: And did you bring 
recon1111endations? 

JOHN HAMJE: I did. 
PETER WALSI-1: What was that 

reconunendation? 

' 

JOHN HAMJE: It was to move forward. 
PETER WALSH: Did you put that in 

1 
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writing? 2015 and this n1eeting in the spring of2016. 
2 JOHN HAMJE: I don't believe I did, JOHN HAM.IE: [UNINTEL]. 

other than these notes. 3 PETER WALSH: You did some research into 
4 PETER WALSH: Did you-- Section 157? 

JOHN HAMJE: These me not submitted. 5 .JOHN HAMJE: I looked at 157 to make 
These are just [UNINTEL PHRASE]. sure, to detennine whether or not that was--

7 PETER W ALSI-1: You didn't provide these whether that applied to this. 
8 notes to the deputies? PETER W ALSI-I: And you assessed whether 
9 JOHN HAMJE: No. or not there would be other statutory exceptions 

10 PETER WALSH: You didn't put the pros 10 to 140 and 150? 
ll and consider in any--you didn1t n1e1norialize the1n ll JOHN HAM.TE: [UNINTEL PHRASE] any place 
12 and share the1n with your colleagues? 12 where I wanted to look. 
lJ JOHN HAMJE: I did not. 13 PETER WALSH: Where's that [UNINTEL]? 
14 PETER WALSH: Did you-- 14 JOHN HAM.TE: H's not, that I know of. 
15 JOHN HAMJE: I shared them orally. 15 PETER WALSH; And did you present the 
16 PETER WALSH: And you also, I believe, 16 results of that research to the deputies 111eeting? 
17 during this time period, you testified in direct 17 .TOI-INI-IAMJE: Yes. We shared with the 
18 you were looking into Section 157, whether that 16 deputies what we found out. [UNlNTEL PI-IRASE]. 
19 might apply. 19 PETER WALSH: We were doing the legal 
20 JOHN HAMJE: Well, see, that-- 20 research, not the legal [UNINTEL]. 
21 PETER WALSH: It's just yes or no. You 21 JOHN I-IAM.TE: Wasn't legal research. It 
22 were looking at 157? 22 was just talking about what we found, what we 
23 JOHN HAMJE: Before I made these 23 hadn't found. 
24 recom1nendations. 24 PETE~ W ALSI-1: What else did you do 
25 PETER WALSH: Right, between October 25 during that six-111onth period between October and 

...._ -----
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the spring of2016 [UNINTEL PHRASE]? PETER WALSH: I'm going to ask you to go 
JOHN HAMJE: Well, one of the [UNINTEL 2 through [UNINTEL PHRASE] why don't we close the 

PI-IllASE] we worked--well, first of all, we 111et 3 group. I don't want to [UNINTEL] refreshing your 
4 wilh Zenefits on two occasions. And I think I've 4 recollections of the documents in front of you. 
5 all'eady testified about that. And during that You did meet--

process, we determined that our 483157 was JOHN HAMJE: I've already testified--
7 probably the [UNINTEL PHRASE] potential for 7 PETER WALSH: Right, and I appreciate 

co111pliancc for taking any action [UNINTEL Pl-IRASE] 0 that. To be clear, during the course of the six 
compliant with Section 483157. months between the assigning of this case to you 

10 So one of the concerns that was raised 10 and the spring of 2016, you 1net on a nu1n ber of 
11 was what would be the ilnpact on the tnarketplace 11 occasions with the Big 1--Dan I-Iolst, Chris Free, 
12 if we were to go in and enforce this law, because 12 other producers as well as the Big I. 
13 we had not dealt in a controversy before, at 13 JOI-IN I-IAMJE: Well, just those me the 
14 least in my experience at the agency, of using 14 ones for the purpose of accounting were trying to 

h 
15 this particular statute. 15 detennine what the ilnpact 1night be on the nlarket h 
16 So we had concerns about what the 16 [UNINTEL PHRASE]. L 
17 nlarket hnpact may be and what would happen out 17 PETER WALSH: And you had a call with 
lS there. We were not sure if it was something that 18 Dan Holst and Wes Bissett in February 2016. Do 
19 was already being used by producers, which was 19 you recall that? 

. 

20 son1ething that was conunonly [UNINTEL] and known, 20 JOHN HAMJE: I do. I· 
21 So I was askcd--and I think I tnentioned this 2l PETER WALSH: And Dan Holst said don't--
22 before·-! was asked to talk to the two producers 22 let's take a look at that. Go back to BJ, please. 
23 about the n1arket. And this was a 111eeting that 23 Take a look at Page JO. 
24 would have with our group of AnnaLisa Gellennann, 24 JOHN HAMJE: You looking at Page 8? 
25 Leslie Krier, and Doug .Hartz. 25 PETER WALSH: I am, yeah. And so at the 
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very top, this, I believe, reflects the 
conversation you had with Dan Holst and the Big 
I. I-le says, 11 Don1t open a can of worms11 --157, So 
I assu1ne you 1re talking with Dai1 about the 
interpretation of Section 157. 

JOHN HAMJE: Where is that? I'm not 
seeing that. 

PETER WALSH: Very top of Page 10 of 
Exhibit BJ. 

JOHN HAM.IE: Oh, Page 10. Yes, I don't 
recall the content [UNINTEL PHRASE]. 

PETER WALSH: So ybu're still doing 
statutory analysis here and trying to detern1ine 
whether or not there's a 157 exception [UNINTEL] 
on this. 

JOHN HAMJE: Well, no, I'm trying to 
detennine whether or not--what the hnpact on the 
market would be if we used 157 and--or not or 
used so1ne other approach. The questions--the 
discussion that I had with Mr. Holst and Mr. 
Bissett was not very useful. What I have tried to 
do is ask open-ended questions. I mostly got 
rhetoric back, is what I received. And so it was 
not very [UNINTEL]. So this is not something that 
I would say would rise to the level of a 
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he was aware of or what he was not aware of. 
2 PETER WALSI-l: Did you ask him were you 

aware of those decisions? 
' JOHN HAMJE: I don't recall. 

PETER WALSH: You don't recall. [UNINTEL 
PI-IRASE]. Did you ask Mr. Bissett whether those 

7 decisions, those othel' states that would open the 
n · can ofwonns in those states? 
9 JOI-IN I-IAMJE: I don't know. I don't 

10 recall. 
11 PETER WALSH: What tl1e impact on the 
12 1narket was in the othe1' states, the other 49 
1l states where Zenefits was legal? 
14 JOHN HAMJE: Again, neither of these 
15 gel1tle1nen were producers. 1 really did not think 
16 asking those kinds of market [UNINTEL] questions 
17 was going to be useful to me. 
1B PETER WALSH: Did you call any of your 
19 colleagues in other DOis across the country to 
20 get their views on the impact that Zenefits 1night 
21 have on the 1narketplace? 
22 JOHN HAMJE: I did not. 
2l PETER WALSH: Your Honor, would we be 
24 

25 

able to take a break for a few 1ninutes? 
JUDGE LISA DUBLIN: Yeah. 
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statutory interpretation. 
PETER WALSH: No surprise, it's Dan 

Holst and Wes Bissett who are responsible for 
being Big I1s government affairs across the 
country in a nationwide basis, right? That's 
their job. 

JOHN HAMJE: Mr. Bissett is. 
PETER WALSH: Bissett. 
JOHN HAMJE: And has some 

responsibility. Mr. Holst is from the [UNINTEL 
PHRASE]. 

PETER WALSH: And fair to assume that 
Mr. Bissett was engaged with other state 
[UNINTEL] about Zenefits, right? 

JOHN HAMJE: I would not be surprised. 
PETER WALSH: Law [UNINTEL] defined 

Zenefits in violation in those standards. 
JOHN I-IAMJE: Like I said, I would not be 

surprised. I don't have personal knowledge of it, 
but I would not be surprised. 

PETER WALSH: And he was undoubtedly 
aware ofMontana1s decision, Maryland's decision, 
North Carolina1s decision Zencfits was not in 
violation of [UNINTEL PHRASE]? 

JOHN HAMJE: No. I cannot speak to what 
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PETER WALSH: Thank you, 
JUDGE LISA DUBLIN: We'll go off the 

record for l 0 1ninutes, 
(OFF THE RECORD) 
JUDGE LISA DUBLIN: All right, we're 

back on the record after a break. 
PETER WALSH: Your I-Ionor, we1d like to 

do this earlier. J1d like to 1nove for ad1nission 
of Exhibit AT. 

r 
I 

DARRYL E. COLMAN: [UNINTEL] over111Jed t 

1ny objection. 
,JUDGE LISA DUBLIN: Oh, [UNINTEL] that I 

flip to it is that the [UN!NTEL PHRASE]. 
DARRYL E. COLMAN: It is. 
JUDGE LISA DUBLIN: All right, other 

than--m1ything else to add? 
PETER WALSH: No. 
DARRYL E. COLMAN; My only concern was L 

the attorney [CLIENT?]. 
JUDGE LISA DUBLIN: All right, AT is 

ad1nitted, thank you. 
PETER WALSH: Mr. }-lan1je, I just got two 

topics to run by you and then we'll be closed at 
the finish here~-we 1 1l be al the finish line 
here. I want to turn ahead now in ti1ne. I want to 

I 
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turn ahead to the su1nn1er of2016, 

And first of all, you said there was a 
time in--let me [UNINTEL PHRASE] first of all, I 
want to talk about the final investigative 
repo1i. And then we're going to turn for a moment 
just to wrap up on the value of consistency and I 
want to talk about how this case con1pares to son1e 
other shnilar cases. 

But it's really up to the final 

investigative report. I just want to make sure I 
understand your testilnony. You had testified, I 
believe, on direct when you regrouped the 
deputies sometime in the spring of2016 to 

address once again what to do with Zenefits? 
JOHN HAMJE: I don't think it was 2016. 

I thought it was--1 know--yes, you're right. It 
was in 2016, sometime in the spring of2016. 
There was a deputy aware--I presented the 
recomtnendations and determined [UNINTEL PHRASE] 
to look over the legal, to go ahead and 111ove 
forward with [UNINTEL]. 

PETER WALSH: Yeah, that was the 1neeting 
we talked about a few 1ninutes ago on the break, 
where there were--there1s no documentation of 
that meeting, correct? 
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what would [UNINTEL PHRASE] was the final 
investigative report. 

PETER WALSH: So it's not accurate to 
say tha:t a decision had been 1nade and a finding-
there had been a legal analysis and a finding 
that Zenefits was in violation in 20157 

JOHN HAMJE: I think that's right. I 
[UNINTEL PHRASE]. 

PETER WALSH: So why was the case 
assigned to you? 

JOHN HAM.TE: To go ahead and try to 
develop a position and to try to bring--find an 
exception that Zenefits was [UNINTEL]. 

PETER WALSH: There's no legal analysis 
in this report. 

JOHN HAMJE: Without reading the entire 
thing, I ca111t say that definitively, but I would 
not be surprised. I think it's just a fact-R 
series of facts. 

PETER WALSH: There's no finding of 
fact, is there? 

JOHN HAMJE: I don't see findings 
labeled as such. I have to agree with the--

PETER WALSH: The recitation ofa bunch 
of different facts gathered in the course of the 
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JOI-IN I-IAMJE: Well, docun1entation on 

PETER WALSH: Okay. And a decision was 
1nade to transition it back to legal at that point 
in tilne? Okay. And what exactly occurred between 
October and--had you done anything during that 
period oftilne, such as you described? 

JOHN HAM.TE: Well, no, we did actually 
look up aH those things we talked about all of 
this 1norni11g and this afternoon. 

PETER WALSH: So it goes back to legal 
and you have little to no involvement following 
that point in tin1e? 

JOHN HAMJE: I'm pretty much off the 
case. 

PETER WALSH: Okay. Can you turn to 
Exhibit AZ, please? So this appears to be the 
final investigate report--another final 
investigative report, dated August I, 2016. Have 
you ever seen this before? 

JOHN HAMJE: No, I haven1t. And now what 
I was referring to then 1nust have been a draft in 
1ny office. It probably had a blank just like the 
one [UNINTEL PHRASE]. So I want to make it 
[UNINTEL PHRASE] that what I have probably is 
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investigation, isn1t it? 
JOHN HAMJE: It appears to be an 

executive st11111nary. 
PETER WALSH: No application of the 

facts of the law? 
JOHN HAMJE: Well, again, without 111e 

going through it word tbr word, I think [UNINTEL 
PHRASE]. 

PETER WALSH: Well, I represent to you 
there1s not--or discussion of policy purposes in 
here? 

JOHN HAMJE: No, again, as I told you,. I 
don't think I ever saw this, saw the exhibit. 

PETER WALSH: So there1s no reference in 
here to pollcy concerns like level playing field, 
co-petition? There's no docu111ents for any of 
those? 

JO!"IN I-IAMJE: I don1t know about that, 
but as far as I know, I11n not aware of anything 
other than what I have generated we just talked 
about. 

PETER WALSH: Is there any docu111ent at 

I• 

lo 

Ir 

lo 

OIC explaining why it rejected the analysis of ~-' 

Stickler, Gellennann, and Durfee? 
JOHN HAMJE: I don1t know what you mem1. 

·, 
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I don1t know what analysis you're talking about 
in terms of Ms. Gellermann. 

PETER WALSl-1: There's nothing in this 
finding, in this final investigative report, 
about the potential impact on consumers? 

JOHN HAMJE: Are you talking about 
Exhibit [UNINTEL PHRASE]? 

PETER WALSH: The final investigative 
report, yeah. 

JOHN HAMJE: Again, I'm not familiar 
with it. 

PETER WALSH: You've never seen this 
one, this version? 

JOI-IN 1-IAMJE: I don't think so. I don't 
think so. 

PETER W ALSl-1: Do you think that's 
strange, having led the investigation--strike the 
investigation--having led the matter for six or 
eight 1nonths? 

JOHN HAMJE: The portion that I led did 
not involve the investigation. The investigation 
was handled by [UNINTEL]. 

PETER WALSH: Your job is to develop 
OIC1s position with respect to Zenefits and you 
never read the final investigative report? 
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JOI-IN HAMJE: I think tlmt is so. 
PETER WALSH: Okay. Are you aware at the 

same time that around the smne ti111e that things 
were coining to a head in Septe1nber 2015 in the 
case [UNINTEL] assigned to you in October 20157 A 
very si1nilar set of circwnstances were being 
considered by the agency in connection with Blue 
Cross Blue Shield? 

JOHN HAMJE: No. 
PETER WALSH: You weren't aware that 

Blue Cross Blue Shield was offering and identify 
protections--wanted to offer an identity 
protection service to its insured? 

JOHN HAMJE: Oh, I do think I do 
remen1ber that. They were so1ne discussion about 
that, yes. 

PETER WALSH: And in fact, what they 
were pl'oposing to do was to offer free identity 
protection services to only their insureds. 

JOHN HAMJE: Now, wasn't that in 
connection with the statutory pt·oposal or 
[UNINTEL PHRASE]? I'm tlying to remember. I think 
I 1nay have seen or been asked for 1ny opinion 
later on at one point in thne during the 
legislation. And l re1ne1nbe1· going ahead [UNINTEL 
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JOHN HAMJE: I did not. This came after 
my work was completed. 

PETER WALSH: There1s no analysis in 
here on the impact on Zenefits1 constuners either, 
is there? And you never considered the impact on 
Zenefits' consu1ners? 

JOHN HAMJE: Well, that's not correct. I 
did consider it. 

PETER WALSl-1: I'd like to turn now to 
the impact of this consent order. You read the 
consent, I presu1ne? 

JOHN l-IAMJE: It's been quite a while. 
PETER WALSH: Are you familiar with it? 
JOHN HAMJE: I'm not familiar with it. 
PETER WALSH: Did you read it when it 

was issued? 
JOHN 1-IAMJE: I think I did, yeah. 
PETER W ALSI-I: You didn't read the 

investigative report. You read the consent order. 
JOHN HAMJE: I think I did. 
PETER WALSH: You testified earlier 

about the importance about consistency and 
transparency in enforcement actions and 
regulation. Do you agree those are in1portant 
factors? 
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PHRASE]. 
PETER WALSH: What was your view on Blue 

Cross Blue Shield 1s ability to offer free 
identity theft protection services? 

JOlIN lIAMJE: Well, I wanted to 1nake sure t, 

that--ifl recall correctly, 1 wanted to 1nake 
sure thal the legislative director was aware that 
there could be a potential proble1n with respect 
to rebate inspections. And that would have to be 
something that would have to be [UNlNTEL]. 

PETER WALSH: That's not where AnnaLisa 
Geller111ann and Charles Brown cmne down, is it? 

JOHN HAMJE: l don't know [UN!NTEL 
PHRASE]. 

PETER WALSH: If you tum to Exhibit AN, 
and if you look at the last paragraph of that 
en1ail on Page l, Chuck Brown--Chuck Brown is a 
lawyer, right? 

JOHN 1-IAMJE: He was. 
PETER WALSl-I: 11111 sorry, he passed, 

correct? 
JOHN HAMJE: Yeah. 
PETER WALSH: Mr. Brown, he was widely 

regarded as somebody with significant expertise 
in the anti~rebating ai1d induce111ent statutes, was 
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he not? 
JOHN HAMJE: Well, I think he was well 

respected as a fine attorney. 
PETER WALSH: Okay. And he concludes 

here, 111 tend to agree with the carriers that 
this offering does not pose the kind of threat or 
problen1 inducement and rebate statutes were 
intended to address. My instinct would be to tell 
them that while we are not in a position to agree 
with the legal analyses of 140, we don't intend 
to [UNINTEL] any regulatory action to block this 
program." And Ms. Gellennann says, "Thank you, I 
agree." 

I-low do you reconcile, Mr. Hatnje, a 
decision not to take action against an entity 
that's providing free identity theft protection 
services only to its insureds with the decision 
to find Zenefits in violation for providing free 
benefits to the general public without condition? 

JOHN HAMJE: I can't. 
PETER WALSH: Isn't this why the agency 

adopted the Producer Enforcement Group and 
co1npliance comn1ittee structure to ensure this 
kind of thing didn't happen, to make sure the 
decisions were being made consistently across 
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industries? 
JOI-IN I-IAMJE: No, that's not the case. 

This is sotnething entirely separate. And in fact 
this is a Jegal--so1nething that was in legal 
affairs. And apparently it was--not only was it 
submitted to AnnaLisa Gellennann [UNlNTEL 
Pl-IRASE], it was not provided apparently to any 
other staff. It does not represent necessarily 
the position of the agency. I _don't know what it 
is. 

PETER WA LSI-I: The viewpoint of the 
general counsel and Lisa Ge!lermann doesn't 
represent the viewpoint of the agency? 

JOHN HAMJE: It depends. It depends on 
how it's publicized, but I don't know. 

PETER WALSH: [UNINTEL PHRASE] rebate 
statutes done distinguish a carrier like Blue 
Cross Blue Shield and a producer in tern1S of 
their application? 

JOHN HAMJE: It applies to all [UNINTEL 
PHRASE] insurance and producers and insurance 
companies [UNINTEL PHRASE] service contractors. 
Jill have to go back and look to be sure about 
how the service contractor--it may not apply to 
the service contracts. I'd have to go take a look 
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at that. Because I [UNINTEL PHRASE]. I'd have to 
see that. Because Blue Cross Blue Shield [UNINTEL 
PHRASE] service contractor. That may be the 
reason why [UNINTEL] came up with this decision 
and this [UNINTEL]. I don't know, without looking 
at the statute. 

PETER WALSH: You read the consent 
order-~I 1n1 going to shifl to a diffel'ent example. 
You read the consent order and it concludes that 
140, 150 prohibit a licensee like Zenefits fron1 
offering valuable software functions or other 
valuable benefits for free or less than fair 
1narket value to the public. Is that true? 
Consistent with your recollection? 

JOHN HAMJE: Would you read that again? 
PETER WALSH: Sure. And actually, yeah"" 
JOHN HAMJE: Is there something that I 

can look at? 
PETER WALSH: Sure, ExhibitCR--C as in 

Charlie, R as in Ralph [UNINTEL PHRASE]. 
JOHN HAMJE: Okay, I guess [UNINTEL 

PHRASE]. 
PETER WALSH: Well, while we're looking 

at--just want to confirm, you never saw the Blue 
Cross Blue Shield decision 1nen1orialized anywhere 
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besides that e111ail we just saw? 
JOHN HAMJE: I don't know what happened. 
PETER WALSH: And don't you think it 

would be itnportant to me1noria\ize that decision? 
JOHN HAMJE: Well, just because I 

haven't seen it does not 1nean it hasn't been 
me1norialized. 

PETER WALSH: Okay, now, please taloe a 
look at Page number 6 of CR--consent order and-
I'm sorry, I made a lot of page [UNINTEq 

JOHN HAMJE: What's the page? 
PETER WALSH: Page 3 of6"-Paragraph 6. 
JOHN l-IAMJE: Okay. 
PETER WALSH: And this was ultimately 

the conclusion of you and your colleagues, 
correct? 

JOHN l-IAMJE: I think so, I think so. But 
I understand this is negotiating, because this 
language is all negotiating of the benefits. So 
rm not sure what it's saying and what it's not 
and it should be included. So all I can say is 
that see1ns to be accurate, 

PETER WALSH: It's a pretty broad 
conclusion, wouldn't you say? 

JOHN HAM.IE: It is, yes. 
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PETER WALSH: Likely to impact a variety 
of other co1npanies doing business in Washington? 

JOHN HAMJE: Pardon me? 
PETER WALSH: Likely to impact a variety 

of other companies doing business in Washington? 
JOHN HAMJE: I'm not sure if this 

applies to other countriesM-other companies doing 
business in Washington. 

PETER WALSH: Well, any licensees like 
Zenefits. 

JOHN HAM.IE: Okay, again, if it's--it 
could very well affect--it would apply across the 
board to all co1npanies and licensees in 
Washington. 

PETER WALSH: You testified earlier that 
you believe any producer who offers both discount 
or pre services and sells insurance is in 
violation of any rebating and inducement 
statutes, correct? That's your view? 

JOHN HAMJE: No, would you start--repeat 
that? 

PETER WALSH: Sure. It's your view that 
license producers who offer free or discounted 
services and a1so sell insurance--

JOHN HAM.TE: That's what 157 prohibits. 
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And· I well establish in evidence are some 
docutnents. 

And I plan to 1novc into evidence 
additional documents de1nonstrating that in fact 
it depicts co1npanies like [AVP?], Overstock.co1n, 
USAA, and Expedia, just to nan1e a few, derive 
significant revenues fro1n insurm1ce premiu1ns. 
They offer bencfit--they offer discounts on 
[UNINTEL] from hotels and cars, cash back, and 
refunds. So J think it1s highly release, Your 
I-Ionor. 

.JUDGE LISA DUBLIN: I don't know how it 
helps me answer the question that we amended the 
[UNJNTEL] conference order to detcnnine whether 
RCW 40.30, 31.40, and 150 prohibits benefits from 
offering [UNINTEL] offer functions and benefits 
for free. I think that's in the consent order. 

So I understand you have a [UNINTEL 
PHRASE] argument or that kind of thing. I'm not 
here [UNINTEL PHRASE] determine that. I 
understand that [UNINTEL PHRASE] evidence. That 
really doesn't help 1ne. It's outside the scope of 
what I have jurisdiction to detennine. 

PETER WALSH: Your Honor, if I may 

respond? 
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PETER WALSH: But if they are entitled 
to 157 exception, but that's what I was talking 
about. That is a violation of the anti-induce1nent 
statutes, anti-inducement statutes according to 

you? 
JOHN HAMJE: Okay, I'm sorry, if you 

would start over again. 11111 getting confused. 

PETER WALSH: Licensed producer offers 
discounts or benefits for free, sells insurance. 

JOI-IN HAMJE: That's a violation of the 
rebate statutes. 

PETER WALSJ-1: So why isn't the agency 
pursuing Expedia? 

DARRYL E. COLMAN: Objection. Expedia is 
not at relevance [UNlNTEL Pf-IRASE] action. 

PETER WALSH: Your Honor, it's highly 
release, The Witness has testified that one of 

the fundan1ental purposes of the regulatory 
enforce1nent office1s consistency--it's a large 
part of our case. In fact, this proceeding was 
anything but consistent. It was inconsistent with 
how they handled BCBS. It is inconsistent with 
their knowing decision not to pursue other 
licensed Washington producers who are offering 
significant discounts and also selling insurance. 
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.JUDGE LISA DUBLIN: You may [UNINTEL 
PHRASE]. 

PETER WALSH: Okay, for the record, I 
just want to be clear, I think that not on!y--
it's not just for the purposes in de111onstrating 
arbitration capricious, which l understand is one 
thing. But it's in the purpose of demonstrating 
that the decision of the agency here is baseless, 
And we've heard evidence to that etTect. And it's 
one 1nore exmnple of the fair--the ends-driven-
and we argue political\y-driven--dccision that 
has no support in legal analysis, legal 
authority, has not been docu1nented in any way, 
shape, or tbnn. 

And wc think that's all evidence to 
show that the agency's rationalization of it now 
is after-the-fact justification that had no basis 
in the tiine, And therefore they should be given 
no deference. The only thing that should be given 
deference is the opinions and conclusions of the 
legal depa1tment in 201412015. 

JUDGE LISA DUBLIN: 1 don't want to turn 
this [UNINTEL] into a place where we're going to 
discuss investigation against [UNINTEL PI-IRASE]. 
So I'll let you put it in your argu1nent in your 
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7/8/2017 ADP Payroll Services for Businesses of all Sizes 

48 Call for a FREE QUOTE I Q 

Get around-the-clock support from payroll experts 

See more about what makes ADP unique. 

0 
Experience the ADP® difference. 

We aren't like other payroll providers. When you work with us you get: 
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steps. 

Flexibility 
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deposit, or paycard. 
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24/7 service* 

Payroll experts available when 
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Ready to learn more? 

Learn about our current offer. 

0 

Get 2 months of free payroll processing 
with ADP*. 

2 months free, 24/7 support, payroll/tax filing, and more. Don't wait! 
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• Call for a FREE QUOTE 

Save valuable time Pay employees promptly Ace 
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over to ADP, It's saved ... hours and hours day that payroll was due. When we requiren 
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month!" The transition was great. It was he 

Chris Bredesen 

Owner, The Rockefeller and Captain 
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flawless." 

Brandon McKennon 

Co-Founder/Partner, BreezelT 

See what else we provide. 
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Start with payroll, and add on services as you 
need them. 

Time+ Attendance 
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Bulletin 426 

Rebates - Guidance for Producers 

(Replaces Bulletin 384) 

Eric A. Cioppa 
Superintendent 

This Bulletin replaces Bulletin 384 and provides additional guidance for producers regarding 
what activities may be conducted under Maine's amended rebating statutes. 

The purpose of Maine's anti-rebating laws is to protect both insurance consumers and the 
insurance industry. A consumer's choice to purchase insurance should not be influenced by 
inducements that could result in an unsuitable policy choice, and insurance must be provided in a 
nondiscriminatory manner to like insureds or potential insureds. Anti-rebating statutes are 
designed to protect insurer solvency and prevent predatory pricing, both of which can hurt 
market participants and consumers. 

The general rule under Maine's rebating1 laws is that no person may offer a discount or other 
inducement to a purchaser or prospective purchaser of insurance unless it is specified in the 
policy or the insurer's filings. 2 A determination whether a given arrangement violates Maine's 
rebating statutes is fact-specific and will depend upon the circumstances of the interaction 
between the parties. Some of the factors that the Bureau will evaluate in determining whether an 
arrangement violates the general prohibition on rebating will be the timing of the alleged 
inducement, the prior relationship between the parties, the type of benefit, and the recipient of 
the benefit. Section 2163-A of the Insurance Code establishes the permitted statutory exceptions 
to the general prohibition on rebating, Recent changes to this section have expanded the 
statutory exceptions by increasing the dollar thresholds and addressing the circumstances under 
which value-added services may be provided for free or at a reduced fee. These changes will go 
into effect on November 1, 2017. 3 The purpose of this Bulletin is to give insurance professionals 
an overview of the statutory changes and provide guidance regarding how these new exceptions 
are interpreted by the Bureau. 

1 The subject of this Bulletin is compliance with laws prohibiting in1proper sales induce1nents. It does not l'elate in 
any way to the health insurance pre1niu1n rebates that are required by state and federal law when insurers fail to n1eet 
n1initnum medical loss ratio standards. 
2 The rebate provision concerning life and health insurance is found in the Maine Insurance Code at 24-A M.R.S. 
§ 2160. The corresponding provision for property and casualty insurance is located at 24-A M.R.S. § 2162. The 
provisions are not identical, but set forth the same basic principles for purposes of this Bulletin. 
3 See P.L. 2017, ch. 84 (L.D. 1161). 
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Gifts and Prizes 

As of November 1, 2017, a producer may offer gifts valued up to $100 per year per person in 
connection with the marketing of insurance, and conduct raffles or drawings with prizes valued 
at no more than $5004

, so long as there is no participation costs to entrants. These gifts may not 
be in the form of cash; however, cash equivalents (e.g., pre-paid MasterCard or VISA gift card) 
are no longer prohibited. For group coverage, the $100 limit applies on a per-applicant-or
policyholder basis; i.e., $100 per group, not $100 per covered life. 

"Value-added" services 

Maine's recent statutory changes clarify that in certain circumstances, value-added services may 
be provided to a customer or potential customer, for free or at a reduced fee, without violating 
the general prohibition on rebating. Those services or discounts that can be valued at $I 00 or 
less per policy per year are clearly acceptable under 24-A M.R.S. § 2163-A(l). If the services 
are worth more than $100, the limitation will depend upon whether the value-added service is 
offered selectively or to all existing customers or potential customers. 

If services valued in excess of $100 are offered to specific customers, the services must be either 
included within the insurance policy or "directly related to the firm's servicing of the insurance 
contract or offered or undertaken to provide risk control for the benefit of a client."5 

In evaluating whether a value-added service is directly related to the servicing of the insurance 
contract, licensees should look at the type of insurance involved and the nature of the services to 
be offered. The Bureau appreciates that the marketplace has become more complicated, 
especially for employers in the group health insurance market, and producers want to be able to 
use their expertise to provide customer assistance in a number of new areas. 

The following examples are not intended as a complete list of acceptable services, but are offered 
to illustrate the range of services that would generally not be considered prohibited rebates: 

• Risk management assistance provided by the producer; 
• Regulatory and/or legislative updates; 
• Enhancements that operate to make the producer's own services and office operations 

more efficient and convenient for the insured; 
• System improvements, which could include software provided to employers, which make 

information about group benefits provided through the producer more accessible to 
employers and employees; 

• Services provided for COBRA or HIP AA administration for group health insurance 
customers; 

• Administration of employer-sponsored Section 125 plans, flexible spending accounts 
(FSAs), and health reimbursement accounts (HRAs) for group health insurance 
customers. 

4 The dollar limits for gills and raffles were formerly $20 and $100, respectively. 

5 24-A M.R.S. § 2163-A(2). 
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Producers and insurers should be cautious of providing services for free or at reduced cost for 
enhancements that provide significant value to the customer but have a relatively limited 
connection to the customer's insurance program. This is an important factor in determining 
whether the service has been offered primarily as a gift or inducement. 

For example, the connection between the insurance coverage and the provision of assistance with 
payroll or human resource management is likely to be too attenuated to qualify for the "value
added" exemption. Additionally, services that are purchased by the producer from a third party 
(as opposed to being provided "in house") may be too far removed from the underlying 
insurance relationship. 

Producers and insurers may offer value-added services for free or at a discount without regard to 
the underlying insurance relationship only when the receipt of services is not contingent upon the 
purchase of insurance and when the services are offered on the same terms to all potential 
insurance customers.6 

October 25, 2017 
Eric A. Cioppa 
Superintendent oflnsurance 

NOTE: This Bulletin is intended solely for informational purposes. It is not intended to set forth legal 
rights, duties, or privileges, nor is it intended to provide legal advice. Readers should consult applicable 
statutes and mies and contact the Bureau of Insurance if additional information is needed . 

.• 

6 24-A M.R.S. § 2163-A(3). 
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July 11, 2017 

(Time Stamp: 39 minutes, 50 seconds into the recording) 

ALJ DUBLIN: All right. Then go ahead with your first 

6 witness. 

MR. WALSH: Great. Thank you, Your Honor. Zenefits 7 

8 

9 

calls Jeff Hazard to the stand. 

10 

11 

12 

13 

ALJ DUBLIN: Good morning, Mr. Hazard. 

MR. HAZARD: Hi. How are you doing? 

ALJ DUBLIN: Good. How are you? 

MR. HAZARD: Good, 

ALJ DUBLIN: Could you please raise your right hand. Do 

14 you swear or affirm the testimony you will give today will 

15 be the truth, the whole truth and nothing but the truth? 

16 

17 

18 

MR. HAZARD: Yes. 

ALJ DUBLIN: Thank you. 

19 

20 

JEFF HAZARD: Witness herein, having been first duly sworn 

on oath, was examined and testified as 

21 follows: 

22 

23 MR. WALSH: May it please the Court. 

24 Ill 

25 Ill 
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1 D I R E C T E X A M I N A T I 0 N 

2 BY MR. WALSH: 

3 Q. Good morning, Mr. Hazard. Can you please state your full 

4 name for the record? 

5 A. Sure. Jeff Hazard. 

6 Q. Can you spell it? 

7 A. J-E-F-F, H-A-Z-A-R-D. 

8 Q. Where do you work, Mr. Hazard? 

9 A. I work at Zenefits. 

10 Q. What's your job title? 

11 A. VP of Sales (inaudible). 

12 Q. How long have you been at Zenefits? 

13 A. A little over two and a half years. 

14 Q. Tell us a little bit about your responsibilities as Vice 

15 President of Sales. 

16 A. Sure, sure. So --

11 Q. I'm sorry. Before you start, this is being recorded at the 

18 other end of the table 

19 A. Okay. 

20 Q. -- so we have been asked to project, if you will. 

21 A. Usually I don't need a projector. I will make sure I --

22 

23 

ALJ DUBLIN: You were doing fine. 

THE WITNESS: Okay, good. 

24 A. I can be overbearing that way. 

25 Q. Sorry. So I will ask the question. Tell us a little bit 
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1 about your responsibilities. 

2 A. Sure. So it's my job to make sure that the sales team is 

3 performing their duties properly. It's everything from 

4 SDRs, which are sales development reps. They make outbound 

5 calls, inbound calls, basically calling out to prospective 

6 customers, and also taking inbound calls. 

7 From there, I need to make sure that our account 

8 executives are doing everything properly, from selling to 

9 understanding customers needs, to helping out with clients. 

10 Basically, it's my job to make sure that the team is well 

11 prepared, trained, compliant, and I'm driving growth for the 

12 company. 

13 

14 

ALJ DUBLIN: Before you ask your next question. I 

apologize for interrupting. Is somebody on the phone with 

15 us listening? 

MS. FLEURY: Yes. 

ALJ DUBLIN: And who is that person. 

16 

17 

18 MS. FLEURY: Beth Berendt, B-E-R-E-N-D-T. Beth Berendt, 

19 Your Honor, is listening on the phone. 

20 

21 

22 

23 

24 

ALJ DUBLIN: All right. Good morning. Ms. Berendt, this 

is Judge Dublin. Can you hear me? 

MS. FLEURY: I think she's probably muted, but ... 

ALJ DUBLIN: Okay. What is her job title? 

MS. FLEURY: She is -- owns her own consulting business 

25 and she is a consultant for Zenefits. 



8 

ALJ DUBLIN: All right. All right. 1 

2 MS. FLEURY: We filed a motion specific to allowing 

3 Ms. Berendt to participate. 

4 ALJ DUBLIN: And I think we have already agreed that 

5 there is no objection to her. 

6 

7 

8 

9 

10 

11 Q. 

MS. 

ALJ 

MR. 

ALJ 

MR. 

(By Mr. 

FLEURY: 

DUBLIN: 

WALSH: 

DUBLIN: 

WALSH: 

Walsh) 

Thank you, Your Honor. 

Thank you. 

May I proceed, Your Honor? 

Yes, thank you. 

Thank you. 

Who do you report to at Zenefits? 

12 A. To the COO, Chief Operating Officer, Jeff Carr. 

13 Q. And are you an executive with the company? 

14 A. Yes, I am. 

15 Q. Where did you work before Zenefits? 

16 A. I was at ADP for 16 years. 

17 Q. What is ADP? 

18 A. It's an HR and payroll company. 

19 Q. And why did you you leave ADP to join Zenefits? 

20 A. Sure. Two major reasons: 

21 One, they wanted me to do more. That, and I hadn't moved 

22 to New Jersey. I did not want to move to New Jersey; nor 

23 did my wife. We love the Bay area. 

24 The second reason was I was very excited about what 

25 Zenefits was doing. The HR space is very complicated. 



1 

2 

3 

4 

5 

6 

7 

9 

Businesses, when they use a lot of the current HR 

applications, they're clunky, they're difficult to use, 

they're not mobile-first. I was very excited about what 

Zenefits was doing, to have a very simple, mobile-first, and 

also building a platform connecting to all the different 

systems. So I really felt like Zenefits was taking the next 

step in the area of HR software. 

8 Q. Well, that's a perfect segue to my next question, which was, 

9 please tell us a little bit about what Zenefits does. 

10 A. Sure, sure. So think of small business. You're trying 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

to you might be 50 employees. To manage your employees, 

to hire them, to maintain everything about them, to pay 

them, to do even performance management, like, who are my 

rising stars, generally a lot of times that's done manually 

with a lot of paperwork. That slows them down. 

So Zenefits basically takes care of all that. We put all 

of that software in one spot where we can manage all of that 

for you. Whatever we don't manage, we actually have a 

platform where we can connect into other systems. Because, 

today, a lot of companies might have 8, 10, 12 systems to 

manage their employees. If those are not interconnected one 

way, you can imagine how many different things you're 

logging into and trying to manage. That gets very complex. 

So what we do is, we have a platform where we can connect 

into those systems so you just put the information into 
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1 Zenefits and it populates those systems. So it really 

2 eliminates a lot of the time that an owner or an HR person 

3 would have to do to manage their people so they can focus on 

4 their business. 

5 Q. Mr. Hazard, you mentioned a few moments ago you worked 

6 previously for ADP. How is -- how is -- is ADP a competitor 

7 

8 

of Zenefits? How is it the same or different? How do the 

two compare? 

9 A. Certainly, they're a competitor. I believe our technology 

10 is better and more up-to-date with what employees are 

11 looking for, but, quite frankly, it's very similar and 

12 they're a major competitor to us. 

13 Q. Does ADP -- excuse me, does ADP also offer insurance 

14 benefits? 

15 

16 

17 

18 

19 

A. 

Q. 

A. 

Q. 

A. 

Yes, they do. 

As a broker? 

Yes, they do. 

Where is Zenefits 

San Francisco. 

headquartered? 

20 Q. When was it founded? 

21 A. 2013. 

22 Q. And how many states do you operate in? 

23 A. All 50. 

24 Q. How many employees do you have? 

25 A. Approximately 500. 
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1 Q. And tell us a little bit about Zenefits' customers? I 

2 understand well, you tell us: What kind of customers do 

3 you have? 

4 A. Sure. So, generally, they're anywhere from one employee to 

5 a thousand employees. Most of them are small businesses; 

6 

7 

8 

10, 20, 30, 50 employees. We do almost any industry, but 

certainly technology companies, healthcare companies, retail 

companies, nonprofits, private schools. You know, almost 

9 any company you can think out there leverages the Zenefits 

10 platform. 

11 Q. What's the average size of your Washington customer? 

12 A. I think it's around 12 employees. 

13 Q. I think you started to touch on this, Mr. Hazard, but tell 

14 us about what is unique about Zenefits in the marketplace? 

15 A. Sure. I would say three things, and I will probably repeat 

16 myself a little bit so I apologize, but mobile-first. And 

17 

18 

so that means is -- my guess is many of you have a 

smartphone. We are seeing every day more and more people 

19 have smartphones. And I think within two to three years, 

20 there will be more smartphones or people using smartphones 

21 instead of their computers. 

22 So it's really important that the newest technology is 

23 used on a mobile phone. And mobile-first means that it's 

24 actually built for the mobile first, meaning, like, make it 

25 best on mobile before you even build it for the computer. 
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So Zenefits is doing that. 1 

2 

3 

Second, it's really simple. It's good looking software. 

It may sound superficial but it's not, because being good 

4 looking and easy to use means that people will use it. And 

5 it's not complicated and so they don't need training. They 

6 can just start using it because it's so intuitive. 

7 And then the third reason is the platform. By us 

8 connecting into all these different systems, you really make 

9 it much more simple to manage your employees because you 

10 don't have to go into 12 systems. We basically connect into 

11 those systems. 

12 And when I do a demo, I will try to, like, give a little 

13 more of an example of that. 

14 Q. Thank you. 

15 In your job, you interact with customers? 

16 A. Yes. 

17 Q. Regularly? 

18 A. Yes. 

19 Q. And can you just, in summary, what do customers say about 

20 Zenefits and its business? 

21 A. ''It's just so easy to use. You've really made my life a lot 

22 easier. I'm spending a lot less time on our paperwork. 

23 Thank you for making this so simple. Thank you for making 

24 it so easy to manage my employees. This software is a lot 

25 better than what I have used in the past.'' Or, ''You have 



1 

2 

13 

automated things that are now manual. Thanks for giving me 

time back so I can run my business.'' 

3 Q. Among Zenefits' suite of offerings are insurance services? 

4 A. Yes. 

5 Q. And Zenefits is also a licensed broker, which is often 

6 commonly referred to as a "producer"? 

7 A. Yes. 

8 

9 

Q. For the Court, just tell us simply and quickly: What is the 

role of a broker in the insurance process? 

10 A. Sure. The role of a broker is to work with the client to 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

help them see all of the different options out there for 

them at their disposal for healthcare. It's complicated for 

businesses. 

Every state is different. There's different carriers. 

And it's the job of the broker to kind of help educate them 

on what is out there, potentially even go through a renewal, 

so go through negotiation for pricing. Help them get that 

up and running. Maybe help through open enrollment. That's 

when all the employees are signing up for benefits. 

And then just maintenance, customer service, when there's 

questions about billing or maybe an issue, you know, with an 

employee, to help navigate through that. 

23 Q. And I apologize for the simplistic and possibly obvious 

24 

25 

question. Can you tell us for the record how a broker 

differs from an insurer? 
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1 A. Sure. An insurer is like a health carrier, so like Kaiser 

2 or Premera. They offer the insurance. The broker is just 

3 the go-between, between the client and the insurer. 

4 Q. What kind of insurance does Zenefits offer as a broker? 

5 A. Sure. Both health care, so medical, but also ancillary 

6 plans, which is like dental, life insurance, disability, 

7 those type of insurance options. 

8 Q. What's a "broker of record"? 

9 A. Broker of record basically means that you can work on behalf 

10 of the clie0t to help them negotiate the pricing and to work 

11 with their sensitive documentation with the carrier. 

12 Q. And in your space, is broker of record, is that a term of 

13 art? 

14 A. It's throughout the business, throughout the -- you know, 

15 all companies, all insurance companies. 

16 Q. So how does Zenefits get compensated for the insurance 

17 products that it sells and oversees, manages as a broker? 

18 A. We receive commissions through the carriers. 

19 Q. Do you collect premiums from the insureds? 

20 A. No. That is something directly with the company and the 

21 carrier. 

22 Q. Your customer 

23 A. Yes, we don't get in between them. 

24 Q. Tell us a little bit about how the company -- the business 

25 has evolved since its founding in 2013? 
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1 A. Sure. So it was always an HR software platform, but 

2 

3 

4 

5 

6 

7 

8 

certainly early on it was very basic. Over time, we built 

out our platform and we added more and more priced options. 

So, for example, time and attendance. That's a way to track 

your hourly employees, you know, what hours they work, what 

they worked on, and maybe taking PTO, time off. And then 

over time we added payroll, HR services; premium services we 

have added and will continue to add. 

9 Q. Has there been significant change in the business's 

10 operations in the past four years? 

11 A. Dramatic. 

12 Q. How has the role of Zenefits Insurance Services, brokerage 

13 business evolved over time? 

14 A. Sure. Certainly we have gained more experience, That has 

15 

16 

17 

18 

been very helpful. We have built up our internal tools to 

be better, to help manage our clients and to provide better 

service. And, of course, we have made our tools that our 

companies use for benefit administration better. 

19 Q. And in terms of how the insurance services its brokerage 

20 

21 

part, it's in a larger -- it's strategic plan of the 

company, has that evolved or changed over time? 

22 A. Sure. 

23 Q. How so? 

24 A. It's -- you know, over time we have consolidated some 

25 carriers and made it more simple for us. And, certainly, 
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1 we're looking into outside avenues on the products. 

2 Q. The Office of the Insurance Commissioner, OIC, has alleged 

3 

4 

that Zenefits is primarily an insurance broker. 

agree? 

Do you 

5 A. No. 

6 Q. Why not? 

7 A. Because so many of our products that we offer are not around 

8 

9 

10 

11 

12 

13 

14 

15 

16 

insµrance. Time and attendance, our premium HR services. 

You know, can help companies build their handbooks. We can 

help them with: What are the different laws in Washington 

versus California? When I hire someone, what do I need to 

do paperwork in Washington versus California? 

We do payroll, so we can handle everything from paying 

the employee to handling all the taxes for the company. So 

quite frankly, yes, benefits is a part of what we do, but 

we're a full-blown HR provider. 

17 Q. And both in terms of the short-term and long-term vision of 

18 

19 

the company, is that the case, and how does insurance fit 

in? 

20 A. Sure. So insurance will be part of what we do, but we're 

21 

22 

23 

24 

25 

going to go expanding our paid products. For example, 

Talent is coming out soon. That's the ability to perform 

like performance reviews: How did you you do this last 

quarter, what are you working on, where are your talents and 

where are your strengths and where are your weakness, what 



1 

2 

3 

4 

do we need to work on to get you ready for your next 

promotion. 

17 

So that's a new piece of software that will be coming out 

relatively soon. 

5 Q. Are you familiar, Mr. Hazard, with Zenefits revenue stream? 

6 A. Yes. 

7 Q. What percentage of new customer revenue from, let's say, 

8 quarter 1, 2017, came from commissions on insurance? 

9 A. I think it was around 25 percent. 

10 Q, 25 percent of the company's revenue from new customers in 

11 the first quarter of 2017 was insurance commissions? 

12 A. Yes. 

13 Q. And the remaining 75 percent? 

14 A. Would be paid products. 

15 Q. Your human resources? 

16 A. Human resource premium, payroll, time and attendance. 

17 Q. Do you know what those figures are for the second quarter of 

18 2017? 

19 A. It was actually lower. 

20 Q. And so tell us what percentage of new customer revenue in 

21 quarter 2 for 2017 came from commissions on insurance? 

22 A. It was 16 percent. 

23 Q. And when you you combine quarter 1 and quarter 2 and you 

24 

25 

look at the first half of 2017, what percentage of the 

customer revenue came from insurance commissions? 



1 A. I think it's around 21 percent. 

2 Q. And the remaining 79 percent comes from purely human 

3 resources products? 

4 A. Our paid products. 

5 Q. Your paid products. Is that an aberration or a trend? 

6 A. It's certainly a trend. 

7 Q. Part of the long-term business strategy? 

8 A. Yes, we're expanding into more paid products, more HR 

9 products .. That will continue for sure. 

18 

10 Q. Has that been part of the company's strategy for some time? 

11 A. It has, yes. It just takes time to evolve and build 

12 software. 

13 Q. I would like to turn now to the topic of pricing. And you 

14 mentioned before that you charge for certain apps and 

15 software. And here I'm going to ask you to turn in your 

16 exhibit book to Exhibit B-P (inaudible) pull out their big 

17 binders? 

18 A. What am I doing? 

19 Q. B, as in boy, and P --

20 A. P. 

21 

22 

23 

24 

25 Q. 

MR. WALSH: Actually, what I am going to do is to make 

this easier on everybody, because the print is a little bit 

small (inaudible). All right. There we go. 

THE WITNESS: Thank you. 

(By Mr. Walsh) What I put on the board, Mr. Hazard, is a 
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1 large blow-up, demonstrative version of Exhibit BP, which is 

2 in evidence. And do you recognize this? Do you know what 

3 it is? 

4 A. Yes, this is our pricing page. 

5 Q. Okay. And however you feel comfortable. 

6 A. Okay. 

7 Q. If you want to sit or stand, you can do either one. You may 

8 be too close to read it. 

9 And is this -- where would I find this? Where is this? 

10 A. You can go to www.zenefits.com, pricing, and then this is 

11 right there. 

12 Q. It's posted on your website? 

13 A. Yes, it is. 

14 Q. And this sort of lays out the pricing for the various tiers, 

15 the four tiers of software service that you provide? 

16 A. Yes. 

17 Q. Okay. Just -- I want to quickly - tell us what those tiers 

18 are. 

19 A. Sure. We basically put it to four metal particular tiers: 

20 Bronze, Silver, Gold and Platinum. What you're seeing up 

21 there is Bronze. It's free. Our Silver is 5 dollars per 

22 month. This is the annual pricing. So 5 dollars per 

23 employee per month, paid up front annually. 8 dollars for 

24 Gold, and then 12 dollars for Platinum. 

25 Q. And just so we understand and follow the page, this 
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1 demonstration here, it looks like every column contains the 

2 same information but certain information in each column is 

3 balded; other is in light gray. 

4 A. Yes. 

5 Q. What is the distinction there? 

6 A. Sure. So in the free package, you will see in bold what you 

7 receive. So you will receive 

8 Q. And you don't have to go through the individual ones yet, 

9 but 

10 A. Sure --

11 Q. -- just explain 

12 A. What you see in bold is what you receive. What is in gray 

13 is what you don't have. And then you will see as you go up 

14 in the modules that it opens up more things for you to use 

15 if you pay for more. 

16 Q. And if you're over there in the Platinum column, you get 

17 everything in the Platinum --

18 A. Yes, you get everything (inaudible) column. 

19 Q. Okay, great. Let's talk about and turn to some of these 

20 metallic tiers, starting with Bronze. Tell us what comes 

21 with the Bronze. 

22 A. Sure. So that's employee management. That's everything 

23 

24 

25 

from hiring. So you can actually hire someone online -- and 

I will show it during the demo, but what's great about that 

is that it's all done through the online system. You don't 
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1 have to send emails or faxes. It's all done electronically. 

2 Basic onboarding. Offboarding, so if you need to let 

3 somebody go. Employee directory. Org chart. Basically all 

4 basic employee management and then all benefit 

5 administration is included in the Bronze package. 

6 Q. And are these sort of the core apps? 

7 A. Those are the core apps, yes. 

8 Q. Tools to manage hiring and onboarding, terminating and the 

9 like? 

10 A. Yes. Day-to-day management? 

11 Q. Generates some limited employee reports, org charts and the 

12 like? 

13 A. Definitely an org chart and then basic reporting. And I 

14 will try to show that in the demo so you guys can see it. 

15 Q. Bronze is free? 

16 A. Bronze is free. 

17 Q. Except ... 

18 A. Except for Washington. 

19 Q. Why is it not free in Washington? 

20 A. Due to the DOI's ruling in November. 

21 Q. Turning now to the Silver. 

22 A. Yes. 

23 Q. Next in line there. So tell us what the Silver comes with? 

24 A. Sure. So it's basically everything that Bronze came with. 

25 And then we add premium HR, so that's some custom fields 
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1 around onboarding. 

2 PTO, so that's your paid time off. Vacation, sick 

3 tracking, liability. All that is done for the company. 

4 Compliance assistant, how to make sure that you're 

5 federally compliant. Formal Care Act reporting. Some 

6 advanced reporting. 

7 Our documents app, and then also our HR library, which 

8 that helps you with maybe the different laws between the 

9 states. It might be helping you build a handbook, basic HR 

10 questions, salary benchmarking. It's all part of that HR 

11 library. 

12 Q. Okay. And you mentioned that costs 5 dollars per month? 

13 A. 5 dollars per employee per month. 

14 Q. Per employee per month? 

15 A. Yes. 

16 Q. You mentioned that's on an annual basis. If I don't want to 

17 pay up in advance on an annual basis, what's the price? 

18 A. I believe it's 8 dollars. 

19 Q. All right. 

20 Let's move next to the Gold. The Gold is 8 dollars per 

21 month per employee. And what additional services do you get 

22 if you purchase it? 

23 A. Sure. So you basically get everything from the free package 

24 to the premium HR, and now we're doing your payroll. 

25 Q. Okay. 
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1 A. So everything from paying your employees to tax filing, that 

2 is all included in the Gold package. 

3 Q. And moving over to the Platinum, what do you get extra with 

4 the Platinum? 

5 A. So you receive everything that you did in Gold, but you also 

6 get a certified HR specialist, so you can actually call our 

7 HR specialist and they can help you through certain HR 

8 items. Maybe you're trying to let someone go and you need 

9 to know what the rules are in the state, like, "Do I have to 

10 have two written warnings? Do I have to have a verbal? 

11 What does that look like? What do I need do to make sure I 

12 stay in compliance?" 

13 And that certified specialist can walk through the client 

14 what they need to do. 

15 Q. Why is the company offering the free tier? 

16 A. I think it's -- one, we have a lot of nonprofits that use 

17 our software, and so we know that they don't have a lot of 

18 money or budget. 

19 Secondarily, it he~ps us have a premium service, which is 

20 pretty well known in the technology industry. It's a way 

21 for people to test and use your software. Many times they 

22 don't know if it will work for them. And this touches all 

23 their employees. So they really want to make sure that this 

24 is good software for them before they maybe want to purchase 

25 or use us for more -- for more items. 



24 

1 Q. And is Zenefits prohibited from offering the free services, 

2 the Bronze, anywhere else in the country besides Washington? 

3 A. No. 

4 Q. And if I'm a Washington small business and I want to sign up 

5 for Zenefits, I can't get the Bronze? What happens if I --

6 what happens if I log in (inaudible), as you described, and 

7 create an account and I want to try to get the Bronze? 

8 A. So we'll know by your zip code. So once you put in a 

9 Washington zip code, it takes you automatically -- instead 

10 of giving it a free account and being able to start using 

11 the account, it takes you automatically to this page, to the 

12 pricing page, and Bronze is not an option. Silver is your 

13 first option. 

14 Q. So Washington customers that previously were Bronze, if they 

15 stayed with Zenefits, are now obliged, if they want to 

16 continue to Zenefits, to purchase at least the Silver? 

17 A. They have to, yes. 

18 Q. At 5 dollars per employee per month if they purchase a full 

19 year in advance? 

20 A. Yes. 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

And 

Yes. 

Does 

Yes. 

What 

8 if they don't and 

Zenefits also offer 

kind of a la carte 

go on a month-to-month basis? 

services on an a la carte basis? 

services does Zenefits offer? 
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1 A. Maybe one option is our time and attendance to track 

2 employees' hours. Another option can be commuter benefits. 

3 Certain states allow tax-free commuter benefits, so that's 

4 another option that we can offer. 

5 Q. Are savings accounts and flexible spending accounts also a 

6 la carte options? 

7 A. Yes, they are. 

8 Q. Background checks? I forgot if you mentioned that. 

9 A. Sure. (Inaudible) So this will give you an idea: Commuter 

10 benefits, flexible spending, health savings accounts, time 

11 and attendance, background checks, and then contractor 

12 payments. 

13 Q. And the prices are set forth on that, but there is an 

14 additional -- what we mean by a la carte, is there is an 

15 additional cost per employee or per user per month? 

16 A. That's correct. 

17 Q. It's (inaudible) You can choose any or none of these? 

18 A. Yes. 

19 ALJ DUBLIN: You have to watch leading questions because 

20 you're not under oath. 

21 

22 Q. 

MR. WALSH: Sorry, Your Honor. 

(By Mr. Walsh) Who decides -- so you also offer third-party 

23 apps, apps developed by third parties? 

24 A. We do, and that is via the platform. 

25 Q. And what kind of third-party apps does Zenefits offer? 



1 A. Sure. Maybe to get something that. we would all know. 

2 Google. Google gmail is a partner of ours. 

3 

4 

Microsoft email is a partner of ours. 

You might be familiar with this, Slack. It's a 

5 communication tool. It's a partner of ours. 
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6 UBER. So if you use UBER for commuter benefits, that's 

7 also a partner of ours. That's maybe some basic examples of 

8 companies that we partner with. 

9 There's also others: Expensify for expense reporting. 

10 EShare is to manage your stock administration. 

11 Principal to manage your 40l(k). Those are just some 

12 basic partners that we have on our platform. 

13 Q. Do customers have to pay for access to these third-party 

14 apps? 

15 A. Generally, yes. 

16 Q. And who decides the pricing and who do they pay? 

17 A. That third-party does. 

18 Q. And does Zenefits get compensated at all for your customers' 

19 use of these third-party services? 

20 A. We do get referral agreements. 

21 Q. So in other words, the vendor, a third-party vendor may pay 

22 a portion of what they receive to you? 

23 A. Yes, they might. 

24 Q. When -- you testified before that the company has evolved 

25 over time. When did you launch the metallic-tier structure 
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1 we talked about here? 

2 A. It was in October of 2016 when we added the tiers. 

3 Q. And prior to launching this specific set of tiers, did the 

4 company also have sort of the three categories that you 

5 described: Free services, paid services, and then 

6 third-party services? 

7 A. Yes. 

8 MR. WALSH: And if I could just have a second, Your 

9 Honor. 

10 

11 

ALJ DUBLIN: Mm-hmm. 

MR. WALSH: Your Honor, I think this is probably a time 

12 at which would begin the demonstration. May we take a two-

13 or three-minute break to get the technology set up? 

14 

15 

16 

17 

18 

ALJ 

MR. 

ALJ 

break, 

DUBLIN: 

WALSH: 

DUBLIN: 

ready to 

Sure, we're off the record. 

Thank you. 

(Recess) 

All right. We 1 re back on the record after 

proceed with the demonstration portion of 

a 

19 the direct. However, that obviously will not translate into 

20 

21 

22 Q. 

(inaudible) . 

MR. WALSH: Understood. Thank you, Your Honor. 

(By Mr. Walsh) So we have up on the screen a projection of 

23 an online demonstration. Before we dive into this, 

24 Mr. Hazard, tell us how Zenefits identifies potential 

25 customers. 
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1 A. Sure. So we basically look for -- we build a database of 

2 companies from 1 to 1,000 employees, We look for companies 

3 that are in certain industries that I mentioned before, like 

4 technology, healthcare, nonprofits, retail companies. We 

5 basically have a database of those in our sales force, our 

6 CRM, our customer relationship management software, and then 

7 market to them. 

8 That can mean everything from emails to webinars to phone 

9 calls to events that we might do, locally in different 

10 cities, and that's basically how we market to those 

11 companies. 

12 Q. How do you introduce potential customers to the platform? 

13 A. If they have -- first, we usually give them a demo. 

14 Q, Is a demo required to become a customer? 

15 A. It's not. 

16 Q. Is it possible for somebody to sign up for Zenefits without 

17 ever speaking to somebody as Zenefits? 

18 A. They could sign up for the software, yes. 

19 Q. And when a demo is given to a customer, a potential 

20 customer, how is it -- who provides it? 

21 A. Usually the account executive. 

22 Q. And how is it given? 

23 A. Online. So there are services like Zoom or Join Me that a 

24 client can go on from their site and then basically see the 

25 demo. 
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1 Q. You don't have to be in the same room? 

2 A. Oh, no. 

3 Q. Is the demonstration of the Zenefits platform, is that, 

4 again, similar to what a prospective customer would get? 

5 A. Yes. My (inaudible) would probably say it better that I am 

6 now, but yes. 

7 Q. Okay. Let's (inaudible). 

8 MR. WALSH: And what I'm going to do is, there is -- some 

9 of this, Your Honor, is reflected in our exhibit book. We 

10 have done our best. It's impossible to replicate an online 

11 platform in paper form, but we have done a number of 

12 screenshots to try and assist the court if you want to refer 

13 back to it later in our exhibit book. Those are in evidence 

14 as Exhibit B, as in boy, 0, as in Oscar. And we do there 

15 is one page (inaudible). It's page 38 of Exhibit B-0. I 

16 find it helpful because it will be sort of the menu that we 

17 will be working off of, but in any event ... 

18 Q. (By Mr. Walsh) Why don't you, Mr. Hazard, log in and take 

19 us to the dashboard, if you would. 

20 A. So a couple of things. Any web browser basically works, so 

21 there is no software that you have to load on your computer. 

22 You basically just go in as your web browser with your user 

23 name and password. 

24 I'm going in as an administrator, so think of maybe 

25 someone in HR that is using the system, and that's how I 
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1 will demo today. 

2 So first off, here is our task bar, so if there is 

3 anything I need to do that is immediate, this basically 

4 tells me, if you need to work on the work email (inaudible), 

5 so it's basically prompting me there. 

6 Quickly you will see that we have a lot of apps on our 

7 platform, on our software, and you will notice it's kind of 

8 like an iPhone, just like you have maybe on your iPhone, you 

9 might have an app for UBER or for Starbucks or for your 

10 banking app. We laid it out very similar. So, what's your 

11 company profile, employees, basically how I manage our 

12 employees. Documents, to manage documents. Payroll to 

13 manage payroll. 

14 Very simple. This kind of goes back to what I stated 

15 earlier about a very simple user interface, very easy to 

16 use. 

17 Q. And just for the record, this page is screen-shot'd at 

18 Exhibit B-0, page 38, and we will turn back to this. But 

19 this is what you would call the dashboard page? 

20 A. Yeah, this is the main dashboard. This is kind of where you 

21 you go when you start. And then when you're done using an 

22 application you go back to the dashboard. 

23 Q. Show us, Mr. Hazard, which of these apps here are free -- at 

24 least outside the state of Washington would you offer as 

25 part of the Bronze package? 
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1 A. Sure. So to manage my company profile is free. Employees. 

2 So this is basically to manage your employees, to maybe edit 

3 their pay, see where they are in the org chart. Some custom 

4 

5 

6 

7 

8 

fields, that would be included here. 

Payroll integration. So potentially integrating with 

some of maybe a payroll provider that you have, so some 

reports there. Hiring. 

If we're your broker, the medical/dental/vision. And 

9 then some basic reporting is also free. 

10 Q. This is -- scroll down, is help center and community --

11 A. Yes, they are, yes. That -- yes. 

12 Q. Why don't you walk us through a few of these, perhaps 

13 

14 

starting, Mr. Hazard, if you want to start with the 

employees app. 

15 A. Yes. So I am now going to the employee app. And this is 

16 where not only can you manage your individual employees, as 

17 you can see them right here with their pictures, but I also 

18 have the ability to see them in an org chart format. So 

19 again, this is part of our free software outside of 

20 Washington. 

21 And so as you load your employees, we actually can build 

22 

23 

24 

on organizational chart for you. Generally, companies, you 

know, they're either building their own PowerPoints to do 

this or they're buying individual software that can be 

25 costly. When you build just a PowerPoint, it's not always 
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1 up to date so that could be a problem. 

2 What's great about Zenefits is that this is always up to 

3 date. These are managing your employees in a system, so the 

4 minute you hire someone, they actually show up in the org 

5 chart. So it's really great for new employees or people 

6 that see you, people coming into the business. 

7 So Elizabeth here is the VP of HR. And Rachel reports in 

8 to Elizabeth. If I want to look into Rachel, I now can 

9 click onto Rachel and now I can see all her basic 

10 information. And so, again, you can see how easy this is. 

11 It's real simple. 

12 So here's all her personal information, so I could edit 

13 this information if I needed to. Employment. So is she 

14 salary? How much money does she make? Who does she report 

15 to? All that information is here. 

16 If we wanted to see her tax information, you know, what 

17 is she filing for? And also with her signature. Bank and 

18 paycheck information, if she had any. Even documents. So 

19 if there's documents that we need to upload, maybe the 

20 federal W-4. It looks like Rachel is a California employee, 

21 so the California state W-4 would be uploaded and we're able 

22 to keep it here so you don't have to have a filing cabinet 

23 with manual documents. It's all done online. 

24 

25 

We also have the ability to track custom information. So 

it could be anything from T-shirt size to what's your 
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.1 insurance license number. You can basically build this for 

2 your own company, what type of custom things they need to 

3 track. 

4 And then integrated apps, so you remember I mentioned 

5 this earlier. Here are some of the apps that we could 

6 actually link up for Rachel. So when we change information, 

7 it then puts that information into those apps. 

8 So that's some of the basic information that we can track 

9 on the employees app. 

10 I was going to go to hiring next --

11 Q. Sure. That would be great. I was going to ask you, please 

12 take us 

13 A. Great. 

14 Q, give us a tour of the hiring app. 

15 A. So in the traditional role, to hire someone takes a lot of 

16 work. You're trying to figure out, like, all right, what 

17 form do I need to use, what offer letter? You might be 

18 editing or sending this to different people in the company. 

19 They're there looking at it, to sort of preview it. And 

20 then you're emailing it off to the candidate. The candidate 

21 has to print it. They have to sign it. Maybe they're 

22 

23 

24 

faxing it to you. It takes hours. 

And then on the first day of work, they have to come and, 

like, fill all this paperwork out. Especially for trying to 

25 be a technology company, that is not a way to onboard an 
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1 associate. Plus it just takes a lot of time. 

2 

3 

4 

5 

6 

7 

8 

9 

So to hire an employee, I can just basically go in there. 

I'm going to pull someone that's already been done just for 

the sake of time. But this is basically Kat. She's a new 

employee. Here, I'm putting information like her first 

name, her last name, what her email will be. And basically 

on to the left here is a workload that I need to go through 

to basically hire Kat. And it basically walks me through 

the proper steps of everything I need to do to properly hire 

10 Kat into the Zenefits system. So what is her title? Where 

11 will they work? Their start date. What type of employee 

12 they are. What department will they work in. What type of 

13 worker they will be. If they have any track reports. Real. 

14 basic information, but everything that basically draws or 

15 loads the Zenefits system for that. 

16 Any custom fields, so laptop model, maybe. These are 

17 things that you can add for your business, maybe you give 

18 them a mobile phone. What mobile phone did you give to 

19 them, so you can track that. 

20 

21 

Payroll settings. What benefits they will be eligible 

for. Any additional options. What apps do we want to 

22 integrate them with. 

23 And then once I have filled all this information out, I 

24 can see her offer letter. It builds out all the information 

25 I just put in there. It's that simple. And then if I want 
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1 to send this out, I just hit "next'' and then we send out the 

2 offer. 

3 I'm not going to show the demo, but just to give you an 

4 idea, Kat then gets the email with her offer. She can sign 

5 it online. And then once she signs the offer letter, she 

6 actually onboards herself and adds any more particular 

7 information. So when she comes to the first day at work, 

8 there is no paperwork here to fill out. They're ready to do 

9 the job. 

10 And what's really neat is everyone can see that employee 

11 on the org chart, so they can start getting to know that 

12 person. 

13 Q. Thanks, Mr. Hazard. Why don't you you you take us back to 

14 the dashboard and let's take a look at the business 

15 intelligence app. 

16 A. If you're okay, do you mind if I show some of the apps, too, 

17 first? 

18 Q. Sure (inaudible) the third-party apps? 

19 A. Yeah, since you just talked about it. So it's simple. What 

20 I just did there, I will go back to it. If I want to add an 

21 app -- you may know this if you have an iPhone, you know you 

22 want to add an app, you just add an app. It's that simple 

23 with us, as well. 

24 And so here, we will show you all the apps that you can 

25 add. We're constantly adding more partners. I think we 
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1 have around 46 partners today, but every month or every 

2 quarter we're adding more partners to our platform, so we 

3 have apps such as productivity apps to make you more 

4 efficient: 

5 Asana, which helps with customer management. 

6 Box, for your records. 

7 Gmail. 

8 Microsoft sales force. 

9 Slack for communication. 

10 40l(k) providers, Copilot and Principal. 

11 Business insurance, so that's like P&C, our partner who 

12 does that. 

13 Expense management, Abacus and Expensify. 

14 Stock options. 

15 Performance management, and travel. 

16 And also employee engagement. 

17 So those are just a number of apps. And if I wanted to 

18 download it, I could literally just click on here and then 

19 go through the (inaudible) app. It's that simple. 

20 Q. Mr. Hazard, so we have looked at the employees app and the 

21 hiring app, just to clarify because you mentioned this 

22 before, those are free for the Bronze? 

23 A. Yes. 

24 Q. And we just looked at some of the third-party apps. 

25 A. Yes. 
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1 Q. You talked earlier about there was a charge (inaudible)? 

2 A. By those providers, but there is no charge for us to use 

3 them on the platforms. 

4 Q. All right. Let's turn, if we can, to the business 

5 intelligence app --

6 A. Sure. 

7 Q. -- if you can show us that? 

8 A. Sure. So basic reporting is free, I am going to show you 

9 one of the basic reports and then I will show you a more 

10 custom report that's charged. 

11 

12 

So this is like a birthday report. Here, I can go click 

on it and see who has what birthdays. This is pretty 

13 important, believe it or not, like if you can let someone 

14 know that you know it's their birthday the day they come in, 

15 it makes it a great place to work. And this is hard for a 

16 lot of companies. We make it real easy for them. 

17 We also give them the ability to download reports. So 

18 maybe you want to put this in Excel. And it's as simple as 

19 clicking on the report, and here is your birthday report. 

20 And now I can email this off to different people, you know, 

21 

22 

23 

24 

the department or whatever it may be. So very simple to 

use. So that's an example of one of our free reports. 

If you wanted to see more of our, like, custom reports 

this would be a charge, this is on the Silver package --

25 this will give you some of our advanced reporting. So this 
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1 

2 

is a head count report over time. So I can see who worked 

in what department. So you can see here, this is August,· 

3 2016. And I will show you how many people did we have in 

4 

5 

customer support, how many executives, how many people in 

finance. What's great about this: This is point in time. 

6 So I can look at different months of the year and see how 

7 many employees did we have in each department. 

8 This could be very helpful when you're working with maybe 

9 auditors or you're trying to look back, like how big was 

10 this department? (Inaudible) who has grown, who has not 

11 grown? This reporting is very helpful for companies if 

12 they're not using software like this (inaudible). They're 

13 doing this manually in Excel and it's very time consuming. 

14 Q. And so this head count, Mr. Hazard, this is one that would 

15 come with the Silver tier? 

16 A. That's correct. 

17 Q. Or Silver (inaudible)? 

18 A. Yes. 

19 Q. So some of the functionality of this particular app, 

20 business intel would be free. You showed us the birthday 

21 report? 

22 A. Yes, the basic. 

23 Q. And others would be part of what you pay? 

24 A. Yes. 

25 Q. Okay. Thank you. 
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1 Now, let's take a couple more, if you don't mind. Let's 

2 take a look at the time off, paid time off. 

3 A. Yeah, I think that makes a lot of sense. So this is a 

4 charged service. This is part of the Silver package, and 

5 this is the ability for the company to track all of their 

6 employees' time off. This is important because it can be 

7 quite a large liability, and you don't know who's working 

8 when. 

9 So over here, the basic -- there's some basic reporting 

10 on the time-off dashboard. This tells me how many hours are 

11 scheduled to be taken off this month, how many hours have 

12 totally been taken off this year, and what is my company 

13 liability for all of the company, if everyone were to take 

14 that time off. 

15 If I want to see individual balances, I just put it on 

16 the balances and here I can see what each person has 

17 scheduled and available and what the liability is. 

18 If I want to see who has requested time off, here are all 

19 of the requests, so this is great for auditing purpose, 

20 like, "Oh, wait, did Jeremy tell me he was taking time off?" 

21 You just go to the request, and here you can see it. 

22 If you're not using our software application, you might 

23 be doing this in email. Oh, my gosh, what a nightmare to 

24 try to find out who's taking time off when. It's very 

25 difficult. 
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1 Timeline. So here I can see who asked for what and when. 

2 And then I also have the ability to do reports here, so I 

3 can download time (inaudible) balances, that type of thing. 

4 So this really helps you manage your vacation and sick time 

5 for your employees. 

6 Q. Show us, Mr. Hazard, the human resources library briefly, if 

7 you will. 

8 A. Sure. So this is the HR library. This is another 

9 application that is part of our Silver package today. And 

10 really what this is, this is a very helpful tool to manage 

11 everything you might have to manage in HR. A lot of our 

12 companies don't even have an HR person, so this type of tool 

13 is really helpful for them to build certain things out. So 

14 maybe you need to build a job description or you want to 

15 see, you know, benefit benchmarking, what are other 

16 companies paying for benefits. Employee cost calculator. 

17 How to build a handbook. It will basically prompt you on 

18 how to build a handbook for each state and what information 

19 you have to put in there. 

20 Federal posters. 

21 And I'm going to go to multi-state law as a comparison 

22 tool. A lot of companies, they may start in a state and 

23 then they start hiring people in different states. And this 

24 is very helpful for them to say, "Okay, I only have people 

25 in California. I'm how hiring in Washington. What are the 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 
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different requirements or the different laws in Washington 

versus California?'' 

So it's as simple as: I click on Washington, click on 

California, and I say, okay, let's create a chart. What do 

I want to look at? Let's just look at new-hire reporting, 

because I'm hiring someone. That probably makes sense. 

What do I have to do reporting-wise? I'm going to create a 

chart just so I can see it in a real easy way. 

So here's California, the new-hire reporting 

requirements. And here are the Washington reporting 

requirements. So I can read through all this and say: 

Okay, what do I need to do in California versus what do I 

need to do in Washington? 

So this is a good example of how the tool can help you 

better manage your employees. 

16 Q. And then one more app, if you would show us, please, the 

17 medical/dental/vision. So this is the benefits app. 

18 A. Yes. So if we were your broker, this is some of the 

19 information that we would have for you. 

20 Q. So if Zenefits is the broker, you have access to this. 

21 There is no charge. It would be part of the free Bronze 

22 A. That is correct. So as the broker of record, we now can 

23 

24 

25 

work with the carrier. And so here we're showing you what 

your medical cost is for the month, what your dental cost is 

per month, vision, and total cost. 
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And how we can do this is, since we're your broker of 

record, we are online or connected with your carrier so we 

know exactly what your costs are. 

4 Q. Why -- I'm sorry. Go ahead. 

5 A. Sure. Now showing just all the different employees and what 

6 different -- you know, do they have medical, do they have 

7 dental. I can actually just click on them, and I can see 

8 exactly what Adam has made. Both for Adam, you know, the 

9 employee, all the costs there. 

10 

11 

You can go even further and one of the -- since we are 

connected with the carrier, one thing we can do is estimate 

12 costs. So you may have a prospective employee who's like, 

13 "Hey, look, you know, I want to come on board, but how much 

14 is my medical cost going to be?" 

15 You can go in here and the information you need for this 

16 carrier is: Age, gender and zip code. That's how they do 

17 the pricing. Let it calculate, and here is the cost that I 

18 would -- the employee would be paying and the employer would 

19 be paying for all of the difference in price, like Gold, 

20 Bronze, Silver from the carrier. 

21 So this really helps automate understanding what the 

22 costs could be to a prospective employee. 

23 

24 

25 

ALJ DUBLIN: Can you scroll back down? 

THE WITNESS: Sure. 

ALJ DUBLIN: (Inaudible) page in the Exhibit B-0. 
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MR. WALSH: To the extent we have been able to print it 

2 out, yes. I will confirm that during a break, Your Honor. 

3 We can (inaudible). If they're aren't, we can screenshot 

4 all of these and add them. I will double-check. 

5 A. That's the basic demo. If you'd like I could go create a 

6 new account and show you what that would look like. 

7 Q. (By Mr. Walsh) Just -- if you would briefly. 

8 A. Sure. 

9 Q. Just give us a quick tutorial on how if you're a new 

10 prospective customer you would want to create an account, 

11 like we talked about earlier. Go ahead and do that. 

12 A. Yeah, sure. So let's say I'm a new company coming in. I'm 

13 going to go in it's called incognito -- the company knows 

14 who I am, so if I don't do this, then it will just go back 

15 to one of my accounts that I filled. So I would just 

16 literally go to Zenefits, go to the website, let it load. 

17 So I went into the login. I'm not a customer yet so I 

18 want to sign up. And what it's basically doing right now is 

19 it's looking to see if I'm already a customer, look at the 

20 browser cookies, but since I'm incognito it won't do that. 

21 And then in a second it's going to come up and it's going 

22 to ask me if I'm a company or an employee. Let it load 

23 here. We use (inaudible) card. It's a little slow. 

24 Q. Mr. Hazard, while we're waiting -- oh, there it is. 

25 A. So I click on "company," and now it's going to ask for some 
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1 basic information. So the internet company has a dot-com. 

2 Now I'm going to put a zip code in California so this way 

3 you will be able to get the free account. 

4 Q. And what would happen if you put a Washington zip code in? 

5 A. It would go right to the pricing page. So let's -- now it's 

6 looking through the database, am I someone that has already 

7 done this before? And it's saying: Oh, we need to verify 

8 

9 

your account, please go to your email. 

I'm going to go to my email real quick. So I went to my 

10 email. I confirmed. And now I add a new account. So it's 

11 going to ask me: Tell us some more about your company. It 

12 will basically start walking me through different things to 

13 load: Can I add my employees in bulk, do I have an Excel 

14 upload or do I just key them individually. 

15 And then here are all the apps. 

16 Q. So some of those apps have dotted lines around them, and 

17 

18 

some of them are filled in. 

What's the distinction there? 

19 A. Sure. So some of them are basically free, you can start 

20 using them right away. If I click on ''time-off,'' I could 

21 say ''set time-off,'' and it should take me right to the 

22 present page. 

23 Q. So have you just established what, in essence, is a Bronze 

24 account? 

25 A. Yes. Right now I can start using this. I can start loading 
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1 employees. You will see there's nothing here because I 

2 haven't loaded any employees yet. But I can start adding, 

3 start using Zenefits right away. So I mean, it's instant. 

4 Q. Why don't we go back to the dashboard. Mr. Hazard, so you 

5 mentioned before when you were showing us the medical, 

6 dental and vision, that those were only available if 

7 Zenefits was the broker of record for a specific customer? 

8 A. Yes. 

9 Q. Why do you need the customer -- why do you need to be the 

10 broker of record for that customer in order for them to be 

11 able to use the functionality of the, for example, the 

12 medical/dental/vision app? 

13 A. Sure. So it's how we built the system. We have a lot of 

14 sensitive data that we're going to be moving back and forth 

15 with the company and the carrier. And the only way the 

16 carrier will work with you is if you're the broker of record 

17 to handle that sensitive information. 

18 Q. Does the functionality of the medical/dental/vision app, for 

19 example, depend on having data that is provided to you by 

20 the carriers? 

21 A. Yeah. Without it, it's just a shell of information. 

22 Q. And you cannot access that data unless you are the broker of 

23 record? 

24 A. That's how we go back and forth with the carrier. 

25 Q. And it's the same case for COBRA and savings accounts, 
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1 flexible spending accounts? 

2 A. How we built the system is those are all interconnected. 

3 Q. What is -- the insurance benefits side, what's unique about 

4 Zenefits' insurance benefits (inaudible)? 

5 A. Sure. So in some ways it's not unique; it's the same. 

6 (Inaudible) carrier is just like any other benefit broker. 

7 I think the win here, though, is we're collecting all the 

8 employee information, and so there's less information, less 

9 systems they have to go to to manage their benefits because 

10 it's all in one spot. 

11 Q. And you mentioned before that you are connected here to the 

12 carrier and interface directly with the carrier? 

13 A. Yes. A good example of that is, let's say you have a baby. 

14 And two or three days later you come back home and you want 

15 to make sure the baby is part of insurance. You can 

16 literally go in and add a dependent. And you add a baby and 

17 

18 

then we're connected to the health carrier, so we're sending 

that information to the health carrier letting them know 

19 that you just had a baby. It's called a qualified life 

20 change. 

21 Q. Going back to the Bronze, the free tier, who is that 

22 available to? 

23 A. To anyone other than Washington. 

24 Q. The general public? 

25 A. The general public. 
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1 Q. Anybody who signs up for an account? 

2 A. Anyone who goes to www.zenefits.com and they want to create 

3 an account. 

4 Q. Do you need to sit for a demo or anything like that before 

5 you can create that account? 

6 A. No. 

7 Q. If you sign up for Bronze, are you obligated to purchase 

8 insurance? 

9 A. No. 

10 Q. Are you obligated to sit for a pitch? 

11 A. No. 

12 Q. Are you obligated to purchase any fee-based service? 

.13 A. No. 

14 Q. Do you make that clear to customers and prospective 

15 customers? 

16 A. Very clear. 

17 Q. How so? 

18 A. We let them know that our software is free to use and that 

19 anyone can use it. If you would like to have some of our 

20 paid applications, we can show them to you. If you would 

21 like us to be your broker, then we can have a conversation 

22 about that, as well. 

23 Q. Is that also -- do you also provide that to your customers, 

24 your prospective customers in writing? 

25 A. Yes. 
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1 Q. Can you please turn to Exhibit (inaudible) --

2 A. Do you want me to keep this going or do you want me to --

3 Q. No, you know what? I think we can 

4 A. Just so we can turn the fan off. 

5 Q. -- just continue the -- thank you. 

6 A. And what exhibit is this? 

7 Q. B-W, B as in boy. Do you recognize this document? 

8 A. In terms of service, yes. 

9 Q. What is it? 

10 A. It's basically everything that, you know -- our rules and 

11 agreements that you need to sign to leverage our software. 

12 Q. Is this provided to all customers? 

13 A. Yes. 

14 Q. When you sign up, it's part of your agreement? 

15 A. Yes, yes. I clicked on it and I could have gone right to 

16 the link and read the entire thing. 

17 Q. No need to do that. But if you would turn, please, to the 

18 bottom of page 2 at Exhibit B-W, Section F, Insurance 

19 Services, and it continues on to the top of page 3. 

20 Do you see where I am? 

21 A. Yes. 

22 Q, And can you point out for the Court if there's anything 

23 there that instructs or warns customers about whether or not 

24 they're required to use insurance services to access any 

25 services? 
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1 A. This top line here -- I'm having a hard time reading, it's 

2 

3 

4 

very small -- but, "You are not required to use Zenefits for 

insurance services in order to obtain an account and use the 

services.'' 

5 Q, And is that one of the examples of how it's communicated in 

6 writing that you referenced before? 

7 A. Yes, to customers. 

8 Q. Mr. Hazard, when you -- a few moments ago you were talking 

9 

10 

11 

12 

13 

14 

15 

16 

A. 

Q. 

about -- you answered some questions I asked you about 

whether Bronze was free to everybody with no conditions or 

obligations. That's the case today. 

Has that been the case at all times with Zenefits? 

It's always been free. 

It hasn't changed. It's always been consistent even though, 

for example, this particular metallic tier system was 

adopted in the fall of 2016? 

17 A. Yes. 

18 Q. If an employer does elect to designate Zenefits as his 

19 

20 

broker of record, do they get any discounts on fee-based 

services? 

21 A. No. 

22 Q. Has that also been the case at all times? 

23 A. That's correct. They never have. 

24 Q. Are there any special benefits or incentives associated with 

25 designating Zenefits as a broker of record that are not 
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1 available to others? 

2 A. No, other than our software. 

3 Q. Are customers penalized or disadvantaged in any way if they 

4 don't buy insurance or make Zenefits their broker of record? 

5 

6 

7 

8 

9 

10 

A. 

Q. 

A. 

Q. 

No. 

That, again, 

as after? 

Yes. 

I would like 

been entered 

was the case before the metallic tier, as well 

you to turn in your book, please, to what's 

into evidence as Exhibit B-B, boy, boy. Can 

11 you read 

12 A. B-B. 

13 Q. Now, (inaudible) on its face, but I will represent to you 

14 that this is a press release issued on December 1, 2016 by 

15 the Office of the Insurance Commissioner of Washington. And 

16 I would like to direct you to the third paragraph. The 

17 paragraph begins, ''California-based Zenefits.'' I would ask 

18 you to read that paragraph, but then in particular I'm going 

19 to ask you a question about the third sentence, starting 

20 with "to access.'' 

21 A. "California-based Zenefits began operations in Washington in 

22 2014, selling online human resource services to businesses. 

23 As part of its free software offer, Zenefits provided 

24 certain futures with a paid commission. To access three 

25 premium features, the company required to client to 
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1 designate Zenefits as its broker of record, then collected 

2 the corrunissions associated with the insurance products 

3 sold.'' 

4 Q. Just concentrating primarily on the second and third 

5 sentence, and primarily the third, is this an accurate 

6 statement? 

7 A. I don't believe so, no. 

8 Q. Why not? 

9 A. Because you don't need to use us as an insurance broker for 

10 our premium features. 

11 Q. Would you look, please -- turn, please, to Exhibit C-Q. 

12 Mr. Hazard, I've been getting into a lot of detail. This 

13 exhibit, which is in evidence, is C-Q, that I will represent 

14 to you is an email from Lonnie Johns-Brown of the Office of 

15 the Insurance Corrunissioner to State Senator Joe Fain and 

16 other members of the state legislature. 

17 I want to direct your attention particularly to the 

18 second page of that email. In particular, if you look at 

19 the p~ragraph that begins, ''Expedia's principal business.'' 

20 A. Mm-hrrun. 

21 Q. And then you work your way down about halfway through the 

22 paragraph to the sentence that begins, ''It is in the 

23 insurance business, not the payroll business.'' 

24 Do you see that? 

25 A. Yes. 
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3 

Q. 
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In particular it reads, "It is in the insurance business, 

not the payroll/human resources, et cetera, business." 

Is that an accurate statement? 

4 A. No. 

5 Q. Why? 

6 A. Because we're a full HR operating system. That's everything 

7 

8 

9 

10 

11 

Q. 

from payroll benefits, t.ime and attendance. There's a lot 

of paid products. We're not just in the insurance business. 

Is that reflected by the percentage of your customer revenue 

that the company is deriving now from non-insurance 

products? 

12 A. Certainly. 

13 Q. And if you would go down a few lines further to the sentence 

14 

15 

16 

17 

18 

on the line that begins, ''However,'' halfway through that 

line reads, "Zenefits developed the platform and provides 

the bulk of the services offered without charge for the 

purpose of selling insurance.'' 

Is that an accurate statement? 

19 A. It's more evolving. We have more and more paid products. 

20 Q. And do you offer the bulk of your services without charge? 

21 A. No. 

22 Q. And are the bulk of your services offered for the purpose of 

23 selling insurance? 

24 A. No. 

25 Q, Do you require prospective customers to sit through a pitch 



53 

1 of Zenefits insurance services? 

2 A. No. 

3 Q. Will you show them the insurance offerings during the demo? 

4 A. Initial demo? No. 

5 Q. Is the demo that you just gave us in the court, for material 

6 effects, is that similar to or different from what you would 

7 give with respect to (inaudible)? 

8 A. There isn't one. 

9 Q. Mr. Hazard, I noticed that in the long and convoluted name 

10 of Zenefits, your official name, it has the phrase FTW 

11 Insurance Services. Do you know why that is in the name of 

12 the company? 

13 A. I believe in California you have to put something in there 

14 if you're in insurance, you have to say ''ins~rance 

15 services." 

16 Q. It's, to your understanding, a legal requirement? 

17 A. That's my understanding. 

18 Q. I want to turn now to the consent order. You're familiar in 

19 this case with the consent order issued in the fall of 2016? 

20 A. Yes. 

21 Q. Has any other state, to your knowledge, found Zenefits in 

22 violation of anti-rebating in any business statutes? 

23 A. No, I know that Utah had something but that got overturned, 

24 and I believe it was a different statute or something. 

25 Q. With respect -- with the exception of Utah, no other state 
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1 has found the company in violation? 

2 A. That is correct, no other state. 

3 Q. Do you currently offer the Bronze tier for free in Utah? 

4 A. Yes, we do. 

5 Q. Why? 

6 A. Because we can, and companies -- the legislature is okay 

7 with it. And companies want to use the software and we want 

8 to help companies in Utah. 

9 Q. Have other states concluded that Zenefits -- specifically 

10 that Zenefits is not in violation of the statutes? The 

11 anti-inducement and anti-rebate statutes, I should say. 

12 A. I do know that there are states that have basically 

13 documented that. 

14 Q. Describe for us what it took for the company to comply with 

15 the consent order? 

16 A. It was a lot of work. We basically had to change how we 

17 were operating our software for one particular state, which 

18 meant a lot of changed management, so we had to communicate 

19 to the whole company what this meant, who would need to do 

20 what. 

21 You know, in sales, we had to dedicate three individuals 

22 to work with our Washington clients, you know, over the 

23 phone to communicate and to educate them on what happened. 

24 And we had to do it very quickly. We only had 30 days. But 

25 sales was only one portion of it. 
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1 We had to work with PR so they understood what was 

2 happening. 

3 We had to work with operations so we had to change 

4 certain software and engineering on the back end. So even 

5 the website, I think we had to change. If you had a 

6 Washington zip code, what does that mean, where does it go? 

7 Certainly customer service representatives, so if a 

8 company called and asked questions about it, that they were 

9 informed. 

10 

11 

12 

Finance, to make sure that they were ready to start 

charging and to handle that, so basically it entailed almost 

the entire company. 

13 Q. Was it disruptive? 

14 A. It was. 

15 A. Are you able to estimate costs in connection with some of 

16 the compliance steps you just described? 

17 A. Sure. I think it cost us probably over $100,000 in sales 

18 because we had to dedicate three individuals for over a 

19 month, basically almost two months. 

20 

21 

And that's just a portion of the cost. I think it was 

$30,000 in engineering, operations cost to change the 

22 website and the back part of our software. But it's hard to 

23 gel all of the other soft costs of like everyone else having 

24 to adjust, but certainly there was a lot of soft dollars, 

25 time spent, productivity lost, those type of things. 
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3 Q, Did you get any feedback from customers about the change in 

4 the pricing scheme? 

5 A. Yes. 

6 Q. How did Washington customers react to the consent order and 

7 the new pricing? 

8 A. They weren't happy. They basically had something for free 

9 and now had to pay for it. They didn't have much time 

10 either. It was like 30 days. It was holiday season. It 

11 disrupted their business. It cost them money. 

12 Specifically, nonprofits were very vocal on how it hurt 

13 them with their mission. It's mid-year for them. Most of 

14 

15 

16 

them do their budgeting in June for a July start for the 

fiscal year. So many of of them didn't have budget dollars 

for it. It was just highly disruptive. 

17 Q. Do you know if you lost any customers as a result? 

18 A. It's hard to tell, like, when customers leave, you know, 

19 what are the reasons for it? Certainly, though, anecdotally 

20 some of them told me or others, like, you know, I'm leaving, 

21 I'm not going to be able to pay for this. 

22 I don't know exactly how it affected us, but I do know 

23 that it affected us. 

24 

25 

MR. WALSH: Your Honor, may I have a moment? 

ALJ DUBLIN: Sure. 
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MR. WALSH: Thank you, Your Honor. 1 

2 

3 

Thank you. I have no further questions for this witness. 

ALJ DUBLIN: All right, thank you. 

4 Are you able to do cross-examination in the current setup 

5 or do you need to take down the screen before cross? 

6 

7 

THE WITNESS: We can leave all this if you would like. 

MR. COLMAN: I'm comfortable with whatever, Your Honor, 

8 so if you prefer it moved, that's fine with me, but I'm 

9 happy with whatever. 

10 ALJ DUBLIN: Let's deconstruct. Let's go off the record, 

11 deconstruct, and then we can move it back around. Thank 

12 you. 

13 (Recess) 

14 ALJ DUBLIN: We're back on the record after a break to 

15 deconstruct the set. We will begin with cross-examination. 

16 

17 

MR. COLMAN: Thank you, Your Honor. 

18 C R 0 S S - E X A M I N A T I 0 N 

19 BY MR. COLMAN: 

20 Q. And thank you, Mr. Hazard, for your testimony and your 

21 demonstration. That was helpful. 

22 You may have already answered most of my questions so 

23 this will be fairly brief. I have a few clarification 

24 questions. 

25 First off, when this slide says (inaudible) 
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1 demonstration, that primarily refers to insurance benefits, 

2 correct? 

3 A. Yes, that's correct. 

4 Q. Thank you. Just making sure I was tracking with that. 

5 You referred to the revenue trend in 2017. What did you 

6 do to find out those numbers? 

7 A. Those are based on our sales numbers and finance numbers. 

8 Q. And how did you get those numbers? 

9 A. It's our sales force numbers. It's in our ERP. 

10 Q. Okay. Thank you. Did you check those numbers for 2016? 

11 A. No, I have not. 

12 Q. Just curious. Thank you. 

13 And I think you might have answered this, but just to 

14 clarify, which services must a consumer name Zenefits as 

15 broker of record in order to access on the Bronze plan? You 

16 mentioned a couple. I just want to remember. 

17 A. Sure, like health care. 

18 Q. Okay. 

19 A. So health care coverage. Dental. Certain ancillary plans. 

20 Could be vision, life insurance, LTD, short-term disability. 

21 Those type of items. 

22 Q. Okay. You talked about the initial demo for -- that you 

23 provide to consumers, right? Does -- doesn't the sales rep, 

24 during that initial demo, disclose that Zenefits is 

25 available for insurance services? 
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1 A. We do say that we're a licensed broker. 

2 Q. Okay. Will a sales rep give a quote, if requested by the 

3 consumer? 

4 A. If you're a licensed broker. 

5 Q. Right. 

6 A. We won't do that like right then and there. We will 

7 basically say, we should set up another meeting to 

8 discuss 

9 Q. Okay. 

10 A. -- what they're looking for. 

11 Q. Okay. So if a consumer asks you for a quote, you will say 

12 you will set up an appointment. Is that fair? 

13 A. That's fair. 

14 Q. Thank you. To transact insurance through Zenefits, is it 

15 required that a consumer designate Zenefits as a broker of 

16 record? 

17 A. You could work with them on quoting before, but once you 

18 transact, once you're transacting and working on behalf of 

19 that client, you need to be a licensed broker. 

20 Q. Okay. 

21 A. You need to be the broker of record. 

22 Q. Okay. So broker of record to transact insurance, okay. And 

23 

24 

25 

that, to reiterate, opens up those the maybe I have got 

it down here -- the medical/dental/vision app on the 

Zenefits app; is that correct? Or do I have that wrong? 
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1 When you designate Zenefits as the broker of record, which 

2 apps on the HR platform are opened up to you? 

3 A. Basically that app, the medical/dental will basically be 

4 turned on because now we will have the information from the 

5 carrier. 

6 Q. Right. Okay. 

7 A. We're connected. 

8 Q. No, that makes sense. Do you know how many of the clients 

9 that did end up going with Zenefits for insurance needs saw 

10 a demo first? Do you have that information? 

11 A. I wouldn't know what that number would be. 

12 Q. Okay. Do you -- can you tell me how many insurance clients 

13 of Zenefits do not use the HR platform? 

14 A. I wouldn't know specifically what number that is. 

15 Q. Would you say it's fair that most insurance clients of 

16 Zenefits use the HR platform? 

17 A. I would think that most do, but I don't know what the exact 

18 percentage is. 

19 Q. Okay. You showed a couple of third-party apps. Could you 

20 tell me which ones of those are free for customers, or are 

21 they all charged? 

22 A. It all depends on the customer. 

23 Q. Okay. 

24 A. Like, for example -- and I don't know the specifics here --

25 Google, maybe gmail for some customers is free. 
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1 Q. Okay. 

2 A. But once you have a business, I believe the business then 

3 gets charged. I don't really know the specifics there. 

4 Q. Okay. 

5 A. Because that's really the third parties. 

6 Q. Okay. So it depends on the third-party whether to charge or 

7 not charge? 

8 A. That's correct. All the charging is through that 

9 third-party, not through us. 

10 Q. Okay. But there may be some of those apps that are free. I 

11 was just trying to understand from when you were doing the 

12 demonstration. 

13 A. There could be yes. 

14 Q. Okay. 

15 A. Some of those providers have some free options. 

16 Q. Okay. So some of them are free? 

17 A. I believe they are. 

18 Q. Okay. What benefit does a Zenefits client get from using 

19 Zenefits for its insurance programs? 

20 A. Sure. So, certainly, having everything in one place just 

21 makes it easier for the client. The insurance offerings 

22 that we offer are like what every other broker can offer. 

23 We provide better service, and so if I happen to provide 

24 better service, certainly that is great for our clients. 

25 MR. COLMAN: I think that's it for me. Thank you. 
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5 

ALJ DUBLIN: Okay. 

Any redirect? 

MR. WALSH: Yes, thank you. 

R E D I R E C T E X A M I N A T I 0 N 

6 BY MR WALSH: 
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7 Q. Mr. Hazard, I just want to clarify. Mr. Colman asked you a 

8 question, and I may have misheard it, but I thought it was 

9 to the effect of: To transact through Zenefits, are you 

10 

11 

required to designate Zenefits as a broker of record? 

And I just want to clarify. Is -- you're only required 

12 to be a broker of record for Zenefits for the 

13 insurance-related apps that you described in your 

14 demonstration. 

15 A. That's correct. 

16 

17 

ALJ DUBLIN: It was a leading question. That really 

impacted the testimony. I feel like you have testified half 

18 the time and he's testified half the time. It does affect 

19 the level of credibility I give your witness's testimony. 

20 So could you please phrase your question in a way that helps 

21 me? 

22 MR. WALSH: I would be happy to. And I apologize, Your 

23 Honor. I sometimes only do it just to try to keep the 

24 process moving along. 

25 ALJ DUBLIN: I understand. Not helpful. 
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MR. WALSH: I hear you. Thank you, Your Honor. 

(By Mr. Walsh) So I would just like to clarify. What 

3 specifically are the apps for which a customer <sic> must be 

4 a broker of record for them to use utilize? 

5 A. It's the medical/dental app. All the other free 

6 applications you can use if you're a broker-client or not, 

7 insurance client or not. 

8 

9 

10 

11 

12 

MR. WALSH: Thank you. No further questions. 

ALJ DUBLIN: Thank you. 

Anything else? 

R E C R 0 S S E X A M I N A T I 0 N 

13 BY MR. COLMAN: 

14 Q. Just to clarify on that one issue. What I mean by -- maybe 

15 

16 

17 

18 

19 

I misphrased the question. But when I mean "transact 

insurance," I mean sell, solicit, negotiate insurance. 

In order to do that, must a Zenefits customer designate 

Zenefits as broker of record; is that correct? I can 

rephrase if that's confusing. 

20 A. It might be better to re phrase. 

21 Q. Okay. So in order to transact in terms of the business of 

22 selling policies as an insurance producer, which Zenefits 

23 is, must a Zenefits customer designate Zenefits as the 

24 broker of record in order to do that? 

25 A. We can give them ideas when t_hey're looking to get a quote. 
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1 You do not need to be the broker of record to do that. Once 

2 you transact insurance and you're advising on insurance, 

3 then you need to be the broker of record. 

4 Q. Okay. Then I think that makes sense. So, for example, in 

5 Exhibit B-W, when it says in the Terms of Service, "If you 

6 choose to use Zenefits to obtain professional advice with 

7 respect to any line of insurance that Zenefits is licensed 

8 to transact, insurance services, you agree to, one, 

9 designate Zenefits as your broker of record or agents of 

10 record.'' 

11 Is that what you're talking about? 

12 A. Could you --

13 Q. What would you like me to repeat? 

14 A. Maybe just re-read it again. 

15 Q. No problem. 

16 

17 

18 

ALJ DUBLIN: And where are you reading from, for the 

record? 

MR. COLMAN: I'm reading from Exhibit B-W, page 3. It 

19 was the same page that Mr. Walsh read from earlier. Same 

20 paragraph. 

21 A. (Inaudible) 

22 Q. Feel free to read it for yourself. So page 3 of Exhibit 

23 B-W. 

24 A. Page 3 and where? 

25 Q. The second sentence. And you can read as far as you want, 
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1 but I am really only asking you about the first -- that 

2 second sentence through ''broker of tecord or agent of 

3 record.'' 

4 Does that help? 

5 A. Okay. 

6 Q. So what does that sentence mean to you? 

7 A. Basically if we're to transact insurance and give advice, 

8 that we need to be the broker of record. 

9 Q. Okay, thank you. That's what I was asking? 

10 

11 

12 

13 

14 

MR. COLMAN: And that's it for me, Your Honor. 

ALJ DUBLIN: Thank you. 

Any re-redirect. 

MR. WALSH: Nothing from me, Your Honor. 

ALJ DUBLIN: All right. Then you're dismissed from 

15 testifying. 

16 It's ~pproximately 11:25. Do you have any thoughts about 

17 your next witness, length of time, lunch? 

18 MR. WALSH: Your Honor, I think our next witn·ess 

19 shouldn't be too long, but if it's acceptable to you, we can 

20 take our lunch break and then it's primarily just a question 

21 of getting her over here. She's just down the street and it 

22 may take a few minutes. Would it be possible to take a 

23 

24 

25 

lunch break and bring her right in? 

MR. COLMAN: It's certainly acceptable to us, if it works 

for you. 
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1 ALJ DUBLIN: Sure. All right. Let's go off. Does 12:45 

2 work or do you want until 1:00? 

3 

4 

5 

MR. WALSH: 12:45 is fine with me. 

MR. COLMAN: That's fine. 

ALJ DUBLIN: All right. We will go off the record till 

6 then. Thank you. 

7 

8 

9 

10 

11 

.12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

(Lunch recess) 

(Conclusion of requested testimony) 



1 

2 

3 STATE OF WASHINGTON 

4 

5 COUNTY OF SNOHOMISH 

6 

C E R T I F I C A T E 

7 I, the undersigned, do hereby certify under penalty 

8 of perjury that the foregoing court proceedings were 

9 transcribed under my direction as a certified transcriptionist; 

10 and that the transcript is true and accurate to the best of my 

11 knowledge and ability, including any changes, if any, made by 

12 the trial judge reviewing the transcript; that I received the 

13 audio and/or video files in the court format; that I am not a 

14 relative or employee of any attorney or counsel employed by the 

15 parties hereto, nor financially interested in its outcome. 

16 

17 

18 IN WITNESS WHEREOF, I have hereunto set my hand 

19 this 3rd day of November, 2017. 

20 

21 Mo..-vJoriN J~ 

22 ---------------------------------

23 Marjorie Jackson, CET 

24 

25 


	16-0219-zenefits-brief-re-initial-order
	!6-0219-Zenefits-brief-exhibits-c-d

