
    

 
  

 
 

 

  
 

     

  

  

        

         

   

       

  

       

   
    

 
                                                                                                                                          

    

     

    
 

  
   

 

 
 

      

 

       

  

   

    

  

  

       

       

  

    
 

  
  

 
 

 
 

   
  

OF TH E CODE REVIISER 
ST ATE OF WASHINGTON 

FIil.ED 

DATE:: October 118, .20.22 
TIIME: 3:56 PM 

WSR 2.2-211-127 

PROPOSED RULE MAKING 

CR-102 (July 2022) 
(Implements RCW 34.05.320) 

Do NOT use for expedited rule making 

CODE REVISER USE ONLY 

Agency: Office of the Insurance Commissioner 

☒ Original Notice 

☐ Supplemental Notice to WSR 

☐ Continuance of WSR 

☒ Preproposal Statement of Inquiry was filed as WSR 22-10-078 ; or 

☐ Expedited Rule Making--Proposed notice was filed as WSR ; or 

☐ Proposal is exempt under RCW 34.05.310(4) or 34.05.330(1); or 

☐ Proposal is exempt under RCW . 

Title of rule and other identifying information: (describe subject) Implementation of E2SHB 1688 (Chapter 263, Laws of 
2022) – Balance Billing Protection Act & the Federal No Surprises Act 

Insurance Commissioner Matter R 2022-02 
Hearing location(s): 

Date: Time: Location: (be specific) Comment: 

November 29, 2022 4:00 PM Zoom meeting: 
Detailed information for 
attending the Zoom meeting 
posted on the OIC website 
here: 
https://www.insurance.wa.go 
v/implementation-e2shb-
1688-r-2022-02 

Date of intended adoption: November 30, 2022 (Note: This is NOT the effective date) 

Submit written comments to: 

Name: Jane Beyer 

Address: 302 Sid Snyder Ave.,SW Olympia WA 98504 

Email: rulescoordinator@oic.wa.gov 

Fax: 360-586-3109 

Other: 

By (date) November 28, 2022 

Assistance for persons with disabilities: 

Contact Katie Bennett 

Phone: 360-725-7013 

Fax: 360-586-2023 

TTY: 360-586-0241 

Email: Katie.Bennett@oic.wa.gov 

Other: 

By (date) November 28, 2022 

Purpose of the proposal and its anticipated effects, including any changes in existing rules: Chap. 263, Laws of 2022 
amends state law related to health carrier coverage of emergency services, the Balance Billing Protection Act (BBPA) and 
network access provisions for services subject to the balance billing prohibition under the BBPA. Rulemaking is necessary to 
revise the Independent Review Organization rule at chapter 284-43A WAC, Balance Billing Protection Act rules at chapter 
284-43B WAC and OIC network access rules at chapter 284-170 WAC to be consistent with the new law. The rules will 
facilitate implementation of the law changes by ensuring that all affected entities understand their rights and obligations 
under the new law. 

Reasons supporting proposal: Revisions to current rules are needed to address conflicts between statute and rules on the 
same subject.  These rule revisions are needed to ensure consistency. 
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Statutory authority for adoption: Sections 5, 19, and Section 20 (amending RCW 48.49.110) of Chapter 263, Laws 
of 2022 
Statute being implemented: Chap. 263, Laws of 2022 (E2SHB 1688) 

Is rule necessary because of a: 

Federal Law? ☐ Yes ☒ No 

Federal Court Decision? ☐ Yes ☒ No 

State Court Decision? ☐ Yes ☒ No 

If yes, CITATION: 

Agency comments or recommendations, if any, as to statutory language, implementation, enforcement, and fiscal 
matters: 

Type of proponent: ☐ Private ☐ Public ☒ Governmental 

Name of proponent: (person or organization) Mike Kreidler, Insurance Commissioner 

Name of agency personnel responsible for: 

Name Office Location Phone 

Drafting: Jane Beyer P.O. Box 40255, Olympia WA 98504-0255 360-725-7043 

Implementation: Molly Nollette P.O. Box 40255, Olympia WA 98504-0255 360-725-7000 

Enforcement: Charles Malone P.O. Box 40255, Olympia, WA 98504-0255 360-725-7000 

Is a school district fiscal impact statement required under RCW 28A.305.135? ☐ Yes ☒ No 

If yes, insert statement here: 

The public may obtain a copy of the school district fiscal impact statement by contacting: 

Name: 

Address: 

Phone: 

Fax: 

TTY: 

Email: 

Other: 

Is a cost-benefit analysis required under RCW 34.05.328? 

☒ Yes: A preliminary cost-benefit analysis may be obtained by contacting: 

Name: Simon Casson 

Address: PO Box 40255, Olympia, WA 98504-0255 

Phone: 360-725-7038 

Fax: 360-586-3109 

TTY: 

Email: Simon.Casson@oic.wa.gov 

Other: 

☐ No: Please explain: 

Regulatory Fairness Act and Small Business Economic Impact Statement 
Note: The Governor's Office for Regulatory Innovation and Assistance (ORIA) provides support in completing this part. 

(1) Identification of exemptions: 
This rule proposal, or portions of the proposal, may be exempt from requirements of the Regulatory Fairness Act (see 
chapter 19.85 RCW). For additional information on exemptions, consult the exemption guide published by ORIA. Please 
check the box for any applicable exemption(s): 

☐ This rule proposal, or portions of the proposal, is exempt under RCW 19.85.061 because this rule making is being 

adopted solely to conform and/or comply with federal statute or regulations. Please cite the specific federal statute or 
regulation this rule is being adopted to conform or comply with, and describe the consequences to the state if the rule is not 
adopted. 
Citation and description: 

☐ This rule proposal, or portions of the proposal, is exempt because the agency has completed the pilot rule process 

defined by RCW 34.05.313 before filing the notice of this proposed rule. 
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☐ This rule proposal, or portions of the proposal, is exempt under the provisions of RCW 15.65.570(2) because it was 

adopted by a referendum. 

☐ This rule proposal, or portions of the proposal, is exempt under RCW 19.85.025(3). Check all that apply: 

☐ RCW 34.05.310 (4)(b) ☐ RCW 34.05.310 (4)(e) 

(Internal government operations) (Dictated by statute) 

☐ RCW 34.05.310 (4)(c) ☐ RCW 34.05.310 (4)(f) 

(Incorporation by reference) (Set or adjust fees) 

☐ RCW 34.05.310 (4)(d) ☐ RCW 34.05.310 (4)(g) 

(Correct or clarify language) ((i) Relating to agency hearings; or (ii) process 

requirements for applying to an agency for a license 
or permit) 

☒ This rule proposal, or portions of the proposal, is exempt under RCW 19.85.025(4) (does not affect small businesses). 

☐ This rule proposal, or portions of the proposal, is exempt under RCW . 

Explanation of how the above exemption(s) applies to the proposed rule: 

(2) Scope of exemptions: Check one. 

☒ The rule proposal is fully exempt (skip section 3). Exemptions identified above apply to all portions of the rule proposal. 

☐ The rule proposal is partially exempt (complete section 3). The exemptions identified above apply to portions of the rule 

proposal, but less than the entire rule proposal. Provide details here (consider using this template from ORIA): RCW 19.85 
states that “…an agency shall prepare a small business economic impact statement: (i) If the proposed rule will 
impose more than minor costs on businesses in an industry1 …” The Small Business Economic Impact Statement 
(SBEIS) must include “…a brief description of the reporting, recordkeeping, and other compliance requirements of 
the proposed rule, and the kinds of professional services that a small business is likely to need in order to comply 
with such requirements… To determine whether the proposed rule will have a disproportionate cost impact on 
small businesses2”. 

This rule proposal, or portions of the proposal, are exempt from requirements of the Regulatory Fairness Act 
under 

• RCW 19.85.025(4) – the businesses that must comply with the proposed rule are not small businesses, 

under chapter 19.85 RCW. The OIC has found that none of the existing health insurance issuers, health care 

providers and facilities may be considered small businesses under RCW 19.85.020(3). 

Health Insurance Carriers: 

The average number of employees per firm was determined below using Bureau of Labor Statistics data: 

Average number of firms: 58 

Average annual employment over 12 months: 6,777 

Average number of employees per firm: 118 

The average number of employees for a Direct Health and Medical Insurance Carrier is 118 employees, above the 

small business threshold of 50 under chapter 19.85.020(3). 

Health Care Providers and Facilities: 

1 Chapter 19.85.030: http://app.leg.wa.gov/RCW/default.aspx?cite=19.85.030 
2 RCW 19.85.040: http://app.leg.wa.gov/RCW/default.aspx?cite=19.85.040 
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For all but one category of health care providers and facilities discussed below, the state statute and rule 

incorporate provisions of the federal No Surprises Act which these entities would need to comply with even if this 

rule was not adopted. 

The one group of providers and facilities added by state law that are not explicitly included in the No Surprises 

Act are behavioral health emergency services providers. These services are offered through behavioral health 

agencies licensed under chapter 71.24 RCW, The primary cost to these agencies as a result of this rule is from the 

requirement to post and distribute consumer rights notices (WAC 284-43B-050(2)(b)). The notices must be posted 

on their website in a prominent location. The rule also states that behavioral health emergency services providers 

must provide or mail the consumer rights notice to patients within 72 hours of their receipt of emergency 

services. However, WAC 284-43B-050(2)(b)(i) only requires facilities or providers that are owned and operated 

independently from all other businesses and that have more than fifty employees to comply with this 

requirement. Therefore, this cost does not impact small businesses as defined in RCW 19.85.020(3). 

It is expected that under this rule, behavioral health emergency services providers will also likely incur costs to 

revise their standard operating procedures and provide training in order to appropriately provide consumer rights 

notices, patient disclosures, and manage out-of-network billing practices. The cost benefit analysis for this rule 

estimates that this will include a one-time cost of $5,070 with an additional cost of $1,824 per year for training 

necessary personnel. This amounts to a 3-year average cost of $2,906. Based on 2020 financial data from the 

Washington Department of Revenue (DOR) and the US Bureau of Labor Statistics (USBLS), the cost of posting the 

notices to the facilities and providers’ websites does not exceed the minor cost threshold estimate. The NAICS 

code 624190 was used, which includes entities such as community action services agencies, crisis intervention 

centers, and multi-purpose social services centers. 

NAICS Estimated NAICS Code Minor Cost 1% of Avg 0.3% of AVG Annual 

Code Cost of Title Estimate Annual Payroll Gross Business 

Compliance Income 

624190 $ 2,906 Other Individual $ 8,958.48 $ 982.24 
and Family 2020 Dataset pulled 2020 Dataset pulled from 
Services $ 8,958.48 from USBLS DOR 

Arbitrators: 

It is possible that this rule will impose a cost to arbitrators. The rule states that “arbitrators must charge a fixed 
fee for single claim proceedings within the range of $200 - $650. If an arbitrator chooses to charge a different 
fixed fee for bundled claim proceeding, that fee must be within the range of $260 – 800”.3 Under the existing 
BBPA rule, arbitrators set their own fees at a market rate. 
Using the survey data, the OIC calculated the average amount collected in fees for BBPA arbitrations over the 
course of one year. This was then compared to the upper bound of the range set in this rule for single claim 
proceedings ($650). When comparing the expected total fees collected over the course of the year with a fixed 
fee of $650 and the actual fees collected over a year, the average difference was actually higher by $85 under the 
fixed fee scenario. This indicates that under this rule with fixed fees for the single claim proceedings, assuming 

3 R2022-02 Implementation of E2SHB 1688 Second pre-publication draft, Washington Office of the Insurance Commissioner 

(Sept. 2, 2022) https://www.insurance.wa.gov/sites/default/files/documents/e2shb-1688-second-pre-publication-draft.pdf 
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the highest fee within the fixed range is used, the cost to arbitrators is -$85. The highest fee within the fixed fee 
range for the proposed rule is generally higher than the fee arbitrators currently set. Although, it should be noted 
that if instead the current arbitrator fees are compared to the minimum fee within the fixed fee range, there is an 
average annual cost to arbitrators of $3,875. To determine a final cost estimate, the OIC used the average of the 
set fee range ($425). This results in an annual cost to arbitrators of $2,006.7 of the respondents indicated that 
they charge different fees for bundled claim proceedings. The fees for the bundled claim proceedings were not 
significant higher and did not change the outcome of the analysis. 

NAICS 

Code 

Estimated 

Cost of 

Compliance 

NAICS Code 

Title 

Minor Cost 

Estimate 

1% of Avg 

Annual Payroll 

0.3% of AVG 

Annual Gross 

Business Income 

541110 $ $2,006 Offices of 

Lawyers 
$ 5,864.74 

$5,864.74 
2020 Dataset pulled 

from ESD 

$2,900.60 
2020 Dataset pulled 

from DOR 

541199 $ $2,006 All Other 

Legal Services 
$ 3,717.62 

$3,717.62 
2020 Dataset pulled 

from ESD 

$1,597.16 
2020 Dataset pulled 

from DOR 

OIC determines that this rule is exempt from small business economic impact statement requirements. 

☐ The rule proposal is not exempt (complete section 3). No exemptions were identified above. 

(3) Small business economic impact statement: Complete this section if any portion is not exempt. 

If any portion of the proposed rule is not exempt, does it impose more-than-minor costs (as defined by RCW 19.85.020(2)) 
on businesses? 

☐ No Briefly summarize the agency’s minor cost analysis and how the agency determined the proposed rule did not 

impose more-than-minor costs. 

☐ Yes Calculations show the rule proposal likely imposes more-than-minor cost to businesses and a small business 

economic impact statement is required. Insert the required small business economic impact statement here: 

The public may obtain a copy of the small business economic impact statement or the detailed cost calculations by 
contacting: 

Name: 

Address: 

Phone: 

Fax: 

TTY: 

Email: 

Other: 

Signature: Date: October 18, 2022 

Name: Mike Kreidler 

Title: Insurance Commissioner 
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AMENDATORY SECTION (Amending WSR 16-23-168, filed 11/23/16, effective 
1/1/17) 

WAC 284-43A-010 Definitions. The definitions in this section 
apply throughout the chapter unless the context clearly requires oth-
erwise. 

(1) "Adverse benefit determination" has the same meaning as de-
fined in RCW 48.43.005 and includes: 

(a) The determination includes any decision by a health carrier's 
designee utilization review organization that a request for a benefit 
under the health carrier's health benefit plan does not meet the 
health carrier's requirements for medical necessity, appropriateness,
health denied, reduced, or terminated or payment is not provided or 
made, in whole or in part for the benefit;

(b) The denial, reduction, termination, or failure to provide or 
make payment, in whole or in part, for a benefit based on a determina-
tion by a health carrier or its designee utilization review organiza-
tion of a covered person's eligibility to participate in the health 
carrier's health benefit plan;

(c) Any prospective review or retrospective review determination 
that denies, reduces, or terminates or fails to provide or make pay-
ment in whole or in part for a benefit;

(d) A rescission of coverage determination; ((or))
(e) A carrier's denial of an application for coverage; or
(f) Any adverse determination made by a carrier under RCW 

48.49.020, 48.49.030, or sections 2799A-1 or 2799A-2 of the Public 
Health Service Act (42 U.S.C. Sec. 300gg-111 or 300gg-112) and federal 
regulations implementing those provisions of P.L. 116-260. Examples of 
such determinations include, but are not limited to:

(i) Calculation of enrollee cost-sharing;
(ii) Application of consumer cost-sharing to an enrollee's deduc-

tible and maximum out-of-pocket; and
(iii) Determination of whether a claim is subject to the Balance 

Billing Protection Act.
(2) "Appellant" means an applicant or a person covered as an en-

rollee, subscriber, policyholder, participant, or beneficiary of an 
individual or group health plan, and when designated, their represen-
tative, as defined in WAC 284-43-3010. Consistent with the require-
ments of WAC 284-43-3170, providers seeking expedited review of an ad-
verse benefit determination on behalf of an appellant may act as the 
appellant's representative even if the appellant has not formally no-
tified the health plan or carrier of the designation.

(3) "Applicant" means a person or entity seeking to become a 
Washington certified independent review organization (IRO).

(4) "Attending provider" includes "treating provider" or "order-
ing provider" as used in WAC 284-43-4040 and 284-43-4060.

(5) "Carrier" or "health carrier" has the same meaning in this 
chapter as in WAC 284-43-0160(14).

(6) "Case" means a dispute relating to a carrier's decision to 
deny, modify, reduce, or terminate coverage of or payment for health 
care service for an enrollee, which has been referred to a specific
IRO by the insurance commissioner under RCW 48.43.535.

(7) "Clinical peer" means a physician or other health professio-
nal who holds an unrestricted license or certification and is in the 
same or similar specialty as typically manages the medical condition,
procedures, or treatment under review. Generally, as a peer in a simi-

[ 1 ] OTS-4112.1 



 
 

 

 
 

 

 
 

  
 
 
 
 

 

 

 

 

lar specialty, the individual must be in the same profession, i.e.,
the same licensure category, as the attending provider. In a profes-
sion that has organized, board-certified specialties, a clinical peer
generally will be in the same formal specialty.

(8) "Clinical reviewer" means a medical reviewer, as defined in 
this section. 

(9) "Conflict of interest" means violation of any provision of 
WAC 284-43A-050 including, but not limited to, material familial, pro-
fessional and financial affiliations. 

(10) "Contract specialist" means a reviewer who deals with inter-
pretation of health plan coverage provisions. If a clinical reviewer 
is also interpreting health plan coverage and contract provisions,
that reviewer shall have the qualifications required of a contract 
specialist and clinical reviewer.

(11) "Commissioner" means the Washington state insurance com-mis-
sioner. 

(12) "Enrollee" or "covered person" means an individual covered 
by a health plan including a subscriber, a policyholder, or beneficia-
ry of a group plan, as defined in WAC 284-43-0160(5); means an "appel-
lant" as defined in WAC 284-43-3010; and also means a person lawfully
acting on behalf of the enrollee including, but not limited to, a pa-
rent or guardian.

(13) "Evidence-based standard" means the conscientious, explicit,
and judicious use of the current best evidence based on the overall 
systematic review of the research in making decisions about the care 
of individual patients.

(14) "Health care provider" or "provider" as used in WAC 
284-43-0160 (13)(a) and (b), means: 

(a) A person regulated under Title 18 RCW or chapter 70.127 RCW,
to practice health or health-related services or otherwise practicing
health care services in this state consistent with state law; or

(b) An employee or agent of a person described in (a) of this 
subsection, acting in the course and scope of his or her employment.

(15) "Independent review" means the process of review and deter-
mination of a case referred to an IRO under RCW 48.43.535. 

(16) "Independent review organization" or "IRO" means an entity
certified by the commissioner under this chapter.

(17) "Material familial affiliation" means any relationship as a 
spouse, child, parent, sibling, spouse's parent, or child's spouse.

(18) "Material professional affiliation" includes, but is not 
limited to, any provider-patient relationship, any partnership or em-
ployment relationship, or a shareholder or similar ownership interest 
in a professional corporation.

(19) "Material financial affiliation" means any financial inter-
est including employment, contract or consultation which generates
more than five percent of total annual revenue or total annual income 
of an IRO or an individual director, officer, executive or reviewer of 
the IRO. This includes a consulting relationship with a manufacturer 
regarding technology or research support for a specific product.

(20) "Medical reviewer" means a physician or other health care 
provider who is assigned to an external review case by a certified 
IRO, consistent with this chapter.

(21) "Medical, scientific, and cost-effectiveness evidence" means 
published evidence on results of clinical practice of any health pro-
fession which complies with one or more of the following requirements:

(a) Peer-reviewed scientific studies published in or accepted for 
publication by medical and mental health journals that meet nationally 

[ 2 ] OTS-4112.1 



 

 
 

 

 

 
 
 

 

recognized requirements for scientific manuscripts and that submit 
most of their published articles for review by experts who are not 
part of the editorial staff;

(b) Peer-reviewed literature, biomedical compendia, and other 
medical literature that meet the criteria of the National Institute of 
Health's National Library of Medicine for indexing in Index Medicus,
Excerpta Medicus (EMBASE), Medline, and MEDLARS database Health Serv-
ices Technology Assessment Research (HSTAR);

(c) Medical journals recognized by the Secretary of Health and 
Human Services, under Section 1861 (t)(2) of the federal Social Secur-
ity Act;

(d) The American Hospital Formulary Service-Drug Information, the 
American Medical Association Drug Evaluation, the American Dental As-
sociation Accepted Dental Therapeutics, and the United States Pharma-
copoeia-Drug Information;

(e) Findings, studies, or research conducted by or under the aus-
pices of federal government agencies and nationally recognized federal 
research institutes including the Federal Agency for Healthcare Re-
search and Quality, National Institutes of Health, National Cancer In-
stitute, National Academy of Sciences, Centers for Medicare and Medic-
aid Services, Congressional Office of Technology Assessment, and any
national board recognized by the National Institutes of Health for the 
purpose of evaluating the medical value of health services;

(f) Clinical practice guidelines that meet Institute of Medicine 
criteria; or

(g) In conjunction with other evidence, peer-reviewed abstracts 
accepted for presentation at major scientific or clinical meetings.

(22) "Referral" means receipt by an IRO of notification from the 
insurance commissioner or designee that a case has been assigned to 
that IRO under provisions of RCW 48.43.535.

(23) "Reviewer" or "expert reviewer" means a clinical reviewer or 
a contract specialist, as defined in this section. 

[ 3 ] OTS-4112.1 



 

     

 
 
 

  
   

 
 

  
 

  

  
 

 
 

 

  
 

AMENDATORY SECTION (Amending WSR 20-22-076, filed 11/2/20, effective 
12/3/20) 

WAC 284-43B-010 Definitions. (1) The definitions in RCW 
48.43.005 apply throughout this chapter unless the context clearly re-
quires otherwise, or the term is defined otherwise in subsection (2)
of this section. 

(2) The following definitions shall apply throughout this chap-
ter: 

(a) "Air ambulance service" has the same meaning as defined in 
RCW 48.43.005. 

(b) "Allowed amount" means the maximum portion of a billed charge
a health carrier will pay, including any applicable enrollee cost-
sharing responsibility, for a covered health care service or item ren-
dered by a participating provider or facility or by a nonparticipating
provider or facility.

(((b))) (c) "Balance bill" means a bill sent to an enrollee by
((an out-of-network)) a nonparticipating provider ((or)), facility,
behavioral health emergency services provider or air ambulance service 
provider for health care services provided to the enrollee after the 
provider or facility's billed amount is not fully reimbursed by the 
carrier, exclusive of ((permitted)) cost-sharing allowed under WAC 
284-43B-020. 

(((c))) (d) "Behavioral health emergency services provider" has 
the same meaning as defined in RCW 48.43.005.

(e) "De-identified" means, for the purposes of this rule, the re-
moval of all information that can be used to identify the patient from 
whose medical record the health information was derived. 

(((d))) (f) "Emergency medical condition" ((means a medical, men-
tal health, or substance use disorder condition manifesting itself by
acute symptoms of sufficient severity including, but not limited to, 
severe pain or emotional distress, such that a prudent layperson, who 
possesses an average knowledge of health and medicine, could reasona-
bly expect the absence of immediate medical, mental health, or sub-
stance use disorder treatment attention to result in a condition (i)
placing the health of the individual, or with respect to a pregnant
woman, the health of the woman or her unborn child, in serious jeopar-
dy, (ii) serious impairment to bodily functions, or (iii) serious dys-
function of any bodily organ or part.

(e) "Emergency services" means a medical screening examination, 
as required under section 1867 of the Social Security Act (42 U.S.C. 
1395dd), that is within the capability of the emergency department of 
a hospital, including ancillary services routinely available to the 
emergency department to evaluate that emergency medical condition, and 
further medical examination and treatment, to the extent they are 
within the capabilities of the staff and facilities available at the 
hospital, as are required under section 1867 of the Social Security
Act (42 U.S.C. 1395dd) to stabilize the patient. Stabilize, with re-
spect to an emergency medical condition, has the meaning given in sec-
tion 1867 (e)(3) of the Social Security Act (42 U.S.C. 1395dd (e)(3)). 

(f))) has the same meaning as defined in RCW 48.43.005.
(g) "Emergency services" has the same meaning as defined in RCW 

48.43.005. 
(h) "Facility" or "health care facility" means: 
(i) With respect to the provision of emergency services, a hospi-

tal or freestanding emergency department licensed under chapter 70.41 

[ 1 ] OTS-4113.2 



 
 

 
 

 
 

 
 
 
 
  

 

  

RCW (including an "emergency department of a hospital" or "independent
freestanding emergency department" described in section 2799A-1(a) of 
the Public Health Service Act (42 U.S.C. Sec. 300gg-111(a) and 45 
C.F.R. Sec. 149.30)) or a behavioral health emergency services provid-
er; and

(ii) With respect to provision of nonemergency services, a hospi-
tal licensed under chapter 70.41 RCW, a hospital outpatient depart-
ment, a critical access hospital or an ambulatory surgical facility
licensed under chapter 70.230 RCW (including a "health care facility"
described in section 2799A-1(b) of the Public Health Service Act (42
U.S.C. Sec. 300gg-111(b) and 45 C.F.R. Sec. 149.30)).

(i) "Hospital outpatient department" means an entity or site that 
provides outpatient services and:

(i) Is a provider-based facility under 42 C.F.R. Sec. 413.65;
(ii) Charges a hospital facility fee in billing associated with 

the receipt of outpatient services from the entity or site; or
(iii) Bills the consumer or their health plan under a hospital's

national provider identifier or federal tax identification number.
(((g))) (j) "In-network" or "participating" means a provider or 

facility that has contracted with a carrier or a carrier's contractor 
or subcontractor to provide health care services to enrollees and be 
reimbursed by the carrier at a contracted rate as payment in full for 
the health care services, including applicable cost-sharing obliga-
tions. A single case reimbursement agreement between a provider or fa-
cility and a carrier used for the purpose described in WAC 284-170-200 
constitutes a contract exclusively for purposes of this definition un-
der the Balance Billing Protection Act and is limited to the services 
and parties to the agreement.

(((h) "Median in-network contracted rate for the same or similar 
service in the same or similar geographical area" means the median 
amount negotiated for an emergency or surgical or ancillary service 
for participation in the carrier's health plan network with in-network 
providers of emergency or surgical or ancillary services furnished in 
the same or similar geographic area. If there is more than one amount 
negotiated with the health plan's in-network providers for the emer-
gency or surgical or ancillary service in the same or similar geo-
graphic area, the median in-network contracted rate is the median of 
these amounts. In determining the median described in the preceding
sentence, the amount negotiated for each claim for the same or similar 
service with each in-network provider is treated as a separate amount 
(even if the same amount is paid to more than one provider or to the 
same provider for more than one claim). If no per-service amount has 
been negotiated with any in-network providers for a particular serv-
ice, the median amount must be calculated based upon the service that 
is most similar to the service provided. For purposes of this subsec-
tion "median" means the middle number of a sorted list of reimburse-
ment amounts negotiated with in-network providers with respect to a 
certain emergency or surgical or ancillary service, with each paid
claim's negotiated reimbursement amount separately represented on the 
list, arranged in order from least to greatest. If there is an even 
number of items in the sorted list of negotiated reimbursement 
amounts, the median is found by taking the average of the two middle-
most numbers. 

(i))) (k) "Nonemergency health care services performed by nonpar-
ticipating providers at certain participating facilities" has the same 
meaning as defined in RCW 48.43.005. 
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(l) "Offer to pay," "carrier payment," or "payment notification" 
means a claim that has been adjudicated and paid by a carrier to ((an 
out-of-network or)) a nonparticipating provider for emergency services 
or for ((surgical or ancillary services provided at an in-network fa-
cility)) nonemergency health care services performed by nonparticipat-
ing providers at certain participating facilities.

(((j))) (m) "Out-of-network" or "nonparticipating" ((means a pro-
vider or facility that has not contracted with a carrier or a 
carrier's contractor or subcontractor to provide health care services 
to enrollees)) has the same meaning as defined in RCW 48.43.005. 

(((k))) (n) "Provider" means a person regulated under Title 18 
RCW or chapter 70.127 RCW to practice health or health-related serv-
ices or otherwise practicing health care services in this state con-
sistent with state law, or an employee or agent of a person acting in 
the course and scope of his or her employment, that provides emergency
services, or ((surgical or ancillary services at an in-network facili-
ty. 

(l) "Surgical or ancillary services" means surgery, anesthesiolo-
gy, pathology, radiology, laboratory, or hospitalist services)) none-
mergency health care services at certain participating facilities. 

NEW SECTION 

WAC 284-43B-015 Coverage of emergency services. (1) Coverage of 
emergency services is governed by RCW 48.43.093. Emergency services, 
as defined in RCW 48.43.005, include services provided after an en-
rollee is stabilized and as part of outpatient observation or an inpa-
tient or outpatient stay with respect to the visit during which 
screening and stabilization services have been furnished. Poststabili-
zation services relate to medical, mental health or substance use dis-
order treatment necessary in the short term to avoid placing the 
health of the individual, or with respect to a pregnant person, the 
health of a person or their unborn child, in serious jeopardy, serious 
impairment to bodily functions, or serious dysfunction of any bodily
organ or part.

(2) A carrier may require notification of stabilization or inpa-
tient admission of an enrollee as provided in RCW 48.43.093. Regard-
less of such notification, payment and cost-sharing for poststabiliza-
tion services provided by a nonparticipating facility, provider or be-
havioral health emergency services provider and dispute resolution re-
lated to those services are governed by RCW 48.49.040 and 48.49.160. 

AMENDATORY SECTION (Amending WSR 20-22-076, filed 11/2/20, effective 
12/3/20) 

WAC 284-43B-020 Balance billing prohibition and consumer cost-
sharing. (1) If an enrollee receives any emergency services from ((an 
out-of-network)) a nonparticipating facility ((or)), provider, or be-
havioral health emergency services provider, any nonemergency ((surgi-
cal or ancillary services at an in-network facility from an out-of-
network provider)) health care services performed by a nonparticipat-
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ing provider at certain participating facilities, or any air ambulance 
services from a nonparticipating provider:

(a) The enrollee satisfies ((his or her)) their obligation to pay
for the health care services if ((he or she pays)) they pay the in-
network cost-sharing amount specified in the enrollee's or applicable
group's health plan contract. The enrollee's obligation must be ((de-
termined using the carrier's median in-network contracted rate for the 
same or similar service in the same or similar geographical area)) 
calculated as if the total amount charged for the services were equal
to: 

(i) For emergency services other than services provided by emer-
gency behavioral health services facilities, for nonemergency health 
care services performed by a nonparticipating provider at certain par-
ticipating facilities, and for air ambulance services, the lesser of 
the qualifying payment amount, as determined in accordance with 45 
C.F.R. Sec. 149.140, or billed charges; and

(ii) For services provided by emergency behavioral health serv-
ices facilities, the qualifying payment amount, as determined in ac-
cordance with 45 C.F.R. Sec. 149.140. The carrier must provide an ex-
planation of benefits to the enrollee and the ((out-of-network)) non-
participating provider, facility, emergency behavioral health services 
provider or air ambulance provider that reflects the cost-sharing
amount determined under this subsection. 

(b) The carrier, ((out-of-network)) nonparticipating provider,
((or out-of-network)) nonparticipating facility, nonparticipating be-
havioral health emergency services provider or nonparticipating air 
ambulance provider and any agent, trustee, or assignee of the carrier,
((out-of-network)) nonparticipating provider, ((or out-of-network))
nonparticipating facility, nonparticipating emergency behavioral 
health services provider or nonparticipating air ambulance provider
must ensure that the enrollee incurs no greater cost than the amount 
determined under (a) of this subsection. 

(c)(i) For emergency services provided to an enrollee, the ((out-
of-network)) nonparticipating provider ((or out-of-network)), nonpar-
ticipating facility, or nonparticipating emergency behavioral health 
services provider and any agent, trustee, or assignee of the ((out-of-
network)) nonparticipating provider ((or out-of-network)), nonpartici-
pating facility or nonparticipating behavioral health emergency serv-
ices provider may not balance bill or otherwise attempt to collect 
from the enrollee any amount greater than the amount determined under 
(a) of this subsection. This does not impact the provider's, facili-
ty's, or behavioral health emergency services provider's ability to 
collect a past due balance for an applicable in-network cost-sharing
amount with interest;

(ii) ((For emergency services provided to an enrollee in an out-
of-network hospital located and licensed in Oregon or Idaho, the car-
rier must hold an enrollee harmless from balance billing; and

(iii))) For nonemergency ((surgical or ancillary services provi-
ded at an in-network facility)) health care services performed by non-
participating providers at certain participating facilities, the 
((out-of-network)) nonparticipating provider and any agent, trustee, 
or assignee of the ((out-of-network)) nonparticipating provider may
not balance bill or otherwise attempt to collect from the enrollee any
amount greater than the amount determined under (a) of this subsec-
tion. This does not impact the provider's ability to collect a past
due balance for an applicable in-network cost-sharing amount with in-
terest. 
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(d) For emergency services ((and)), nonemergency ((surgical or 
ancillary services provided at an in-network facility)) health care 
services performed by nonparticipating providers at certain partici-
pating facilities and air ambulance services, the carrier must treat 
any cost-sharing amounts determined under (a) of this subsection paid
or incurred by the enrollee for ((an out-of-network provider or facil-
ity's)) a nonparticipating provider's, facility's, behavioral health 
emergency services provider's or air ambulance provider's services in 
the same manner as cost-sharing for health care services provided by
((an in-network)) a participating provider ((or)), facility, behavio-
ral health emergency services provider, or air ambulance services pro-
vider and must apply any cost-sharing amounts paid or incurred by the 
enrollee for such services toward the enrollee's deductible and maxi-
mum out-of-pocket payment obligation.

(e) If the enrollee pays ((an out-of-network)) a nonparticipating
provider ((or out-of-network)), nonparticipating facility, nonpartici-
pating behavioral health emergency services provider or nonparticipat-
ing air ambulance services provider an amount that exceeds the in-net-
work cost-sharing amount determined under (a) of this subsection, the 
((provider or facility)) nonparticipating provider, nonparticipating
facility, nonparticipating behavioral health emergency services pro-
vider or nonparticipating air ambulance services provider must refund 
any amount in excess of the in-network cost-sharing amount to the en-
rollee within ((thirty)) 30 business days of the ((provider or facili-
ty's)) nonparticipating provider, nonparticipating facility, nonparti-
cipating behavioral health emergency services provider or nonpartici-
pating air ambulance services provider's receipt of the enrollee's 
payment. Simple interest must be paid to the enrollee for any unrefun-
ded payments at a rate of ((twelve)) 12 percent ((per annum)) begin-
ning on the first calendar day after the ((thirty)) 30 business days.

(2) The carrier must make payments for health care services de-
scribed in RCW 48.49.020, provided by ((an out-of-network provider or 
facility)) a nonparticipating provider, nonparticipating facility,
nonparticipating behavioral health emergency services provider or non-
participating air ambulance services provider directly to the provider
or facility, rather than the enrollee.

(3) A health care provider ((or facility, or any of its agents,
trustees or assignees may not require a patient at any time, for any
procedure, service, or supply, to sign or execute by electronic means, 
any document that would attempt to avoid, waive, or alter any provi-
sion of this section)), health care facility, behavioral health emer-
gency services provider or air ambulance service provider may not re-
quest or require a patient at any time, for any procedure, service, or 
supply, to sign or otherwise execute by oral, written, or electronic 
means, any document that would attempt to avoid, waive, or alter any
provision of RCW 48.49.020 and 48.49.030 or sections 2799A-1 et seq.
of the Public Health Service Act and federal regulations adopted to 
implement those sections of P.L. 116-260. This prohibition supersedes 
any provision of sections 2799A-1 et seq. of the Public Health Service 
Act and federal regulations adopted to implement those sections of 
P.L. 116-260 that would authorize a provider or facility to ask a pa-
tient to consent to waive their balance billing protections. 
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AMENDATORY SECTION (Amending WSR 20-22-076, filed 11/2/20, effective 
12/3/20) 

WAC 284-43B-030 Out-of-network claim payment and placing a claim 
into dispute. For services described in RCW 48.49.020(1) (other than 
air ambulance services) provided prior to July 1, 2023, or a later 
date determined by the commissioner, and for services provided by a 
nonparticipating emergency behavioral health services provider if the 
federal government does not authorize use of the federal independent
dispute resolution system for these disputes, the allowed amount paid
to ((an out-of-network provider for health care services described un-
der RCW 48.49.020)) a nonparticipating provider or facility for emer-
gency services and nonemergency health care services performed by non-
participating providers at certain participating facilities, shall be 
a commercially reasonable amount, based on payments for the same or 
similar services provided in the same or a similar geographic area.

(1) Within ((thirty)) 30 calendar days of receipt of a claim from 
((an out-of-network)) a nonparticipating provider or facility, the 
carrier shall offer to pay the provider or facility a commercially
reasonable amount. Payment of an adjudicated claim shall be considered 
an offer to pay. The amount actually paid to ((an out-of-network)) a 
nonparticipating provider by a carrier may be reduced by the applica-
ble consumer cost-sharing determined under WAC 284-43B-020 (1)(a). The 
date of receipt by the provider or facility of the carrier's offer to 
pay is five calendar days after a transmittal of the offer is mailed 
to the provider or facility, or the date of transmittal of an elec-
tronic notice of payment. The claim submitted by the ((out-of-net-
work)) nonparticipating provider or facility to the carrier must in-
clude the following information:

(a) Patient name;
(b) Patient date of birth;
(c) Provider name;
(d) Provider location;
(e) Place of service, including the name and address of the fa-

cility in which, or on whose behalf, the service that is the subject
of the claim was provided;

(f) Provider federal tax identification number;
(g) Federal Center for Medicare and Medicaid Services individual 

national provider identifier number, and organizational national pro-
vider identifier number, if the provider works for an organization or 
is in a group practice that has an organization number;

(h) Date of service;
(i) Procedure code; and
(j) Diagnosis code.
(2) If the ((out-of-network)) nonparticipating provider or fa-

cility wants to dispute the carrier's offer to pay, the provider or 
facility must notify the carrier no later than ((thirty)) 30 calendar 
days after receipt of the offer to pay or payment notification from 
the carrier. A carrier may not require a provider or facility to re-
ject or return payment of the adjudicated claim as a condition of put-
ting the payment into dispute.

(3) If the ((out-of-network)) nonparticipating provider or fa-
cility disputes the carrier's offer to pay, the carrier and provider
or facility have ((thirty)) 30 calendar days after the provider or fa-
cility receives the offer to pay to negotiate in good faith. 
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(4) If the carrier and the ((out-of-network)) nonparticipating
provider or facility do not agree to a commercially reasonable payment
amount within the ((thirty-calendar)) 30-calendar day period under 
subsection (3) of this section, and the carrier, ((out-of-network))
nonparticipating provider or ((out-of-network)) nonparticipating fa-
cility chooses to pursue further action to resolve the dispute, the 
dispute shall be resolved through arbitration, as provided in RCW 
48.49.040. 

NEW SECTION 

WAC 284-43B-032 Applicable dispute resolution system. (1) Ef-
fective for services provided on or after July 1, 2023, or a later 
date determined by the commissioner, services described in RCW 
48.49.020(1) other than air ambulance services are subject to the in-
dependent dispute resolution process established in sections 2799A-1 
and 2799A-2 of the Public Health Service Act (42 U.S.C. Secs. 
300gg-111 and 300gg-112) and federal regulations implementing those 
sections of P.L. 116-260 (enacted December 27, 2020). Until July 1,
2023, or a later date determined by the commissioner, the arbitration 
process in this chapter governs the dispute resolution process for 
those services. 

(2) Effective for services provided on or after July 1, 2023, or 
a later date determined by the commissioner, if the federal independ-
ent dispute resolution process is available to the state, behavioral 
emergency services provider services described in RCW 48.49.020(3) are 
subject to the independent dispute resolution process established in 
section 2799A-1 and 2799A-2 of the Public Health Service Act (42
U.S.C. Secs. 300gg-111 and 300gg-112) and federal regulations imple-
menting those sections of P.L. 116-260 (enacted December 27, 2020).
Until July 1, 2023, or a later date determined by the commissioner, or 
if the federal independent dispute resolution process is not available 
to the state for resolution of these disputes, the arbitration process
in this chapter governs the dispute resolution process for those serv-
ices. 

(3) The office of the insurance commissioner must provide a mini-
mum of four months advance notice of the date on which the dispute
resolution process will transition to the federal independent dispute 
resolution process. The notice must be posted on the website of the 
office of the insurance commissioner. 

AMENDATORY SECTION (Amending WSR 20-22-076, filed 11/2/20, effective 
12/3/20) 

WAC 284-43B-035 Arbitration initiation and selection of arbitra-
tor. (1)(a) To initiate arbitration, the carrier, provider, or fa-
cility must provide written notification to the commissioner and the 
noninitiating party no later than ((ten)) 10 calendar days following
completion of the period of good faith negotiation under WAC 
284-43B-030(3) using the arbitration initiation request form found in 
Appendix A of this rule. A request must be submitted electronically 
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through the website of the office of the insurance commissioner. When 
multiple claims are addressed in a single arbitration proceeding, sub-
section (3) of this section governs calculation of the ((ten)) 10 cal-
endar days. Each arbitration initiation request must be submitted to 
the commissioner individually and constitutes a distinct arbitration 
proceeding unless consolidation of requests is authorized by a court 
under chapter 7.04A RCW. The commissioner will assign a unique number 
or designation to each arbitration initiation request. The parties
must include that designation in all communication related to that re-
quest. Any information submitted to the commissioner with the arbitra-
tion initiation request must be included in the notice to the nonini-
tiating party under RCW 48.49.040. A provider or facility initiating
arbitration must send the arbitration initiation request form to the 
email address appearing on the website established by the designated
lead organization for administration simplification in Washington
state under (c) of this subsection. Any patient information submitted 
to the commissioner with an arbitration initiation request form must 
be de-identified to ensure that protected health information is not 
disclosed. 

(b) The written notification to the commissioner must be made 
electronically and provide dates related to each of the time period
limitations described in WAC 284-43B-030 (1) through (3) and subsec-
tion (1)(a) of this section. The commissioner's review of the arbitra-
tion initiation request form is limited to the information necessary
to determine that the request has been timely submitted and is com-
plete. The commissioner's review does not include a review of whether 
particular claims included in the request are subject to chapter 48.49 
RCW or whether claims are appropriately bundled under subsection (3)
of this section. A party seeking to challenge whether a claim is sub-
ject to chapter 48.49 RCW or whether claims are appropriately bundled 
may raise those issues during arbitration.

(c) Each carrier must provide the designated lead organization
for administrative simplification in Washington state with the email 
address and telephone number of the carrier's designated contact for 
receipt of notices to initiate arbitration. The email address and 
phone number provided must be specific to the carrier staff responsi-
ble for receipt of notices or other actions related to arbitration 
proceedings. The initial submission of information to the designated
lead organization must be made on or before November 10, 2020. The 
carrier must keep its contact information accurate and current by sub-
mitting updated contact information to the designated lead organiza-
tion as directed by that organization.

(2) Within ((ten)) 10 business days of a party notifying the com-
missioner and the noninitiating party of intent to initiate arbitra-
tion, both parties shall agree to and execute a nondisclosure agree-
ment. The nondisclosure agreement must prohibit either party from 
sharing or making use of any confidential or proprietary information 
acquired or used for purposes of one arbitration in any subsequent ar-
bitration proceedings. The nondisclosure agreement must not preclude
the arbitrator from submitting the arbitrator's decision to the com-
missioner under RCW 48.49.040 or impede the commissioner's duty to 
prepare the annual report under RCW 48.49.050.

(3) If ((an out-of-network)) a nonparticipating provider or 
((out-of-network)) nonparticipating facility chooses to address multi-
ple claims in a single arbitration proceeding as provided in RCW 
48.49.040, notification must be provided no later than ((ten)) 10 cal-
endar days following completion of the period of good faith negotia-
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tion under WAC 284-43B-030(3) for the most recent claim that is to be 
addressed through the arbitration. All of the claims at issue must:

(a) Involve identical carrier and provider, provider group or fa-
cility parties. ((A provider group may bundle claims billed using a 
common federal taxpayer identification number on behalf of the provid-
er members of the group;)) Items and services are billed by the same 
provider, provider group or facility if the items or services are bil-
led with the same national provider identifier or tax identification 
number;

(b) ((Involve claims with the same or related current procedural
terminology codes relevant to a particular procedure)) Involve the 
same or similar items and services. The services are considered to be 
the same or similar items or services if each is billed under the same 
service code, or a comparable code under a different procedural code 
system, such as current procedural terminology (CPT) codes with modi-
fiers, if applicable, health care common procedure coding system
(HCPCS) with modifiers, if applicable, or diagnosis-related group
(DRG) codes with modifiers, if applicable; and

(c) Occur within ((a two month)) the same 30 business day period 
of one another, such that the earliest claim that is the subject of 
the arbitration occurred no more than ((two months)) 30 business days
prior to the latest claim that is the subject of the arbitration. For 
purposes of this subsection, a provider or facility claim occurs on 
the date the service is provided to a patient or, in the case of inpa-
tient facility admissions, the date the admission ends.

(4) A notification submitted to the commissioner later than 
((ten)) 10 calendar days following completion of the period of good
faith negotiation will be considered untimely and will be rejected.
Any revision to a previously timely submitted arbitration initiation 
request form must be submitted to the commissioner within the 10 cal-
endar day period applicable to submission of the original request. A 
party that has submitted an untimely notice is permanently foreclosed 
from seeking arbitration related to the claim or claims that were the 
subject of the untimely notice.

(5) Within seven calendar days of receipt of notification from 
the initiating party, the commissioner must provide the parties with a 
list of approved arbitrators or entities that provide arbitration. The 
commissioner will use the email ((address)) addresses for the initiat-
ing party and the noninitiating party ((provided)) indicated on the 
arbitration initiation request form for all communication related to 
the arbitration request. The arbitrator selection process must be com-
pleted within ((twenty)) 20 calendar days of receipt of the original
list of arbitrators from the commissioner, as follows:

(a) If the parties are unable to agree on an arbitrator from the 
original list sent by the commissioner, they must notify the commis-
sioner within five calendar days of receipt of the original list of 
arbitrators. The commissioner must send the parties a list of ((five 
arbitrators)) two individual arbitrators and three arbitration enti-
ties within five calendar days of receipt of notice from the parties
under this subsection. Each party is responsible for reviewing the 
list of five arbitrators and arbitration entities and notifying the 
commissioner and the other party within three calendar days of receipt
of the list: 

(i) Whether they are taking the opportunity to veto up to two of 
the five arbitrators or arbitration entities on this list, and if so,
which arbitrators or arbitration entities have been vetoed; and 
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(ii) If there is a conflict of interest as described in subsec-
tion (6) of this section with any of the arbitrators or arbitration 
entities on the list, to avoid the commissioner assigning an arbitra-
tor or arbitration entity with a conflict of interest to an arbitra-
tion. 

(b) If, after the opportunity to veto up to two of the five named 
arbitrators or arbitration entities on the list of five arbitrators 
and arbitration entities sent by the commissioner to the parties, more 
than one arbitrator or arbitration entity remains on the list, the 
parties must notify the commissioner within five calendar days of re-
ceipt of the list of five arbitrators or arbitration entities. The 
commissioner will choose the arbitrator from among the remaining arbi-
trators on the list. If a party fails to timely provide the commis-
sioner with notice of their veto, the commissioner will choose the ar-
bitrator from among the remaining arbitrators or arbitration entities 
on the list. 

(6) Before accepting any appointment, an arbitrator shall ensure 
that there is no conflict of interest that would adversely impact the 
arbitrator's independence and impartiality in rendering a decision in 
the arbitration. A conflict of interest includes (a) current or recent 
ownership or employment of the arbitrator or a close family member by
any health carrier; (b) serves as or was employed by a physician,
health care provider, or a health care facility; (c) has a material 
professional, familial, or financial conflict of interest with a party
to the arbitration to which the arbitrator is assigned.

(7) For purposes of this subsection, the date of receipt of a 
list of arbitrators is the date of electronic transmittal of the list 
to the parties by the commissioner. The date of receipt of notice from 
the parties to the commissioner is the date of electronic transmittal 
of the notice to the commissioner by the parties.

(8) If a noninitiating party fails to timely respond without good
cause to a notice initiating arbitration, the initiating party will 
choose the arbitrator. 

(9) ((Good cause for purposes of delay in written submissions to 
the arbitrator under RCW 48.49.040 includes a stipulation that the 
parties intend to complete settlement negotiations prior to making
such submissions to the arbitrator. 

(10) If the parties settle the dispute before the arbitrator is-
sues a decision, the parties must submit to the commissioner notice of 
the date of the settlement and whether the settlement includes an 
agreement for the provider to contract with the carrier as an in-net-
work provider.

(11) Any enrollee or patient information submitted to the arbi-
trator in support of the final offer shall be de-identified to ensure 
that protected health information is not disclosed.

(12) The arbitrator must submit to the commissioner: 
(a) Their decision; and
(b) The information required in RCW 48.49.050 using the form 

found in Appendix B to this rule.)) Where a dispute resolution matter 
initiated under sections 2799A-1 and 2799A-2 of the Public Health 
Service Act (42 U.S.C. Secs. 300gg-111 and 300gg-112) and federal reg-
ulations implementing those provisions of P.L. 116-260 (enacted Decem-
ber 27, 2020) results in a determination by a certified independent
dispute resolution entity that such process does not apply to the dis-
pute or to portions thereof, RCW 48.49.040 (3)(b) governs initiation 
of arbitration under this chapter. 
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NEW SECTION 

WAC 284-43B-037 Arbitration proceedings. (1) For purposes of 
calculating the date that written submissions to the arbitrator under 
RCW 48.49.040 are due, final selection of the arbitrator occurs on the 
date that the commissioner sends by electronic transmittal the notice 
of selection to the arbitrator. The parties must be copied on such no-
tice. 

(2) Good cause for purposes of delay in written submissions to 
the arbitrator under RCW 48.49.040 includes a stipulation that the 
parties intend to complete settlement negotiations prior to making
such submissions to the arbitrator. 

(3) If the parties agree on an out-of-network rate for the serv-
ices at issue after submitting an arbitration initiation request but 
before the arbitrator has made a decision, they must provide notice to 
the commissioner as provided in RCW 48.49.040(7).

(4) If an initiating party withdraws an arbitration initiation 
request at any point before the arbitrator has made a decision, the 
party must submit to the commissioner notice of the date of the with-
drawal of the request, as soon as possible, but no later than three 
business days after the date of the withdrawal.

(5) Any enrollee or patient information submitted to the arbitra-
tor in support of the final offer shall be de-identified to ensure 
that protected health information is not disclosed.

(6) The decision of the arbitrator is final and binding on the 
parties and is not subject to judicial review. The arbitrator must 
submit to the commissioner: 

(a) Their decision, including an explanation of the elements of 
the parties' submissions the arbitrator relied upon to make their de-
cision and why those elements were relevant to their decision; and

(b) The information required in RCW 48.49.050 using the form 
found in Appendix B to this rule, or for arbitration proceedings under 
RCW 48.49.135, using the form found in Appendix C to this rule.

(7)(a) For the calendar year beginning January 1, 2023, arbitra-
tors must charge a fixed fee for single claim proceedings within the 
range of $200-$650. If an arbitrator chooses to charge a different 
fixed fee for bundled claim proceedings, that fee must be within the 
range of $268-$800. Beginning January 1, 2024, and January 1st of each 
year thereafter, the arbitrator may adjust the fee range by the annual 
consumer price index-urban as determined annually by the United States 
Bureau of Labor Statistics. 

(b) Expenses incurred during arbitration, including the arbitra-
tor's expenses and fees, but not including attorneys' fees, must be 
divided equally among the parties to the arbitration. Arbitrator fees 
must be paid to the arbitrator by the parties within 30 calendar days
of receipt of the arbitrator's decision by the parties.

(c) If the parties reach an agreement before the arbitrator makes 
their decision, the arbitrator fees must be paid by the parties within 
30 calendar days of the date the settlement is reported to the commis-
sioner as required under RCW 48.49.040.

(8) RCW 48.49.040(13) governs arbitration proceedings initiated 
under RCW 48.49.135. The determination of the rate to be paid to the 
out-of-network or nonparticipating provider must be accomplished
through a single arbitration proceeding. 
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AMENDATORY SECTION (Amending WSR 20-22-076, filed 11/2/20, effective 
12/3/20) 

WAC 284-43B-040 Determining whether an enrollee's health plan is 
subject to the requirements of the act. (1) To implement RCW 
((48.49.030)) 48.49.170 carriers must make information regarding
whether an enrollee's health plan is subject to the requirements of 
chapter 48.49 RCW or section 2799A-1 et seq. of the Public Health 
Service Act (42 U.S.C. Sec. 300gg-111 et seq.) and federal regulations
implementing those provisions of P.L. 116-260 available to providers
and facilities by:

(a) Using the most current version of the Health Insurance Porta-
bility and Accountability Act (HIPAA) mandated X12 Health Care Eligi-
bility Benefit Response (271) transaction information through use of 
((a)) standard messages that ((is)) are placed in a standard location 
within the 271 transaction; ((and))

(b) Beginning April 1, 2021, and until December 31, 2022, using
the most current version of the Health Insurance Portability and Ac-
countability Act (HIPAA) mandated X12 Health Care Claim Payment and 
Remittance Advice (835) transaction through compliant use of the X12 
industry standard Remark Code N830 to indicate that the claim was pro-
cessed in accordance with this state's balance billing rules;

(c) Beginning January 1, 2023, using the appropriate version of 
the Health Insurance Portability and Accountability Act (HIPAA) manda-
ted X12 Health Care Claim Payment and Remittance Advice (835) transac-
tion through compliant use of the applicable X12 industry standard Re-
mark Code to indicate whether a claim was processed in accordance with 
this state's balance billing rules or the federal No Surprises Act.

(2) The designated lead organization for administrative simplifi-
cation in Washington state:

(a) After consultation with carriers, providers and facilities 
through a new or an existing workgroup or committee, must post the 
language of ((the)) standard messages and ((the)) their location with-
in the 271 transaction in which the messages ((is)) are to be placed
on its website on or before November 1, ((2019)) 2022; 

(b) Must post on its website on or before December 1, 2020, in-
structions on compliant use of the X12 industry standard Remark Code 
N830 in the X12 Health Care Claim Payment and Remittance Advice (835)
transaction; ((and))

(c) Must post on its website on or before December 1, 2022, in-
structions on compliant use of the appropriate X12 industry standard 
Remark code or codes as provided in subsection (1)(c) of this section;
and 

(d) Must post on its website on or before December 1, 2020, the 
information reported by carriers under WAC 284-43B-035(1).

(3) A link to the information referenced in subsection (2) of 
this section also must be posted on the website of the office of the 
insurance commissioner. 
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AMENDATORY SECTION (Amending WSR 20-22-076, filed 11/2/20, effective 
12/3/20) 

WAC 284-43B-050 Notice of consumer rights and transparency. (1)
The commissioner shall develop a standard template for a notice of 
consumer ((rights)) protections from balance billing under the Balance 
Billing Protection Act and the federal No Surprises Act (P.L.
116-260). The notice may be modified periodically, as determined nec-
essary by the commissioner. The notice template will be posted on the 
public website of the office of the insurance commissioner.

(2) The standard template for the notice of consumer ((rights))
protections developed under ((the Balance Billing Protection Act))
subsection (1) of this section must be provided to consumers enrolled 
in any health plan issued in Washington state as follows:

(a) Carriers must: 
(i) Include the notice in the carrier's communication to an en-

rollee, in electronic or any other format, that authorizes nonemergen-
cy ((surgical or ancillary services at an in-network facility)) serv-
ices to be provided at facilities referenced in WAC 284-43B-010 
(2)(h)(ii);

(ii) Include the notice in each explanation of benefits sent to 
an enrollee for items or services with respect to which the require-
ments of RCW 48.49.020 and WAC 284-43B-020 apply;

(iii) Post the notice on their website in a prominent and rele-
vant location, such as in a location that addresses coverage of emer-
gency services and prior authorization requirements for nonemergency
((surgical or ancillary services performed at in-network)) health care 
services performed by nonparticipating providers at certain partici-
pating facilities; and

(((iii))) (iv) Provide the notice to any enrollee upon request.
(b) Health care facilities and providers must:
(i) For any facility or provider that is owned and operated inde-

pendently from all other businesses and that has more than ((fifty))
50 employees, upon confirming that a patient's health plan is subject
to the Balance Billing Protection Act or the federal No Surprises Act 
(P.L. 116-260):

(A) Include the notice in any communication to a patient, in 
electronic or any other format related to scheduling of nonemergency
((surgical or ancillary services at a facility)) health care services 
performed by nonparticipating providers at certain participating fa-
cilities. Text messaging used as a reminder or follow-up after a pa-
tient has already received the full text of the notice under this sub-
section may provide the notice through a link to the provider's web-
page that takes the patient directly to the notice. Telephone calls to 
patients following the patient's receipt of the full text of the no-
tice under this subsection do not need to include the notice; and

(B) For facilities providing emergency ((medical)) services, in-
cluding behavioral health emergency services providers, provide or 
mail the notice to a patient within ((seventy-two)) 72 hours following
a patient's receipt of emergency ((medical)) services. 

(ii) Post the notice on their website, if the provider, emergency
behavioral health services provider or facility maintains a website,
in a prominent and relevant location near the list of the carrier 
health plan provider networks with which the provider, behavioral 
health emergency services provider or facility is an in-network pro-
vider; ((and)) 
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(iii) If services were provided at a health care facility or in 
connection with a visit to a health care facility, provide the notice 
to patients no later than the date and time on which the provider or 
facility requests payment from the patient, or with respect to a pa-
tient from who the provider or facility does not request payment, no 
later than the date on which the provider or facility submits a claim 
to the carrier; and

(iv) Provide the notice upon request of a patient.
(3) The notice required in this section may be provided to a pa-

tient or an enrollee electronically if it includes the full text of 
the notice and if the patient or enrollee has affirmatively chosen to 
receive such communications from the carrier, provider, or facility
electronically. Except as authorized in subsection (2)(b)(i)(A) of 
this section, the notice may not be provided through a hyperlink in an 
electronic communication. 

(4) For claims processed on or after July 1, 2020, when process-
ing a claim that is subject to the balance billing prohibition in RCW 
48.49.020, the carrier must indicate on any form used by the carrier 
to notify enrollees of the amount the carrier has paid on the claim:

(a) Whether the claim is subject to the prohibition in the act;
and 

(b) The federal Center for Medicare and Medicaid Services indi-
vidual national provider identifier number, and organizational nation-
al provider identifier number, if the provider works for an organiza-
tion or is in a group practice that has an organization number.

(5) Carriers must ensure that notices provided under this subsec-
tion are inclusive for those patients who may have disabilities or 
limited-English proficiency, consistent with carriers' obligations un-
der WAC 284-43-5940 through 284-43-5965. To assist in meeting this 
language access requirement, carriers may use translated versions of 
the notice of consumer protections from balance billing posted on the 
website of the office of the insurance commissioner. 

(6) A facility, behavioral health emergency services provider or 
health care provider meets its obligation under RCW 48.49.070 or 
48.49.080, to include a listing on its website of the carrier health 
plan provider networks in which the facility or health care provider
participates by posting this information on its website for in-force 
contracts, and for newly executed contracts within ((fourteen)) 14 
calendar days of receipt of the fully executed contract from a carri-
er. If the information is posted in advance of the effective date of 
the contract, the date that network participation will begin must be 
indicated. 

(((6))) (7) Not less than ((thirty)) 30 days prior to executing a 
contract with a carrier((,)): 

(a)(i) A hospital, freestanding emergency department, behavioral 
health emergency services provider or ambulatory surgical facility
must provide the carrier with a list of the nonemployed providers or 
provider groups that have privileges to practice at the hospital,
freestanding emergency department, behavioral health emergency serv-
ices provider or ambulatory surgical facility ((or));

(ii) A hospital, hospital outpatient department, critical access 
hospital or ambulatory surgical center must provide the carrier with a 
list of the nonemployed providers or provider groups that are contrac-
ted to provide ((surgical or ancillary services at the hospital or am-
bulatory surgical)) nonemergency health care services at the facility. 

(b) The list must include the name of the provider or provider
group, mailing address, federal tax identification number or numbers 

[ 14 ] OTS-4113.2 



 
   

  
  

    

 

     
 

 
 

 
 

 
 

 

 
 

 
 

 

 

and contact information for the staff person responsible for the pro-
vider's or provider group's contracting. ((The hospital or ambulatory
surgical facility))

(c) Any facility providing carriers information under this sub-
section must notify the carrier within ((thirty)) 30 days of a removal 
from or addition to the nonemployed provider list. ((A hospital or am-
bulatory surgical)) The facility also must provide an updated list of 
these providers within ((fourteen)) 14 calendar days of a written re-
quest for an updated list by a carrier.

(((7) An in-network)) (8) A participating provider must submit 
accurate information to a carrier regarding the provider's network 
status in a timely manner, consistent with the terms of the contract 
between the provider and the carrier. 

AMENDATORY SECTION (Amending WSR 20-22-076, filed 11/2/20, effective 
12/3/20) 

WAC 284-43B-060 Enforcement. (1)(a) If the commissioner has 
cause to believe that any health facility, behavioral health emergency
services provider or provider has engaged in a pattern of unresolved 
violations of RCW 48.49.020 or 48.49.030, the commissioner may submit 
information to the department of health or the appropriate disciplin-
ing authority for action.

(b) In determining whether there is cause to believe that a 
health care provider, behavioral health emergency services provider or 
facility has engaged in a pattern of unresolved violations, the com-
missioner shall consider, but is not limited to, consideration of the 
following:

(i) Whether there is cause to believe that the health care pro-
vider, behavioral health emergency services provider or facility has 
committed two or more violations of RCW 48.49.020 or 48.49.030;

(ii) Whether the health care provider, behavioral health emergen-
cy services provider or facility has failed to submit claims to carri-
ers containing all of the elements required in WAC 284-43B-030(1) on 
multiple occasions, putting a consumer or consumers at risk of being
billed for services to which the prohibition in RCW 48.49.020 applies;

(iii) Whether the health care provider, behavioral health emer-
gency services provider or facility has been nonresponsive to ques-
tions or requests for information from the commissioner related to one 
or more complaints alleging a violation of RCW 48.49.020 or 48.49.030;
and 

(iv) Whether, subsequent to correction of previous violations,
additional violations have occurred. 

(c) Prior to submitting information to the department of health 
or the appropriate disciplining authority, the commissioner may pro-
vide the health care provider, behavioral health emergency services 
provider or facility with an opportunity to cure the alleged viola-
tions or explain why the actions in question did not violate RCW 
48.49.020 or 48.49.030. 

(2) In determining whether a carrier has engaged in a pattern of 
unresolved violations of any provision of this chapter, the commis-
sioner shall consider, but is not limited to, consideration of the 
following: 
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(a) Whether a carrier has failed to timely respond to arbitration 
initiation request notifications from providers or facilities;

(b) Whether a carrier has failed to comply with the requirements
of WAC 284-43-035 related to choosing an arbitrator or arbitration en-
tity;

(c) Whether a carrier has met its obligation to maintain current 
and accurate carrier contact information related to initiation of ar-
bitration proceedings under WAC 284-43-035;

(d) Whether a carrier has complied with the requirements of WAC 
284-43-040;

(e) Whether a carrier has complied with the consumer notice re-
quirements under WAC 284-43-050; and

(f) Whether a carrier has committed two or more violations of 
chapter 48.49 RCW or this chapter. 

AMENDATORY SECTION (Amending WSR 20-22-076, filed 11/2/20, effective 
12/3/20) 

WAC 284-43B-070 Self-funded group health plan opt in. (1) A 
self-funded group health plan that elects to participate in RCW 
48.49.020 through 48.49.040 and 48.49.160, shall provide notice to the 
commissioner of their election decision on a form prescribed by the 
commissioner. The completed form must include an attestation that the 
self-funded group health plan has elected to participate in and be 
bound by RCW 48.49.020 through 48.49.040, 48.49.160 and rules adopted
to implement those sections of law. If the form is completed by the 
self-funded group health plan, the plan must inform any entity that 
administers the plan of their election to participate. The form will 
be posted on the commissioner's public website for use by self-funded 
group health plans.

(2) A self-funded group health plan election to participate is 
for a full year. The plan may elect to initiate its participation on 
January 1st of any year or in any year on the first day of the self-
funded group health plan's plan year.

(3) A self-funded group health plan's election occurs on an annu-
al basis. On its election form, the plan must indicate whether it 
chooses to affirmatively renew its election on an annual basis or 
whether it should be presumed to have renewed on an annual basis until 
the commissioner receives advance notice from the plan that it is ter-
minating its election as of either December 31st of a calendar year or 
the last day of its plan year. Notices under this subsection must be 
submitted to the commissioner at least ((fifteen)) 15 days in advance 
of the effective date of the election to initiate participation and 
the effective date of the termination of participation.

(4) A self-funded plan operated by an out-of-state employer that 
has at least one employee who resides in Washington state may elect to 
participate in balance billing protections as provided in RCW 
48.49.130 on behalf of their Washington state resident employees and 
dependents. If a self-funded group health plan established by Washing-
ton state employer has elected to participate in balance billing pro-
tections under RCW 48.49.130 and has employees that reside in other 
states, those employees are protected from balance billing when re-
ceiving care from a Washington state provider. 
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(5) Self-funded group health plan sponsors and their third party
administrators may develop their own internal processes related to 
member notification, member appeals and other functions associated 
with their fiduciary duty to enrollees under the Employee Retirement 
Income Security Act of 1974 (ERISA). 

AMENDATORY SECTION (Amending WSR 20-22-076, filed 11/2/20, effective 
12/3/20) 

WAC 284-43B-085 Appendix A. 
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OFFICE of the 

INSURANCE 
COMMISSIONER 
WASHINGTON STATE 

Bal ce Billing Protection Act Arbitration Initiation 
Request Form 

To be OIC Tracking 
completed Number: 
by OIC 

Read the in rmation on the back of the form. Submit completed form to: BBPA Arbitration@oic.wa.gov 
1. VERIFIC TION: You must check all a licable boxes or this will be re ·ected. 

The patie 's plan is regulated by the OIC or is a self-funded group health plan that has 
elected to rtici ate in the BBPA See information on back. IF NOT, DO NOT SUBMIT. 
I have attache a copy of the notice of payment that shows the date(s) of payments and attest that 
the most recent ate of payment was in the last 40 days. IF IT'S NOT, IT'S UNTIMELY. DO NOT 
SUBMIT. 
I have not attached n thin that re uires encr tion or assword rotection. 
If this is a request for ultiple claims, I have checked that all the claims involve the same carrier and 
rovider/facilit . IF NOT, YOU MUST SUBMIT INDIVIDUAL CLAIMS. 

The other party has been ·ncluded as a courtesy copied recipient to this emailed request. Their email 
address has been verified d is the correct contact. 

2. DATE CHECK: 
(a) Date of most recent payment- ust be 
within last 40 days or will be rejected. 

(b) Date of completion of 30-day period of good 
faith negotiation 

(c) Date of notice to non-initiating party otice 
to initiate arbitration) 

(d) Date(s) of service. If multiple claims, note the 
date of service for each claim 

3. FILING INFORMATION: 
If the person filing the request to initiate arbitration i filing on behalf of a provider, facility or carrier, please 
rovide the followin information: Please indicate if are a le al re resentative of the filin art . 

Name(s): 

Address: Telephone. Email : 

4. INITIATING PARTY: 
The requesting entity is a: [ ] Health care facility *If checked , pr ide License type: 

[ ] Health care provider *If checked, pr ide Specialty type: 
Carrier/Third Part Administrator 

Name(s): 

Address: Telephone: Email : 

The non-initiatin Carrier/third- art administrator facilit 
Name: 

Address: Telephone: Email : 

6. DESCRIPTION OF HEAL TH CARE SERVICES PROVIDED includin an a h able CPT codes : 
Description: 

7. ADDITIONAL INFORMATION: if multi le claims, can attach on se arate sheet 
(a) Group/plan number(s): 

art 's final offer: 

Please review important information on the back of this form prior to submitting this request. 

(( 

)) 
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1. This form and any attachments submitted will become public records and are subject to public 
isclosure laws. Do not provide sensitive or confidential information that is not necessary for the OIC to 

a ign the claim to arbitration (you will have the opportunity to submit relevant information during the 
arbit tion). OIC may dispose of any documents filed that are not necessary to process a claim for 
arbitrat1 Personal health information (PHI) disclosed to OIC is not subject to public disclosure under 
RCW 48. .068. 

2. Only clai ayments made in connection with health insurance plans regulated by OIC and self-
funded group health lans that have elected to participate in balance billing protections can use the 
arbitration process. Ex pies of health insurance plans that are not included are: 

Me · are and Medicaid 
Feder employee benefit plans 

Please check the list of self-funde roup health plans at https://www.insurance.wa.gov/self-funded-group-
health-plans to determine whether a If-funded group health plan has elected to participate in balance 
billing protections for their members. 

3. An out-of-network provider or facility oviding emergency, surgical or ancillary services at an in-
network facility may submit this request if it is be · ved that the payment made for the covered services 
was not a commercially reasonable amount. A carr r or self-funded group health plan that has elected 
to participate in balance billing protections for its mem rs may also submit a request for arbitration. 

4. Upon OIC review and acceptance of a request for a itration , both the initiating and non-initiating 
parties will be provided with a list of approved arbitrators and itration entities by OIC. If the parties 
cannot agree on an arbitrator or arbitration entity, OIC will choose ne and notify the parties, using the 
process outlined in WAC 284-438-035(5). Within 10 business days f the initiating party notifying the 
commissioner and the non-initiating party of intent to initiate arbitration, oth parties must agree to and 
execute a nondisclosure agreement. 

5. Once the arbitrator has been chosen , OIC will send the arbitrator/arbitr ion entity a copy of the 
Arbitration Initiation Request Form and both parties will have 30 days to make wn n submissions to the 
arbitrator. A party that fails to make timely written submissions without good cause s wn will be 
considered to be in default and will be ordered to pay the final offer amount submitted lJ the party not in 
default. They arbitrator also can require the party in default to pay expenses incurred to d in the course 
of arbitration, including the arbitrator's expenses and fees and the reasonable attorneys' fees f the party 
not in default. 

6. No later than 30 calendar days after the receipt of the parties' written submissions, the arbitra 
will : Issue a written decision requiring payment of the final offer amount of either the initiating party or th 
non-initiating party, notify the parties of its decision, and provide the decision as well as the information 
described in RCW 48.49.050 regarding the decision to OIC. 

(( 

)) 
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OFFICE of the 

INSURANCE 
COMMISSIONER 
WASHINGTON STATE 

To be OIC Tracking 
completed Number: 
by OIC 

Balance Billing Protection Act Arbitration Initiation Request Form 
Read the information on the back of the form Submit completed form to· BBPA Arbitration@oic wa aov 
1. VERIFICATION: You must check all applicable boxes or this will be rejected. 

The patient's plan is regulated by the CIC or is a self-funded group health plan that has 
elected to participate in the BBPA (See information on back.) IF NOT, DO NOT SUBMIT. 
I have attached a copy of the notice of payment that shows the date(s) of payments and attest that 
the most recent date of payment was in the last 40 days. IF IT'S NOT, IT'S UNTIMELY. DO NOT SUBMIT. 
I have not attached anything that requires encryption or password protection. 
If this is a request for multiple claims, I have checked that all the claims involve the same carrier and 
provider/facility, all claims involve the same procedural code, or comparable code under a different 
procedural system, and all claims occur within the same 30 business day period. IF NOT, YOU MUST 
SUBMIT INDIVIDUAL CLAIMS. 
The other party has been included as a courtesy copied recipient to this emailed request. Their email 
address has been verified and is the correct contact. 

2. DATE CHECK: 
(a) Date of most recent payment - must be (b) Date of completion of 30-day period of good 
within last 40 days or will be rejected. faith negotiation 

(c) Date of notice to non-initiating party (notice (d) Date(s) of service. If multiple claims, note the 
to initiate arbitration) date of service for each claim 

3. FILING INFORMATION: 
If the person filing the request to initiate arbitration is filing on behalf of a provider, facility or carrier, please 
provide the following information: Please indicate if you are a legal representative of the filing party. 
Name(s): 

Address: Telephone: Email: 

4. INITIATING PARTY: 
The requesting entity is a: [] Health care facility *If checked, provide License type: 

[]Healthcare provider *If checked, provide Specialty type: 
r l Carrier/Third Party Administrator 

Name(s): 

Address: Telephone: Email: 

5. NON-INITIATING PARTY: 
The non-initiating party is a: [] Carrier/third-party administrator [] Health care [ ] provider [ ] facility 
Name: 

Address: Telephone: Email: 

6. DESCRIPTION OF HEAL TH CARE SERVICES PROVIDED: (including any applicable CPT codes) 
Description: 

7. HEALTH CARE SERVICE PROVIDER INFORMATION: (if multiple claims, can attach on separate 
sheet): 

Performing provider name: 

Additional questions and important information on the back of this form, please review and complete prior to 
submitting this request. 
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7. HEALTH CARE SERVICE PROVIDER INFORMATION CONTINUED: (if multiple claims, can attach 
on separate sheet): 

Facility where services were provided: 

County where services were provided: 

8. ADDITIONAL INFORMATION: (if multiple claims, can attach on separate sheet) 
(a) Group/plan number(s): 

(b) Claim number(s): 

(c) Initiating party's final offer: 

1. This form and any attachments submitted will become public records and are subject to public 
disclosure laws. Do not provide sensitive or confidential information that is not necessary for the OIC to 
assign the claim to arbitration (you will have the opportunity to submit relevant information during the 
arbitration). OIC may dispose of any documents filed that are not necessary to process a claim for 
arbitration. Personal health information (PHI) disclosed to OIC is not subject to public disclosure under 
RCW 48.02.068. 

2. Only claim payments made in connection with (1) health insurance plans regulated by OIC; and 
(2) self- funded group health plans that have elected to participate in balance billing protections can use the 
arbitration process. Examples of health insurance plans that are not included are: 

Medicare and Medicaid 
Federal employee benefit plans 

Please check the list of self-funded group health plans at https://www.insurance.wa.gov/self-funded-group
health-plans to determine whether a self-funded group health plan has elected to participate in balance 
billing protections for their members. 

3. An out-of-network provider or facility providing emergency services or nonemergency health 
care services at certain participating facilities (as defined in RCW 48.43.005) may submit this request if it 
is believed that the payment made for the covered services was not a commercially reasonable amount. 
A carrier or self-funded group health plan that has elected to participate in balance billing protections for 
its members may also submit a request for arbitration. 

4. Upon OIC review and acceptance of a request for arbitration, both the initiating and non-initiating 
parties will be provided with a list of approved arbitrators and arbitration entities by OIC. If the parties 
cannot agree on an arbitrator or arbitration entity from the list, they must notify the OIC. The OIC will then 
contact the parties and follow the process outlined in RCW 48.49.040 and WAC 284-43B-035. Within 10 
business days of the initiating party notifying the commissioner and the non-initiating party of intent to 
initiate arbitration, both parties must agree to and execute a nondisclosure agreement. 

5. Once the arbitrator has been chosen, OIC will send the arbitrator/arbitration entity a copy of the 
Arbitration Initiation Request Form and both parties will have 30 calendar days to make written 
submissions to the arbitrator. A party that fails to make timely written submissions without good cause 
shown will be considered to be in default and will be ordered to pay the final offer amount submitted by 
the party not in default. The arbitrator may require the party in default to pay expenses incurred to date in 
the course of arbitration, including the arbitrator's expenses and fees and the reasonable attorneys' fees 
of the party not in default. 

6. No later than 30 calendar days after the receipt of the parties' written submissions, the arbitrator 
will: Issue a written decision requiring payment of the final offer amount of either the initiating party or the 
non-initiating party, notify the parties of its decision, and provide the decision as well as the information 
described in RCW 48.49.050 regarding the decision to OIC. The arbitrator's decision must include an 
explanation of the elements of the parties' submissions the arbitrator relied upon to make their decision 
and why those elements were relevant to their decision. 

AMENDATORY SECTION (Amending WSR 20-22-076, filed 11/2/20, effective 
12/3/20) 

WAC 284-43B-090 Appendix B. 
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OFFICE of the 

INSURANCE 
COMMISSIONER 
WASHINGTON STATE 

Please com lete the form below and send it with the corresponding Arbitration Initiation Request Form and your 
decision to B A_Arbitration@oic.wa.gov 

ARBITRATOR DECISION REPORTING FORM 

Your name and contact 
Information: 

Date of your decision: OIC Tracking Number: 

DISPUTE RESOLUTION INFORMATIO This information is required under RCW 48.49.050 

Name of carrier: 

Name of health care 
provider: 

Name and address of the 
health care provider's 
employer or business entity 
in which provider has 
ownership interest: 

Name and address of the 
health care facility where 
services were provided: 

Type of health care services 
at issue: 

(( 

)) 
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RELEVANT STATUTORY PROVISIONS 

RCW 48. .040 

Dispute reso tion process-Determination of commercially reasonable 
payment amou t. (Effective January 1, 2020.) 

... (3)(a) Each p ty must make written submissions to the arbitrator in support of its 
position no later than th1 y calendar days after the final selection of the arbitrator. The initiating 
party must include in its wr' ten submission the evidence and methodology for asserting that 
the amount proposed to be p id is or is not commercially reasonable. A party that fails to make 
timely written submissions unde this section without good cause shown shall be considered to 
be in default and the arbitrator sh require the party in default to pay the final offer amount 
submitted by the party not in default nd may require the party in default to pay expenses 
incurred to date in the course of arbitra ·on, including the arbitrator's expenses and fees and 
the reasonable attorneys' fees of the part ot in default. No later than thirty calendar days after 
the recei t of the arties' written submission the arbitrator must: Issue a written decision 

a ment of the final offer amount of ither the initiatin art or the noninitiatin 

RCW 48.49.050 

Commissioner's annual report on dispute resolutio information regarding 
arbitration over commercially reasonable payment a unts. (Effective January 
1, 2020, until January 1, 2024.) 

(1) The commissioner must prepare an annual report summarizi the dispute resolution 
information provided by arbitrators under RCW 48.49.040. The report mu include summary 
information related to the matters decided through arbitration, as well as th following 
information for each dispute resolved through arbitration: The name of the car ·er; the name of 
the health care provider; the health care provider's employer or the business enti in which the 
provider has an ownership interest; the health care facility where the services were ovided; 
and the type of health care services at issue. 

(2) The commissioner must post the report on the office of the insurance commis ·oner's 
web site and submit the report in compliance with RCW 43.01 .036 to the appropriate 
committees of the legislature, annually by July 1st. 

(3) This section expires January 1, 2024. 

(( 

)) 
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OFFICE of the 

INSURANCE 
COMMISSIONER 
WASHINGTON STATE 

Please complete the form below and send it with the corresponding Arbitration Initiation Request Form and 
your decision to BBPA Arbitration@oic.wa.gov 

ARBITRATOR DECISION REPORTING FORM 

1. ARBITRATOR'S INFORMATION 
Your name and contact Information: 

Date of decision: CIC Tracking Number: 

2. DISPUTE RESOLUTION INFORMATION This information is required under RCW 48.49.050 

(a) Name of carrier: (b) Name of health care provider that directly provided 
the service: 

(c) Name and address of the health care (d) Name and address of the health care facility where 
provider's group practice, employer or services were provided: 
business entity in which provider has 
ownership interest: 

(e) Type of health care services at issue: 

(f) Which parties' final offer was chosen: (Report separately bundled claims) 

The arbitrator reporting statutory provision is noted on the following page. 
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ARBITRATOR DECISION REPORTING PROVISION 

RCW 48.49.040 

Dispute resolution process-Determination of commercially reasonable 
payment amount. (Effective March 31, 2022) 

(8)(a) No later than thirty calendar days after the receipt of the parties' written submissions, 

the arbitrator must: Issue a written decision requiring payment of the final offer amount of either 

the initiating party or the noninitiating party; notify the parties of its decision; and provide the 

decision and the information described in RCW 48.49.050 regarding the decision to the 

commissioner. The arbitrator's decision must include an explanation of the elements of the parties' 

submissions the arbitrator relied upon to make their decision and why those elements were relevant 

to their decision. 

NEW SECTION 

WAC 284-43B-095 Appendix C. 

[ 25 ] OTS-4113.2 



 

OFFICE of the 

INSURANCE 
COMMISSIONER 
WASHINGTON STATE 

Please complete the form below and send it with the corresponding Arbitration Initiation Request Form and 
your decision to BBPA Arbitration@oic.wa.gov 

ARBITRATOR DECISION REPORTING FORM FOR 
ARBITRATION PROCEEDINGS UNDER RCW 48.49.135 

1. ARBITRATOR'S INFORMATION 
Your name and contact Information: 

Date of decision: CIC Tracking Number: 

2. DISPUTE RESOLUTION INFORMATION This information is required under RCW 48.49.050 & RCW 
48.49.040 

(a) Date Amended AADR was approved by (b) Name of carrier: 
CIC: 

(c) Name of facility, provider(s) or provider (d) Applicable counties: 
group(s): 

(e) Service(s) at issue: 

(f) Which party's final offer was chosen: 

The arbitrator reporting statutory provision is noted on the following page. 
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ARBITRATOR DECISION REPORTING PROVISION 

RCW 48.49.040 

Dispute resolution process-Determination of commercially reasonable 
payment amount. (Effective March 31, 2022) 

(8)(a) No later than thirty calendar days after the receipt of the parties' written submissions, 
the arbitrator must: Issue a written decision requiring payment of the final offer amount of either 
the initiating party or the noninitiating party; notify the parties of its decision; and provide the 
decision and the information described in RCW 48.49.050 regarding the decision to the 
commissioner. The arbitrator's decision must include an explanation of the elements of the parties' 
submissions the arbitrator relied upon to make their decision and why those elements were relevant 
to their decision. 

NEW SECTION 

WAC 284-43B-100 Appendix D. 

[ 27 ] OTS-4113.2 



 

OFFICE of the 

INSURANCE 
COMMISSIONER 
WASHINGTON STATE 

Please complete the form below and send it with the corresponding Arbitration Initiation Request Form and 
your decision to BBPA Arbitration@oic.wa.gov 

SETTLEMENT REPORTING FORM 

1. INITIATING PARTY INFORMATION 
Your name and contact Information: 

Date of settlement: CIC Tracking Number: 

2. DISPUTE RESOLUTION INFORMATION This information is required under RCW 48.49.050 

(a) Name of carrier: (b) Name of health care provider that directly 
provided the service: 

(c) Name and address of the health care (d) Name and address of the health care facility 
provider's group practice, employer or where services were provided: 
business entity in which provider has 
ownership interest: 

(e) Type of health care services at issue: 

(f) Out-of-network rate for services: 

(g) Initiating party signature: 

(h) Responding party signature: 

The arbitrator reporting statutory provision is noted on the back of this form. 
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SETTLEMENT REPORTING PROVISION 

RCW 48.49.040 

Dispute resolution process-Determination of commercially reasonable 
payment amount. (Effective March 31, 2022) 

(7) If the parties agree on an out-of-network rate for the services at issue after 
providing the arbitration initiation notice to the commissioner but before the 
arbitrator has made their decision, the amount agreed to by the parties for the service 
will be treated as the out-of-network rate for the service. The initiating party must 
send a notification to the commissioner and to the arbitrator, as soon as possible, but 
no later than three business days after the date of the agreement. The notification 
must include the out-of-network rate for the service and signatures from authorized 
signatories for both parties. 

REPEALER 

The following section of the Washington
repealed: 

WAC 284-43B-080 Effective date. 

Administrative Code is 
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AMENDATORY SECTION (Amending WSR 21-01-094, filed 12/11/20, effective 
1/11/21) 

WAC 284-170-200 Network access—General standards. (1) An issu-
er must maintain each provider network for each health plan in a man-
ner that is sufficient in numbers and types of providers and facili-
ties to assure that, to the extent feasible based on the number and 
type of providers and facilities in the service area, all health plan
services provided to enrollees will be accessible in a timely manner 
appropriate for the enrollee's condition. An issuer must demonstrate 
that for each health plan's defined service area, a comprehensive
range of primary, specialty, institutional, and ancillary services are 
readily available without unreasonable delay to all enrollees and that 
emergency services are accessible ((twenty-four)) 24 hours per day,
seven days per week without unreasonable delay.

(2) Each enrollee must have adequate choice among health care 
providers, including those providers which must be included in the 
network under WAC 284-170-270, and for qualified health plans and 
qualified stand-alone dental plans, under WAC 284-170-310.

(3) An issuer's service area must not be created in a manner de-
signed to discriminate or that results in discrimination against per-
sons because of age, gender, gender identity, sexual orientation, dis-
ability, national origin, sex, family structure, ethnicity, race,
health condition, employment status, or socioeconomic status.

(4) An issuer must establish sufficiency and adequacy of choice 
of providers based on the number and type of providers and facilities 
necessary within the service area for the plan to meet the access re-
quirements set forth in this subchapter. Where an issuer establishes 
medical necessity or other prior authorization procedures, the issuer 
must ensure sufficient qualified staff is available to provide timely 
prior authorization decisions on an appropriate basis, without delays
detrimental to the health of enrollees. 

(5) In any case where the issuer has an absence of or an insuffi-
cient number or type of participating providers or facilities to pro-
vide a particular covered health care service, the issuer must ensure 
through referral by the primary care provider or otherwise that the 
enrollee obtains the covered service from a provider or facility with-
in reasonable proximity of the enrollee at no greater cost to the en-
rollee than if the service were obtained from network providers and 
facilities. An issuer must satisfy this obligation even if an alter-
nate access delivery request has been submitted and is pending commis-
sioner approval.

An issuer may use facilities in neighboring service areas to sat-
isfy a network access standard if one of the following types of fa-
cilities is not in the service area, or if the issuer can provide sub-
stantial evidence of good faith efforts on its part to contract with 
the facilities in the service area. Such evidence of good faith ef-
forts to contract will include documentation about the efforts to con-
tract but not the substantive contract terms offered by either the is-
suer or the facility. This applies to the following types of facili-
ties: 

(a) Tertiary hospitals;
(b) Pediatric community hospitals;
(c) Specialty or limited hospitals, such as burn units, rehabili-

tative hospitals, orthopedic hospitals, and cancer care hospitals; 
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(d) Neonatal intensive care units; and
(e) Facilities providing transplant services, including those 

that provide solid organ, bone marrow, and stem cell transplants.
(6) An issuer must establish and maintain adequate arrangements

to ensure reasonable proximity of network providers and facilities to 
the business or personal residence of enrollees, and located so as to 
not result in unreasonable barriers to accessibility. Issuers must 
make reasonable efforts to include providers and facilities in net-
works in a manner that limits the amount of travel required to obtain 
covered benefits. 

(7) A single case provider reimbursement agreement must be used 
only to address unique situations that typically occur out-of-network 
and out of service area, where an enrollee requires services that ex-
tend beyond stabilization or one time urgent care. Single case provid-
er reimbursement agreements must not be used to fill holes or gaps in 
the network and do not support a determination of network access.

(8) An issuer must disclose to enrollees that limitations or re-
strictions on access to participating providers and facilities may
arise from the health service referral and authorization practices of 
the issuer. A description of the health plan's referral and authoriza-
tion practices, including information about how to contact customer 
service for guidance, must be set forth as an introduction or preamble
to the provider directory for a health plan. In the alternative, the 
description of referral and authorization practices may be included in 
the summary of benefits and explanation of coverage for the health 
plan.

(9) To provide adequate choice to enrollees who are American In-
dians/Alaska Natives, each health issuer must maintain arrangements
that ensure that American Indians/Alaska Natives who are enrollees 
have access to covered medical and behavioral health services provided
by Indian health care providers.

Issuers must ensure that such enrollees may obtain covered medi-
cal and behavioral health services from an Indian health care provider
at no greater cost to the enrollee than if the service were obtained 
from network providers and facilities, even if the Indian health care 
provider is not a contracted provider. Issuers are not responsible for 
credentialing providers and facilities that are part of the Indian 
health system. Nothing in this subsection prohibits an issuer from 
limiting coverage to those health services that meet issuer standards 
for medical necessity, care management, and claims administration or 
from limiting payment to that amount payable if the health service 
were obtained from a network provider or facility.

(10) An issuer must have a demonstrable method and contracting
strategy to ensure that contracting hospitals in a plan's service area 
have the capacity to serve the entire enrollee population based on 
normal utilization. 

(11) At a minimum, an issuer's provider network must adequately
provide for mental health and substance use disorder treatment, in-
cluding behavioral health therapy. An issuer must include a sufficient 
number and type of mental health and substance use disorder treatment 
providers and facilities within a service area based on normal enroll-
ee utilization patterns.

(a) Adequate networks must include crisis intervention and stabi-
lization, psychiatric inpatient hospital services, including voluntary 
psychiatric inpatient services, and services from mental health pro-
viders. 
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(b) There must be mental health providers of sufficient number 
and type to provide diagnosis and medically necessary treatment of 
conditions covered by the plan through providers acting within their 
scope of license and scope of competence established by education,
training, and experience to diagnose and treat conditions found in the 
most recent version of the Diagnostic and Statistical Manual of Mental 
Disorders or other recognized diagnostic manual or standard.

(c) An issuer must establish a reasonable standard for the number 
and geographic distribution of mental health providers who can treat 
serious mental illness of an adult and serious emotional disturbances 
of a child, taking into account the various types of mental health 
practitioners acting within the scope of their licensure.

The issuer must measure the adequacy of the mental health network 
against this standard at least twice a year, and submit an action plan
with the commissioner if the standard is not met. 

(d) Emergency mental health services and substance use disorder 
services, including ((crisis intervention and crisis stabilization))
services provided by behavioral health emergency services providers,
as defined in RCW 48.43.005, must be included in an issuer's provider
network. 

(e) An issuer's monitoring of network access and adequacy must be 
based on its classification of mental health and substance use disor-
der services to either primary or specialty care, ensuring that a suf-
ficient number of providers of the required type are in its network to 
provide the services as classified. An issuer may use the classifica-
tions established in WAC 284-43-7020 for this element of its network 
assessment and monitoring.

(f) An issuer must ensure that an enrollee can identify informa-
tion about mental health services and substance use disorder treatment 
including benefits, providers, coverage, and other relevant informa-
tion by calling a customer service representative during normal busi-
ness hours, by using the issuer's transparency tool developed pursuant 
to RCW 48.43.007 and by referring to the network provider directory.

(12) The provider network must include preventive and wellness 
services, including chronic disease management and smoking cessation 
services as defined in RCW 48.43.005 and WAC 284-43-5640(9) and 
284-43-5642(9). If these services are provided through a quit-line or 
help-line, the issuer must ensure that when follow-up services are 
medically necessary, the enrollee will have access to sufficient in-
formation to access those services within the service area. Contracts 
with quit-line or help-line services are subject to the same condi-
tions and terms as other provider contracts under this section.

(13) For the essential health benefits category of ambulatory pa-
tient services, as defined in WAC 284-43-5640(1) and 284-43-5642(1), 
an issuer's network is adequate if:

(a) The issuer establishes a network that affords enrollee access 
to urgent appointments without prior authorization within ((forty-
eight)) 48 hours, or with prior authorization, within ((ninety-six))
96 hours of the referring provider's referral.

(b) For primary care providers the following must be demonstra-
ted: 

(i) The ratio of primary care providers to enrollees within the 
issuer's service area as a whole meets or exceeds the average ratio 
for Washington state for the prior plan year;

(ii) The network includes such numbers and distribution that 
((eighty)) 80 percent of enrollees within the service area are within 
((thirty)) 30 miles of a sufficient number of primary care providers 

[ 3 ] OTS-4114.2 



  

 
 

 

 
 

 

 

 
 

 

 

 

 

  

 

in an urban area and within ((sixty)) 60 miles of a sufficient number 
of primary care providers in a rural area from either their residence 
or work; and

(iii) Enrollees have access to an appointment, for other than 
preventive services, with a primary care provider within ((ten)) 10 
business days of requesting one.

(c) For specialists:
(i) The issuer documents the distribution of specialists in the 

network for the service area in relation to the population distribu-
tion within the service area; and

(ii) The issuer establishes that when an enrollee is referred to 
a specialist, the enrollee has access to an appointment with such a 
specialist within ((fifteen)) 15 business days for nonurgent services.

(d) For preventive care services, and periodic follow-up care in-
cluding, but not limited to, standing referrals to specialists for 
chronic conditions, periodic office visits to monitor and treat preg-
nancy, cardiac or mental health conditions, and laboratory and radio-
logical or imaging monitoring for recurrence of disease, the issuer 
permits scheduling such services in advance, consistent with profes-
sionally recognized standards of practice as determined by the treat-
ing licensed health care provider acting within the scope of his or 
her practice.

(14) The network access requirements in this subchapter apply to 
stand-alone dental plans offered through the exchange or where a 
stand-alone dental plan is offered outside of the exchange for the 
purpose of providing the essential health benefit category of pedia-
tric oral benefits. All such stand-alone dental plans must ensure that 
all covered services to enrollees will be accessible in a timely man-
ner appropriate for the enrollee's conditions.

(a) An issuer of such stand-alone dental plans must demonstrate 
that, for the dental plan's defined service area, all services re-
quired under WAC 284-43-5700(3) and 284-43-5702(4), as appropriate,
are available to all enrollees without unreasonable delay.

(b) Dental networks for pediatric oral services must be suffi-
cient for the enrollee population in the service area based on expec-
ted utilization. 

(15) Issuers must meet all requirements of this subsection for 
all provider networks. An alternate access delivery request under WAC 
284-170-210 may be proposed only if:

(a) There are sufficient numbers and types of providers or fa-
cilities in the service area to meet the standards under this subchap-
ter but the issuer is unable to contract with sufficient providers or 
facilities to meet the network standards in this subchapter; or

(b) An issuer's provider network has been previously approved un-
der this section, and a provider or facility type subsequently becomes 
unavailable within a health plan's service area; or

(c) A county has a population that is ((fifty thousand)) 50,000 
or fewer, and the county is the sole service area for the plan, and 
the issuer chooses to propose an alternative access delivery system
for that county; or

(d) A qualified health plan issuer is unable to meet the stand-
ards for inclusion of essential community providers, as provided under 
WAC 284-170-310(3). 
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AMENDATORY SECTION (Amending WSR 16-14-106, filed 7/6/16, effective 
8/6/16) 

WAC 284-170-210 Alternate access delivery request. (1) Where an 
issuer's network meets one or more of the criteria in WAC 284-170-200 
(15)(a) through (d), the issuer may submit an alternate access deliv-
ery request for the commissioner's review and approval. The alternate 
access delivery request must be made using the Alternate Access Deliv-
ery Request Form C, as provided in WAC 284-170-280 (3)(d). Amended al-
ternate access delivery requests for services subject to the Balance 
Billing Protection Act are governed by WAC 284-170-220 and are dis-
tinct from alternative access delivery system requests under this sec-
tion. 

(a) An alternate access delivery system must provide enrollees 
with access to medically necessary care on a reasonable basis without 
detriment to their health. 

(b) The issuer must ensure that the enrollee obtains all covered 
services in the alternate access delivery system at no greater cost to 
the enrollee than if the service was obtained from network providers
or facilities or must make other arrangements acceptable to the com-
missioner. 

(i) Copayments and deductible requirements must apply to alter-
nate access delivery systems at the same level they are applied to in-
network services. 

(ii) The alternate access delivery system may result in issuer 
payment of billed charges to ensure network access.

(c) An issuer must demonstrate in its alternate access delivery
request a reasonable basis for not meeting a standard as part of its 
filing for approval of an alternate access delivery system, and in-
clude an explanation of why the alternate access delivery system pro-
vides a sufficient number or type of the provider or facility to which 
the standard applies to enrollees.

(d) An issuer must demonstrate a plan and practice to assist en-
rollees to locate providers and facilities in neighboring service 
areas in a manner that assures both availability and accessibility.
Enrollees must be able to obtain health care services from a provider
or facility within the closest reasonable proximity of the enrollee in 
a timely manner appropriate for the enrollee's health needs.

Alternate access delivery systems include, but are not limited 
to, such provider network strategies as use of out-of-state and out of 
county or service area providers, and exceptions to network standards 
based on rural locations in the service area. 

(2) The commissioner will not approve an alternate access deliv-
ery system unless the issuer provides substantial evidence of good
faith efforts on its part to contract with providers or facilities,
and can demonstrate that there is not an available provider or facili-
ty with which the issuer can contract to meet provider network stand-
ards under WAC 284-170-200. 

(a) Such evidence of good faith efforts to contract, where re-
quired, will be submitted as part of the issuer's Alternate Access De-
livery Request Form C submission, as described in WAC 284-170-280 
(3)(d).

(b) Evidence of good faith efforts to contract will include docu-
mentation about the efforts to contract but not the substantive con-
tract terms offered by either the issuer or the provider. Documenta-
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tion of good faith efforts to contract may include, but is not limited 
to: 

(i) Written requests to the provider to enter into contract nego-
tiations for a new or extended contract, with the date each request
was made and confirmation by the issuer that staff or a designated
person that has been authorized to negotiate or sign a contract on be-
half of the provider has been contacted;

(ii) Records of communications and meetings between the issuer 
and provider, including dates, locations and communication format;

(iii) Written contract offers made to the provider, but not sub-
stantiative contract terms offered by either the issuer or the provid-
er, including the date each offer was made and confirmation by the is-
suer that the appropriate staff of the provider was contacted;

(c) Except to the extent provided otherwise in subsection (5) of 
this section, an alternate access delivery request for services not 
subject to RCW 48.49.020 may include a request to be approved for up
to one health plan year, one calendar year, or until the issuer exe-
cutes a provider contract to address the network access issue in the 
alternate access delivery request, whichever occurs earlier. An issuer 
that needs to submit an alternate access delivery request for the same 
service and geographic location as a previously approved request must 
submit a new alternate access delivery request for approval.

(d) For services for which balance billing is prohibited under 
RCW 48.49.020, the issuer must notify out-of-network or nonparticipat-
ing providers or facilities that deliver the services referenced in 
the alternate access delivery request within five days of submitting
the request to the commissioner. Any notification provided under this 
subsection must include contact information for issuer staff who can 
provide detailed information to the affected provider or facility re-
garding the submitted alternate access delivery request.

(3) The effective date of an alternate access delivery system is 
the date that the commissioner notifies the issuer that the alternate 
access delivery system has been approved. The commissioner will notify
the carrier in writing that the alternate access delivery request has 
been approved, and will include the effective date of the approval.

(4) With respect to services for which balance billing is pro-
hibited under RCW 48.49.020, the issuer may not treat payment to an 
out-of-network or nonparticipating provider or facility for a service 
addressed in an approved alternate access delivery request as a par-
ticipating provider or as a means to satisfy network access standards 
in WAC 284-170-200. 

(5) An approved alternate access delivery request for services 
subject to RCW 48.49.020 expires on December 31st of the year that the 
request was approved or the effective date of a contract executed by
the issuer and a provider who can deliver the service in the geograph-
ic location referenced in the alternate access delivery request,
whichever occurs earlier. 

(6)(a) An alternate access delivery request may propose to use 
single case provider reimbursement agreements in limited situations if 
the issuer can demonstrate to the commissioner that the single case 
provider reimbursement agreement includes hold harmless language that 
complies with WAC 284-170-421 to protect the enrollee from being bal-
anced billed. 

(b) The practice of entering into a single case provider reim-
bursement agreement with a provider or facility in relation to a spe-
cific enrollee's condition or treatment requirements is not an alter-
nate access delivery system ((for purposes of establishing)) and can-
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not be used in lieu of an alternate access delivery request to estab-
lish an adequate provider network. A single case provider reimburse-
ment agreement must be used only to address unique situations that 
typically occur out of network and out of service area, where an en-
rollee requires services that extend beyond stabilization or one time 
urgent care. Single case provider reimbursement agreements must not be 
used to fill holes or gaps in a network for the whole population of 
enrollees under a plan, and do not support a determination of network 
access. 

(((4))) (7) This section is effective for all plans, whether new 
or renewed, with effective dates on or after January 1, 2015. 

NEW SECTION 

WAC 284-170-220 Amended alternate access delivery request for 
services subject to the Balance Billing Protection Act. An issuer 
that meets the criteria in RCW 48.49.135 (2)(b) may submit an amended 
alternate access delivery request to the commissioner for review and 
approval. The amended alternate access delivery request must be made 
using the Amended Alternate Access Delivery Request Form E, as provi-
ded in WAC 284-170-280 (3)(f). 

(1) An amended alternate access delivery request may be filed no 
sooner than three months after the effective date of the alternate ac-
cess delivery request approval by the commissioner.

(2) The amended alternate access delivery request must demon-
strate substantial evidence of good faith efforts by the issuer to 
contract between the effective date of the alternate access delivery
request and the submission date of the Amended Alternate Access Deliv-
ery Request Form E.

(3) An amended alternate access delivery request must be for a 
specific service that is subject to RCW 48.49.020 and for a specific
geographic location. Multiple services may not be combined into a sin-
gular request, for example an amended alternate access delivery re-
quest may not be for both radiology services and laboratory services. 
This requirement does not restrict an issuer from filing multiple
amended alternate access delivery requests by service or geographic
location during a plan year due to provider contract termination dates 
or execution of new or renewed provider contracts.

(4) The amended alternate access delivery request terminates on 
December 31st of the year that the request was approved or the effec-
tive date of a contract executed by the issuer and a provider who can 
deliver the service in the geographic location referenced in the amen-
ded alternate access delivery request, whichever occurs earlier.

(5) An issuer may not use the amended alternate access delivery
request process to update a pending or approved Alternate Access De-
livery Request Form C. 
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AMENDATORY SECTION (Amending WSR 22-09-021, filed 4/11/22, effective 
5/12/22) 

WAC 284-170-280 Network reports—Format. (1) An issuer must 
submit its provider network materials to the commissioner for approval
prior to or at the time it files a newly offered health plan.

(a) For individual and small groups, the submission must occur 
when the issuer submits its plan under WAC 284-43-0200. For groups
other than individual and small, the submission must occur when the 
issuer submits a new health plan and as required in this section.

(b) The commissioner may extend the time for filing for good
cause shown. 

(c) For plan year 2015 only, the commissioner will permit a safe 
harbor standard. An issuer who can not meet the submission require-
ments in subsection (3)(f) and (g) of this subsection will be deter-
mined to meet the requirements of those subsections even if the sub-
missions are incomplete, provided that the issuer:

(i) Identifies specifically each map required under subsection 
(3)(f)(i) of this section, or Access Plan component required under 
subsection (3)(g) of this section, which has not been included in 
whole or part;

(ii) Explains the specific reason each map or component has not 
been included; and

(iii) Sets forth the issuer's plan to complete the submission,
including the date(s) by which each incomplete map and component will 
be completed and submitted.

(2) Unless indicated otherwise, the issuer's reports must be sub-
mitted electronically and completed consistent with the posted submis-
sion instructions on the commissioner's website, using the required
formats. 

(3) For plan years beginning January 1, 2015, an issuer must sub-
mit the following specific documents and data to the commissioner to 
document network access: 

(a) Provider Network Form A. An issuer must submit a report of 
all participating providers by network.

(i) The Provider Network Form A must be submitted for each net-
work being reviewed for network access. A network may be used by more 
than one plan.

(ii) An issuer must indicate whether a provider is an essential 
community provider as instructed in the commissioner's Provider Net-
work Form A instructions. 

(iii) An issuer must submit an updated, accurate Provider Network 
Form A on a monthly basis by the 5th of each month for each network 
and when a material change in the network occurs as described in sub-
chapter B.

(iv) Filing of this data satisfies the reporting requirements of 
RCW 48.44.080 and the requirements of RCW 48.46.030 relating to filing
of notices that describe changes in the provider network.

(b) Provider directory certification. An issuer must submit at 
the time of each Provider Network Form A submission a certification 
that the provider directory posted on the issuer's website is specific
to each plan, accurate as of the last date of the prior month. A cer-
tification signed by an officer of the issuer must confirm that the 
provider directory contains only providers and facilities with which 
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the issuer has a signed contract that is in effect on the date of the 
certification. 

(c) 988 Crisis Hotline Appointment Form D report. For health 
plans issued or renewed on or after January 1, 2023, issuers must make 
next day appointments available to enrollees experiencing urgent,
symptomatic behavioral health conditions to receive covered behavioral 
health services. Beginning on January 7, 2023, issuers must submit a 
report that will document their health plans' compliance with next day
appointment access, including a count of enrollee appointments availa-
ble for urgent, symptomatic behavioral health care services.

(i) The report is due on the dates published on the office of the 
insurance commissioner's website and will be set each calendar year.
The office of the insurance commissioner will publish the first re-
porting date by December 1, 2022, and by each December 1st thereafter. 
The reporting time frame will be no more frequent than weekly and no 
less often than twice yearly.

(ii) The report must contain all data items shown in and conform 
to the format of the 988 Crisis Hotline Appointment Form D report pre-
scribed by and available from the commissioner.

(iii) The report must reflect information from any sources avail-
able at the time the reporting is completed including, but not limited 
to: 

(A) All requests the issuer has received from any source includ-
ing, but not limited to, an enrollee, their provider, or a crisis call 
center hub;

(B) The issuer's claims data; and
(C) The behavioral health crisis call center system platform and 

the behavioral health integrated client referral system, once those 
are established and providing real-time information relevant to the 
coordination of behavioral health crisis response and suicide preven-
tion services, as provided in chapter 71.24 RCW, and that information 
is accessible to the issuer. 

(iv) For purposes of this report, urgent symptomatic behavioral 
health condition has the same meaning as described in RCW 48.43.790 or 
as established by the National Suicide Hotline Designation Act of 2020 
and federal communications rules adopted July 16, 2020.

(d) Network Enrollment Form B. The Network Enrollment Form B re-
port provides the commissioner with an issuer's count of total covered 
lives for the prior year, during each month of the year, for each 
health plan by county.

(i) The report must be submitted for each network as a separate
report. The report must contain all data items shown in and conform to 
the format of Network Enrollment Form B prescribed by and available 
from the commissioner. 

(ii) An issuer must submit this report by March 31st of each 
year.

(e) Alternate Access Delivery Request Form C. For plan years that 
begin on or after January 1, 2015, alternate access delivery requests
must be submitted when an issuer's network meets one or more of the 
criteria in WAC 284-170-200 (15)(a) through (d). Alternate access de-
livery requests must be submitted to the commissioner using the Alter-
nate Access Delivery Request Form C.

(i) The Alternate Access Delivery Request Form C submission must 
address the following areas, and may include other additional informa-
tion as requested by the commissioner:

(A) A description of the specific issues the alternate access de-
livery system is intended to address, accompanied by supporting data 
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describing how the alternate access delivery system ensures that en-
rollees have reasonable access to sufficient providers and facilities,
by number and type, for covered services;

(B) A description and schedule of cost-sharing requirements for 
providers that fall under the alternate access delivery system;

(C) The issuer's proposed method of noting on its provider direc-
tory how an enrollee can access provider types under the alternate ac-
cess delivery system;

(D) The issuer's marketing plan to accommodate the time period
that the alternate access delivery system is in effect, and specifi-
cally describe how it impacts current and future enrollment and for 
what period of time;

(ii) Provider Network Form A and Network Enrollment Form B sub-
missions are required in relation to an alternate access delivery sys-
tem on the basis described in subsections (1) and (2) of this section. 

(iii) If a network becomes unable to meet the network access 
standards after approval but prior to the health product's effective 
date, an alternate access delivery request must include a timeline to 
bring the network into full compliance with this subchapter.

(f) Amended Alternate Access Delivery Request Form E. For plan
years that begin on or after January 1, 2022, an amended alternate ac-
cess delivery request may be submitted to the commissioner when an is-
suer has filed and received approval for an Alternate Access Delivery
Request Form C that is for services for which balance billing is pro-
hibited under RCW 48.49.020, at least three months has passed since 
the effective date of that approved request, and the issuer can demon-
strate that it has made new good faith efforts to contract. Each Amen-
ded Alternate Access Delivery Request Form E must be specific to a de-
fined service and geographic location. The report must contain all da-
ta items shown in and conform to the format of Amended Alternate Ac-
cess Delivery Request Form E prescribed by and available from the com-
missioner. 

(g) Geographic Network Reports.
(i) The geographic mapping criteria outlined below are minimum 

requirements and will be considered in conjunction with the standards 
set forth in WAC 284-170-200 and 284-170-310. One map for each of the 
following provider types must be submitted:

(A) Hospital and emergency services. Map must identify provider
locations, and demonstrate that each enrollee in the service area has 
access within 30 minutes in an urban area and 60 minutes in a rural 
area from either their residence or workplace to general hospital fa-
cilities including emergency services.

(B) Primary care providers. Map must demonstrate that 80 percent
of the enrollees in the service area have access within 30 miles in an 
urban area and 60 miles in a rural area from either their residence or 
workplace to a primary care provider with an open practice. The pro-
vider type selected must have a license under Title 18 RCW that in-
cludes primary care services in the scope of license.

(C) Mental health and substance use disorder providers. For gen-
eral mental health providers, such as licensed psychiatrists, psychol-
ogists, social workers, and mental health nurse practitioners, the map
must demonstrate that 80 percent of the enrollees in the service area 
have access to a mental health provider within 30 miles in an urban 
area and 60 miles in a rural area from either their residence or work-
place. For specialty mental health providers and substance use disor-
der providers, the map must demonstrate that 80 percent of the enroll-
ees have access to the following types of service provider or facili-
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ty: Evaluation and treatment, voluntary and involuntary inpatient men-
tal health and substance use disorder treatment, outpatient mental 
health and substance use disorder treatment, and behavioral therapy.
If one of the types of specialty providers is not available as re-
quired above, the issuer must propose an alternate access delivery
system to meet this requirement.

(D) Pediatric services. For general pediatric services, the map
must demonstrate that 80 percent of the covered children in the serv-
ice area have access to a pediatrician or other provider whose license 
under Title 18 RCW includes pediatric services in the scope of li-
cense. This access must be within 30 miles in an urban area and 60 
miles in a rural area of their family or placement residence. For spe-
cialty pediatric services, the map must demonstrate that 80 percent of 
covered children in the service area have access to pediatric special-
ty care within 60 miles in an urban area and 90 miles in a rural area 
of their family or placement residence. The pediatric specialty types
include, but are not limited to, nephrology, pulmonology, rheumatolo-
gy, hematology-oncology, perinatal medicine, neurodevelopmental disa-
bilities, cardiology, endocrinology, and gastroenterology.

(E) Specialty services. An issuer must provide one map for the 
service area for specialties found on the American Board of Medical 
Specialties list of approved medical specialty boards. The map must 
demonstrate that 80 percent of the enrollees in the service area have 
access to an adequate number of providers and facilities in each spe-
cialty. Subspecialties are subsumed on the map.

(F) Therapy services. An issuer must provide one map that demon-
strates that 80 percent of the enrollees have access to the following
types of providers within 30 miles in an urban area and 60 miles in a 
rural area of their residence or workplace: Chiropractor, rehabilita-
tive service providers and habilitative service providers.

(G) Home health, hospice, vision, and dental providers. An issuer 
must provide one map that identifies each provider or facility to 
which an enrollee has access in the service area for home health care,
hospice, vision, and pediatric oral coverage, including allied dental 
professionals, dental therapists, dentists, and orthodontists.

(H) Covered pharmacy dispensing services. An issuer must provide
one map that demonstrates the geographic distribution of the pharmacy
dispensing services within the service area. If a pharmacy benefit 
manager is used by the issuer, the issuer must establish that the spe-
cifically contracted pharmacy locations within the service area are 
available to enrollees through the pharmacy benefit manager.

(I) Essential community providers. An issuer must provide one map
that demonstrates the geographic distribution of essential community
providers, by type of provider or facility, within the service area. 
This requirement applies only to qualified health plans as certified 
in RCW 43.71.065. 

(J) Behavioral health emergency services. Map must identify pro-
vider locations and demonstrate that each enrollee in the service area 
has access within 30 minutes in an urban area and 60 minutes in a ru-
ral area from either their residence or workplace to behavioral health 
emergency services.

(ii) Each report must include the provider data points on each 
map, title the map as to the provider type or facility type it repre-
sents, include the network identification number the map applies to,
and the name of each county included on the report.

(iii) For plan years beginning January 1, 2015, and every year
thereafter, an issuer must submit reports as required in subsection 
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(1) of this section to the commissioner for review and approval, or 
when an alternate access delivery request is submitted.

(((g))) (h) Access Plan. An issuer must establish an access plan
specific to each product that describes the issuer's strategy, poli-
cies, and procedures necessary to establishing, maintaining, and ad-
ministering an adequate network.

(i) At a minimum, the issuer's policies and procedures referenced 
in the access plan must address:

(A) Referral of enrollees out-of-network, including criteria for 
determining when an out-of-network referral is required or appropri-
ate; 

(B) Copayment and coinsurance determination standards for enroll-
ees accessing care out-of-network;

(C) Standards of accessibility expressed in terms of objectives
and minimum levels below which corrective action will be taken, in-
cluding the proximity of specialists and hospitals to primary care 
sources, and a method and process for documentation confirming that 
access will not result in delay detrimental to health of enrollees;

(D) Monitoring policies and procedures for compliance, including
tracking and documenting network capacity and availability;

(E) Standard hours of operation, and after-hours, for prior au-
thorization, consumer and provider assistance, and claims adjudica-
tion;

(F) Triage and screening arrangements for prior authorization re-
quests;

(G) Prior authorization processes that enrollees must follow, in-
cluding the responsibilities and scope of use of nonlicensed staff to 
handle enrollee calls about prior authorization;

(H) Specific procedures and materials used to address the needs 
of enrollees with limited-English proficiency and literacy, with di-
verse cultural and ethnic backgrounds, and with physical and mental 
disabilities;

(I) Assessment of the health status of the population of enroll-
ees or prospective enrollees, including incorporation of the findings
of local public health community assessments, and standardized outcome 
measures, and use of the assessment data and findings to develop net-
work or networks in the service area;

(J) For gender affirming treatment:
(I) Standards of accessibility expressed in terms of objectives

and minimum levels below which corrective action will be taken, in-
cluding the proximity of gender affirming treatment services to pri-
mary care sources, and a method and process for documentation confirm-
ing that access will not result in delay detrimental to health of en-
rollees; and

(II) Monitoring policies and procedures for compliance, including 
tracking and documenting network capacity and availability;

(K) Notification to enrollees regarding personal health informa-
tion privacy rights and restrictions, termination of a provider from 
the network, and maintaining continuity of care for enrollees when 
there is a material change in the provider network, insolvency of the 
issuer, or other cessation of operations;

(L) Issuer's process for corrective action for providers related 
to the provider's licensure, prior authorization, referral and access 
compliance. The process must include remedies to address insufficient 
access to appointments or services; and

(M) The process for ensuring access to next day appointments for 
urgent, symptomatic behavioral health conditions. 
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(ii) An access plan applicable to each product must be submitted 
with every Geographic Network Report when the issuer seeks initial 
certification of the network, submits its annual rate filing to the 
commissioner for review and approval, or when an ((alternative)) al-
ternate access delivery request is required due to a material change
in the network. 

(iii) The current access plan, with all associated data sets,
policies and procedures, must be made available to the commissioner 
upon request, and a summary of the access plan's associated procedures
must be made available to the public upon request.

(4) For purposes of this section, "urban area" means:
(a) A county with a density of 90 persons per square mile; or
(b) An area within a 25 mile radius around an incorporated city

with a population of more than 30,000. 

AMENDATORY SECTION (Amending WSR 21-01-094, filed 12/11/20, effective 
1/11/21) 

WAC 284-170-285 Mental health and substance use disorder web 
page model format and required content. (1) Not later than July 1,
2021, carriers must establish and maintain a web page entitled "Impor-
tant Mental Health and Substance Use Disorder Treatment Information" 
that complies with the requirements in this section. By July 1, 2021,
carriers must prominently post the information in subsections (4), 
(5), (6), (7), and (8) of this section on their website so that a mem-
ber may easily locate it. By March 1, 2023, carriers must conspicuous-
ly post the information in subsection (4) of this section related to 
coverage of behavioral health emergency services on their website so 
that a member can easily locate it.

(2) A member must be able to link to the web page from their por-
tal landing page if the carrier provides members with a portal. If the 
carrier does not provide members with a personal electronic portal,
the carrier must place a link to the web page that is visually promi-
nent and easily located on the health plan's network information page.

(3) A carrier's transparency tool(s) must include the information 
required in this section to the extent that it is required by RCW 
48.43.007(2).

(4) The web page must contain a section that explains what to do 
if an enrollee or their dependent is experiencing a mental health or 
substance use disorder emergency or crisis. This section must specifi-
cally include, but is not limited to, links and information for the 
National Suicide Prevention hotline, a statement that the health plan
will cover, without any prior authorization requirement, emergency be-
havioral health services provided by an emergency behavioral health 
services provider, as defined in RCW 48.43.005, whether the provider
is a participating or nonparticipating provider, and identify addi-
tional resources for emergency or crisis intervention within an enrol-
lee's service area and within Washington state that provide support
and services for mental health or substance use disorder emergencies
or crises. The content for this portion of the web page must emphasize
the ways an enrollee or their personal representative can receive 
emergency or crisis services ((either)) covered by their health plan,
from public health resources, or other private health resources ((or 
through the services offered by the carrier)) in nontechnical and con-
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sumer friendly language. This section must be above the fold and visu-
ally prominent on the mental health and substance use disorder web 
page.

(5) The web page must contain accurate information explaining the 
following information, based on the health plan network's access and 
adequacy standards for mental health and substance use disorder treat-
ment and services: 

(a) How an enrollee can find in-network mental health and sub-
stance use disorder treatment and services in their service area;

(b) What an enrollee may do if covered services are not available 
in their service area or the enrollee cannot obtain access to schedul-
ing an appointment from an in-network provider within ((ten)) 10 busi-
ness days for mental health and substance use disorder services cov-
ered as primary care and ((fifteen)) 15 business days for those cov-
ered as specialty care; and

(c) A description of access to services based on the applicable
time frames, such as the following: "If the enrollee seeks covered 
mental health and substance use disorder treatment services for which 
the enrollee needs a referral or is covered as specialty care, an ap-
pointment must be made available to the enrollee within ((fifteen)) 15 
days of requesting one. If the requested service does not require a 
referral or is not specialty care, the appointment must be made avail-
able within ((ten)) 10 business days of making a request for an ap-
pointment. If an enrollee is unable to schedule an appointment within 
the applicable number of business days, the carrier must assist with 
scheduling an appointment."

(6) By June 30th of each year, the commissioner shall post a re-
port identifying, by carrier, the number of consumer complaints, as-
serting an inability to access mental health or substance use disorder 
services within ((ten)) 10 business days for primary care and ((fif-
teen)) 15 business days for specialty care, that were submitted to the 
commissioner during the prior calendar year. A carrier's "Important
Mental Health and Substance Use Disorder Treatment Information" web 
page must include a link to this report, and must update the link to 
the office of the insurance commissioner's web page on which the re-
port is posted.

(7) If the commissioner has disciplined the carrier for violating
the network standards set forth in this chapter or Title 48.43 RCW,
with regard to mental health or substance use disorder treatment and 
services, the carrier must post a link to each order of enforcement or 
disciplinary action posted on the commissioner's website within 
((thirty)) 30 days of the commissioner posting the order on the office 
of the insurance commissioner's website. An order may be removed from 
the carrier's website three years after the issue date of the order or 
completion of the corrective action plan associated with the order,
whichever is later. 

Carriers may indicate when a corrective action plan associated 
with the order is completed and carriers may include an explanation of 
the actions it has taken to address the enforcement or disciplinary
action. 

(8) The web page must contain a section titled "How to File a 
Complaint with the Office of the Insurance Commissioner" and refer 
users to the OIC complaint form at https://www.insurance.wa.gov/file-
complaint-or-check-your-complaint-status.com or the commissioner's 
toll-free insurance consumer hotline at 1-800-562-6900. 

(9) The commissioner may review the web page for accuracy and 
conformance with the requirements of this section when an enrollee 
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complaint is received about access to mental health or substance use 
disorder services, or at any time as the commissioner deems necessary
to ensure the carrier is in compliance with the requirements of this 
chapter.

(10) Carriers may include its logo and identifying information on 
the web page. 
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