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PAUL L. ANDERSON

My SER 19 A S

September 18, 2014

DEMAND FOR HEARING PURSUANT TO RCW 4.04.010

Commissioner Mike Kreidler

Washington State Office of the Insurance Commissioner
PO Box 40255

Olympia, WA 98504-0255

Re:  Washington USL&H Assigned Risk Plan
WIGA. Assessments
File No. 208.14-2390

Dear Commissioner Kreidler:

I represent the Washington USL&H Assigned Risk Plan (“WARP”) and am
submitting this demand for a hearing concerning the agsessment made against SeaBright
Insurance Company by the Washington Insurance Guaranty Association (“WIGA”) related to
the Eagle Pacific/Lumbermens liquidation. WARP sees no need for an evidentiary hearing
inasmuch as there are no facts in dispute. WARP believes the hearing could be conducted in
the form of a declaratory proceeding. All of the relevant information is included with this
letter. :

On June 2, 2014, T sent a letter on WARP’s behalf to the Washington Insurance
Guaranty Association, a copy of which is enclosed. Ireceived a response tc WARP’s
request in a letter from the firm of Soha & Lange dated June 24, 2014, a copy of which is
enclosed. Soha & Lange represents the Washington Insurance Guaranty Association.
Inasmuch as the response from WIGA failed to grant WARRP its requested relief, WARP i$
submitting this demand for a hearing. '

I As shown by the attachment to the June 2 letter, SeaBright assigned to WARP SeaBright’s right to contest
WARP’s portion of the assessment,
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Enclosed please find copies of the following:

» Letter addressed to Washington Guaranty Association dated June 2, 2014, with
attachments; and

» Letter of Soha & Lange dated June 24, 2014

As stated in my June 2 letter to the Washington Insurance Guaranty Association and
as you are likely aware, WARP is not an authorized insurer so in order to conduct its
business, it contracts with authorized Washington insurers who are able to issue USL&H
policies and handle the claims covered by the policies. The insurer serves as WARP’s
servicing carrier as prescribed by the applicable Washington regulations. Pursuant to the
contracts enterad into between WARP and its servicing carriers, WARP fuily reimburses a
servicing carrier for claims paid by the insurer. WARP, in essence, serves as the guaranty
fond for claims paid by the servicing carrier for policies written for the benefit of WARP.

In 2001, WARP contracted with Eagle Pacific Insurance Company to serve as its
servicing carrier. When Eagle Pacific stopped writing policies in 2003, WARP replaced
Eagle Pacific with SeaBright Insurance Company as its servicing carrier. SeaBright
concurrently entered into an arrangement with Eagle Pacific to act as the servicing carrier for
WARP claims filed against the Eagle Pacific/ WARP pohmeq WARP fully re:mbursed the
entity that paid the claims.

Becanse of the Eagle Pacific/Lumbermens receivership, SeaBright Insurance
Company received an assessment pursuant to the Washington Guaranty Association Act.
The assessment submitted to SeaBright includes an assessment based upon the premiums
generated by SeaBright as the servicing carrier for WARP during 2012, Pursuant to the
terms of the gervicing carrier agreement between WARP and SeaBright, WARP is
responsible to SeaBright for WARP’s portion of the assessment. This de facto assessment
against WARP ig in excess of $150,000 for 2012. Under protest and without prejudice of
WARP’s right to seek reimbursement of the 2012 and future assessments, WARP tendered to
WIGA its portion of the SeaBright assessment in the amount of $153,518.55, Inasmuch as
WARRP is fully reimbursing the Lumbermens estate for claims paid by the receiver for
WARDP business, WARP, in its June 2 letter, asked WIGA to exclude WARP’s portion of the
premiums from the SeaBright assessment base for the 2012 assessed premiums as well as for
future assessments. WARDP alsc asked WIGA for reimbursement of the described 2012
agsessment.

WARP has agreed to pay any claims that may arise against the Eagle Pacific
insurance policies issued on behalf of WARP. As of December 31 0of 2013, WIGA. estimated
WARP's liability to be almost $2,000,000. However, WARP is now also being asked to pay
an assessment to the Guaranty Fund. Inasmuch as WARP has agreed to assume the full
liability of the Eagle Pacific/ WARP claims, WARP should not be asked to also pay any
portion of any SeaBright assessments.
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The statutes that prescribe the operation of WIGA do not apply to WARP, yet the
Lumbermens receivership plus WIGA are imposing an unfair burden on WARP:

o WARP is not a “member insurer” as defined by the Act, yet is effectively
* being assessed as though it is a member insurer.
s  WARP is not entitled to a premiuvm tax credit available to member insurers.
e WARP has agreed to assume the full liability of claims submitted against the
ingolvent insurer that provided the servicing carrier.services for WARP.

~ At the time of the filing of the Lumbermens receivership, WARP requested approval

from WIGA to have SeaBright continue to adjust and pay WARP’s claims and WARP would

have continued to fully reimburse SeaBright. Regardless, WIGA and Lumbermens required
WIGA to handle the claims. WARP has paid the reimbursements requested by the
Lumbermens receiver. [f WIGA and Lumbermens would have allowed SeaBright to
continue to handle the WARP/Eagle Pacific claims, the maritime businesses and claimants
would have been properly served at no expense to WIGA or Lumbermens, yvet the
Lumbermens receiver and WIGA ingisted that they take over the handling of the claims.
WARP conceded to the demands and agreed to reimburse the full amount of any ¢laim
payment made by WIGA to any WARP/Bagle Pacific claimant.

Section 145 of the Washington Insurance Guaranty Association Act allows a member
insurer to recoup the amounts it pays in assessments by receiving a credit against future
premium tax obligations. This statute benefits member insurers, but will not benefit WARP.
SeaBright no longer issuss USL&H policies in Washington and no longer serves as WARP’s
servicing carrier. SeaBright will no longer collect premiums so there is no credit that could
be taken to offset the assessment payments made by WARP.

The Washington Insurance Guaranty Association Act does not apply to WARP. In
the event WARP is deemed insolvent, WARP has its own guaranty mechanism set in place
by Washington statute. As provided by subscction (1) of RCW 48.22.070, the WARP
enabling statute, in the event of any underwriting losses, fifty percent of the Josses will be
paid by the authorized USL&H insurers and the other fifty percent will be paid by the
Department of Labor and Industries. WIGA provides the guaranty payments on behalf of
insolvent member insurers. WARP is not a “member insurer” and cannot becorme an
“insclvent insurer” as defined by the Act because WARP does not hold a certificate of
authority to issue insurance policies. For these reasons, WIGA will never need to pay funds
on behalf of WARP if it becomes insolvent. WARP therefore should not be required to pay
assessments 1o WIGA as a result of the Lumbermens insolvency or the insolvency of any
other USL&H insurer.
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In summary, WARP asked WIGA for reimbursement of the amcunt paid by WARP
under protest, The June 24 letter of Soha & Lange denied WARP’s request. The Scha &
Lange letter also denied WARP s request that it not be subject to future assessments.
Because the WIGA statute does not apply to WARP coupled with WARP’s agreement to
assume all of the liability of the claims related to the Eagle Pacific policies, the WARP
premiums should not be included in the 2012 SeaBright assessment or any WIGA

assessment. WARP asks you to rule accordingly. Thank you for your consideration of our
request. .

Very truly yours,

Law QFFICE OF PAUL L. ANDERSON P.L.L.C.

e A T
aul LT Anderson

Ce: by email attachment only:

Enclosures

Annal.isa Gellermann, Deputy Insurance Commissioner
Stewart Sawyer, Chair of WARP Committee

Gary Purdom, Executive Director of WARP

Soha & Lange and Mary R. DeYoung




SENT BY EMAIL ATTACHMENT ONLY

June 2, 2014

Washington Insurance Guaranty Association
1720 South Bellaire Street, Suite 408
Denver, CO 80222

Attn: David C. Edwards, Executive Director

Re:  Washington USL&H Assigned Risk Plan
WAGA Assessments
File No. 208.14-2390

Dear Mr. Edwards:

1 represent the Washington USL&H Assigned Risk Plan (“WARP”) and am writing
about the assessment made against SeaBright Insurance Company by the Washington
Guaranty Association ("WAGA?”) related to the Eagle Pacific/Lumbermens liquidation.

Fnclosed please find copies of the follows:

e WAGA Assessment Letter; and
e Assignment Agreement!

WARRP is not an authorized insurer so in order to conduct its business, it contracts
with authorized Washington insurers who are able to issue USL&H policies and handle the
claims covered by the policies. The insurer serves as WARP’s servicing carrier as prescribed
by the applicable Washington regulations. Pursuant to the contracts entered into between
WARP and its servicing carriers, WARP fully reimburses a servicing carrier for claims paid
by the insurer. WARP, in essence, serves as the guaranty fund for claims paid by the
servicing carrier for policies written for the benefit of WARP.

In 2001, WARP contracted with Eagle Pacific Insurance Company to serve as its
servicing carrier. When Eagle Pacific stopped writing policies in 2003, WARP replaced
Eagle Pacific with SeaBright Insurance Company as its servicing carrier. SeaBright
concurrently entered into an arrangement with Eagle Pacific to act as the servicing carrier for

! The enclosed Assignment Agreement between WARP and Enstar allows WARP to present this petition in its
name.
P.O. Box 48102 SEATTLE, WA 98166
PHONE 206.467.0237 FAX 877-276-4967
P.ANDERSON@BOAT-LAW.,.COM
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WARP claims filed against the Eagle Pacific/ WARP policieé. WARP fully reimbursed the
entity that paid the claims.

Because of the Eagle Pacific/Lumbermens receivership, SeaBright Insurance
Company received an assessment pursuant to the Washington Guaranty Association Act.
The assessment submitted to SeaBright includes an assessment based upon the premiums
generated by SeaBright as the servicing carrier for WARP during 2012. Pursuant to the
terms of the servicing carrier agreement between WARP and SeaBright, WARP is
responsible to SeaBright for WARP’s portion of the assessment. This de facio assessment
against WARP is in excess of $150,000 for 2012, Under protest and without prejudice of
WARP’s right to seek reimbursement of the 2012 and future assessments, WARP will tender
to WAGA its portion of the SeaBright assessment in the amount of $153,518.55. Inasmuch
as WARP is fully reimbursing the Lumbermens estate for claims paid by the receiver for
WARP business, WARP asks WAGA to exclude WARP’s portion of the premiums from the
SeaBright assessment base for the 2012 assessed premiums as well as for future assessments.
WARP petitions WAGA for reimbursement of the described 2012 assessment. Pursuant to
the terms of the enclosed Assignment Agreement, the reimbursement payment should be
made to WARP and not fo SeaBright.

WARP has agreed to pay any claims that may arise against the Fagle Pacific
insurance policies issued on behalf of WARP. As of December 31 of 2013, WAGA
estimated WARP’s liability to be almost $2,000,000. However, WARP is now also being
asked to pay an assessment to the Guaranty Fund. Inasmuch as WARP has agreed to assume
the full liability of the Eagle Pacific/WARP claims, WARP should not be asked to also pay
any portion of any SeaBright assessments.

The statutes that prescribe the operation of WAGA do not apply to WARP, yet the
.Lumbermens receivership plus WAGA are imposing an unfair burden on WARP:

»  WARP is not a “member insurer” as defined by the Act, yet is effectively
being assessed as though it is a member insurer.

¢«  WARP is not entitled to a premium tax credit available to member insurers.

s  WARP has agreed to assume the full liability of claims submitted against the
insolvent insurer that provided the servicing carrier services for WARP,

At the time of the filing of the Lumbermens receivership, WARP requested approval
from WAGA to have SeaBright continue to adjust and pay WARP’s claims and WARP
would have continued to fully reimburse SeaBright. WAGA and Lumbermens required
WAGA to handle the claims. WARP has paid the reimbursements requested by the
Lumbermens receiver. If WAGA and Lumbermens would have allowed SeaBright to
continue to handle the WARP/Eagle Pacific claims, the maritime businesses and claimants
would have been properly served at no expense to WAGA or Lumbermens, yet the
Lumbermens receiver and WAGA insisted that they take over the handling of the claims.
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WARP conceded to the demands and agreed to reimburse the full amount of any claim
payment made by WAGA to any WARP/Eagle Pacific claimant.

Section 145 of the Act allows a member insurer to recoup the amounts it pays in
assessments by receiving a credit against future premium tax obligations. This statute
benefits member insurers, but will not benefit WARP, SeaBright, because it no longer issues
USL&H policies in Washington, no longer serves as WARP’s servicing carrier. SeaBright
will no longer collect premiums so there is no credit that could be taken to offset the
assessment payments made by WARP.

The Washington Insurance Guaranty Association Act does not apply to WARP. In
the event WARP is deemed insolvent, WARP has its own guaranty mechanism set in place
by Washington statute. As provided by subsection (1) of RCW 48.22.070, the WARP
enabling statute, in the event of any underwriting losses, fifty percent of the losses will be
paid by the authorized USL&H insurers and the other fifty percent will be paid by the
Department of Labor and Industries, WAGA provides the guaranty payments on behalf of
insolvent member insurers, WARP is not a “member insurer” and cannot become an
“insolvent insurer” as defined by the WAGA Act because WARP does not hold a certificate
of authority to issue insurance policies. For these reasons, WAGA will never need to pay
funds on behalf of WARP if it becomes insolvent. WARP therefore should not be required
to pay assessments to WAGA as a result of the Lumbermens insolvency or the insolvency of
any other USL&H insurer. '

In summary, WARP asks WAGA for reimbursement of the amount paid by WARP
under protest. Because the WAGA statute does not apply to WARP coupled with WARP’s
agreement to assume all of the liability of the claims related to the Eagle Pacific policies, the
WARP premiums should not be included in the 2012 SeaBright assessment or any WAGA
assessment. Thank you for your consideration of our request.

Very truly yours,

LAW OFFICE OF PAUL L. ANDERSON P.L.L.C.

dgital sigmacare

Paul L. Anderson

Enclosures
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Ce: by email attachment only:
Stewatt Sawyer, Chair of WARP Committee
Gary Purdom, Executive Director of WARP




Washington Insurarcs Guaranty Asseciation
‘o/0 Western Gharanty Fund Servicss
1720 South Beliaire Street, Sulte 408

_ B Denver, CO 80222 o
Phones (303) 759-5066 Fax: (303) 759-5236
Tanuary 22, 2014
NAICH 15563
- SeaBright
Aitn: Karfa Youngers
PO Box 91100

Seatils, WA 98111

To Whom Tt May Concern:

Iiva pagt session of the Washington legislaturs, the Washington Iisurdnce Gueranty Associgtion
(WAGA) Act (RCW 48.32.010 f seq) wag ssnended {0 provide coverage by WAGA for olaims of instlvent
inéuress whe wirote Longshore and Harbor Wotless (L&HW) Compensation Act Instwance, for any
ingolvéncy oecuriing affer the passage of the amendment. The recent liquidation of the Lumbermeits Group
has nécessitated that WAGA procéss cufstunding L&EHW claims.

T provide funding for this coverage, WAGA was miandated io assess those dnsufers wiiting such
coverage in the state i arf amount up to 3% of the net dirdet wrilten premium in the preceding year.
Assessments in subsequent yoats are also mandated, with:a provision that the net fund balance will niot
exceed 4% of the prévious year's net direct written premivin at any time.

Enclosed is'an assessmbnt invaics, Thisinvolce js now past dne. IT we do not receive payment
by January 31, 2014, we will haive an obligation to contact the Office of fhe Insutance Commissioner,
" Thaik You. .

Sircerely, .

A ity
Larraing Segedie, Controller
Washidgfon Tnsuratcs Guatatity Association

DE/p

Enclosure




WASHINGTON INSURANCE GUARANTY ASSOCIATION
1720 SOUTH BELLAIRE STREET, SUITE 408
DENVER, CO 80222

ASSESSMENT STATEMENT

12-05-2013
NAIC # 15563
SeaBright
Aftn: Karla Youngers , Past Due-Final Notice
P.0. Box 91100

Seatfls, WA 98111

YOUR ASSESSMENT
ASSESSABLE PERCENTAGE
TYPEOF  PREMIUM N PREMIUM | YOUR ASSESSMENT
ASSESSMENT YEAR CLASS WRITTEN
LONG SHOREMAN '
AND HARBOR 2012 LSHEW $12,635,089 3.00060 $379,053

_ _

[uu-q.:.'j-nliunilllxiuhmlngli!lahﬂnﬂuu.ulﬂynl‘x‘uuun'll(—u‘!lg_-'l'l\liluumihblrllIliu‘l.lli“ullilﬂsn[nnuI-u-u.u"lilltl
TOTAL AMOUNT DUE: $379,053

Payment is due January 13, 2014: To assure proper credis for this assessment, pléase ncludsa copy of this shtemant with payment fo the
follewing payee and address:

Washinpton Insurance Cruaranty Asgociation,
o/o Western Guaranty Furd Services
1720 South Bellaire Strest, Suite 408

Denver, CO 80222

David Edwaids, Prosident

Western Guaranty Fund Services

For Willtarg Chonprier, Acting Chaimian
Washington Tosuranee Gugianty Association




SeaBrightimsurarcg Company
Datatype Actual
QOverboard {All)
Company KEIC
Pgriod YTD
Principallurisdiction  [{All)
PlanType (All)
Stale WA
Renewal (Al
PolicyName {All)
InForce {AlD
GPW ReportDate
Jurisdiction UWDiwvision 12{31/2012
La Assigned Risk 5,117,285
‘ Constraction -373
Energy 189
B Maritime 6,211,824
Qther 248 3
Small Maritime Platform 1,306,412
Grand Total 12,635,085 )
N Wasp {Assigned Risk) 5,117,285.00
Rate .03
Amt due from WARP 153,518.55
All gther LH Premns 7,517,804.00
B Rate N 3%
At Due from SBIC 225,534.12 | o
Grand Total 12,635,080.00 | -
B Rate 3%
Grand total due 379,052.67
Premium Tax Credii; SBIC WARP
2013  45,106.82 30,703.71 o
7014 45,06.82 30,703.71
2015 45,106.82 30,703.71
2016 4510682 |  30,703.71
2017 45,106.82 30,703.71
225,534.12 153,518.55

Page 1 Of 1
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ASSIGNMENT AGREEMENT

COME NOW the Washington USL&H Assigned Risk Plan ("WARP") and SeaBright
Insurance Company (“SeaBright”) enter into this Assignment Agreement.

WHEREAS, WARP) was established by the Washington Legislature to provide
access to USL&H (longshore and harbor workers’) insurance to Washington maritime
businesses who are unable to obtain such coverage from the private insurers. WARP is not
an insurance company so it contracts with a USL&H insurer as its servicing carrier; and

WHEREAS, SeaBright is an insurance carrier which was issued a certificate of
authority by the Washington State Office of the Insurance Commissioner to issue policies
covering USL&H exposures in the state of Washington; and

WHEREAS, WARP and SeaBright entered into a Servicing Carrier Agreement
("SCA") effective Janvary 1, 2010 which provides for the collection by SeaBright of
premiums from holders of insurance policies issued on behalf of WARP; and

WHEREAS, the Washington Insurance Guaranty Association Act (WAGA) provides
for, inter alia, payment of claims tendered against a USL&H insurer if the insurer has been
placed into receivership, is under an order of liquidation or is insolvent; and

WHEREAS, provisions of WAGA allow the Association to make assessments against
Washington USIL&H insurers to fund the administration and payment of claims that would
have been paid by a USL&H insurer who became insolvent; and

WHEREAS, Eagle Pacific Insurance Company contracted with WARP in 2001 to
serve as WARP’s servicing carrier. Eagle Pacific serviced the WARP business through 2003
when Eagle Pacific stopped writing policies and when SeaBright assumed the role as
WARP’s servicing cartier. Lumbermens Mutual Casualty Company acquired the Habilities
of Eagle Pacific Insurance Company. Lumbermens became insolvent and was ordered into
liquidation by the Illinois Department of Insurance on May 8, 2013. Upon the demand of the
Lumbermens receiver, WARP conceded to fully reimburse the Lumbermens receiver the
amounts paid to any claimant pursuant to the policies issued by Eagle Pacific on behalf of
WARP. The amount of the payments for these claims is estimated to be almost $2,000,000;
and '

WHEREAS, WAGA issued an assessment against SeaBright based upon the amount
of premiums collected by SeaBright during 2012. A portion of the premiums resulted from
the policies written by SeaBright pursuant to the WARP SCA such that the WARP portion of
the SeaBright assessment for 2012 premiums is in the amount of $153,518.55. Itis
contemplated that SeaBright will be assessed in a similar manner for the premiums written
on WARP’s behalf during 2013 and 2014; and

WHEREAS, WARP contends that it should not be required to pay its portion of the
premium assessments for several reasons, including, but not limited to the concession by
WARP to fully reimburse the Lumbermens receiver for the full amount of the claims paid on
the Eagle Pacific/ WARP policies; and

WHEREAS, WARP intends to petition WAGA to request that the amount of the
SeaBright assessments be reduced by the portion of the premiums attributable to WARP, -




WARP may need to appeal the WAGA decision to the appropriate bodies, including the
Washington State Office of the Insurance Commissioner; and

WHEREAS, in order to conduct the petition and appeal processes, WARP needs the
assignment of SeaBright’s right to contest the WAGA assessments. SeaBright will not agree
to such an assignment unless, among other conditions, WARP agrees to pay, under protest
and without prejudice of its rights to seek reimbursement, WARP’s portion of the SeaBright
assessments,

NOW, THEREFORE, the parties hereto agree as follows:

1. In exchange for sufficient and valid consideration, the sufficiency of which is
acknowledged, SeaBright irrevocably and unequivocally transfers, assigns and sets over to
WARP free and clear of any claims of compensation, claims of reimbursement, liens or
encumbrances other than described herein, all of SeaBright's right, title and interest, legal
and equitable, that it has against the Washington Insurance Guaranty Association and the
Washington State Office of the Insurance Commissioner concerning the premium assessment
made pursuant to the Washington Insurance Guaranty Association Act, but said assignment
is limited to the amount of SeaBright assessments attributable to the premiums for policies
issued by SeaBright on behalf of WARP. SeaBright divests itself of all control and right of
petition, appeals of the claims and causes of action related to WARP’s portion of the
assessments and WARP is granted the right to control the petition, appeals and causes of
action, to pursue the petition, appeals and causes of action in its own name and at its own
expense and shall receive all of the benefits and incur all liabilities of any petition or appeal.
The parties agree that the name of SeaBright or any affiliate of SeaBright shall not be
identified as a plaintiff in any petition or appeal.

_ 2. WARP agrees to pay to WAGA the amount of $153,518.55 representing
WARP’s portion of the SeaBright assessment of 2012 premiums. At which time ScaBright
receives notice of an assessment based upon the 2013 or 2014 premiums, WARP shall tender
payment for WARP’s portion of these assessments unless relief is granted to WARP as a
result of its petition or appeals.

3. WARP’s agreement to pay the amounts stated in Paragraph 2 and as provided
in this Assignment Agreement is made under protest of the attempt by WAGA to assert the
assessment and is made without prejudice of WARP’s ability to seek reimbursement of the
WARP portion of the SeaBright assessments as well as any amounts paid by WARP pursuant
to this Assignment Agreement. SeaBright agrees that, in the event ScaBright receives any
reimbursement from WAGA as a result of WARP’s petitions or appeals as contemplated by
this Assignment Agreement, said amount shall be paid to WARP. Enstar agrees that this
Assignment Agreement shall constitute a payment order whereby the payor of any
reimbursement of the WARP portion of the SeaBright assessments is authorized to issue the
payments to WARP.,

4, WARP shall incur the attorney fees, costs and other expense of pursuing the
petition and appeals and pursing any other action relating to the WAGA assessment of the

Assignment
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WARP portion of the SeaBright premiums. SeaBright agrees to provide accounting records
and other documents, testimony, declarations and information at the reasonable request of
WARP.

5. This assignment is limited to the right to contest the WAGA assessment of the
WARP portion of the SeaBright premiums. All other provisions set forth in the SCA shall
remain as provided in the SCA and all liabilities and responsibilities of SeaBright relating to
the issuance of the insurance policies are retained by ScaBright.

6. SeaBright represents and watrants that it has the authority and legal right to
assign to WARP the rights of SeaBright stated herein,

7. In the event that SeaBright or any affiliate of SeaBright and the directors,
agents, employees and controlling persons, as the case may be, of SeaBright, all hereinafter
referred to as an “Indemnified Party,” becomes involved in any capacity in any action,
proceeding or investigation brought by or against any such Indemnified Party in connection
with or as a result of the WARP petition or appeals of the WAGA assessment of the WARP
portion of the SeaBright premiums or any other matter related to this Assignment
Agreement, WARP periodically will reimburse each Indemnified Party for such party’s legal
and other fees and expenses (including the cost of any investigation and preparation)
incurred in connection therewith. WARP also will indemmnify and hold each Indemnified
Party harmless against any and all losses, claims, damages or liabilities to any such person in
connection with or as a result of WARP’s petition or appeals of the WAGA assessment of
the WARP portion of the SeaBright premium or any other matter related to this Assignment
Agreement, If any action or proceeding brought by a third party is brought against any
Indemnified Party, WARP shall be entitled to assume the defense of any such action or
proceeding with counsel reasonably satisfactory to the Indemnified Party. Upon assumption
by WARP of the defense of any such action or proceeding, the Indemnified Party shall have
the right to participate in such action or proceeding and to retain its own counsel but WARP
shall not be liable for any legal expenses of other counsel subsequently incurred by such
Indemnified Party in connection with the defense thereof unless: (i) WARP has agreed to pay
such fees and expenses, (ii) WARP has failed to employ counsel reasonably satisfactory to
the Indemnified Party in a timely manner or (iii) the Indemnified Party has been advised by
counsel that there are actual or potential conflicting interests between WARP and the
Indemnified Party, including situations in which there are one or more legal defenses
available to the Indemnified Party that are different from or additional to those available to
WARP. WARP shall not consent to the terms of any compromise or settlement of any action
or proceeding for which WARP has assumed the defense without the prior written consent of
the Indemnified Party, unless such compromise or settlement: (i) includes an unconditional
release of the Indemnified Party from all liability arising out of such action and (ii) does not
include a statement as to or an admission of fault, culpability or a failure to act by or on
behalf of any Indemnified Party. WARP shall not be required to indemnify any Indemnified
Party for any amount paid or payable by any Indemnified Party in the settlement of any
action, proceeding or investigation without the written consent of WARP, which consent

Assigniment
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shall not be unreasonably withheld. The reimbursement and indemnity obligations of WARP
under this paragraph shall be in addition to any liability which WARP may otherwise have,
and shall be binding upon and inure to the benefit of any successors and assigns of WARP
and any such Indemnified Party. WARP also agrees that no Indemnified Party shall have
any liability to WARP or any person asserting claims on behalf of WARP in connection with
or as a result of WARP’s petition or appeals of the WAGA assessment of the WARP portion
of the SeaBright premium, or any other matter related to this Assignment Agreement.

8. Each party acknowledges that this Assignment Agreement sets forth the entire
agreement and understanding of the parties with respect to this Assignment Agreement and
that no oral or other agreements, understandings, representations, or warranties, other than
those set forth in this Assignment Agreement, exist with respect to the subject matter hereof.

g, This Assignment Agreement may be exccuted by the parties in counterparts,
each of which shall be deemed to be an original and all of which shall constitute together but
one and the same agreement. Transmission of a signed and dated copy of this Assignment
Agreement by electronic means shall be fully binding on the transmitting party and shall
have the same force and effect as the delivery of a signed original.

10.  This Assignment Agreement shall be governed by and construed in accordance
with the laws of the State of Washington. The parties agree that any legal action or
proceedings with respect to the Assignment Agreement shall be brought in the state or
federal courts in Washington State.

11, This Assignment Agreement shall inure to the benefit of and is binding upon
the parties, and the party's successors, and assigns.

12.  Each party acknowledges that this Assignment Agreement sets forth the entire
agreement and understanding of the parties with respect to this Assignment Agreement and
that no oral or other agreements, understandings, representations, or warranties, other than
those set forth in this Assignment Agreement, exist with respect to the subject matter hereof.

DATED this 2nd day of June, 2014.

SEABRIGHT INSURANCE COMPANY. WASHINGTON USL&H
: ASSIGNED RISK PLAN
By: By:
/S/ /S/
ES: ﬁS:
Assignment
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SOHA
& ' ‘ ) Mary R, DeYoung
. = : Writer's Direct Line (206} 332-7414

LANG "‘ S deyoung@sohalang.com
COPY RECEIVED

June 24, 2014
Paul Anderson ‘ JUN 30 20U
Law Offi fPaul Ande , PLI.C _ : .
PO Box 48100 . LAW OFFICE OF
Seattle, WA 98166 \ , PAUL L. ANDERSON

Re:  Washington USL&H Assigned Risk Plan
WAGA Assessments
File No. 208.14-2390

Dear Mz, Anderson:n

I represent the Washington Insurance Guaranty Association (“WIGAY). This letter responds on
behalf of WIGA’s board to your June 2, 2014 letter appealing $153,518.55 of WIGA’s $379,053
assessment to SeaBright Insurance Company (“SeaBnght”) for the 2012 premium year. WIGA’s
board understands that the appeal was made by the Washington USL&H Ass1gned Risk Plan
(“WARP”) under assignment from SeaBright.

The WIGA board held a special meeting to consider the request made in your June 2 letter. The
board members were provided with a copy of your letter, and prior correspondence between your
office, WIGA and the Office of the Insurance Commissioner regarding the issue. There was a
unanimous consensus among the board members to decline WARP’s request for reimbursement.

Under the WIGA statute, SeaBright is a member insurer to which assessments are properly
made. RCW 48.32.060( )(c)ii). The assessment is based on the net direct written premium for
the calendar year preceding the assessment — in this case, for the year 2012. WIGA based the
assessment to SeaBright on its net direct written premitumn, on longshore and harbor workers
compensation act insurance writtert in 2012, as reported by SeaBright to the National Association
of Insurance Commissioners (NAIC) database. The assessment was made in full compliance
with the WIGA statute.

The WIGA board was unable to identify any provision in the WIGA statute that supports
WARP’s request for reimbursement, or that would support excluding the SeaBright premiums
associated with WARP policies from the assessment calculation. The statutory definition of “net
direct written premivm,” on which assessments are caleulated, includes no exception for
reinsurance or “servicing carrier” type arrangements such as that existing between WARP and
SeaBright. Additionally, nothing in the statute suggests that the non-availability of a premiur
tax credit as described in RCW 48.32.145 limits a member insurer’s obligation on an assessment.
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WARP’s obligation to reimburse SeaBright for the portion of WIGA’s assessment to SeaBright
based on policies SeaBright wrote for WARP arises under the independent contractual
relationship between WARP and SeaBright. WIGA. is not a party to that contract. The Board
found nothing in the WIGA statute that would make WIGA subject to that contract’s terms.

Your letter mentions that, because WARP has agreed to reimburse claims arising against the
Bagle Pacific policies issued on behalf of WARP, WARP should not zlso be asked to pay
SeaBright assessments. Again, WIGA was not a party to the contract between WARP and Eagle
Pacific Insurance Company. Additionally, WARP’s reimbursement payments on the Eagle
Pacific claims are made not to WIGA, but to the Lumbermens liquidator, which is Eagle
Pacific’s statutory and legal successor in interest. WARP would have been contractually
obligated to reimburse the claims to the same extent had Eagle Pacific remained solvent. Eagle
Pacific’s intervening insolvency means only that WARP’s reimbursement payments are going to
Eagle Pacific’s liquidator, rather than to Fagle Pacific itself.

In surnmary, SeaBright’s obligation to pay assessments made by WIGA is based on the WIGA
statute, not on the contract between SeaBright and WARP. As a statutory entity, WIGA. is
constrained to act within the authority of the WIGA statute. Since the WIGA bhoard determined
that the assessment o SeaBright for premium based on policies SeaBright wrote for WARP is
fully consistent with the WIGA statute, the Board must decline WARP’s reimbursement request.

Please let us know if you have any questions.

Sincerely,

%D’HA & LANG, P.S.

Ce:  David C. Edwards, Executive Director, Washington Insurance Guaranty Association
Lorraine Segedie, Controller, Washington Insurance Guaranty Association
William Clumpner, board chairman, Washington Insurance Guaranty Association
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