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ÅHearing is set
Date: Friday, September 17,

20r0
Time: 9:00 a.rn
Judge/Calendar: Judge McPhee
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IN THE SUPERIOR COURT OF TIIE STATE OF WASHINGTON

INAND FORTIM COUNTY OF THURSTON

Petitioners,

COME NOW the Petitioners, North America¡ Dealer Co-Op C'NADC),

and Henry C. Bailey, Jr.Administrative Dealer Services, Inc. ("NADS"),

("Bailey"), by and through their attomeys, Davies Pearson, P.C. and Fred Greenberg,

P.C., and move the Court for the following relief:

In Re:

NORTH AMERICAN DEALER CO-OP;
NATIONAI ADMINIS TRATIVE
DEALER SERVICES, INC.; AND HENRY
C, ('HANK) BAILEY, JR.,

PETITIONERS' MOTION F'OR
LIMITED RECONSIDERATION
OF THE COURT'S OPINION
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btrìk sll 6xxx\l 64s\1 64
finãl.doc

No.: 09-2-01710-4

PETITIONERS' MOTION
FOR LIMITED
RECONSIDERATION OF TIIE
COURT'S OPINION

DAVIES PEARSON, P.c
ATTORNEYS AT I-A.W

920 FAWCETT -, P.O. BOX 1657
TACOMA, WASHINGTON 9840I

TELEPHONE (253) 620-t500
TOLL-FREE (800) 4391r l2

F AX (253) 5't2-3052
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I. RELIEF'REQUESTED

This motion for reconsideration in limited in scope. Petitioners respectfully

request that this Court grant Petitioners' motion for reconsideration of the Court's

Opinion conceming two narrow issues:

1. This Court should revise the Chief Hearing Officer's Final Findings of

Fact, Conclusions oflaw, Order on Hearing dated July 10,2009 ("CHO's Order") to the

extent tlrat the CHO's Order requires Petitioners to: mail the CHO's Order to each

Washington consumer who 'þurchased" the NADC money-back guarantee; and (b) mail

the CHO's Order to each Washington NADC dealer member.

2. Revise the Court's Opinion on page 5, lines 5-6, conceming a reference to

income tax reporting for NADC and NADS.

Petitioners are not seeking reconsideration of any other portion of the Court's

Opinion.

II. STATEMENTOFFACTS

This Court is very familiar with the facts of this case. On September 2, 2010, the

Court issued an opinion affirming Petitioners' Petition for Review of the CHO's Orde¡.

While Petitioners disagree with the Court's Opinion, they recognize the Court issued its

opinion after consideration of the reco¡d. Accordingly, Petitioners are not seeking
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lreconsideration 
of the Court's Opinion affirming the CHO's Findings of Fact or

lConclusions ofLaw.
I

I et*tough this Court's Opinion included a detailed discussion of the CHO's

I

lFindings ofFact and Conclusions of Law, the Court did not address the appropriateness

I

lof the four separate orders contained in the CHO's Order. Petitioners assigned error to
I

Itn" CUO', orders in addition to certain findings of fact and the conclusions of law. Even
I

litt tigttt of th" fact that this Court has afhrmecl the CHO's Fi¡dings of Fact and

I

lConclusions of Law, a modification of two of the CHO's o¡ders is war¡anted and
I

lnecessary to prevent substantial harm and unnecessary confusion.
I

I For the Court's convenience, the CHO's four orders are hereby set forth in their

I

I 
entrrety:

I

I tT IS HEREBY ORDERED that, effective immediately, the

I Respondents are ordered to cease and desist from further offering

I their NADC Program, as described in the Findings of Fact above,

I to any automobile dealers or other entities in Washington [Order
I #11;

I

I IT IS FURTHER ORDERED that, within 10 days of the date of
I this Order, Respondents shall 1) send a copy of these Final

I Findings of Fact, Conclusions of Law and O¡der to all Washington
j NADC Deale¡ Members in Washington state; and 2) instruct all

I Washington NADC Dealer Members that they are to cease offering

I and/or entering into any more NADC Auto Dealer Extended

I Service Contract Reimbursement Guarantees [Order #2],

I

I

I

IPETITIONERS' MOTION FOR DAVIES PEARSON' P.C.
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IT IS FURTHER ORDERED that, within 10 days of the date of
this Order, Respondents shall 1) send a copy of these Final
Findings of Fact, Conclusions of Law and O¡de¡ to all Washington
consumers who have purchased an NADC Auto Deale¡ Extended
Service Contract Reimbursement Guarantee; and 2) instruct all
such consumers that should the consumer file a valid claim against
thei¡ NADC Auto Dealer Extended Service Contract
Reimbursement Guarantee at the time of expiration of their
extended service contract, it will be honored by Respondents

[Order #3],

IT IS FURTHER ORDER-ED that, as to all NADC Auto Dealer
Extended Service Contract Reimbursement Guarantees existing on
the date of entry of this Order, Respondents shall honor all valid
claims made on these contracts at the time of expiration of the
extended service contract [Order #4].1

On August 7, 2009, this Court granted Petitioners' Motion for Stay with respect to

CHO's Order #1 and Order #3, subject to certain terms and conditions. In light of the

Court's Opinion, Petitioners are requesting a modification of Ord,er ll2 and Order #3.

III. STATEMENT OF ISSUES

1. Should the CHO's Order and the Court's Opinion be modified with

respect to Order #2 and Orde¡ #3? ANSWER: YES.

2. Should the Court's Opinion at page 5, lines 5-6, be modified in order to

remove any reference or suggestion of impropriety conceming a reference to income tax

reporting for NADC and NADS? ANSWER: YES.

I For convenience, each ofthese o¡ders shall be ¡efer¡ed to individually as Order #1, Order #2, Order #3
and Order #4.
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IV. EVIDENCERELIEDUPON

The Declaration of Chad Greenlee with Exhibits thereto;

Records and exhibits on frle.

V. ARGUMENT

This motion is being made pursuant to CR 59 (9).

I, THE CHO'S ORDER SHOULD BE REVISED IN ORDER TO AVOID

UNNECESSARY CONF'USION AND HARM TO PETITIONERS.

1. Petitioners Are In Compliance with Order #1.

Order #1 of the CHO's Order prohibits Petitioners from offering the NADC

guarantee program in Washington. Although there is some ambiguity

conceming the effective date of Orde¡ #1 in light of this Court's Order Granting Stay,

Petitioners immediately complied with Order #1 upon receipt of the Court's Opinion. On

September 8, 2010, NADC sent a Notice to each Washington NADC dealers, as well as

each independent agent in Washington, notifying them that the offering of the NADC

money-back guarantee program must be discontinued immediately. See Declaration of

Greenlee, 'Exhibit A.'2 NADC sent the Notice by facsimile and by United Parcel

Service, in order to ensure the Washington dealer and independent agents received the

A.

B.

2 A copy ofthe Notice provided to Dealers and Agents is attached to Mr

PETITIONERS' MOTION FOR
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Notice as promptly as possible.3 Effective September 8,2010, in recognition ofthis

Court's affirmance of the CHO's Final Order, Petitioners ceased doing business in

Washington. Thus, Petitioners have already complied with Order #1.

2. Petitioners Have Already Complied with this Court's Modification of Order

#)

Order #2 has two components: (1) a provision requiring Petitioners to notiff

NADC dealer to cease offeúng the NADC money-back guarantee; and (2) a provision

requiring Petitioners to provide a copy of the CHO's Order to all NADC Washington

dealers.

Petitioners immediately satisfied the first requirement of Order#2 upon receipt of

the Court's Opinion. The Notice from NADC dated September 8, 2010, notified all

Washington dealer that they must immediately cease offering the money-back guarantee.4

,i¿¿ Declaration of Chad Greenlee, 'Exhibit A.'

Petitioners had earlier provided a copy ofthe CHO's individual orders to all

Washìngton NADC dealers pursuant to this Court's Order of August 28, 2009, which

required Petitioner's to provide the CHO's individual orders to all Washington dealer by

3 NADC also followed up with phone calls to all dealers and agents.
4 Although Petitioners were not required to do so, tÏey also sent the notice to all NADC representatives. As
previously mentioned, all notices were sent by both facsimile and by United Parcel Service in order to
ensure the notices were timely and effectively received by all Washington member deale¡s. NADC also
followed up with phone calls to each agent and dealer.
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September I 8, 2009. ,S¿¿ Declaration of Chad Greenlee, filed on October 7, 2009. Thus,

Petitioners complied with this Court's modification of Order #2 one year ago.

Moreover, circulating a copy of the CHO's Order at this time does not benefit any

party or public interest. Petitioners are no longer doing business in Washington, all

Washington agonts and dealers have been noti{ied of NADC's withdrawal from

Washington, the CHO's individual orders were previously distributed to all persons

required by the CHO and information allowing dealer and agents to obtain the decision of

this Court and the CHO is set forth in the Notice mailed out on September 8, 2010.

more can be gained under the foregoing circumstances in requiring that the

CHO's Order be sent to dealer at this time.

There is a risk that re-circulation of the CHO's Order may result in unnecessary

confusion within the dealer community conceming not only the NADC program, but

potentially other offers and products not associated with Petitioners. There is no risk of

at the present time based on the Notice that has been delivered by NADC.

This Court is urged to recognize that the Petitioners immediately and in good faith

notified all Washington member dealers that they must cease offering the NADC money-

back guarantee as a result of the decision by the Washington OIC affirmed by this Court,

had previously provided copies of the CHO's individual orders to all Washington dealer

in accordance with this Court's prior partial stay ofOrder #2, and that adequate Notice

PETITIONERS' MOTION FOR
LIMITED RECONSIDERATION
OF THE COURT'S OPINION
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has been provided that Petitioners are no longer conducting business in Washington. No

further notice should be required pursuant to Order #2 and Petitioners respectfully request

that the Court modify Order #2 to reflect that its requirements have been satisfied.

3. Petitioners Are In Compliance with Order #4.

O¡der #4 ofthe CHO's Order requires Petitioners to continue to honor existing

money-back guarantees offe¡ed to Washington consumers. Petitioners have done so

throughout the course of these proceedings, and will continue to do so. Petitioners have

already complìed with Order #4.

4. Petitioners Should Not Be Required to Circulate theoCHO's Order to All

Washington Consumers.

For a myriad ofreasons, this Court should modifr the Court's Opinion and the

CHO's Order in order to eliminate Order #3 in its entirety. To summarize, Order #3

requires Petitioners to send a copy of the CHO'S Orde¡ to "all Washington consumers

who have purchased (slc) an NADC Auto Dealer Extended Service Contract

Reimbursement Guarantee. "5

5 As this Cowt is aware, the money-back guaraffee is not "purchased" by any consumers. Rather, the
evidence established that the money-back guarantee is offeredwith every velicle service contact offered
by a NADC dealer member, and is not separately pwchased by tÏe consumer. For this reason, this Order
technically would not apply to any Washington consumers. However, Petitioners would rather have the
Court's Opinion modified based on the reasons set fofh in this motion for reconsideration.
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A. NADS's Database does not cateqorize customers bv address or

The database is arranged by the contract number of the reimbursement guarantee,

customer's name or VIN number. See Decla¡ation of Chad Greenlee. It is not

categorized by customer address or jurisdiction. ,Se¿ Decla¡ation of Chad Greenlee.

B. Dissemination of the CHO's Order would cause substa¡tial harm to

Petitioners outside the state of Washington.

As this Court is aware, the CHO's Order is based on a lengthy administrative

record and its legal conclusions are limited to the specific provisions contained in Title 48

of the Revised Code of Washington. Such a significant and widespread circulation of the

CHO's Order to Washington customers will result in substantial harm to Petitioners'

business activities outside the state of Washington. The CHO's Order will certainly

result in confusion by those residents of other jurisdictions, and the NADC dealers in

other jurisdictions that will undoubtedly be contacted by those customers. Such a result

will effectively allow the Washington OIC to negatively impact Petitioners' activities

outside ofthe state of Washington even though its lacks jurisdiction in those other states.

C. UnnecessarilvConfusesCustomers

It is unclear what benefit the CHO was trying to achieve by requiring a mailing of

her Orde¡. It has been demonstrated again and again that Petitioners are fully committed

PETITIONERS' MOTION F'OR
LIMITED RECONSIDERATION
OF THE COURT'S OPINION
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to paying each and every valid claim submitted by Washington ¡esidents and all other

Washington residents. As the Court is aware, a separate order already requires

Petitioners to do so.

The CHO's Order, or any unsolicited legal notice, will only result in substantial

ion and unnecessary concern. For instance, the majority of recipients do not even

fu for the money-back guarantee because they have eithe¡ made a claim on their

vehicle service contract andlor have sold thei¡ vehicle. Recipients will simply not have

the necessary information conceming the specific factual and legal issues discussed in the

's Order or an accompanying notice to determine why they are being provided with

unsolicited legal documents. There is no benefit to receiving the information, as the

customers must submit valid claims in precisely the same manner they were required to

do so prior to the Cou¡t's Opinion. The CHO's Order does not alter any terms or

conditions of the money-back guarantee.

It is difficult to wrderstand why the OIC would be in favor of a mass mailing of

the CHO's O¡der and./or notice. Such action will undoubtedly result in numerous

telephone and email inquiries from recipients to the OIC, Attomey General's Office,

motor vehicle dealers, vehicle service contract providers, and other non-parties to this

action. This makes absolutely no practical sense, as the customers' guarantee has not

been modified in any way.
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This Order is purely punitive in nature and would only result in widespread

confusion and harm to Petitioners outside of the state of Washington. Order #3 requires

Petitioners to take action which is inconsistent with thei¡ database. For all of the reasons

set forth above, Order #3 should be eliminated in its entirety.

IL ONE SENTENCE OF THE COURT'S OPINION SHOULD BE REVISED AS

IT MAYBE MISINTERPRETED AS AFINDING OF WRONGDOING

NADC AND NADS.

In Petitioners' Opening Brief, they took issue with the CHO's improper

"findings" conceming the income tax records of NADS and NADC. The CHO implied

impropriety with respect to the Petitioners' income tax records, despite the clear lack of

foundation regarding those tax records

In the Court's Opinion, at page 5,lines 5-6, the Court references the CHO's

"seventh factor" conceming Mr. Bailey's credibility. The Court's Opinion characterizes

the seventh factor as "concerning income tax reporting for NADC and NADS."

The CHO's discussion in "factor seven" actually pertained to prior tax returns for

Electro Lock, Inc., not NADC or NADS. The Court's Opinion suggests that the CHO's

entire discussion related to the income tax reporting for NADC and NADS, which is

incorrect. Petitioners assume that the Court did not intend to imply impropriety with

respect to Mr. Bailey's "practices, a¡d tribulations" conceming the income tax reporting
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for NADC and NADS. Unforhrnately, there is a likelihood that the Court's Opinion will

be construed as a finding pertaining to NADC and/or NADS. Petitioners request that the

Court's Opinion be revised in orde¡ to delete the reference to NADC and NADS's

income tax reporting.

CONCLUSION

For the foregoing reasons, the Court's Opinion should be revised in order to strike

Order #3 from the CHO's Order and to delete page 5, lines 5-6.

RESPECTFULLY SUBMITTED this lÒ tlay of September,2010.

DA\'IES PEARSON, P.C.

,72
BRIANM. KING, WSB #29197
Attomeys for Petitioners
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In Re:

NORTH AMERICAN DEALER CO-OP;
NATIONAL ADMINISTRÂTTV.E
DËAIER SERIrICES, INC.; AND T.IENRY
C. CHANK) BÁ,ILEY. JR.t

Petitionss,

SUPPORT OF PETIfiONERS' PETTTTON FOR
REVIElV

l of 4

CI"IAD GREENLEE decla¡es as follows:

I . I reside in the state of Colorado. I am over the age of eighteen (i g) and
am qualified and competÞnt ûo testi& in judicial prooeedings in the state and federal
cour(s in tle Uniæd States conceming tÀe mattefs set forth in this declaration. I make

declaration based upon my own knowledge and belief.

2. I am the National Sales Ma.nager fo¡ Natio,nal Admi¡ishative Dealer
Sewices, Inc, (NADS,), located in Lakewood Colorado. I have becn employed by

DøCLARATION O['CTIÀD GREENLEE IN DAVIES PEÄRSON. p.c.
Á.ITORNEYS AT LAÚ

920 FAWCETT - P.O. BOx i 6r?
t¡COl*¿¡, W¡SHWCrOr.r s*óì

rst.ÈpÈoNË (2j3) 620. r ¡óo'
ToLJ--FRÊE (800) 439_t I t2

FÄX (253) 5t2.J052
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N¡\-DS since March r' 2000. I am srso the secletåry fm the North American Dealer co-
('NADC').

3. I arr. farniria¡ with the "Finar Fi¡diägs of Facl, concrusions of Law, and
order on Hearing" íssued by paticia Ð. petersen" chief Hearing ofücer of the s*te of

Offioc of the l¡sumnce Commissioner, dated July lO, 2009. I sm also
F¿miliar with this courtos opinion dated sep,tember 2. 2010, whioh I received on
September 7, 2010.

4. On September g, 2010, as a result of this Court,s Opinion, NADC sent a
notice to each Waohington NADC dealer. The notice stated that each lVastriagton NÁDC

must immediafely discontinue offering the NÂDC mone¡back g¡¡arantee in
tù/ashingfon' In ord." to ersu'e cffective al'd prompt notice to aü $r'ashington NADc
dealers, I sent the notice by united parcer service and also by facsimile. In addition. the
notice was sent to all Washington NADC agents. Â true and conect copy of the notice I

and faxed oñ Septeffbêr S! ?010. to all Wr.strington NADC dea,le¡s a¡d agøts is
atta/ched he¡eto as .Exhibit A..

5. In addítion to maili.ng and faxi¡g tlre notice, Nr\DC representatives also
followed-up with phone ealls to lVashington NADC dealcrs and agents, in order to makc
sure they undersl'.d that they must immediatery discontinue ofrefing the NADC money-

guaf8jntcc.

6- As National Sales Manager for NADS, I qm very familiar with. the

information related to money_bac[
comput€f, database used by NADS to retain

gu.'raÍtees offered by NAD. deaicts to consumefs. customer informetion is .not
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1

2

)

affängçd by jwisdiction' Rather, the dat¡base repo'ts are atranged by tbe oontrast

number, vIN number and customer name for each money-back guârântee. The oo,mputer

system does not distinguish betweçn customçrs riving in different jurisdiotions. The

is not desiped to identifi customers by tleir sute of residence.

7. NADS and NADC took irnmediate action to co_nply with th¡ee of the
Chie{ Hearing Office¡,s otders, Unfortwtatefy, .we aÌe not abl€ to côfnFly wirh the ordcr

us to üreil the decisio¡r to each Washington cûnsumeÍ, as our ¿t+ebase is not
dcsigned to ídentift customers in this maune¡. Further, we are very concerned that diæot
mailing of the chief Hearing officer's otder wirr create a very large amourrt of confusion.

çustoñers in the staæ of Washington as wrll as in other jwistliaions. T.he mailing
of the chief Hørùtg officer's ordcr wirf arso havË a subståntiar negatíve impact on
N,ttDC dealerS and customers in otJrer jurisdiAions, as the notices will be forwarded to

and NADC dealers in other statçs. Those N,A.DC dealers and customers will
not bave any baokgrourd conoerning Î}lese ptoceedings ard a¡e.not likely m .make a
distinction between t*re washingon Inswance commissioner a¡d the Inswa¡ce

of the other states,

9. NADC and NÀDS are comptying with this Courr,s Opiniotr, including bur
rrot limited to ow oflgoing obrigation to admihiste¡ eàch and every valid claim. we a¡e
asking this Çourt to modify its opinion in ordcr to ¡emove the obligatioû of mriling a
nofice to Wa.shington con$merl

I decla¡e under penarty of perjury undçr the raws of the state of washington 
'lratforegoing is true qnd correct,
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DATED at takewood Colorado" this gù day of Septernber, 2010
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N.A.D.C.
Nonru AuBruceN DBru,BR Co-oP

WASHINGTON STATE NOTICE

To: All Washington State Agents and Dealers

From: North American Dealer Co-op and National Adminisfative Dealer

Services, lnc.
Date: September 8,2010

Effective immediately NADC will not accept any new contracts

orþinating in Washington State. This deiision is required because the

S,ri".io, õo.trt for Thirston County, Washingfon has upheld the {eci¡io1 9f
the office ofthe Insurance commissioner which concluded that the NADC

vehicle service contract Reimbursement Program constitutes i¡surance

under'Washington law' I

AIL Ð(ISIING lryASIItr'{GTON STATE REIMtsURSEMENT
GUARANTEES WILL BE HONORED IN A'CCORDANCE WITH
TffiIR TERMS. NADS will continue to provide administration services

for all existing Washington State guarantees and Westem Insurance

Company wilf continue to hold your reserves and pay valid claims from your

,"r"*". and, if necessary, from the Bond it issued to

NADC member/dealers '

NADC regrets any inconvenience that this decision may cause you' Should

you have any questions piease feel free to call us'

North American Dealer Co-oP
Nationai Administrative Dealer Services, Inc.

I Copies ofthe Thurston County Superior Court decision ca¡r be-found at docket number 09-2-01710-4 and

ofthå decision ofthe Of[ce ofthe lusurance Cornmissioner can be fourd at docket lumbe¡'D07-0149'

1661 Wadsworth Boulevard . Lakewood, CO 80214. 800-637-2277 'Fax303-23A'3847
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Judge/Calendar: JudgeMcPhee

No hearing currently set

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FORTHE COUNTY OF THURSTON

In Re:

NORTH AMERICAN DEALER CO-OP;
NATIONAL ADMINISTRATIVE
DEALER SERVICES, INC.; AND HENRY
C. C'HANK') BAILEY, JR.,

DECLARÂTION REGARDING FACSIMILE
SIGNATURE
Page 7 of 2
kk / stl6xxx\1 6axx\l 6432\l \plead\judicjal reviesMec rc fax signature (9. I 0.1o).doc

No. 09-2-01710-4

DECLARATION
REGARDING FACSIMILE
SIGNATUREPetitioners,

KATHY KARDASH, Legal Assistant to Brian M. King, declares under penalty of

perjury under the laws of the State of Washington, that the facsimile document attached

to this decla¡ation titled, Declaration of Chad Greenlee, consisting of eight (8) pages

including this declaration page, is a complete and legible facsimile that I have examined

personally and that was received by me via FAX at the following number: 253-572-

3052.

DAVIES PEARSON, P.c.
ATTORNEYS AT LAI'V

920 FAWCETT - P.O. BOX 1657

TACOMA, Vr'ASHINGTON 98401
TELEPHONE (253) 620-1500
TOLL-FR.EE (800) 439-1 I 12

FAX(253) 512-1052
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I declare under penalty of pe¡'ury under the laws of the State of Washington that

the foregoing is true and correct to the best of my knowledge information and belief.

Signed at Tacoma Washington this 10th day of September, 2010.

DECLARATION REGARDING FACSIMILE DAVIES PEARSON, p.c.

SIGNATURE
Page 2 of 2
kk / sll6xxx\164s\16432\l\ple¿d\udiciaì review\dec r€ fax signarue (9.10.1o).doc

ATTORNEYS AT LAW
920 FAWCET-I -, P.O. BOX 1657
TACOMA, WASHINGTON 9840]

TELEPHONE (253) 620-1500
TOLL-FREE (800) 439-l l 12

FA]{ (253t 5',t2-3052

KATHY









































I

2

3

4

5

6

7

8

9

10

11

t2

13

t4

15

16

t7

18

19

20

21

22

23

24

25

26

X EXPEDITE
_No Hearing Set

_)LHeadng is set
Date: Friday, Septembet 24,2010

Time: 9:00 a.m.
Judge/Calendar: Judge McPhee

In Re:

NORTH AMERICAN DEAIER CO-OP ;

NATIONAL ADMIMSTRATIVE
DEALER SERVICES, INC.; AND HENRY
C. (']HANK)BAILEY, JR.,

PETITIONERS' REPLY IN SUPPORT OF
PETITIONERS' MOTION FOR LIMITED
RECONSIDERATION AND RITURN OF
CASH BOND

Page I of 8

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF THIIRSTON

No.:09-2-01710-4

PETITIONERS'REPLY IN
SUPPORT OF PETITIONERS'
MOTION FORLIMITED
RECONSIDERATION A¡ID
RETURN OF CASH BOND

Petitioners,

COME NOW the Petitioners, North American Dealer Co-Op ('NADC'),

National Administrative Dealer Services, Inc. ("NADS"), and Henry C. Bailey, Jr.

("Bailey"), by and through their attomeys, Davies Pearson, P.C., a¡d hereby submit their

reply in support of Petitioners' Motion for Limited Reconsideration of the Court's

Opinion dated September 2,2010 andMotion for Retum of Cash Bond.

DAVIES PEARSON, P.c.
ATTORNEYS AT LAW

920 FAWCETT -- P.O. BOX 1657
TACOMA, WASHINGTON 9840I

TELEPHONE (2s3) 620-l 500
TOLL-FREE (800) 439-t lt2

FAX (2s3) s'72-3052

s:U 6xxx\ I 64xx\t 6432\ I \plead\judiciâl reviewveply on motion for r€consideration-final.doc
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1. This Hearing Should Be Continued To October l' 2010.

Petitioners have obtained a special set hearing from this Court's Judicial Assistant

for a hearing on Friday, October 1, 2010, at 11:00 a.m., in order to allow Mr. Bailey's

legal counsel, Fred Greenberg, to appear by telephone.l A hearing is presently scheduled

for October l, 2010, at I 1:00 a.m. Unfornrnately, the OIC noted its motion to enter an

Order affirming the Court's Opinion for hearing on September 24,2010- Petitioners

respectfully request that this Court continue all motions for one week in order to allow

Mr. Greenberg to appear (by phone) on behalf of Mr. Bailey.

2. Additional Notice to I)ealers Is Not Necessary.

It is Petitioner's position that the dealers have already received adequate notice.

The OIC concedes that Petitioners provided a copy of the CHO's Order to NADC dealers

approximately one ye¿ìr ago. The OIC also concedes that the complete copy of the

CHO's Order has been available on the OIC's website since July 2009. The OIC's

response mischaracterizes the nature of the notice provided to Washington dealers.

In the OIC's response, it alleges that Washington dealers have only received a

copy of the "O¡ders" section of the OIC's Order. In support of this assertion, the OIC

I Mr. Greenberg's office is located in Wallingford, Pennsylvania. As this Court is aware, Mr. Greenberg
has participated in the prior legal proceedings before this Court, including a personal appearance at the
hearing on Petitioners' Petition for Review.

PETITIONERS'REPLY IN SUPPORT OF
PETITIONERS' MOTION FOR LIMITED
RECONSIDERATION AND RT,TURN OF'
CASH BOND

Page 2 of 8
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ÀTTORNEYS AT LAW
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provided the Court with a courtesy copy of the Declaration ofChad Greenlee. The OIC

incorrectly identified the date ofthe Declaration as September 9, 2010 (sic).

The Declaration of Chad G¡eenlee the OIC is referring to is actually dated

30, 2009. At that time, pursuant to this Court's Order, each Washington

dealer received a complete copy of each and every one of the CHO's Orders. This

requirement was satisfied one year ago. The Decla¡ation of Chad Greenlee dated

September 9, 2010, identifies |he additional notice Petitioners immediately and

voluntarily provided to Washington dealers upon receiving this Court's Opinion. Each

Washington dealer was clearly informed that: a) effective immediately the NADC

money-back guarantee will no longer be offered in Washington; b) the termination of

Washington business is the result of decisions by the Superior Court of Thurston County

and the OIC; c) all existing contracts wiil be honored; d) they can find the OIC

proceedings and the Superior Court proceedings at the case numbers provided; and e) that

the Office of Insurance Commissioner and Thurston County Superior Court have

conciuded that the NADC Vehicle Service Reimbursement Prosam constitutes insurance

under Washington law. See Declaration of Chad Greenlee dated September 9,2010,

'Exhibit A'. In other words, the Washington dealers have already been notified directly

and clearly that the program is considered insurance in Washington, that the program is

terminated and of all othe¡ facts and findings which are germane.

PETITIONERS'REPLY IN SUPPORT OF'
PETITIONERS' MOTION F'OR LIMITED
RECONSIDERATION AND RTTURN OF
CASH BONI)
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à. Petitioners are Willing to Post a New Washington-Approved Bond

Subject to Agreement with the OIC.

The OIC's primary argument in favor of circulation of the CHO's Order is that it

will somehow notifo dealers of alleged issues related to their own liability. As this Court

is aware, there is already a reserve fund and a Nevada-approved bond ("Western bond")

in place to protect dealers and consumers. The record in this case is clear that all valid

¡eimbursement ciaims over the past 15 years have been paid and that adequate funds and

coverage exist to cover all future claims. Moreover, there is also presently a $250,000

cash bond in place to further protect Washington consumets. However, in an effort to

fully and completely alleviate any concems the OIC may have concerning existing

Washington claims, the Petitioners are willing to acquire - subject to reasonable

availability and agreement by the OIC - a ne\¡r' Washinston-aporoved bond that will

provide complete and fulI coverage for all existins Washinqton claims. Petitioners are

hopeful that the bond can be in place on or before October 1,20rc.2

Ifthe parties agree to the posting ofa new Washington-approved bond3 there is no

reasonable basis for additional notice to dealers. They have been fully advised of all the

2 This is an additional reason why a continuance to October l, 2010 is appropriate.
' From its response to the Motion relating to the Cash Bond, it appears that the OIC would have no
objection to the release of the existing cash bond upon the posting of a new bond issued by a Washington
approved carrier. Petitione¡s would condition posting of the new bond on a release of the cash bond to
thenl since the new bond alleviates the need for the cash bond.

PETITIONERS'REPLY IN SUPPORT OF'
PETITIONERS' MOTION FOR LIMITED
RECONSIDERATION AI\D RETURN OF
CASII BOND
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pertinent facts conceming the NADC program and they, and their customers, are fully

protected.

Finally, Petitioners respectfully submit that they have act:oally pro.rrrded, more

useful information to Washington dealers than the legalese and extended summaries of

testimony and procedural history contained in the CHO's Order. The CHO's Order adds

nothing to the notice already provided. The CHO's Order No. 2 should be deemed

satisfied.

3. The OIC has Failed to Identify â Legitimate Public Interest in Having the

CHO's Order Sent to Consumers.

The OIC's response and proposed Order implicitly acknowledges that

dissemination of the OIC's Order will create unnecessary confusion. This is why the

OIC is also seeking its own revision of the OIC's Order #3, by drafting its own proposed

notice. However, the OIC did not file a cross-Petition for Review, and is therefore

from seeking additional relief. and/or modification of the OIC's Order. It

the OIC recognizes the practical problems associated with widespread

dissemination of the OIC's Order to consumers.

à. The OIC's Concerns Regarding Service Contract Termination Rights

Were Not Part of the CHO's Order and Were Not Addressed in this Case.

PETITIONERS'REPLY IN SUPPORT OF
PETITIONERS' MOTION X'OR LIMITED
RECONSIDERATION AND RETURN OF
CASH BOND
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The OIC's ¡esponse brief seeks to secure notice to Washington consumers so

those consumers may invoke their statutory right to cancel their service contracts. The

underlying service contracts, which are perfectly legal and not the subject of these

proceedings, should not be the subject of any notice. There was absolutely nothing

improper with respect to the purchase and/or sale of those service contracts. The service

cont¡acts are offered by companies totally unrelated to Petitioners. Consumers retain all

statutory rights available to them irrespective of the money-back guarantee. There is no

requirement in the CHO's order relating to service contract terminatìon issues and it is an

inappropriate basis for the OIC's request here.

Additionally, concems regarding Washington consumers receiving the benefit of

their bargain also do not justifu notice to them. Assuming the OIC agrees to a new bond,

Washington consumers will have three full layers of protection. Even without the new

bond, there are tlree layers of protection when you include the current cash bond. The

OIC will have performed its duty in obtaining protection for Washington consumers and

dealers.

Petitioners respectfully submit that notice to consumers will only create confusion

and will be counter-productive. An unsolicited mailing of the CHO's Order will create

an unnecessary fi¡estorm of issues for dealers and service contract providers, without

providing any additional protection to consumers. Such a notice will undoubtedly

PETITIONERS'REPLY IN SUPPORT OF
PETITIONERS' MOTION FOR LIMITED
RECONSIDERATION AND RETURN OF
CASH BONI)
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generate claims and lawsuits from consumers against dealers and service contracl

providers wanting to get their money back, particularly if the OIC insists that such notice

contain an allegation that the dealer's sale of a service contract with a money back

guarantee was "illegal insurance", an allegation with which we vigorously disagree and

which we believe is not supported by this Court's opinion. We expect that any notice to

consr¡mers will generate many claims by consumers who have expired contracts, or who

have used the service contract thus voiding the money back guarantee. This will

unnecessarily make the dealers and service contract providers victims here, without any

additional benefit to Washington consumers.

In the event the Court believes some additional notice should be provided to

consumers - which we vigorously oppose - Petitioners are willing to publish a notice in

various newspapers in Washington sewing those communities where the NADC program

was offered, notiffing recipients of the money-back guarantee of their right to continue to

receive the money-back guarantee. Petitioners believe such a notice is not necessary and

will also be counter-productive but are prepared to publish such a notice if this Court

views notice as necessary.4 Petitioners have submitted a form of notice to the OIC.

a The altemative of newspaper adverfising is offered because ofthe facts as stated in Mr. Greenlee's
laration, which demonshate that effective mailed notice to all Washington consumers is impossible to

provide.

PETITIONERS' REPLY IN SUPPORT OF
PETITIONERS' MOTION F'OR LIMITED
RECONSIDER,A,TION A¡{D RETURN OF'
CASH BOND
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4. The Court's Order Requiring a Bond in the amount of $250,000 Should be

Dissolved Upon the Filing of a Washington-Approved Bond,

In September 2009, pursuant to the Court's Order, Petitioners posted a $250,000

cash bond. If a new bond issued by a Washington approved and licensed carrier is posted

which covers all claims by Washington consumers, not just those claims that a¡ose while

the stay was in place, the cash bond should be retumed. Therefore, Petitioner's

respectfully submit that the Court's bond requirement should be immediately dissolved

upon the filing of a new Washington-approved bond.

CONCLUSION

For the foregoing reasons, the Petitione¡s ask that the Court modifi' the Court's

and the CHO's Order with respect to Order #2 and Order #3, and to dissolve the

cash bond presently on file with the Court upon the fi1ing ofa new Washington approved

bond.

RESPECTFULLY SUBMITTEO this 23 day of September, 2010.

DAVIES PEARSON, P.C.

BRIAN M. KING, WSB #29197
Attomeys for Petitioners

PETITIONERS'REPLY IN SUPPORT OF
PETITIONERS' MOTION F'OR LIMITED
R.ECONSIDERATION AND RETURN OF'
CASH BOND
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IN THE SUPERIOR COTJRT OF THE STATE OF IJVé.SHINGTON

IN AND FOR TT{Ë COTINTY OF TTIURSTON

Petitioners,

No. 09-2-01710-4

SIJPPLEMENTAT
DECT-ARÀTION O}'CHAD
GREENLEE

CHAD GREENLEE declares as follows:

1. I reside in the staæ of Coloraclo. I am over the age of eighteen (18) and

am qualified aÈd compotent to testit in judicial proceedings il the state and federal

i¡ the Uniæd Stales conceming the matt€rs set forth in this declaration. I make

this declar¿tion based upon my o\l,û knowledge ald belief'

2. I am the National Salos Man¿ger for National Àdmiuishative Dealer

Serr¡ices, Inc. (NADS"), located in Lakewood, Colorado. I have been employed by

In Re:

NORTII ÀMERICAN DE,{LER CO-OP;
NATIONAL ADMINISTR.ATWE
DEALERSERVICES, INC.; AND HENRY
c. ('HANK') BATLEY, JR.,

ALDECLARATIONOF
GREENLEE

DA\aEs PEAIìSON, P,c.
A'ITORNEYS AT LAW

920 F/t \\¡C6,f1 - P-O- BOX 1657

TAcoMAi WASHINGÏoN 984¿l
IE!ËPHONE {2S3) 62r}-1 50f'
TOLI-FREE (800) 439-11 12

ËÄï (253) 572-30f
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si¡ce March 1,2000. I ¿m also the Secretary for the Norttr American Dea.lor Co-

op (NADC).

3. Shortly afrer NADS received a sopy of this Corxt's Opinion, NADS's

office staff began reviewing eaoh reoent now monoy-back gua¡ant€e it had received from

tÌ¡roughout the Uûited States over the last monÏh. Eâch coElfâct involving a

Washington resident was flagged and added to a list of consumers. This ligt included

Washington rËsidents that may haw purchased t}eir vehicle ånd thÊ vehicle's service

contact ûom a dçalçr locatçd oütside of ùe Ètåte Õf Washington

4. This ¡xocess took two ofEce staffp€rsons many hours and required a band

¡eview of thousands of individual contracts. As a result ofthese efforts, we were able to

identi$ mo'ney-back guÂranters givon to Wæhingfon ÉsidÊnfs for the period from July

2, 2010, through August 5, 2010.

5. This process was possible because only the reoently submitlþd conhacts

were hand rçviewed. However, this prooess cannot be repeafed to identify all

Iwashington consumers over the years. NADS praÊtrce is to destoy the original

doc¡rmentstiou once the data is inputted ulto íts system. Thus, older contracts are Èot

available to be hand reviewed and NA-DS and N,ADC is bandicappod by the limirations of

their database.

6. NADS is committed to continuing to hono¡ and adæiuisûer all valid

Washiûgton claims. If the Court bolieves additional notice is necessâry, NADS has

proposed a publioation of a notice in a manaer acceptable to the Court. However, NADS
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sitrply does not have a way of identifying Washinston gonsumers fo¡ an ir¡dividual

mailing to all Washington customers.

I deolaro under penalty of perjury under the l¿ws of the Stare of Washington that

the foregoing is bug ¿¡üd correct.

DATED æ Lakewood, Coloradq this 22nd day of September, 2010.
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[X ] EXPEDITE
I X] Heanng is set:

Date: Fridâv. SeDtember 24.2010

I No hearing currently set

IN THE SUPERIOR COI,IRT OF THE STATE OF WASHINGTON

INAND FORTHE COTINTY OF THI]RSTON

In Re:

NORTH AMERICAN DEALER CO-OP;
NATIONAL ADMINISTRATIVE
DEAIER SERVICES, INC.; AND HENRY
c. ("HANK) BATLEY, JR.,

Petitioners,
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No. 09-2-01710-4

DECLARATION
REGARDING FACSIMILE
SIGNATURE

KATHY KARDASH, Legal Assistant to Brian M. Kìng, declares under penaÌty of

perjury under the laws of the State of Washington, that the facsimile document attached

to this decla¡ation titled, Supplemental Declaration of Chad Greenlee, consisting of five

) pages including this declaration page, is a complete and legible facsimile that I have

xamined personally and that was received by me via FAX at the following number:

253-572-3052

DA\|IES PEARSON, P.C.
ATTORNEYS AT I-AW

920 FAWCETT -- P.O. BOX 16s7
TACOMA, WASHINCTON 9840 I

TELEPHONE (253) 620-1500
TOLL-FREE (800) 439-1112

F AX Q53) 572-30s2
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I declare under penalty of peq'ury under the laws of the State of Washington that

the foregoing is true a¡d correct to the best of my knowledge information and belief.

Signed at Tacoma Washington this 23'd day of September, 2010.

{iç+U'Ì Kî¿L¿¡z"Á
KATHYKA{DASH
Legal Assistant
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DAVIES PEARSON, P.c.
ATIORNEYS AT LAW

920 FAWCETT -- P.O. BOX 1657
TACOMA, WASHINGTON 98401

TELEPHONE (253) ó20-1500
TOLL-FREE (800) 439-l I 1 2

F AX Q53) 5'72-30s2
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