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Ms. Patricia Petersen, Chief Hearing Officer
Office of Insurance Commissioner, Hearings Unit
P.O. Box 40255

Olympia, WA 98504-0255

Re: The Matter of Consumer Direct Warranty Services et al: Cease and Desist
Order(s) in Case No. 10-0018

Dear Judge Petersen:

This letter follows up on (1) your recent issuance of the Notice of Second Prehearing
Conference, dated March 22, 2010 (the “Notice” received by my office on March 26™); and
(2) our Prehearing Conference held on March 11, 2010 during which we understood that Your
Honor was effectively taking under submission my client’s previous request (contained in the
Demand for Hearing letter, dated February 10, 2010), for a discretionary stay of the Order to
Cease and Desist (the “C&D”) pursuant to RCW 48.04.020(2).1

You may recall that Washington Office of the Insurance Commissioner (“OIC”) Staff
Attorney Marcia Stickler confirmed in response to your question on this issue that: (1) my
client had, in fact, requested a discretionary stay (in the alternative to the automatic stay) in
the February 10, 2010 Demand for Hearing letter; and (2) the last remaining directive in the
C&D not yet acted upon - - notifying my client’s Washington customers of the C&D - -
would be stayed by the Office of the Insurance Commissioner’s and my client’s mutual
consent pending the parties’ receipt of your decision on the discretionary stay. We
understood from your comments at the Prehearing Conference that you might be asking the
parties for additional information about this matter to assist in your decision on the
discretionary stay.”> Consequently, we are confused by your reference in the Notice for the

" The operative C&D at issue in this matter is the Amended Order to Cease and Desist, dated March 17, 2010. The Amended
C&D resulted from CDWS?® efforts to convince the OIC to dismiss named respondents Warranty Administration Solutions,
Inc. and Jennifer Shaw. For purposes of convenience, the term “C&D” will be used to reference both Orders to Cease and
Desist issued by the OIC unless specified otherwise.

2 In an abundance of caution, in the hopefully unlikely event Your Honor is inclined to deny the stay, we respectfully request
a hearing be conducted on the next available date given the irreparable harm that my client would suffer if forced to send
notice of the C&D to “all Washington residents who have purchased” any product warranties from CDWS. Otherwise,
numerous lawsuits and a potential class action(s) would likely result before my client has an opportunity to oppose the C&D
on the merits at a formal hearing.
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purported need for my client to request a discretionary stay a second time and in the meantime
comply with the C&D which, again, only has one remaining directive - - providing notice of
the C&D to CDWS’ Washington customers. For these reasons, we respectfully reiterate our
request for- Your Honor to issue a discretionary stay (pursuant to any and all potentially
~ applicable RCW provisions including RCW 48.04.010(4) and 48.04.020(2)) for the reasons
set forth below.

Pertinent Background Facts

‘A, The Company

Safedata Management Services, Inc. is the predecessor in interest of Warranty
Administration Services, Inc., dba Consumer Direct Warranty Services (“CDWS”). CDWS
has its principal place of business in Redding, California and currently employs
approximately fifty-five persons. CDWS has been and remains operating as an approved
automobile product warrantor pursuant to California Insurance Code section 116.5. (A true
and correct copy of the list of “Automobile Product Warrantors” published on the State of
California, Department of Insurance website at www.insurance.ca.gov is attached hereto as
Exhibit A.) In sum, CDWS’ business entails the manufacturing, sale and distribution of
automobile additive products which provide the purchaser with attendant warranty benefits
for certain enumerated repairs and reimbursement conditions (i.e. a “Product Warranty”).
CDWS began selling Product Warranties to Washington residents through independent
retailers beginning in late 2002, Currently, CDWS has 2,575 active customers who reside in
Washington. :

B. The Dispute

1. Receipt of Initial Early 2009 Inquiry from OIC

CDWS’ first receipt of correspondence of any kind from the OIC occurred upon
receipt of a letter from OIC Compliance Analyst, Amy Swett, in early 2009. Ms. Swett’s
letter concerned an inquiry about a customer named Ismael Sedano. CDWS initially
responded directly to Ms. Swett. Thereafter, my office responded to Ms. Swett on the behalf
of CDWS by letter, dated April 29, 2009. In that letter, I attempted to further explain the
nature of CDWS’ business and the reasons why CDWS believed that it was not conducting
business in violation of applicable Washington law. (True and correct copies of this
correspondence between my office and the OIC is attached as Exhibit B).

2. Follow Up Correspondence Between OIC and CDWS in June, 2009

After sending the April 29, 2009 letter to Ms. Swett, I received a telephone inquiry
from the OIC Legal Affairs Division in June 2009. I ultimately spoke to OIC Chief
Investigator Ted Bader and legal affairs attorney Tom Rowland on June 2, 2009. I answered
their questions concerning CDWS’s business and the nature of its prior correspondence with
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the OIC. The call concluded with Mr. Rowland outlining the next steps in the process which
he identified as entailing two possible scenarios: either (1) CDWS would succeed in
convincing the OIC that CDWS’ business does not violate Washington Insurance law, or (2)
CDWS and the OIC would effectively agree to disagree on this issue in which case the parties
~ would attempt to reach an agreement about what to do on a go-forward basis. Regarding the
latter scenario, Mr. Rowland referenced CDWS’ likely need to pay fees/fines associated with
its past “unlicensed” business in Washington and to engage in the process of becoming
licensed as a “service contract provider” on a go-forward basis (should CDWS wish to engage
in future business in the State of Washington.)

Another conference call followed on June 11, 2009, and consisted of substantially the
same subject matter as the previous call. This call concluded with Mr. Rowland indicating
that a letter containing “12-15” questions to “help” the OIC “better understand” CDWS’
business would follow under separate cover.

3, Receipt of June 16, 2009 Request for Information from OIC

The OIC’s next correspondence consisted of a June 16, 2009 letter from Mr. Bader
(hereinafter referred to as the “Request for Information” or “RFI”) containing 17 enumerated
requests for information and documents. (See, Exhibit C hereto.)

Shortly after my office’s receipt of the RFI, I contacted Tom Rowland to discuss the
letter. In a June 26, 2009, telephone call, I specifically: (1) provided Mr. Rowland with
CDWS’ responses to RFI question numbers 3, 7, 10 and 12; and (2) discussed CDWS’
" concerns about certain of the enumerated RFI requests including the need to protect CDWS’
and third parties’ (i.e. employees and customers) rights of privacy (concerning the identity of
CDWS’ employees and customers) and CDWS’ proprietary/confidential business information
and the overall relevance and necessity of certain of the questions.

Mr. Rowland acknowledged my stated concerns and expressed a willingness to work
with me on appropriate limits and modifications of the RFI. Ultimately, Mr. Rowland agreed
to: (1) modify and limit question numbers 5, 6 and 8 to simply require CDWS’ general
description of the products it manufactures and distributes which have resulted in ultimate
purchases by Washington residents; and (2) exclude question numbers 11, 13 and 14 from the
response. We reached this compromise based on the understanding that: First, the OIC
reserved its right to seek further documents and information after its receipt and review of
CDWS’ initial RFI response; and Second, the OIC was seeking the responses to the RFI to
better understand the nature of CDWS’ business in order to more thoroughly assess the OIC’s
preliminary conclusion that CDWS was engaging in unlawful business under Washington
law.

My office submitted the response to the RFI by letter, dated July 17, 2009. (See
Exhibit D hereto.) The letter specifically referenced my June 26, 2009, discussion with Mr.
Rowland and the agreed-upon limits to certain of the enumerated requests for information.
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Neither my office nor my client received any communications whatsoever relating to this

matter until nearly six months later in February, 2010 when CDWS learned of OIC’s issuance
of the C&D.

~ It'is important to note that at no time did the OIC ever communicate in any form, =~

verbally or in writing, that the OIC would be issuing a cease and desist order if CDWS did
not immediately cease doing business in Washington or otherwise respond to the RFI in any
prescribed or more specific manner. Had CDWS been informed that the OIC intended to
issue a C&D regardless of CDWS’ RFI response, CDWS would have immediately ceased
doing new business in Washington upon its receipt of the RFI (as it has done since the
issuance of the February 1, 2010 C&D). The adverse impact of a C&D on a company’s
relationships with its insurance carriers, vendors and customers is simply too severe to risk a
regulatory battle over the underlying merits of any such dispute. This has become abundantly
evident by the ongoing damage CDWS has suffered from the issuance of the C&D without
prior notice or discussion.

4, The Absence of the OIC’s Attempts to Informally Resolve This Matter Short
of the Issuance of a C&D

CDWS and my office were shocked, befuddled and dismayed upon learning of the
C&D. CDWS’s insurance carriers and several of its independent retailers and customers
immediately expressed serious concerns about the viability of CDWS’ business. These
concerns and adverse business consequences have continued to the present. Indeed, one of
CDWS?’ principal insurance carriers has given notice of its intent to terminate its coverage of
CDWS. It was only after CDWS was forced to engage in ongoing efforts to ultimately
convince the OIC to dismiss Warranty Administration Solutions, Inc. (a separate vehicle
service contract corporation owned and operated by the principals of CDWS which has never
engaged in any business with residents of the state of Washington) from the C&D that my
client was able avoid the potential complete loss of insurance coverage.

In any event, as demonstrated by the written correspondence between my office and
the OIC, and based on my telephone discussions with Mr. Rowland, the OIC never proposed
to informally resolve or otherwise settle this matter prior to issuing a cease and desist order.
Instead, nearly six months elapsed in which the OIC failed to communicate in any way
whatsoever with my client or this office. Notably, the OIC never so much as acknowledged
its receipt of our July 17, 2009, RFI response letter (although the actual receipt of this letter is
not disputed) let alone express any dissatisfaction or concerns with CDWS’ RFI response.
And, of course, at no time did the OIC demand that CDWS voluntarily cease doing business
in Washington.

Indeed, CDWS’s RFI response letter specifically stated its willingness to work with
Washington to comply with its prescribed licensing requirements in the event the OIC
ultimately concluded that CDWS was engaging in business violative of Washington law.
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5. The OIC’s Issuance of the Initial C&D

As stated above, the OIC issued its initial C&D on February 1, 2010. In response,

-~ "CDWS immediately ceased doing any new business in Washington-and my office engaged in - -

immediate efforts to protect CDWS’ rights. Thereafter, my office sent a February 10, 2010,
letter to the OIC asserting CDWS® applicable rights under pertinent Washington law to (1)
demand a formal hearing; (2) confirm its understanding that an “automatic stay” of the C& D
was in place or alternatively, request a “discretionary stay” should the OIC dispute the
apparent applicability of the “automatic stay” provision. (See, Exhibit E.) T further engaged
in ongoing dialogue with the OIC’s Marcia Stickler in an effort to convince the OIC to “turn
back the clock” by withdrawing the C&D and doing what Mr. Rowland indicated would be
done in the first place - - engaging in efforts to reach a mutually agreeable consent order
(since, again, the OIC did not afford CDWS this opportunity prior to its issuance of the
C&D.) (See pertinent correspondence by and between my office and Ms. Stickler attached

hereto as Exhibit F.)3

Ms. Stickler repeatedly acknowledged that this was an “unusual ‘case” in that most
OIC regulatory matters do, in fact, result in consent orders or some other informal/voluntary
resolution short of a C&D whereby Ms. Stickler further indicated that, in most such matters,
the OIC and the “violator” enter into an agreement resulting in the cessation of future
unlicensed business and some provision for the payment of fines/fees for past business. She
specifically acknowledged that C&D’s are normally reserved for alleged violators who simply
ignore the OIC’s investigative and regulatory communication and relief efforts.

In response to my expressed bewilderment as to why that apparent procedural process
and protocol was not followed in this case (again, given CDWS’ good faith efforts in June and
July 2009 to provide the OIC with documents and information about its business and to
respond to the OIC’s RFI culminating in CDWS’ July 17, 2009, RFI response letter), Ms.
Stickler indicated that Tom Rowland (her predecessor on the file) battled a serious illness
which required an extended medical leave. Then, when the file was transferred to Ms.
Stickler, several months later, she purportedly received instructions to simply issue the C&D
without further review, investigation, inquiry, or pre-issuance dialogue with CDWS. To her
credit, Ms. Stickler profusely apologized for not providing the professional courtesy of
contacting my office before the OIC’s issuance of the C&D.

® In a February 17, 2010, email which preceded CDWS’ meeting at OIC Headquarters, Ms. Stickler confirmed
my ongoing understanding that my office’s February 10, 2010 Demand for Hearing letter resulted in an
“automatic stay.” Ms. Stickler specifically apologized for her earlier communication stating a position to the
contrary and said: “I’m sorry—you are right that the stay occurred when you demanded a hearing. Ihope I
didn’t give you a heart attack. . .” (emphasis added)
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We have repeatedly stressed our condolences and sympathy for Mr. Rowland’s illness.
Indeed, Mr. Rowland’s illness and absence would reasonably explain the absence of
communication from the OIC following my July 2009 RFI response letter. But it does not
explain or justify the OIC’s subsequent knee-jerk issuance of a C&D nearly six months later
‘without so much as a word of warning any time beforehand or any substantive attempt to
informally resolve this dispute short of a C&D.

6. CDWS’ Ongoing Efforts to Informally Resolve This Dispute

a. The Meeting at OIC Headqguarters

In addition to the above-described actions by CDWS (including its immediate
cessation of new Washington business and its ongoing communications with Ms. Stickler
providing a more complete background on this matter), CDWS engaged in further feverish
attempts to informally resolve this matter. Specifically, my office proposed and the OIC
agreed to a meeting at OIC’s Washington Headquarters. This meeting was ultimately held on
February 22, 2010 and was attended by CDWS’ two principals, (Rob Chapman and James
Sletner), as well as the undersigned, along with five OIC representatives including Ted Bader,
Marcia Stickler and Carol Sureau.

*During the meeting, CDWS attempted to summarize the procedural history outlined
above and explain the irreparable and ongoing harm its business was continuing to suffer as a
result of the C&D. CDWS further highlighted the unusual nature of this matter given the
absence of any evidence demonstrating the OIC’s attempts to informally resolve this matter
short of the issuance of a C&D. CDWS further directed the OIC to RCW 34.05.060 which
sets forth the legislature’s express recognition of the importance of encouraging informal
resolution of administrative/regulatory disputes. RCW 34.05.060 specifically provides in
pertinent part:

“, . . informal settlement of matters that may make unnecessary more
elaborate proceedings under this chapter is strongly encouraged.
Agencies may establish by rule specific procedures for attempting and
executing informal settlement of matters. . .” (emphasis added)

In light of RCW 34.05.060 and for the reasons outlined above, CDWS further
reiterated its prior requests for the OIC to voluntarily amend the C&D to remove Warranty
Administration Solutions, Inc. (an entity which, again, never conducted business in
Washington) and individual respondent Jennifer Shaw (a rank and file CDWS employee). On
this point, the OIC expressed a willingness to further investigate the rationale for these
parties’ inclusion in the C&D. Finally, CDWS reiterated its willingness to enter into an
appropriate Consent Order concerning the permanent cessation of its business activities in
Washington pending potential future attempts to obtain a license as a “service contract

- provider” under Washington law.
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b. The Current Status

Following the meeting with the OIC, as part of its ongoing, good faith efforts to
negotiate a resolution of this matter, and in response to the OIC’s requests, CDWS provided
the OIC with (1) the organizational chart for Warranty Administration Solutions, Inc. (which
reflects that individual respondents Jennifer Shaw and Tamara Berbena did not hold officer
positions in the company); and (2) its list of “active” Washington customers. Thereafter, the
OIC ultimately issued its Amended C&D removing Solutions and Jennifer Shaw. However,
to date, the OIC has refused to remove Tamara Berbena from the C&D despite CDWS’
repeated ongoing efforts to demonstrate to the OIC that Ms. Berbena’s inclusion is in error.
These efforts include the recent submission of a declaration from Tamara Berbena confirming
that she does not and has never served as an officer, member of the Board of Directors or
shareholder in CDWS. (A true and correct copy of Ms. Berbena’s declaration is attached
hereto as Exhibit G.)

Conclusion

For the reasons set forth above, CDWS respectfully reiterates its request for the
issuance of a discretionary stay pursuant to applicable provisions of Washington Insurance
Code, Chapter 48 RCW. Absent the issuance of a stay, CDWS will face irreparable harm if
forced to notify its several thousand Washington customers of the C&D. The ongoing
business losses and reputational damages that CDWS has already suffered as described above
based on the relatively limited dissemination of this C&D that has already occurred
demonstrates that more widespread publication will, necessarily, severely damage CDWS.*
CDWS remains hopeful that its ongoing dialogue with the OIC will result in a compromise

resolution consistent with the will of the Washington State Legislatures as expressed in RCW
34.05.060.

Please do not hesitate to contact me if I can be of any further assistance in this process.

Thank you.
Very Truly Yours,

SCHERER SMITH & KENNY LLP

enis.S. Kenn
Cc:  Marcia Stickler, Esq.
Cc  Client (via email only)
Scott Stickney, Esq. (via email only)

Enclosures
SADOCUMENT\Warranty Administration Services\Dept of Ins (WA)\Cease and Desist Matter\PetersenLtr100324.doc

4 The only publicity concerning this matter about which CDWS is aware consists of the OIC’s posting on its
website of (1) the initial and Amended C&D; and (2) a February 2, 2010, “News Release” entitled “Kriedler
orders California company to stop selling illegal vehicle service contracts.”
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| CALIFORNIA
DEPARTMENT OF INSURANCE .

CONSUMERS: AUTOMOBILE PRODUCT WARRANTORS

Pursuant to Cal. Ins. Code section 116.5(a) a product warrantor must be the primary manufacturer
of the product. The product warrantor must have a written determination from the Insurance
Commissioner that they are the manufacturer as defined by Cal. Ins. Code section 116.5(a). The
following product warrantors received a written determination.

Approved Product Warrantors are:

Company Name Address Approval Date

30851 Agoura Road Suite 305
Agoura Hills, CA 91301-4346

. 3000 SW 42nd Ave
Advanced Lubrication Technolo lAugust 18, 2009
fon 1echnology  Ioim City, FL 34990 : g '

www.altboron.com

info@altboron.com

Corporate Office:
18 Bunsen
Irvine, CA 92618

. . [Mailing Address: .
Century Automotive Service Corp. 7005 Prospect Pl NE June 20, 2006
Albuquerque, NM 87110
888-338-0389 (Toll Free)
505-872-2122 (Fax)
www.swds.net

37686 Enterprise Court

Farmington Hills, MI 48331 panuary 3, 2005

Chai‘tép’ Warranty

777 Corporate Drive
e Mahwah, NJ 07430

Choice Manufacturing Company,

Inc. (The) 800-242-7316 (Tel) March 16, 2005

- www.ase-profits.com

321 N. Spring Street
; Winston Salem, NC 27101
Gateway Management Services, Ltd 800-622-2164 (Phone) February 10, 2005

336-896-9773 (Fax)
www.premium2000.com

http://www.insurance.ca. gov/0100-consumers/0060-information-guides/0010-automobile/a... 3/25/2010




Automobile Product Warrantors
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Into Great Brands, Inc.
dba Duralube

1010 Taylor Station Rd Suite A
Gahanna, OH 43230

888-771-5656 (Toll Free)
888-771-5657 (Toll Free Fax)

lwww.duralube.com

Support@duralube.com

December 19, 2006

IMAGNA-GUARD, Inc.
Fluid Rx, Inc., West Coast Operations

16011 Calston Way
San Diego, CA 92126

877-FLUID Rx (Tel)

www.magna-guard.com
www.fluidrx.com

July 28, 2008

MOC Products Company Inc.

12306 Montague Street
Pacoima, CA 91331

818-794-3500 (Tel)
818-896-3760 (Fax)
info@mocproducts.com
www.mocproducts.com

[May 24, 2006

Oil-Chem Research Corp.

6800 West 73rd Street
Bedford Park, IL 60638

July 8, 2004

Powertrain Protection, LLC

P.O. Box 68073

_|Houston, TX 77268

uly 7, 2009

SDS Enterprises, LLC

905 Live Oak Street
Houston, TX 77003

August 03, 2009

Warranty Administration Services
(Formerly SafeData Management
Services)

P.O. Box 992050
Redding, CA 96099-2050

877-554-9863 (Tel)
www.waseasy.com

May 24, 2004

Wynn Oil Company
(note: not affiliated with Wynn's
Extended Care, Inc)

1050 W. Fifth Street,
P.O. Box 9510
iAzusa, CA 91702-9510

July 19, 2004

Back to Menu

© 2010 California Department of Insurance Privacy Policy ADA Compliance Site Map Free Document
i

Readers
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Denis Kenny

From: Denis Kenny

Sent: Wednesday, June 10, 2009 8:20 AM

To: ‘tomr@oic.wa.gov'

Subject: Consumer Direct Warranty Services/OIC WA: April 29, 2009 Correspondence Concernmg

Ismael Sedano Consumer Complaint
~ Attachments: Swett Ltr re Sedano 090429.pdf

Tom,
I look forward to speaking with you and Mr. Bader tomorrow at 10:30.

In the meantime, | wanted to make sure you were aware of this office’s prior correspondence on behalf of my
client, CDWS, with Compliance Analyst, Amy Swett, in late April of this year. |'ve attached a letter | sent to Ms.
Swett by email and certified mail on April 29, 2009. Notably, | outlined my understanding of the applicable RCW
code sections which demonstrate that my client does not constitute a “service contract provider” under
controlling law. Rather, my client is a product manufacturer which provides attendant/incidental repair and
reimbursement benefits to customer who purchase and properly install their products (engine additives) in
vehicles.

If you have any questions or comments regarding this communication, please feel free to call or email me.
Otherwise, I'll expect your call tomorrow morning.

Thanks in advance for your courtesy and cooperation.

Respectfully,

Denis S. Kenny

Scherer Smith & Kenny, LLP
140 Geary Street, Seventh Floor
San Francisco, CA 94108

Ph: (415) 433-1099

Fax: (415) 433-9434
www.sfcounsel.com
dsk@sfcounsel.com

THE INFORMATION CONTAINED IN THIS ELECTRONIC MESSAGE IS INTENDED ONLY FOR THE USE OF THE INDIVIDUAL OR
ENTITY NAMED ABOVE. ANY INADVERTENT DISCLOSURE TO OR USE BY ANY PERSON OTHER THAN THE INTENDED
RECIPIENT SHALL NOT BE DEEMED A WAIVER OF ANY ATTORNEY-CLIENT PRIVILEGE, OR EXPECTATION OF
CONFIDENTIALITY. IF YOU ARE NOT THE INTENDED RECIPIENT OR THE EMPLOYEE OR AGENT RESPONSIBLE, PLEASE
DELIVER IT TO THE INTENDED RECIPIENT. YOU ARE NOT AUTHORIZED TO READ, REVIEW, DISSEMINATE, DISTRIBUTE OR
COPY THIS COMMUNICATION AND ANY SUCH ACTIVITY IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS
COMMUNICATION IN ERROR, PLEASE IMMEDIATELY NOTIFY US BY TELEPHONE AT (415) 433-1099. THANK YOU.

6/10/2009




140 Geary Street, Seventh Floor
San Francisco, CA 94108

Telephone: 415.433.1099
Facsimile: 415.433.9434

Website:  www.sfcounsel.com
April 29, 2009

VIA CERTIFIED MAIL & EMAIL
amys@oic.wa.gov

Ms. Amy Swett

Compliance Analyst

Office of Insurance Commissioner
State of Washington

PO Box 40256

Olympia, WA 98504-0256

Re: Consumer Direct Warranty Services
e OIC Case # 1024253, Ismael N Sedano

Dear Ms. Swett;

This office represents Consumer Direct Warranty Services (“CDWS”), on behalf
of which I am writing in response to your letter of March 10, 2009 in which you state in

pertinent part as follows:

If you are operating as a warranty company in the State of Washington
then you are obligated by law to be registered as a service contract
provider. § If you do not believe that you are obligated to be licensed and
registered by the State of Washington Office of the Insurance
Commissioner I will expect your complete explanation for your reasoning
and documentation to support that position.

CDWS does not fall within the definition of “service contract provider” set forth
in RCW § 48.110.020, which defines the term as “a person who is contractually obligated :
to the service contract holder under the terms of the service contract.” The definition of
“service contract” under that same code section is (in pertinent part) as follows:

" [A] contract or agreement for a separately stated consideration for a
specific duration to perform the repair, replacement, or maintenance of
property or the indemnification for repair, replacement, or maintenance for
operational or structural failure due to a defect in materials or
workmanship, or normal wear and tear.




Ms. Amy Swett
April 29, 2009
Page 2 of 2

CDWS sells an automotive additive, which, if properly installed on an eligible
vehicle, provides the purchaser with the right to have certain repairs made on that vehicle,
up to a maximum cost. This right is incidental to and not provided for separate
consideration from the consideration paid for the lubricant. Therefore, CDWS is not a
service contract provider within the definition set forth above.

I am unable to address the reference in your letter to the term “warranty
company,” as that term does not appear in the statutory scheme, and because “warranties”
are specifically exempted from the title, pursuant to RCW § 48.110.015.

I am happy to discuss these matters with you further should you so desire. Thank
you for your anticipated courtesy and cooperation in concluding this matter.
Very truly yours,

SCHERER SMITH & KENNY LLP

cc:- Client
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MIKE KREIDLER Phone: (360) 725-7080

STATE INSURANCE COMMISSIONER

INSURANCE COMMISSIONER
‘March 10,2009
CONSUMER DIRECT WARRANTY SERVICES | APR 15 5im
2232 S NELLIS BLVD #174 e
LAS VEGAS NV 89104 | HELEVEN

Re:  Ismael N Sedano
Agreement: MS0610635 .
Claim # AM10290815843
OIC Case # 1024253

Dear Ms. Shaw,

I am in receipt of your letter dated January 27, 2009 whete you have refused to respond to our inquiry. Your
response to my inquiry is not optional. If you are operating as a warranty company in the State of Washington
then you are obligated by law to be registered as a service contract provider. The law also requires that you
provide an adequate response to this agency within 15 working days of your receipt of that inquiry. Thave
included copies of RCW 48.110, RCW 48.15.023, WAC 284-30-360 and WAC 284-30-650 for yOur review.

If you do not believe that you are obligated to be licensed and registered by the State of Washington Office of
Tnsurance Commissioner I will expect your complete explanation for your reasoning and documentation to

support that position.

~ I will anticipate your complete response no later than April 10, 2009. If an adequate response is not received by
that date I will forward my file to our Legal Affairs Division for a formal investigation and/or legal action.

Sincerely, -
Amy Sweit

Amy Swett

Compliance Analyst

amys@oic.wa.gov

Enclosures

Mailing Address: P.O. Box 40256 ¢ Olympia, WA 98504-0256
Street Address: 5000 Capitol Bivd. ¢ Tumwater, WA 98501
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RCW 48.15.023
Unauthorized activities — Acts committed in this state — Sanctions.

(1) As used in this section, "person” has the same meaning as in RCW 48.01.070.

(2) For the purpose of this section, an act is committed in this state if it is committed, in whole or in part, in the state of
Washington, or affects persons or property within the state and relates to or involves an insurance contract.

(3) Any person who knowingly violates RCW 48.15.020(1) is guilty of a class B felony punishable under chapter 9A.20
RCW.

(4) Any criminal penalty imposed under this section is in addition to, and not in lieu of, any other civil or administrative
penalty or sanction otherwise authorized under state law.

(5)(a) If the commissioner has cause to believe that any person has violated the provisions of RCW 48.15.020(1), the
commissioner may: :

]
(i) Issue and enforce a cease and desist order in accordance with the provisions of RCW 48.02.080; and/or

(ii) Assess a civil penalty of not more than twenty-five thousand dollars for each violation, after providing notice and
an opportunity for a hearing in accordance with chapters 34.05 and 48.04 RCW. v

(b) Upon failure to pay a civil penalty when due, the attorney general may bring a civil action on behalf of the
commissioner to recover the unpaid penalty. Any amounts collected by the commissioner must be paid to the state
treasurer for the account of the general fund.

(2008 ¢ 250 § 3]

Notes:
Severability -- 2003 ¢ 250: See note following RCW 48.01.080.

http://apps.}eg.wa.gov/RCW/default.aspx?cite=.48.15.023 3/10/2009
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RCW 48.110.020
Definitions.

The definitions in this section apply throughout this chapter.

(1) "Administrator" means the person who is responsible for the administration of the service contracts, the service
contracts plan, or the protection product guarantees.

(2) "Commissioner" means the insurance commissioner of this state.

7 (3) "Consumer" means an individual who buys any tangible personal property that is prifnarily for personal, family, or
household use.

(4) "Incidental costs" means expenses specified in the guarantee incurred by the protection product guarantee holder
related to damages to other property caused by the failure of the protection product to perform as provided in the
guarantee. "Incidental costs" may include, without limitation, insurance policy deductibles, rental vehicle charges, the
difference between the actual value of the stolen vehicle at the time of theft and the cost of a replacement vehicle, sales
taxes, registration fees, transaction fees, and mechanical inspection fees. Incidental costs may be paid under the
provisions of the protection product guarantee in either a fixed amount specified in the protection product guarantee or
sales agreement, or by the use of a formula itemizing specific incidental costs incurred by the protection product

guarantee holder to be paid.

(5) "Protection product" means any product offered or sold with a guarantee to repair or replace another product or
pay incidental costs upon the failure of the product to perform pursuant to the terms of the protection product guarantee.

(6) "Protection product guaranteé" means a written agreement by a protection product guarantee provider to repair or
replace another product or pay incidental costs upon the failure of the protection product to perform pursuant to the
terms of the protection product guarantee.

(7) "Protection product guarantee provider" means a person who is contractually obligated to the protection product
guarantee holder under the terms of the protection product guarantee. Protection product guarantee provider does not
include an authorized insurer providing a reimbursement insurance policy.

(8) "Protection product guarantee holder" means a person who is the purchaser or permitted transferee of a
protection product guarantee.

(9) "Protection product seller" means the person who sells the protection product to the consumer.
(10) "Maintenance agreement" means a contract of limited duration that provides for scheduled maintenance only.
(11) "Motor vehicle" means any vehicle subject to registration under chapter 46.16 RCW.

(12) "Person" means an individual, partnership, corporation, incorporated or unincorporated association, joint stock
company, reciprocal insurer, syndicate, or any similar entity or combination of entities acting in concert.

(13) "Premium" means the consideration paid to an insurer for a reimbursement insurance policy.
(14) "Provider fee" means the consideration paid by a consumer for a service contract.

(15) "Reimbursement insurance policy" means a policy of insurance that is issued to a service contract provider or a
protection product guarantee provider to provide reimbursement to the service contract provider or the protection product
guarantee provider or to pay on behalf of the service contract provider or the protection product guarantee provider all
contractual obligations incurred by the service contract provider or the protection product guarantee provider under the
terms of the insured service contracts or protection product guarantees issued or sold by the service contract provider or
the protection product guarantee provider.

(16) "Service contract" means a contract or agreement for consideration over and above the lease or purchase price
of the property for a specific duration to perform the repair, replacement, or maintenance of property or the
indemnification for repair, replacement, or maintenance for operational or structural failure due to a defect in materials or
workmanship, or normal wear and tear. Service contracts may provide for the repair, replacement, or maintenance of
property for damage resulting from power surges and accidental damage from handling, with or without additional
provision for incidental payment of indemnity under limited circumstances, including towing, rental, emergency road
services, or other expenses relating to the failure of the product or of a component part thereof.

(17) "Service contract holder" or "contract holder" means a person who is the purchaser or holder of a service

http://apps.leg.wa.gov/RCW/default.aspx?cite=48.110.020 4/17/2009
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contract.

(18) "Service contract provider" means a person who is contractually obligated to the service contract holder under
the terms of the service contract. :

(19) "Service contract seller" means the person who sells the service contract to the consumer.

(20) "Warranty" means a warranty made solely by the manufacturer, importer, or seller of property or services without
consideration; that is not negotiated or separated from the sale of the product and is incidental to the sale of the product;
and that guarantees indemnity for defective parts, mechanical or electrical breakdown, labor, or other remedial
measures, such as repair or replacement of the property or repetition of services. .

(21) "Home heating fuel service contract” means a contract or agreement for a separately stated consideration for a
specific duration to perform the repair, replacement, or maintenance of a home heating fuel supply system including the
fuel tank and all visible pipes, caps, lines, and associated parts or the indemnification for repair, replacement, or
maintenance for operational or structural failure due to a defect in materials or workmanship, or normal wear and tear.

[2006 ¢ 274 § 3; 2006 ¢ 36 § 17,2000 ¢ 208 § 2; 1999 ¢ 112 § 3.]

Notes: ’
Reviser's note: This section was amended by 2006 ¢ 36 § 17 and by 2006 ¢ 274 § 3, each without reference to
the other. Both amendments are incorporated in the publication of this section under RCW 1.12.025(2). For rule of

construction, see RCW 1.12.025(1).

Severability -- 2006 ¢ 36: See RCW 48.111.901.

http://apps.leg.wa.gov/RCW/default.aspx?cite=48.110.020 4/17/2009
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RCW 48.110.030
Registration required — Application — Required information — Grounds for refusal — Annual renewal.

(1) A person may not act as, or offer to act as, or hold himself or herself out to be a service contract provider in this state,
nor may a service contract be sold to a consumer in this state, unless the service contract provider has a valid
registration as a service contract provider issued by the commissioner.

(2) Applicants to be a service contract provider must make an application to the commissioner upon a form to be
furnished by the commissioner. The application must include or be accompanied by the fol!owmg information and

. documents:

(a) All basic organizational documents of the service contract provider, including any articles of incorporation, articles
of association, partnership agreement, tfrade name certificate, trust agreement, shareholder agreement, bylaws, and
other applicable documents, and all amendments to those documents;

(b) The identities of the service contract provider's executive officer or officers directly responsible for the service
contract provider's service contract business, and, if more than fifty percent of the service contract provider's gross
revenue is derived from the sale of service contracts, the identities of the service contract provider's directors and
stockholders having beneficial ownership of ten percent or more of any class of securities;

(c) Audited annual financial statements or other financial reports acceptable to the commissioner for the two most
recent years which prove that the applicant is solvent and any information the commissioner may require in order to
review the current financial condition of the applicant. If the service contract provider is relying on RCW 48.110.050(2)(c)
to assure the faithful performance of its obligations to service contract holders, then the audited financial statements of

the service contract provider's parent company must also be filed;

(d) An application fee of two hundred fifty dollars, which shall be deposited into the general fund; and

(e) Any other pertinent information required by the commissioner.

(3) The applicant shall appoint the commissioner as its attorney to receive service of legal process in any action, suit,
or proceeding in any court. This appointment is irrevocable and shall bind the service contract provider or any successor
in interest, shall remain in effect as long as there is in force in this state any contract or any obligation arising therefrom
related to residents of this state, and shall be processed in accordance with RCW 48.05.210.

{4) The commissioner may refuse to issue a registration if the commissioner determines that the service contract
provider, or any individual responsible for the conduct of the affairs of the service contract provider under subsection (2)
(b) of this section, is not competent, trustworthy, financially responsible, or has had a license as a service contract
provider or similar license denied or revoked for cause by any state.

(5) A registration issued under this section is valid, unless surrendered, suspended, or revoked by the commissioner,
or not renewed for so long as the service contract provider continues in business in this state and remains in compliance
with this chapter. A registration is subject to renewal annually on the first day of July upon application of the service
contract provider and payment of a fee of two hundred dollars, which shall be deposited into the general fund. If not so
renewed, the registration expires on the June 30th next preceding.

(6) A service contract provider shall keep current the information required to be disclosed in its registration under this
section by reporting all material changes or addmons within thirty days after the end of the month in which the change or
addition occurs.

{2006 ¢ 274 § 4, 2005 ¢ 223 § 33; 1999 ¢ 112 § 4.]

http://apps.leg.wa.gov/RCW/default.aspx?cite=48.110.030 3/10/2009
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284-30-350 << 284-30-360 >> 284-30-370
WAC 284-30-360 Agency filings affecting this section
Failure to acknowledge pertinent communications.

(1) Every insurer, upon receiving notification of a claim shall, within ten working days, or fifteen working days with
respect to claims arising under group insurance contracts, acknowledge the receipt of such notice unless payment is
made within such period of time. If an acknowledgement is made by means other than writing, an appropriate notation of
such acknowledgement shall be made in the claim file of the insurer and dated. Notification given to an agent of an

insurer shall be notification to the insurer.

{2) Every insurer, upon receipt of any inquiry from the office of the insurance commissioner respecting a claim shall,
within fifteen working days of receipt of such inquiry, furnish the department with an adequate response to the inquiry.

(3) An appropriate reply shall be made within ten working days, or fifteen working days with respect to
communications arising under group insurance contracts, on all other pertinent communications from a claimant which

reasonably suggest that a response is expected.

(4) Every insurer, upon receiving notification of claim, shall promptly provide necessary claim forms, instructions, and
reasonable assistance so that first party claimants can comply with the policy conditions and the insurer's reasonable
requirements. Compliance with this paragraph within the time limits specified in subsection (1) of this section shall

consfitute compliance with that subsection.

[Statutory Authority: RCW 48.02.060 and 48.30.010. 78-08-082 (Order R 78-3), § 284-30-360, filed 7/27/78, effective 9/1/78.]

http://apps.leg.wa.gov/WAC/default.aspx?cite=284-30-360 3/10/2009
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284-30-630 << 284-30-650 >> 284-30-660

WAC 284-30-650 No agency filings affecting this section since 2003

Prompt responses required.

It is an unfair practice for an insurer, and a prohibited practice for a health care service contractor or a health
maintenance organization, to fail to respond promptly to any inquiry from the insurance commissioner relative to the
business of insurance. A lack of response within fifteen business days from receipt of an inquiry will be considered
untimely. A response must be in writing, uniess otherwise indicated in the inquiry.

[Stétutory Authority: RCW 48.02.060, 48.44.050 and 48.46.200. 87-09-071 (Order R 87-5), § 284-30-650, filed 4/21/87 ]

http://apps.leg.wa.gov/WAC/default.aspx?cite=284-30-650 3/10/2009




STATE OF WASH'NGTON Phane: (360) 725-7000

MIKE KREIDLER WwWW,INSUIANCR.WA.[aY

STATE INSURANCE COMMISSIONER

OFFICE OF
INSURANCE COMMISSIONER

February 2, 2009

COOL CHOICE AUTOMOTIVE WARRANTY
COMPLIANCE DEPARTMENT

PO BOX 993520

REDDING CA 96099

Re: Consumer: Ismael N Sedano Palicy No.: MS0610835
Cialm No.: AM10290815843 OIC Case No.: 1024253

Dear Sir / Madame:

Enclosed is a copy of a complaint our office recently received. Please review your policy
and/or claim file and respond to the claim and disputed labor repair issues raised in the
complaint. Please provide a copy of the service contract registration number as required
by RCW48B.110 as well as copies of the application. Your response should include all
supporting documentation that would help resolve any factual disputes (do not send film
or racordings). In your response verify the name and NAIC number of the issuing
company and the specific type of contract involved in this complaint, This venflcatron will
be used to repont complaint data to the NAIC,

If the claim has been resolved, please indicate how the claim has been resolved. If not
resolved, please explain your position and indicate your plans for resolution, Include the
amount(s) paid and date(s) paid on behalf of the complainant.

A detailed regponse within 15 working days of your receipt of this letter is required under
WAG 284-30-360 and WAC 284-30-650. We presume & maximum of 5 days for delivery
of this letter. Accordingly, we expect your answer by March 3, 2009. Any

+ corresppndencs with regard to this compiaint should be directed to me at PO Box
40256, Olympia, WA 98504-0256, or electronically to CAP.mailbox @oic.wa.gov, or fax
(360) 586-2018. Please do not send duplicate responses via different dellvery methods,

¢.g. email and U.S, Mail.
Sincerely,

Amy Swett

Amy Swett
Compliance Analyst
CAP.mailbox @ oic.wa.gov

AS:ba
Enclosure

Gec: Ismael N Sedano

Mailing Addrass: P.O. Box 40256 * Olympia, WA 98504-0256
Street Address: 5000 Capitol Blvd. * Tumwater, WA 98501
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Washingtor: 51
Iomc:g:f the Washington State Office
Insurance Commissioner - of the I:ggsrance Commissioner
SAN 30 AU P.O. Box 6
Request for Olympia, WA 98504-0256

consumer assiSEamCenseT OVPiA Phone: (360) 725-7080 or 1-800-562-6900
Property & Casua

CQNSUMER ADVOCACY DIVISION  Fax- (360) 586-20(8

Noﬁce rcgardi.n.g public disclosure

AsEi] RCW'42.17.310 (1)(e) provides for public disclosure of complaints/inquities, but
eyl alsoallows you to.request nondisclosure.of personal information (name, address; |
AEIES phone number) that would otherwise. be publicly available, Please check one of

;&Ef | the following:
1 0 NO, 1do not want my name, address, and phone number released asa
part of any public request for file information.

B (1 YES, wy name, address, and phone number may be released as a part of
any public request for file lnformation. . ._

TName and ad,glress of insured (if diffe‘teni:)" )

Your name and address

IS MAE / N, Sc:diéu\ [

21(907 N 3% A
K o/qeﬁ'a/a/ WA 98642
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0 Claim Denial 8. Unsatisfactory Claim Settlement U Billing Problemi (J Premium Increase
0 Claim Delay O Cancellation/Non-renewel Q Refusal to Insure B Misrepresentation

D Poor Service (1 Other ,
W’hzt action.shiould be taken to resolve your. complaint’

4/@ Qee '/Llfte OLXNJA’/V wﬂ/ Ae wqu‘ /fwok ﬁo /ﬂéor rcsﬂf“'ﬁ‘\i’-i:‘;
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(ive a brietexplanation of the problem, Please enclose any documents or correspondence that you
think will support your claim. Only send paper documents (be sure to keep your originals), Do not
send video or andio materials,

ErIee

I declare that the information contained in this complaint form is true and accurate, and that any
documents attached are true and accurate copies of the originals.

Yoursignature:“‘rsma&f 1% SQ_chlf"/O\ Date: /"’25-§7

Please tell us how you heard of this office and the services we provide:

Worth et Tustice 77 oject




Ismael Sedano

23115 NW Hillhurst RD
Ridgefield, WA, 98642
November 7, 2008

Cool Choice

Consumer Direct Warranty Services
P.0. Box 993520

Redding, CA. 96099

Dear Sir:

On 10-20-2008, we initiated a claim for repairs on a 2000 Ford Lightning pick-up. Your
company responded quickly and for that we thank you very much. However we think the
appraiser made a mistake on the labor required. According to Ford Motor company 18
hrs. are required to remove 1 head on that model of pick-up not 5 hrs. Also when the
valve spring broke the valve bent and damaged the head. ~

According to paragraph 1 of the warranty agreement #MS0610635 the valves and valve
spring and head should be covered. The reason for purchasing any warranty agreement is
to help pay for unforeseen problems. We do not want to take this matter any further than
we have too because we feel this is just a simple mistake.

We want the claim to be reexamined. Ford Lighting pick-ups take more hours to remove
heads than Ford F150 pick-ups.

This issue needs to be resolved quickly and we need a response by 11-13-2008.

Sincerely,

Ismael Sedano

Enclosures
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STATE OF WSHINGTON

. Phone: (360) 725-7000

MIKE KREIDLER www.insurance.wa.gov

STATE INSURANCE COMMISSIONER

OFFICE OF
INSURANCE COMMISSIONER

Legal Affairs Division; Investigations Unit ~

June 16th, 2009

Mr. Denis S. Kenny, Esq.
140 Geary St, 7" Fir
San Francisco, CA 94108

VIA E-MAIL AT: denis@sfcounsel.com
RE: Consumer Direct Warranty Service, Case # 1024742

Dear Mr.Kenny:

As agreed during our teleconference of June 11, 2009, we are submitting the following
questions in order to better understand exactly what it is your client is selling in
Washington. Your and your client’s responses will greatly assist the Office of Insurance
Commissioner in determining how to proceed with this regulatory matter.

Accordingly, please respond to the following inquiries within 15 business days of receipt of
this letter. ' ‘

'1.) Please furnish a copy of the contract/agreement between your client and each
marketer, dealer, or seller that is soliciting their product in this state. This includes
all telephone solicitation scripts supplied or consented to by your client.

2 ) Please define “dealer”, as used in your client’s website FAQs. Please provide us
with names and contactdnformation fof each marketer, dealer, or seller that your
client utilizes or has an agreement with to SOIIClt its product in Washmgton

3.) Please advise exactly who the OBLIGOR i$ in. your chent’s contracts/agreements

with consumers. We consider the obligor to be the person or entity that ultimately '
pays the claims. Provide a sample copy of each such agreement/contract/policy used -

in this state.

Mailing Address: P. O. Box 40255 * Olympia, WA 98504-0255
Street Address: 5000 Capitol Blvd.  Tumwater, WA 98501

oon
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4.) Please expldin how your service agreements/contracts operate for a Washington
consumer filing a claim. Please cover the entire period between time of loss and time
of compensation/reimbursement. S

5.) Please explain how a consumer “installs” the product(s) and nrov1de a copy | of the
mstallatlon instructions for each such product sold here. . - A

6.) Please describe, in detail, each such product made and/or distributed by your client
and the purpose of each such product. Also, please furnish a sample of each such’
product, exactly as the product would be received by a Washington consumer.

7.) Please provide the exact physical location of the plant(s) that manufacture such , 2
product(s) and any warehouses in which the products are stored. :

8.) Please explain the exact relationship existing' between the additive and components
such as power window motors, voltage regulators and alternators

9.) Please identify, mcludmg contact information, the “A Rated insurance carrler” |
referred to on your clients’ website. Also, please provide a copy of the .
policy/contract between your client and this carrier.

fad

10) Please identify in full any other authorized insurance carriers that underwrite y«)ur

clients’ product and provide copies of those agreements as well,

| 11) Please explain why Consumer Direct Warranty Serv1ces denies direct contact with

consumers and also denies warranty sales. -
12) Is it a requirement that the additive product be mstalled m/on the consumers
vehicle before the Warranty is activated? - - .
) v .
13) To your clients’ knowledge, have they ever been or are they now bemg mvestlgated
by any other state, local or federal governmental entity for issues of _
misrepresentation or dishonest conduct? If so, please identify those agencies.

14) Please explain the grounds that cause your client to believe that California
Insurance Code 116 (5) entitles them to transact business in any other state.

15) Please identify all officers, directors and managers of your clients’ company.

16) Please explain the business relationship or connectioﬁ, if any, between your client
and the following entities:

a.) Consumer Direct Warranty Services,

b.) Warranty Administration Services, Inc.,
¢.) Warranty Administration Solutions, Inc.
d.) SafeData Management Services, Inc. -




e.) Manufacturer’s Direct Warranty Services, Inc.
£) Consumer Direct Warranty, LLC

Please identify all officers, directors, and managers for each of these entities.

17) Please furnish a complete listing, including all contact information, for all
Washington residents with whom your client has transacted business.

Please provide any additional pertinent information you feel might assist us in clarifying
this matter. We will hold off any decisions regarding yonr clients’ Washington operations
until at least 15 business days after you receive this letter. We realize you are on vacation
this week and will start the clock when we receive a “read” receipt for this message.

Your time, patience and consideration are sincerely appreciated. PIéase feel free to contact
me or Mr. Tom Rowland should you have questions or need clarification in this matter.
Mr. Rowland can be reached at the same address or at (360) 725-7181. We realize that this

" letter of inquiry is somewhat lengthy but the information is needed in order for us to decide

what action, if any, may be required in this matter.

Ted L. Bader, Chief Investigator
Legal Affairs Division '
Office of Insurance Commissioner
State of Washington

(360) 725-7049  tedb@oic.wa.gov

cc:File
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140 Geary Street, Seventh Floor
San Francisco, CA 94108

Telephone: 415.433.1099
Facsimile: 415.433.9434
Website:  www.sfcounsel.com

July 17, 2009

VIA CERTIFIED MAIL & EMAIL
tedb@oic.wa.gov

Mr. Ted L. Bader, Chief Investigator
Office of Insurance Commissioner
State of Washington

PO Box 40256

Olympia, WA 98504-0256

Re:  Consumer Direct Warranty Services
e OIC Case #1024742

Dear Mr. Bader:

As previously discussed, this office represents Consumer Direct Warranty
Services (“CDWS”), a dba of Warranty Administration Services, Inc., a product
manufacturing company located gutside the state of Washington. The following
responds to the itemized requests for documents and information contained in your letter,
dated June 16, 2009, concerning my client’s business.

As a preliminary but critical matter, my client firmly believes that its product
manufacturing business does not fall within the parameters of or otherwise violate any
statute, regulation or ordinance promulgated by the state of Washington. My client also
respectfully challenges the jurisdiction of the Office of the Insurance Commissioner for
the state of Washington to seek to regulate or otherwise restrict my client’s business
which (1) is based outside of Washington; and (2) entails the manufacturing and
distribution of products which are sold to consumers by third party, independently-
owned direct marketing companies that retail my client’s products and handle the receipt
of payment by the consumer also based outside the state of Washington. The only
contact between my client’s business and a resident of the state of Washington occurs
after the sale of the product (purchased outside the state of Washington) is completed and
entails CDWS’ shipment of the CDWS product purchased, including the product
manufacturer’s warranty agreement, and related information

CDWS respects and understands that the state of Washington Office of the
Insurance Commissioner has the authority to regulate insurance products sold within the
state of Washington pursuant RCW.48.110. CDWS does not understand nor can they find
in any law code, guideline, or statute where the Washington OIC has been granted the




Mr. Ted Bader
July 17, 2009
Page 2 of 4

legal authority to regulate the sales of a product that occurred outside the state of
Washington, or a product manufacturing company located outside the state of
Washington. However, in the spirit of cooperation, and in an effort to move forward,
without admitting fault, guilt, liability or damages for any past or current business, my
client is makmg a good faith effort to respond to the pertment enumerated questions in
your June 16" letter. Again, my client is cooperatlng in this inquiry to achieve what we
understand is the stated goal of this inquiry: providing your agency with a better
understanding of CDWS’ business so that CDWS may proceed with the RCW sectlon
48.110 et seq. compliance/licensing process on a go-forward basis.

As I am certain Tom Rowland already informed you, I discussed with him your
letter in a phone call on June 26, 2009. In that discussion, I provided Mr. Rowland with
answers to question numbers 3, 7, 10, and 12. We further discussed my objections to
certain other questions and, based on those objections, agreed to (1) modify and limit
question numbers 5, 6 and 8 to simply require CDWS’ general description of the products
it manufactures and distributes; and (2) exclude question numbers 11, 13 and 14 from the
response. Finally, Mr. Rowland graciously agreed to extend my chent s deadline to
respond to your letter to July 15" (which you then graciously extended through the date
of this letter, July 17™). Based on the above, here are my client’s responses to the

remalmng questlons

1. CDWS does not have any contract or agreement with any individual or entity based in
the state of Washington to sell its products. All of the independently owned retail sellers
of CDWS products are based outside of the state of Washington. As a point of
clarification, my client does not write or otherwise provide telephone solicitation scripts
to its third party independently owned retailers or sellers.

2. Assuming (as Mr. Rowland has advised) that this question refers to the second to the
last question in the “frequently asked questions” page of my client’s website, the term
“dealer” is used synonymously with the term “seller,” both of which refer to the
independently owned and operated retailers that sell CDWS’ products. As stated in the
above response to question number 1, CDWS does not have a contract or agreement with
any individual or entity based in the state of Washington to sell its products.

4. CDWS does not sell or market “service agreements/contracts.” The applicable
description of the document that is provided at no additional charge to the consumer with
the purchase of the product is a “product manufacturer’s warranty” or “product

warranty.”

The claim process is as follows:
e When the product purchaser has a problem with their vehicle they are instructed
to take the vehicle to an ASE certified repair facility and request that the repair
facility contact the claims services department by phone or electronically via the

- website for claim initiation.
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e Once the claim has been initiated the repair facility is instructed on how to
proceed with the claim process and diagnosis. Once diagnosis has been received
from the repair facility, the claim is reviewed by claims services personnel and the
claim is either approved or denied. After a claim has been approved and the
repair facility has forwarded documentation of the completed repair, the
authorized amount is paid by claims services to the repair facility electronically.

5, 6, and 8. CDWS manufactures the following categories of products:
- Cooling system additive products

- Battery terminal protection products

- Engine and transmission additive products

Instructions for product installation are provided to the purchaser as part of the “vehicle
protection kit” shipped to the purchaser with the product(s).

9. The insurance carrier referenced on the website is Colony National .Insurance
Company, part of the Argonaut Group. Colony National provides general and product
liability insurance for CDWS’ operation and products. A copy of the current declaration

page for this policy is enclosed.

15. “Please identify all officers, directors and managers of your clients compary:”.

Answer:

Robert Chapman President /CEO
James Sletner Vice President / CFO

16.
a.) Consumer Direct Warranty Services is a DBA of Warranty Administration

Services, Inc.

b.) Warranty Administration Services, Inc. is the corporate entity formed in
Nevada. _ .

c.) Warranty Administration Solutions, Inc. is a corporation formed as a Vehicle
Service Contact Administrator/Provider. Mr. Chapman and Mr. Sletner serve
as the President/CEO and Vice President/CFO, respectively, of this
corporation.

d.) SafeData Management Services, Inc. is the original corporation formed in
California, of which Consumer Direct Warranty Services is a dba.

e.) Manufacturer’s Direct Warranty Services, Inc. is a corporation in which Mr.
Chapman and Mr. Sletner serve as the President/CEO and Vice
President/CFO, respectively.

f.) Consumer Direct Warranty, LLC is not affiliated with any of the above-listed
entities or individuals. '




-
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The officers, directors and managers for entities a-e are the same as listed in #15.

17. Due to third party privacy rights and other confidential and proprietary information
concerns, CDWS is unable to provide the contact information for all residents of the state

of Washington who have purchased CDWS’ products. However, CDWS fully intends to.

comply with any information the Department may reasonably require in connection with
the statutorily-prescribed steps for CDWS to become licensed under RWS section 48.110
et seq. and is happy to discuss this issue further should that become necessary on a go-

forward basis.

In closing, I want to thank you for your anticipated courtesy and cooperation in
working toward a resolution of this matter which we hope will entail the conclusion of
this inquiry and the commencement of the service contract compliance/licensing process.
To this end, we look forward to hearing from you at your earliest convenience.

Very truly yours,

SCHERER SMITH & KENNY LLP

Denis $ enply

Enclosure

Cc via email only: cc: Client _
Tom Rowland, Esq. (tomr@oic.wa.gov)

SA\DOCUMENT\Warranty Administration Services\Dept of Ins (WA\WA Ins Comm Litr to Ted Bader (090716)5.docx




DECLARATIONS
EXCESS LIABILITY POLICY

~— COLONY NATIONAL INSURANCE COMPANY POLICY NUMBER
8720 STONY POINT PARKWAY A AR4460261-0
SUITE 300 RENEWAL OF:
RICHMOND, VA 23235 - NEW R
Underwrinten By Argonaut Specialty .
[{TEM 1. NAMED INSURED AND MAILING ADDRESS] IAGENT ]
WARRANTY ADMINISTRATION SERVICES, INC. A1011
SAFEDATA MANAGEMENT SERVICES INC.
P.0. BOX 992050

REDDING, CA 95009

{ITEM 2. POLICY PERIOD From: 09/01/2008 To: 09/01/2008 |
12:01 A.M. Stondard Time a1 your moiling sddress

ITEM3. LIMIT OF INSURANCE:

A. Each Occurrence Limit..........cc..... eertereaseerteensassesresseness sreneeresneastacabathtsnseees $10,000,000.00
B. AGOregate LiMib........ccoooiiveurieriestesnsiemssss sttt s $10.000.000.00

ITEM4. SCHEDULE OF UNDERLYING INSURANCE:
See Schuedule A — Schiedule of Underlying Insurance

ITEMS.  PREMIUM COMPUTATION:

9. PrBIMIUIM....coveeiertesiiomeserrrainstecsnossessassessasiasanesses 10 masstnssosaesassansantasedanresissssasivar $60,000.00
we Subject to Adjustment:
- o Estimated Deposit PIEMILUM ....v...cweceeuimeessssssisscsssisessasnssnssssesssssissassessseres $
\ Estimated Exposuro Base:

Rate: Per:
Policy MiniMUmM PremiUum ..o veeieeamensrsssiestssscssis tirsssss st s $15.000.00
Audit Period:
Pramium charge for coverage of certified acts of lerorism:.......c.ccovevenen §

(Per Palicyhalder Disclosure TRIA2002Notice-0108 attached.)

OR .
Coverage for certified acts of terrorism has been rejected; exclusion attached. E
(Per Palicyholder Disclosure TRIA2002Notice-0108 altached.)

TOTAL POLICY PREMILN: $60,000.00

ITEMS. ENDORSEMENTS ATTACHED TO THE POLICY AT INCEPTION:
See Form U001 ~ Schedule of Forms and Endorsements

Countersigned: /- ?é -z Y By: W M« -

Date Authorized Representotive

THIS EXCESS LIABILITY DECLARATIONS WITH THE COVERAGE FORM AND ENDORSEMENTS, IF ANY, COMPLETE THE
ABOVE NUMBERED POLICY.

XPQ0020 AS (06/05)
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140 Geary Street, Seventh Floor
San Francisco, CA 94108

Telephone: 415.433.1099
Facsimile; 415.433.9434
’ : " Website: www.sfcounsel.com

February 10, 2010

VIA FEDERAL EXPRESS & FACSIMILE
(360) 586-0152

Office of Insurance Commissioner
Attn: Marcia G. Stickler, Esq.
5000 Capitol Blvd.

Tumwater, WA 98501

Re:  Demand for Hearing re: Order to Cease and Desist, No. 10-0018

Dear Ms. Stickler:;

This follows-up on our telephone discussion of February 9, 2010, concerning the
Office of Insurance Commissioner’s issuance of the above-referenced Order to Cease and
Desist, dated February 1, 2010 (the “Order,” a copy of which is attached as Exhibit A).
As discussed, this office represents the entities and individuals (collectively referred to
hereinafter as “CDWS” solely for purposes of convenience) identified in the Order.

I am writing on behalf of CDWS to demand a hearing pursuant to RCW 48.04.10
et seq., to challenge the Order, for the reasons set forth below. We hereby further invoke
the applicable provisions of RCW 48.04.020 to invoke an automatic stay of the Order and
all of its terms, conditions and obligations. In the event the OIC disagrees with our
interpretation of applicable law as providing for an automatic stay of the Order (and any
affirmative or prohibitory action provided therein), CDWS hereby requests, in writing,
pursuant to RCW 48.04.020(2), that the OIC grant a stay.

As previously explained in my letter of July 17, 2009, to Mr. Ted Bader of your
office, our interpretation of controlling law reveals that CDWS’ product manufacturing
business does not fall within the parameters of or otherwise violate any applicable
statute, regulation or ordinance promulgated by the state of Washington. The scope of
this Demand for Hearing specifically focuses on the apparent findings of alleged
wrongful conduct made in the Order; specifically, that CDWS has acted as a vehicle
service contract provider in violation of applicable Washington law.

Pertinent Background Facts

Neither my client nor my office received any contact whatsoever from anyone
affiliated with the OIC after my July 17" letter. We collectively assumed that the matter
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had been resolved or, alternatively, that OIC would be engaging in further
correspondence with my office to the extent OIC continued to take the position that
CDWS was engaging in activities in violation of Washington law. Unfortunately, the
next information my client received of any kind relating to the Washington OIC was
notice of the Order (which it initially heard about from a third party prior to receiving the
Order in the mail). This came has a shock to my client and to my office, as I had engaged
in the pertinent background correspondence with Mr. Bader and Tom Rowland, which by
our estimation, appeared constructive and productive, and certainly not the precursor to
the about-face issuance of a Cease and Desist Order.

In any event, in an abundance of caution and consistent with its ongoing
commitment to working cooperatively with the OIC toward seeking an informal
resolution of this matter short of the administrative hearing/appeal process, CDWS
immediately ceased any and all business activities relating to or concerning the state of
Washington as of February 2, 2010. As indicated in our February 9, 2010 telephone
discussion (and as previously stated in our July 19, 2009, letter to Mr. Bader), CDWS
remains fully committed to working with the OIC toward reaching a negotiated resolution
of this matter. Indeed, an informal settlement would appear to be in the best interests of
all parties pursuant to the edict set forth in RCW 34.05.060 specifically encouraging
“informal settlement of matters that may make unnecessary more elaborate proceedings.”
However, given the circumstances, we are compelled to proceed down the coincident and
parallel track of the subject administrative hearing process. :

CDWS Is Not a Service Contract Provider

The Order states that CDWS “acted as a vehicle service contract provider.” RCW
§ 48.110.020(18) defines “service contract provider” as “a person who is contractually
obligated to the service contract holder under the terms of the service contract.” Section
48.110.020(16), in turn, defines “service contract” as:

a contract or agreement for consideration over and above the lease or
purchase price of the property for a specific duration to perform the
repair, replacement, or maintenance of property or the indemnification for
repair, replacement, or maintenance for operational or structural failure
due to a defect in materials or workmanship, or normal wear and tear.

CDWS manufactures products, for sale by authorized third-party sellers, who are
required to execute CDWS’ standard Seller Agreement (an exemplar of which is attached
as Exhibit B). - As part of the purchase of the product, and provided the product is
purchased for use in an eligible motor vehicle, CDWS will pay for repair of certain
enumerated components of said vehicle. CDWS does not charge separately for its
commitment to provide these vehicle repair benefits.  Rather, the price, ie,
“consideration,” the customer pays the third-party seller for the product includes CDWS’
commitment in this regard. Therefore, there is no “consideration over and above the ...
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purchase price of the property.” Consequently, CDWS does not sell or provide “service
contracts” and is not a “service contract provider,” under applicable Washington law.

CDWS reserves the right to advance further and distinct arguments and evidence
in support of its position including without limitation the propriety of claims of
personal/individual liability against the “Individual Respondents™ listed in the Order. By
way of example only, the “Individual Respondents” named in the Order were at all
-relevant times acting within the course and scope of their employment. Therefore,
individual liability is not warranted.

Thank you in advance for your attention to this matter, and please do not hesitate
to contact me with any questions or concerns.

Sincere'ly,

SCHERER SMITH 8\6\ KENNY LLP

Enclosures

Cc viaemail: Client
Scott Stickney, Esq.

SADOCUMENT\Warranty Administration Services\Dept of Ins (WA)\Cease and Desist Matter\Demand for Hearing (FINAL).docx




EXHIBIT A
(Cease and Desist Order, dated
February 1, 2010)




STATE OFWASHINGTN Phone: (360) 726-7000

MIKE KREIDLER i
STATE INSURANCE COMMISSIONER ) ., www.Insurance.wa.gav

Ol;' OF
INSURANCE COMMISSIONER

In the Matter of
No. 10-0018
Consumer Direct Warranty Services, Inc.
Warranty Administration Services, Inc.
Warranty Administration Solutions, Inc.
SafeData Managemient Services, Inc.

ORDER TO CEASE AND DESIST

Unregistered and Unauthorized Entities,
and

Robert L. Chapman
James C. Sletner
Jennifer Shaw
Tamara Berbena

N N N 4 AW I PR,

Individual Respondents. |

Pursuant to RCW 48.02.080, RCW 48.15.020 and RCW 48.110.030, the Insurance
Commissioner orders the entities and the individuals named above and their officers, directors,
trustees, agents, employees, subsidiaries, and affiliates (“Respondents”) to immediately cease
and desist from;

A Engaging in or transacting the unauthorized business of insurance in the State of
Washington, including the advertising and/or solicitation of insurance and insurance-
related products, including, but not limited to, vehicle service contracts and protection
product guarantees; and from

B. Seeking or soliciting insurance business in the State of Washington and participating,
directly or indirectly, in any act of an insurance producer or insurance company in
seeking or soliciting insurance business, including vehicle service contracts and
protection product guarantees, in the State of Washington.

THIS ORDER IS BASED ON THE FOLLOWING:

L. Respondents, collectively referred to herein as “CDWS,” have acted as service contract
providers, under various names, in Washington. Individual Respondents are principals or

Mailing Address: P. O. Box 40255 « Olympia, WA 98504-0255
Strest Address: 5000 Capito! Blvd. » Tumwater, WA 98501

T




managers of CDWS. Motor vehicle service contract providers who register under RCW 48.110
are not required to have a Certificate of Authority from the Commissioner. Without such
registration, issuers of motor vehicle service contracts are subject to all of the general proyisions
of the Insurance Code, Chapter 48 RCW. A contract sold to a Washington resident by an
unregistered entity therefore constitutes the act of undertaking to indemnify the consumer or pay
a specified amount upon determinable contingencies and thus constitutes “insurance” as defined

in RCW 48.01.040.

2. None of the Respondents are licensed to solicit insurance in Washington. Respondents
have not applied for or been granted a registration as a motor vehicle serviee contract provider or
protection product guarantee provider, a Certificate of Authority to act as an insurer or an
insurance producer license in Washington. Respondents have not submitted to OIC any
appropriate certificate, license, or other document issued by another agency of this state, any
subdivision thereof, or the federal government, permitting or qualifying Respondents to provide
such coverage in this state. Respondents have not transacted thlS insurance through a licensed
surplus lines broker in this state

3. Respondents acted as vehicle service contract providers in Washington in violation of
RCW 48.110.030, have transacted insurance in Washington in'violation of RCW 48.15.020, and
acted as an insurance producer by soliciting Washington residents for insurance without bemg
hcensed as an insurange producer in violation of RCW 48.17.060.

Respondents are further ordered to furnish the Ofﬁce of the Insurance Commissioner,
within thirty (30) days of receipt of this Order, with a complete listing, to include full contact
information and amounts of premium collected from such consumers, of all Washmgton
residents and Washington risks who have purchased any motor vehicle service contract,
protection product guarantes, or other insurance-related product, directly or through the Internet,
sales center, or dealer, from Respondents.

Respondents are also further ordered to notify all Washington residents who have
purchased any motor vehicle service contract, protection product guarantee, or. other insurance- .
related product from Respondents of the complete content of this Order within ten (10) days of -

receipt of the Order.

Pursuant to RCW 48.15.020 (2) (b), each unauthorized insurer and each individual who
made a contract of insurance in this state, directly or indirectly, including motor vehicle service
contracts, shall remain individually liable for the performance of the contract and for the full
amount of any loss sustained by an insured under such contract.

Any violation of the terms of this Order by Respondents, their officers, directors,
emiployees, agents, or affiliates, will render the violator(s) subject to the full penalties authorized
by RCW 48.02.080, 48.17.530, 48.15.020 and other applicable Code sections.

ORDER TO CEASE AND DESIST
PAGE 3OF4
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Respondents have the right to demand a hearing pursuant to chapters 48.04 and 34.05-
RCW. This Order shall remain in effect subject to the further order of the Commissioner.

" THIS ORDER IS EF{BCTIVE MEbIATELY AND IS ENTERED at Tumwater,

Washington, this day of February, 2010.
MIKE KREIDLER
Thguranios: Corhriissiogs
G-Sfigkler
Affairs Division

ORDER TO CEASE AND DESIST
PAGE 4 OF 4




CERTIFICATE OF SERVICE

The undersigned certifies under the penalty of perjury under the laws of the State of
Washington that I am now and at all times herein mentioned, a citizen of the United States, a
resident of the State of Washington, over the age of elghteen years, not a party to or interested in

 the above-entitled action, and competent to be a witness herein.

On the date given below I caused to be served the foregoing ORDER TO CEASE AND
DESIST on the following individual via U.S. mail:

Denis S. Kenny, Esq. . Consumer Direct Warranty Services, Inc.
Scherer Smith & Kenney, LLP , P. 0. Box 993520

140 Geary Street, Seventh Floor Redding, California 96099

San Francisco, California 94108 '
Robert L. Chapman o ‘ James C. Sletner,

3790 Sunday Court : 15676 Old Stage Coach Road

Redding, California 96001 ' Redding, California 96001

Jennifer Shaw ‘Warranty Administration Services, Inc
P. 0. Box 993520 : : P. O. Box 992050

Redding, Califoniia 96099 . Redding, California 96099

SafeData Management Services, Ino | c Warranty Administration Solutions, Inc. -
P. O. Box 992050 P. 0. Box 992050

Redding, California 96099 K Redding, California 96099°

Tamara Berbena

22845 Sunriver Drive

Red Bluff, California 96080
SIGNED this Eday of February, 2010, at Tumwater, Washington.

ol Trorpse)’
Jodie Thompson

ORDER TO CEASE AND DBSIST
PAGE 5 OF 4




EXHIBIT B
(Exemplar Seller’s Agreement)




ConsuMER DIRECT WARRRHTY SERVICES
Geared for Service

This ogreement is entered into on this day of , 20___, by Consumer Direct Warranty Services (Administrotor), and

dealers and other related companies, internationally.

Please indicate the product warranty programs that will be representec:
[(]BestChoice™ [CcoclChoice™ [CpirectChoice™

Seller and affilioled companies agree fo:

1. Market Administrator's producis with accuracy, integrity and honesly and io
fully comply with applicable state, federal, international, administrative, mu-
nicipal and local laws, regulations and guidelines relofing fo Seller's acfivities.

2. Provide Adminisirator with examples of outbound mail marketing materials
and/or lelephone marketing scripls to be used for the sale of the product
warranly programs, upon request.

3. If outbound telemarketing strategies will be used by direct marketer or
by an outside company contracted by, or on behalf of direct marketer to
market the product warranty programs, that copies of all required certifi-
cates of authority and registration numbers issued by state, federal, and/
or international agencies will be provided to the Administrator PRIOR to
the start of this sales strategy.

4. Praclice ethical and legal felemarketing, direct marketing and advertis-
ing. Perform audio recording of Purchaser's authorization to purchase
product warranly. Provide audio recording upon request to Adminis-
tratar. Comply with all legal obligations and resirictions that apply to
telemarkefing practices and usage of recorded automated messaging
preceding connection to a live sales person, included but not limited to
TCPA {47 U.S.C.-Section 227 el. Seq.). If any prohibited pracfices, con-
duct or actions are found to be utilized, this Agreement will ferminate
immediately and each violator (s} will be held liable for damages to the
fullest extent allowable by low.

5. Acquire and maintain any applicable licensing or registration for selling
Administralor’s Vehicle Product Warranty Agreemenis Internationally,

6. Represent the indicated product warranty programs to potential purchasers
within vehicle eligibility guidelines.

7. Provide Administrator completed Seller Agreement upon change of
ownership or managing principal/partner.

8.  Notify the purchaser ta read and adhere to the terms and conditions listed
in the product warranty agreement.

9.  Fumnish information necessary to complete the product warranty agreement
in its entirety and obtain purchaser’s approval for purchase.

10. Allow Administrator retention opporlunity should Purchaser voluntarily
default on payment, involuntarily default on payment or express intent
to cancel for any reason, Retention opportunily includes and is not
limited to Administrator making ‘contact with Purchaser. Administrator
will remit applicable Seller profit for each successful Purchaser retained.

11. Acknowledge the indicated product warranty programs are taxable and
Seller is-responsible for all applicable sales tax.

12. Remit to Administrator all product warranty ogreement data and applicable
installment payment plan data within 14 days of product purchase date.

13. Process and pay “Paid in Full” and/or “Self Financed” agreement in-
voices received from the Administrator within 14 days from the invoice
date. Administrator will invoice Seller by mail, email, and/or fax for
all “Paid in Full” and/or “Self Financed” agreements within 48 haurs
of receipl of dala. If payments for “Paid in Full* and/or “Self Financed”
invoices are not received, the follawing may apply: ability to sefl “Paid
in Full” and/or “Self Financed” agreements may be terminated and/or
rejected; late fees and/or reinstatement fees may be applied; purchaser
benefits may be terminated.

14. Hold Administrator, Distributor and their officers, employees, associates
and all other parties harmless from and indemnify, defend and reimburse
said parties in relation lo all fees, costs and expenses assaciated with
claims outside the terms and conditions of the product warranty agreement
and/or claims relating to alleged wrongful conduct of Seller including with-
out limitation failing to comply with applicable state, federal, international,
adminisirative, municipal and local laws, regulations and guidelines
relating to Seller's activities.

{Seller). Administrator is in the business of distributing and administrating vehicle praduct warranty programs o vehicle

[TereatChoice™ [TFecureChoice™

15. “Event of Default” by Seller is:

of Default in the payment of any amount dve Adminisirator under
this agreement.

b} Failure to perform any covenant or agreement (other than the
payment of monies due-Administrator) under this Agreement within
fifteen days after written nolice of such default,

¢] Commencement of any voluntary proceeding under any bankrupicy,
reorganization, arrangement, insolvency, readjusiment of debl,
receivership, dissolulion or liquidation law or statute of any jurisdiction,
whelher now or hereafier in affect; or shall be adjudicated insolvent
or bankrupt by o court of competent jurisdiction; or shall petition or apply
for or acquiesce in or consent lo the appoiniment of any receiver or
trustee for alt or substantially alf of Seller’s property; or shall make an
assignment for benefit of creditors.

d) Commencement of any voluntary proceeding under any bankruplcy,
reorganizafion, arrangement, insolvency, readjustment of debi,
receivership, dissolution or liquidation law or stalute of any
jurisdiction, whether now or hereafter in affect; or a receiver or trustee
shall be appointed for Seller for afl or substantially all of the Seller's
property, provided if any disability referred to in this clause {d) is
removed, dismissed, disconfinued, or terminated within forty-five
days afler the occurrence thereof, then such disability shall not be an
Event of Default.

e) Seller or any officer of Seller is convicted of any criminal offense
involving fraud, misappropriation of funds, or simi?::r conduct.

Administrator Agrees to:

1.

3.

4.

Receive and process all product warranty agreement data, fees, or pay-
ment installment plan data, under the condition that olf required informa-
tion has been provided.

Process all eligible praduct warranty agreement data and ship to purchasers
the Vehicle Protection Kit within 48 business hours after receiving the product
warranly agreement dala and installment payment plan data from Seller.
Adjudicate alf claims within the terms and conditions of product warranty
agreement(s).

This Seller Agreement may not be allered by either party unfess ogreed
upon by both parties in wrifing.

Miscellaneous:

1.

TERMINATION OF AGREEMENT: This agreement may be terminated by
either party upon a 30 day wrillen nofice to the other party, such termi-
nation will be effective on the date specified by such notice. In the event
of termination of this Agreement, the obligation of the Seller under this
Agreement is liable for any fines, expenses or other obligations incurred
prier to the effective date of termination.

Administrator may cancel seller agreement without notice if Seller commits
fraud, defalcation, dishonesty or intentional misrepreseniation direcled to
Consumer Direct Warranty Services.

This Seller Agreement will expire 60 days from the date referenced above
if no product warranty agreements have been received from Seller and
Seller will become “inactive.”

Administrator may cancel seller agreement without nofice, if payments on
“Paid In Full” agreements are nct received.

A ée[lekelhforniﬁi n

Return completed form to administralor via fax ot: {530) 246-8286 or by email: soles@CDWSnow.com

For assistance call: 800-209-3755 {option 662} * www.CDWSnow.com = A Seller Agreement per location is required for Sellers with mulliple locations

COWS Seller Agrmi 1-2010
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After printing this label:

1. Use the 'Print' button on this page to print your label to your laser or inkjet printer.

2. Fold the printed page along the horizontal line.

3. Place label in shipping pouch and affix it to your shipment so that the barcode portion of the label can be read and scanned.

Warning: Use only the printed original label for shipping. Using a photocopy of this label for shipping purposes is fraudutent and could
result in additional billing charges, along with the cancellation of your FedEx account number.

Use of this system constitutes your agreement to the service conditions in the cumrent FedEx Service Guide, available on fedex.com.FedEx will not be
responsible for any claim in excess of $100 per package, whether the result of loss, damage, delay, non-delivery misdelivery,or misinformation, unless
you deciare a higher value, pay an additional charge, document your actual loss and file a timely claim.Limitations found in the current FedEx Service
Guide apply. Your right to recover from FedEx for any loss, including intrinsic valueof the package, loss of sales, income interest, profit, attorney's fees,
costs, and other forms of damage whether direct, incidental,consequential, or special is limited to the greater of $100 or the authorized deciared value.
Recovery cannot exceed actual documented loss.Maximum for items of extraordinary value is $500, e.g. jewelry, precious metals, negotiable
_instruments and other items listed In our ServiceGuide. Written claims must be filed within strict time limits, see current FedEx Service Guide.

https://www.fedex.com/ shipping/html/en//PrintIFrarhe.html 2/10/2010
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Denis Kenny

From: Denis Kenny

Sent:  Friday, February 19, 2010 5:44 PM
To: 'Stickler, Marcia (OIC)'

Subject: RE: Meeting with the OIC

Hi Marcia, ‘

| thought it most efficient to send you a quick é_mail since we've been unable to speak directly the past
couple of days. | wanted to address a few key issues in anticipation of our Monday meeting.

As | mentioned in my last voicemail message, WA’s apparent requirement that an applicant for VSC
licensing must provide audited financial statements as a condition to beginning the licensing process is a
significant obstacle for my client. As you know, we are currently in the height of tax season. My client
has never had audited financial statements. According to its CPA, the turn-around time for audited
financial statements is approximately 6 months (please note that | misspoke in my vmail to you
regarding the turn-around time of 60-90 days. My client has worked with other state’s licensing
departments in resolving this issue by providing compiled or reviewed financial statements (which,
coupled with the CLIP, provides ample financial security for claims coverage). We would hope this may
be possible with WA.

In addition, as previously mentioned, every day the C&D exists, difficulties mount for my client’s day-to-
day business operations. My client’s CLIP carrier’s, AmTrust, is very concerned about the C&D and
naturally very interested in our efforts to seek a negotiated withdrawal/retraction of it. But the longer
the C&D remains, the more it is of great concern to AmTrust which in turn impacts my client’s ability to
retain coverage. So, we sincerely hope that the time-sensitivity of this matter is recognized.

Finally, you'll recall during the February 9th conference call in which Scott Stickney, myself, you and Mr.
Bader participated, Mr. Bader made in somewhat of an off-hand, but nonetheless alarming manner, the
statement (in reference to the named entities and individuals in the C&D) that engaging in unauthorized
insurance is a Class B felony under RWS 48.15. My clients vehemently deny any criminal wrongdoing.
However, | would be shirking my duties as their counsel not to properly advise them of their rights
including protecting them against self-incrimination. To this end, | respectfully ask for your assurance
that the Department has no intention or plan to refer this matter to the prosecuting authorities.
Irrespective, | hope you will understand that under the circumstances we are not in position to address
questions or answers about my client’s past business practices. Rather, the plan will be to discuss the
impact of the C&D and my client’s commitment to working with WA OIC on a go-forward basis to seek
VSC licensing/registration.

If you need to reach me prior to the 2pm meeting, please feel free to call my cell at 415-336-8780. |
should be reachable after around 9:30am.

Thanks again for your ongoing professional courtesy and cooperation. |look forward to meeting you on
Monday.

Denis

2/19/2010
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Denis S. Kenny

Scherer Smith & Kenny, LLP
140 Geary Street, Seventh Floor
San Francisco, CA 94108

Ph: (415) 433-1099

Fax: (415) 433-9434
www.sfcounsel.com
dsk@sfcounsel.com

THE INFORMATION CONTAINED IN THIS ELECTRONIC MESSAGE IS INTENDED ONLY FOR THE USE OF THE INDIVIDUAL OR
ENTITY NAMED ABOVE. ANY INADVERTENT DISCLOSURE TO OR USE BY ANY PERSON OTHER THAN THE INTENDED
RECIPIENT SHALL NOT BE DEEMED A WAIVER OF ANY ATTORNEY-CLIENT PRIVILEGE, OR EXPECTATION OF
CONFIDENTIALITY. [FYOU ARE NOT THE INTENDED RECIPIENT OR THE EMPLOYEE OR AGENT RESPONSIBLE, PLEASE
DELIVER IT TO THE INTENDED RECIPIENT. YOU ARE NOT AUTHORIZED TO READ, REVIEW, DISSEMINATE, DISTRIBUTE OR
COPY THIS COMMUNICATION AND ANY SUCH ACTIVITY IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS
COMMUNICATION IN ERROR, PLEASE IMMEDIATELY NOTIFY US BY TELEPHONE AT {415) 433-1099. THANK YOU.

IRS CIRCULAR 230 REGULATES WRITTEN COMMUNICATIONS ABOUT FEDERAL TAX MATTERS BETWEEN TAX ADVISORS AND
THEIR CLIENTS. TO THE EXTENT THE PRECEDING CORRESPONDENCE AND/OR ANY ATTACHMENT IS A WRITTEN TAX ADVICE
COMMUNICATION, IT IS NOT A FULL “COVERED OPINION.” ACCORDINGLY, THIS ADVICE IS NOT INTENDED AND CANNOT BE
USED FOR THE PURPOSE OF AVOIDING PENALTIES THAT MAY BE IMPOSED BY THE IRS REGARDING THE TRANSACTION OR
MATTERS DISCUSSED HEREIN.

From: Stickler, Marcia (OIC) [mailto:MarciaS@0IC.WA.GOV]
Sent: Wednesday, February 17, 2010 2:04 PM

To: Denis Kenny

Subject: RE: Meeting with the OIC

I'm sorry—you are right that the stay occurred when you demanded a hearing. | hope | didn’t give you a heart
attack. In any event, though, you will be called upon to give us the contact info on all WA customers eventually.
Again, | misspoke big time. My apologies.

From: Denis Kenny [mailto:denis@sfcounsel.com]
Sent: Wednesday, February 17, 2010 2:17 PM
To: Stickler, Marcia (OIC)

Subject: RE: Meeting with the OIC

Hi Marcia,

I left you a vmail this morning and hoped to speak with you about your email below before responding in
writing. | would still like to speak with you but in the meantime | thought it best to prepare a reply email
explaining my understanding of the situation. | think this provides a useful context for how I've been advising
my client to proceed vis-a-vis the C&D. I've also discussed your email with Scott Stickney (to make sure I’'m not
missing some nuance of WA law/administrative procedures) and he is in agreement with my understanding and
is equally surprised by your email below. '

In sum, my client has not sent out any notification to WA consumers. As advised in my Demand for Hearing

letter and previously discussed with you, our interpretation of RCW 48.04.020 is that the subject Demand for
Hearing operated as an automatic stay of the C&D. We included an affirmative request for a stay within the

2/19/2010
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Demand for Hearing letter in an abundance of caution as an alternative to cover all potential bases (i.e. in the
event the OIC takes a different position on this issue notwithstanding the fact that we have located no published
authority to the contrary). Indeed, our reading of RCW 48.04.020 precisely reflects the website fags published
by OIC at www.insurance.wa.gov/orders/hearings fag.shtml which state, in pertinent part (in answer to the
question “How do | demand a hearing?”)

“If your Demand for Hearing is received before the effective date of this Order, the penalties contained in the
Order will be stayed (postponed) until a final decision is made by the administrative law judge after your

hearing. . .”

We made the Demand for Hearing before the 10-day notification period contained in the C&D took effect. So,
the automatic stay has been properly invoked.

And, as a practical matter, if the Department is interested in working with my client toward a resolution of this
matter which would entail my client’s registration/licensing with the state of WA as a vehicle service contract
provider on a go-forward basis, sending the subject notification to WA consumers would only defeat this
collective goal by causing potentially disastrous effects on my client’s business prospects not only in WA but
nationwide. Indeed, the C&D has already caused significant damage to my client’s reputation in the industry
and potential current and future business opportunities including, most notably, my client’s ability to retain its
current insurance coverage or locate alternate carriers. Given these circumstances, we submit that a dispute
over the interpretation of the C&D vis-a-vis the automatic stay provisions of RCW 48.04.020, should be properly
avoided so the parties may continue working toward a constructive, cooperative resolution of the C&D.

In any event, it would appear that there may be a disconnect in our communication because my understanding
and the premise behind the goal of advising my client to move forward with the path of seeking vehicle service
contract provider licensing/registration in WA is and has always been in the context of WA not seeking to put my
client out of business. The expectation that my client would somehow be required to proceed with sending
notice of the C&D to WA consumers while, in turn, spending the significant time and expense of investing in the
foundation for future business in WA is unrealistic.

Please let me know if you have any questions or comments. Otherwise, we will continue to proceed under the
automatic stay and advise our client to continue exploring licensing/registration in WA on a go-forward basis.

Thank you.

Denis S. Kenny

Scherer Smith & Kenny, LLP
140 Geary Street, Seventh Floor
San Francisco, CA 94108

Ph: (415) 433-1099

Fax: (415) 433-9434
www.sfcounsel.com
dsk@sfcounsel.com

THE INFORMATION CONTAINED IN THIS ELECTRONIC MESSAGE IS INTENDED ONLY FOR THE USE OF THE INDIVIDUAL OR
ENTITY NAMED ABOVE. ANY INADVERTENT DISCLOSURE TO OR USE BY ANY PERSON OTHER THAN THE INTENDED
RECIPIENT SHALL NOT BE DEEMED A WAIVER OF ANY ATTORNEY-CLIENT PRIVILEGE, OR EXPECTATION OF

- CONFIDENTIALITY. IF YOU ARE NOT THE INTENDED RECIPIENT OR THE EMPLOYEE OR AGENT RESPONSIBLE, PLEASE
DELIVER IT TO THE INTENDED RECIPIENT. YOU ARE NOT AUTHORIZED TO READ, REVIEW, DISSEMINATE, DISTRIBUTE OR
COPY THIS COMMUNICATION AND ANY SUCH ACTIVITY IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS

2/19/2010
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COMMUNICATION IN ERROR, PLEASE IMMEDIATELY NOTIFY US BY TELEPHONE AT (415) 433-1099. THANK YOU.

IRS CIRCULAR 230 REGULATES WRITTEN COMMUNICATIONS ABOUT FEDERAL TAX MATTERS BETWEEN TAX ADVISORS AND
THEIR CLIENTS. TO THE EXTENT THE PRECEDING CORRESPONDENCE AND/OR ANY ATTACHMENT IS A WRITTEN TAX ADVICE
COMMUNICATION, IT IS NOT A FULL “COVERED OPINION.” ACCORDINGLY, THIS ADVICE 1S NOT INTENDED AND CANNOT BE
USED FOR THE PURPOSE OF AVOIDING PENALTIES THAT MAY BE IMPOSED BY THE IRS REGARDING THE TRANSACTION OR

MATTERS DISCUSSED HEREIN.

From: Stickler, Marcia (OIC) [mailto:MarciaS@OIC.WA.GOV]
Sent: Tuesday, February 16, 2010 2:59 PM

To: Denis Kenny

Subject: RE: Meeting with the OIC

Thanks. Just to remind you that since the stay is not yet in place, your client should by now have sent
notification to all Washington customers informing of the C&D. Presuming the stay is granted, you probably
won’t have to give us the contact info on all Washington customers by March 2, 2010, but you should be
prepared to do so later once we have completed whatever outcome. Whether a C&D or a Consent Order, we
will require the contact info on all Washington customers. See you on Monday.

From: Denis Kenny [mailto:denis@sfcounsel.com]
Sent: Tuesday, February 16, 2010 3:02 PM

To: Stickler, Marcia (OIC)

Subject: RE: Meeting with the OIC

Marcia,

I've confirmed that my client is available to meet as proposed below. | look forward to meeting you then.

In the meantime, per your suggestion, my client is in direct communication with Kris Graap regarding insurance
for purposes of exploring vehicle service contract licensing/registration on a go-forward basis.

Thank you.

Denis

Denis S. Kenny

Scherer Smith & Kenny, LLP
140 Geary Street, Seventh Floor
San Francisco, CA 94108

Ph: (415) 433-1099

Fax: (415) 433-9434
www.sfcounsel.com
dsk@sfcounsel.com

THE INFORMATION CONTAINED IN THIS ELECTRONIC MESSAGE IS INTENDED ONLY FOR THE USE OF THE INDIVIDUAL OR
ENTITY NAMED ABOVE. ANY INADVERTENT DISCLOSURE TO OR USE BY ANY PERSON OTHER THAN THE INTENDED
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RECIPIENT SHALL NOT BE DEEMED A WAIVER OF ANY ATTORNEY-CLIENT PRIVILEGE, OR EXPECTATION OF
CONFIDENTIALITY. IF YOU ARE NOT THE INTENDED RECIPIENT OR THE EMPLOYEE OR AGENT RESPONSIBLE, PLEASE
DELIVER IT TO THE INTENDED RECIPIENT. YOU ARE NOT AUTHORIZED TO READ, REVIEW, DISSEMINATE, DISTRIBUTE OR
COPY THIS COMMUNICATION AND ANY SUCH ACTIVITY IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS
COMMUNICATION IN ERROR, PLEASE IMMEDIATELY NOTIFY US BY TELEPHONE AT (415) 433-1099. THANK YOU.

IRS CIRCULAR 230 REGULATES WRITTEN COMMUNICATIONS ABOUT FEDERAL TAX MATTERS BETWEEN TAX ADVISORS AND
THEIR CLIENTS. TO THE EXTENT THE PRECEDING CORRESPONDENCE AND/OR ANY ATTACHMENT IS A WRITTEN TAX ADVICE
COMMUNICATION, IT IS NOT A FULL “COVERED OPINION.” ACCORDINGLY, THIS ADVICE IS NOT INTENDED AND CANNOT BE
USED FOR THE PURPOSE OF AVOIDING PENALTIES THAT MAY BE IMPOSED BY THE IRS REGARDING THE TRANSACTION OR

MATTERS DISCUSSED HEREIN.

From: Stickler, Marcia (OIC) [mailto:MarciaS@OIC.WA.GOV]
Sent: Friday, February 12, 2010 3:55 PM

To: Denis Kenny

Subject: Meeting with the OIC

The best | could do was a meeting on Monday, the 22" at 2 PM. Will that work? All OIC folks will be there, as
discussed. .

2/19/2010
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Denis S. Kenny, Bar No. 178542
Gabriel S. Levine, Bar No. 227271
SCHERER SMITH & KENNY LLP
140 Geary Street, Seventh Floor

San Francisco, CA 94108
Telephone: (415) 433-1099
Facsimile: (415) 433-9434
Attorneys for Respondents
BEFORE THE WASHINGTON STATE
OFFICE OF ADMINISTRATIVE HEARINGS
FOR THE OFFICE OF INSURANCE COMMISSIONER

In the Matter of: % Case No. 10-0018
Consumer Direct Warranty Services, Inc, g g%%é%gTION OF TAMARA
Warranty Administration Services, Inc. ) '
Warranty Administration Solutions, Inc. )
SafeData Management Services, Inc. g
Unregistered an Unaxithorized Entities, 3
And %

)
Robert L. Chapman )
James C. Sletner )
Jennifer Shaw %
Tamara Berbena )

)
Individual Respondents. )

)

I, Tamara Bérbe.na, declare as follows:
1. I have never held an Ownership, Officer or Director (i.e. member of the Board
of Directors) position with Warranty Administration Services, Inc, (“Services™), Safedata

DECLARATION OF TAMARA BERBENA Case No. 10-0018




Management Services, Inc. (“Safedata™), or any other entity with which Robert Chapman or
James Sletner are now or have been affiliated.

2, [ am currently employed by Services as the Co.lporate Executive Director.
Prior to that, I served in substantially the same capacity as the Director of Operations for
Safedata. Attached hereto as Exhibit A is a true and correct copy of my employment offer
letter with Safedata outlining the terms and conditions of my employment. Iam simply paid
a salary and I receive no shares or profit as an owner would. Iwork only 35 hours per week.

3. Throughout my employment, I have reported directly to Robert Chapman,
President/CEQ and James Sletner, S;)cretary/CFO. On infornmtioﬁ and belief, Mr. Chapman
and Mr. Sletner are the sole shareholders, officers and directors of Services and Safedata.

4, My title of Corporate Executive Director is not unlike the job title I held prior
to joining Services. I specifically held the job title of Director of Operations during my 13-
year tenure with an insurance administrator where I had substantially similar day to day job
responsib.ilities and, likewise, held no officer or director post.

5. I have no intention of opening my own Vehicle Warranty agency or any other
similar business. I neither have the desire, nor the funds to do so.

1 declare under penalty of perjury under the laws of fhe states of California and

Washington that the forgoing is true and correct except as to those matters stated on

information and belief as to which matters I believe them to be true and correct to the best of

my knowledge.

-

Dated: March / ¥ , 2010

Tamara Berbena

SADOCUMENT\Warranty Administration Services\Dept of Ins (WAWCease and Desist Matter\Pluxdmgs\ "Berbenaleclinal).doc
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Tamara Berbena

Dear Tamara:

It is my pleasure to extend the following offer of employment to you on behalf of
SafeData Management Services. This offer is subject upon any contingencies you may

wish to state,

Title: Director of Operati;)ns

Reporﬁng Relationship: The position will report to:

Jim Sletneg Owner & C.F.O. and Rob Chapman Owner & C.E.O.

Base Salary: Will be paid in semi-monthly installments of $2100, which is equivalent to
$50,400 on an annual basis, and subject to deductions for taxes and other withholdings as

required by law or the policies of the company.

Benefits; The current standard company health plan is Blue Shield with several options
for you to choose from, SafeData Management Services currently pays a maximum of
$250 monthly. A vision plan and life insurance are also included.

Vacation and Personal Emergency Time Off: After 90 days vacation is accrued at 1.67
hours per pay period during the first year, which is equivalent to one week on an annual
basis. After two years vacation is accrued at 3,34 hours per pay period which is
equivalent to two weeks on an annual basis, After five years vacation is accrued at 5.01
hours per pay period which is equivalent to three weeks on an annual basis.

After 90 days personal leave is accrued at 1,67 hours per pay period, which is equivalent
to one week on an annual basis.

Start Date: May 1%, 2006

Schedule: As requested you will have an alternating weekly schedule. One week will be
from 7:30 A.M. until 5:30 P.M. with a % hour lunch, The second week will be from 7:45
AM. until 1:30 P.M. with a % hour lunch. In lieu of being onsite you have agreed to
make yourself available by phone to staff from 2:00 P.M. to 5:00 P.M., during the second

week’s schedule.

~ Car/Phone/Travel Expenses: Normal and reasonable expenses will be reimbursed on a
monthly basis per company policy.

Your employment with SafeData Management Services is at-will and either party can
terminate the relationship at any time with or without cause and with or without notice,

All employee candidates are subject to pre-screening by Pre-Employ.com




You acknowledge that this offer letter, (along with the final form of any referenced
documents such as the job description), represents the entire agreement between you and
SafeData Management Services and that no verbal or written agreements, promises or
representations that are not specifically stated in this offer, are or will be binding upon

SafeData Management Services.

If you are in agreement with the 3 o outline, please sign below. This offer is in effect

Date
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