BEFORE THE STATE OF WASHINGTON
OFFICE OF INSURANCE COMMISSIONER 0 BAR 11 A 10 29

in the Matter of: - Docket No, 16-0027 HEARINSS DT
INSURANCE CGMMIsS

The Form A Application for the Proposed JOINT SUBMISSION ON HSSIONER

Acquigition of Control of: CONFIDENTIALITY ISSUES

ARCATHAN HEALTH PLAN, INC,,
A sphsidiary of HUNMANA INC,,

and

The Form E Application for the Proposed
Acquisition of Control of:

HUMANA INC., a Non-Domiciiary
Corporation,

By

AETNA INC,, a Penpyylvania corporation,

Pursuant o Paragraph 3 of the February 20, 2016 Notice of Hearing issued in the
captioned administrative procecding, the Staff of the Office of the Washington State Insurance
Commissioner (“OIC Staff™), Aetna Ine. (“Aetna”) and Humana Ine, (“Humana™) (collectively,
the “Parties™ hereby submit this Joint Submission on Confidentjality Issues. Astoa and Humana
request confidential treatment with respect to the three categories of documents set forth below,
The OIC Stafl copeurs with this request,

i FThe Porm I Statement,

On Ogtober 6, 2015, Actna filed the Form E Preacquisition Notification Form (the
“Form B with OIC. The Washington Insurance Code provides that the Commnissioner must
give confidential treatment to the Form E in its entivety, See Wash. Rev. Code § 48318.020(3)

(eff. Jan. 1, 2016) (extending confidential treatment to mnformation submitted thereunder “in the




same manner as provided in [Wash, Rev. Code §] 48.318.0387). The Washington Insurance
Code further provides that all documents, materials and information reported therein or provided
to the Commissioner in connection therewith “are confidential by law and privileged, and not
subject to chapter 42.56 [of the Washington Revised Code], are not subject to subpoena, and are
no$ gubject to discovery or admissible in evidence in any private civil action . ., )" Wash. Rev.
Code § 48.318.038(1) (eff. Jan, 1, 2016). Accordingly, pursuzant to Washington Revised Code
§ 34.05.446(1), the Parties jointly request that the Hearing Officer enter a profective order
requiring that the Form E and all information reported therein receive confidential weatment as
required by t‘h;al Washington Insurance Code, and order that they are not subject to public
inspection or diseidsure. éxf:c: not subject to subpoena or discovery, and are not sdmissible in
evidence in any private civil action, See Wash. Rev. Code § 3&%.05.4446&{1}; see alyo Was]—]. i
Cen. R.15(c) (providing for protection of court records under seal),

2.

O July 31, 2015, Actna subimitted Hy Form A S’gawlmnt 10 O (the “Form A™
Attached as BExhibit 7 (o the Form A are the biographical affidavits of the current Directors and
Executive Officers of Aetna, To the extent the blographical affidavits contain sensitive personal
information, such as informaton uged W prove identity, age, residential address and sooial
security number, such personal information is exernpt from public inspection and copying and
must be redacted from public records. See Wash, Rev. Code § 42.56.230(5) & {7y a} {protecting
personal information fom public inspection and copying o prevent _coxtnma'omjsizxg the
individuals® personal privacy and exposing them tw identity theft), Wash. Ct Gen. R. 31(e}
(requiring personal information to be redacted from court records); see also W-ash‘ Rev. Code
§ 48.31B.038(1) (protecting certain information disclosed to the Commissioner); Wash, Rev.
JOINT SUBMISSION ON CONFIDENTIALITY ISSUES

No. | 6-D027
" Page 2




Code § 48,02.065(6) (2015 (same). Accordingly, Aetaa and Flumana request thar the Hearing
Officer enter an order allowing the Parties o redact the personal information in the Directory’
and Officers’ biographicat affidavirs, including social security mumbers, dates of b:irth, phone
nurbers and home addresses.

3 TFinancial Projections,

Astached as Exhibit 10 (o the Foim A are flnancial projections of Arcadian Health Plan,
ine. (“Arcadian™. These financial projections contain key mmnagerial strategic decisions
concerning Arcadian’s growth prospects which, if known to Arcadian’s competitors, woukl
result in competitive harm 0 Arcadinn, These analyses are in the natare of working papers,
documents. materials, or nformation disclosed 1o the commissioner in the course of an
examination that are not required to be disclosed under the Insurance Code. See Wash. Rev,
(i{}ciie-'-§§' 48020651y, (3), (5) (eff Jan. 1, 2016). Actma and Humang request that these
projections be protecied from public inspection or disclosure subject to the right to petition 1o
allow inspection thereof as provided . Washington Revised Code § 48.02.065(8). Washington
faw provides that a public agency shall not be required to disclose trade secrets. See Wash. Rev,
Code & 48.02.120(3); Wash, Rev. Code § 19.108.010(4); Wash. Rev. Code § 42.56.270(1) &
{(11% see also Robbing, Geller, Rudman & Dowd, LLF v. State, 328 P.3d 9035, 911 (Wash. Ct.
App. 2014) (citation amitted) (The [Public Records Act] may not be used t0 acquire klicawladge
of a wade secrct.”); vee alse Wash, Rev, Code § 4831B.038(1) (protecting cortain information
diselosed to the Commissioner); Wash., Rev. Code § 48.02.065(6) (same). Pursuant o these
logal authorities, Actua and Humana request that the Hearing Officer enter a protective ovder
requiring that the Financial Projections receive confidential treatment and be maintained under
seul.
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The Inapplicabliity of the Jshikawg Factors.

Finally, the Nogice of Hearing references the fshikawa factors outlined 1 Stare v
Waidwz, 202 P,ﬁd 325, 328-29 (Wash, Cr. App. 2009). The Parties do not behieve the Ishikawe
factors apply t this administrative proceeding.  As the Washington supreme court recently
explained, whether an Ishikawa malysis Is neceysary depends on whether article 1, section 10 of
the Washington Constitation is applicable. State v. S.J. (Z':, 352 P.3d 749, 412135 (Wash, 2015).
The supreme court has eoncluded that “article 1, section 10 does not apply to the qua.simjudici;;l
pm.ctﬁi;:'d.ings of administrative agencies.” Mifls v. W, Wash. Univ,, 246 1134 1234, 1260 {Wash,-
2011} Given that this matter is proceeding before this administrative agency, articke [, S@cﬁqn
141 is inapplicable here zm;d,‘_in turn, the fshikewa factors are aiso inappiiceble.

Conclusion

For these reasons, Aetma and Homana respectfully request that the Hearing Officer enter
an ordgr (1) requiring that the Form B be mainmined as confidential in its entivety, (3) allowing
the Parties to redact the personal information in the blographical affidavits of the Directors and
Cficors, including social security munbers, dates of bisth, pﬁmw murnbers and home addepsses,
and {3) requiring that the Financial Projections be maintained as confidential. These requested
confidentiality protections are supported under established Wastzi.@z?on law aud the OWC Staff

concurs in the request,

Drated: March 10, 2016 STATE OF WASHINGTON

OFFICE OF INSURANCE COMMISSIONER
g T O
By CAGNA T gy 3l ]
et

Charles Brown, Senior Staff Attorney,
Legal Affaics Division
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Dated: March 10, 2006 ALTNA INC,
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Steven T. Whitmer

Timothy Farber

LOCKRE LORD LLP

11 South Wacker Drive

Chicago, 1L 60606

Phone: (312) 443-1869 (S, Whitmer)

Emrail: swhitmerinlockelord.com
tfarbergilockelord.com

feflrey L. Gingold

GINGOLD LAW FIRM PLLC

400 Harborview Drive 8E, Suite 237
Bainhridge Tsland, WA 98110
Phone: (206) 451-4665

Email: gingoldj@gingoldiaw.com

iated: Mareh 10, 2018 HUMANA INC,
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Michael 1. Homison

Elena M. Coyle

SKADDEN, ARPS, SLATE, MEAGHER &

FLOM LLP

Four Times Square

New York, NY 10036

Phome: (212) 735-2099 (M, Homison)

Email: micheelLhomison@iskadden.com
elena.covie@@skadden.com
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CERTIFICATE OF SERVICE
I hereby certfy that { was authorized to sign the foregoing document for such respective attorney
whose signature appears theveon, and e and cotreet copy of the above and foregoing document has been served

on the following vis hand-delivery, E-Mail. and U.8. Mail as desipnated below, on the 11" day of March, 2016,

Dovothy Seabourne-Taylor
OIC Hearings Unit

5000 -Capitol Blvd. 5E
Tomwater, WA 98501
Porathy S 3200
[Hand debivery & E Mail 1

Charles Brown, Erg,

OC Legal Aftairs Division
5000 Capltol Bivd, SE
Tomwater, WA 983501
CharlosBboic wa.any
[Hand delivery & E~Mali]

1 Bteven T, Whitmer, Esq.
Timothy Farber, Bsq.
focke Lorde LLP

{11 South Wacker Dr,
Chicago, 1L 60656
swhitmer@lockelvrd.com
tlarber@lockelord com
[E-Mail by request]

Michae! J. Flomison, Esy,

Elena M. Coyle, Esq. :
Skadden, Arps, Slate. Meagher & Flom LLP
Four Times Square

MNew York, NY 10036

michasl homison@skadden comy
elengcovie@skadden.com

[E-pail only by request]

feftrey L. Gingold, Esq.
Gingold Law Firm, PLLC

400 lldib(ﬂ vigw Do SE, Suite 237
Bainbr id,:,c sk, WA SE110

ginzoldi@gingoldiaw.com ,Q
{E-Mail & Hand Delivery] /j s
a«
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