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APPENDIX A

~ RESCISSION REPORTING FORM FOR
LONG-TERM CARE POLICIES
FORTHESTATEOF ___ =
FOR THE REPORTING YEAR 19( ]

Company Name:

Address:

Phone Number:

Due: March 1 annually

Instructions: .

The purpose of this form is to report all rescissions of long-term care insurance policies or
certificates. Those rescissions voluntarily effectuated by an insured are not required to be included
in this report. Please furnish one farm per rescission.

Date of Datels
Policy Policy and Name of Policy Claim/s Date of
Form # Certificate # Insured Issuance Submiited Rescission

Detailed reason for rescisgion:

Signature

Name and Title (please type)

Date
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Long-Term Care Insurance Model Regulation
APPENDIX B

Long-Term Care Insurance
Personal Worksheet

People buy long-term care insurance for many reasons. Some don’t want to use their own assets to
pay for long-term care. Some buy ingurance to make sure they can choose the type of care they get.
Others don't want their family to have to pay for care or don’t want to go on Medicaid. But long-term
care insurance may be expensive, and may not be right for everyone.

By state law, the insurance company must fill out part of the information on this worksheet and ask
you to fill out the rest to help you and the company decide if you should buy this policy.

Premium Information

Poticy Form Numbers

The premium for the coverage you are considering will be [§_______ per month, or § per .
year,) [a one-time single premiumof $________ ]

Type of Policy (noncancellable/guaranteed renewable):

The Company's Right to Inerease Premiums:

[The company cannot raise your rates on this policy.] [The company has a right to increase
premiums on this policy form in the future. provided it raises rateg for all policies in the same class
in this state.] [Insurers shall use appropriate bracketed statement. Rate guarantees shall not be -
shown on this form.]

Rate Increase History

The company has sold long-term care insurance since [year] and has seld this policy since [year].
(The company has never raised its rates for any long-term care palicy it has sold in this state or any
other state.] [The company hag not raised its rates for this policy form or similar policy forms in this
state or any other state in the last 10 years] [The company has raised its premium rates on this
policy form or similar policy forms in the last 10 years. Following is a summary of the rate
increases.]

Drafting Note: A company may use the first brackeled sentence abgve only if it has nover increased rates under any prior
policy forms in this state or any ether state, The issuer shall Yist ench promium increase it has instituted on this or similar
poliey forms in this state or nny other state duning the last 10 years, The list ahall provide the policy form, the ¢akendar years
the forin waoa availabla for sale. and the calendar year and the amount {percentage) of each incrense, The insurer shall provide
minimum and maximum percentages if the raie incroase is vorinble by rating characteristics. The insurer may provide, in o
. fair mannoer, additional explanmtory information as appropriate.
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Questions Related to Your Income

How will vou pay each year's preminm?
OFrom my Income OFrom my SavingsfInvestments OMy Family will Pay

[0 Have you considered whether youw could afford to keep this policy if the premiums went up, for
example, by 20%?)]

Drafting Note: The izruer is ot required to use the bracketed sentence if the policy is fully paid up or is a noncancellable
policy.

What is your annual income? (check one) OUnder §10,000 0O08[10.20,000) 88[20-30,000] CIS[30-
50,000] OCver $50,000

Drafting Nota: The issuer may choose the numbers to put in the brackers to fit its guitability standards,

How do you expect your income to change over the next 10 years? (check one)
INo change Olncrease ODecrease

If you will be paying premiums with money received only from your cwn income, a rule of thumb
is that you may not be able to offord this policy if the premiums unll be more than 7% of your
income.

Will you buy inflation protection? {check one) O Yes OO No
If not, have vou considered how you will pay for the difference between future costs and your daily
benefit amount? CiFrom my Income  OFrom my Savings/Investments OMy Family will Pay

The national average annual cost of care in finserl year] was finsert $ amounij, but this figure
varies across the country. In ten years the national average annual cost would be about finsert
$ amount] if costs increase 5% annuaily.

Drafting Note: The projected coat ¢nn be based on federal estimates in a current year, [n the above statement, the second figure
equals 163% of the first Bgure.

What elimination period are you considering? Number of days
§ . forthat period of care.

Approximate cost

How are you planning to pay for your care during the elimination pertod? {check one)
OFrom my Income OFrom my Savings/Investments Oy Family will Pay

Questions Related to Your Savings and Investments
Not counting your home, about how much are all of your assets (your savings and investments)
worth? (check one)

MUnder $20,000 0£20,000-530,000 £3$30,000.850,000 OOver $50.000

How do you expect your assets to change over the next ten years? (check one)
OStay about the same Olncrease ODecreasze

If you are buying this policy to protect your assets and your assets are less than 330,000, you
may wish to consider other options for financing your long-term care.
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Disclosure Statement

The answers to the questions above describe my financial situation.
Or

1 choose not to complete this information.

(Check cne.)

O 1 acknowledge that the carrier andfor its agent (below) has reviewed this
form with me including the premium, premium rate increase history and
potential for premium increases in the future. [For direct mail situations,
use the following: [ acknowledge that I have reviewed this form including
the premium, premium rate increass history and potential for premium
increases in the future.] [ understand the above disclosures, I understand
that the rates for this policy may increase in the future. (This box
must he checked).

Signed:

{Applicant) (Date)
[ 1explained to the applicant the importance of completing this information.

Signed:

(Agent) (Date)

Agent’s Printed Name: 1

fin order for us to process your application, please return this signed statement to [name of
company], along with yeur application.}

[(My agent has advised me that this policy does not sgem to be suitable for me. However, I still want

the company to consider my application,

Signed: ‘ I
(Applicant) (Date)

Drafting Note: Cheose the appropriate sentences depending an whether this is o direct mail or agent snle.
The company may contact you to verify your ansters.

Drafting Note: When the Long-Term Gare Insurance Personnl Workasheet ia furnished to employees snd their spouses under
emplover group policies, the text from the heading "Disclosure Statement” to the end of the page may be removed,
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APPENDIX C

Long-Term
Care
Insurance

Model Regulation Service~—di™ Quarter 2014

Things You Should Know Before You Buy
Long-Term Care Insurance

A long-term care insurance policy may pay most of the costs for your care in a
nursing home. Many policies also pay for care at home or other community
settings. Since policies can vary in coverage, you should read this policy and
make sure you understand what it covers before you buy it.

[You should not buy this insurance policy unless you can afford to pay the
premiums every year.] [Remember that the company can increase premiums in
the future.]

Drafting Note: For single premium policies, delete this bullet; for noncancellnble policies, delste the second sentence anly.

Medicare

Medicaid

Shopper's
Guide

Counseling

Facilities

The personal worksheet includes questions designed to help you and the
company determine whather this policy is suitable for your needs.

Medicare does not pay for most long-term care.

Medieaid will generally pay for long-term care if you have very little income and
few assets. You probably should not buy this policy if you are now eligible for
Aledicaid.

Many people become eligible for Medicaid after they have used up their own
financial resources by paying for long-term care services.

When Medicaid pays your spouse’s nursing home bills. you are allowed to keep
your house and furniture, a living allowance, and some of your joint asseis.

Your choice of long-term care services may be limited if you are receiving
Medicaid, To learn more about Medicaid, contact your local or state Medicaid
agency.

Make sure the insurance company or agent gives vou a copy of a book called the
National Association of Insurance Commissionara’ "Shopper's Guide to Long-
Term Care Insurance.” Read it carefully. 1f you have decided to apply for long-
term cafe insurance, you have the right to return the policy within 30 days and
get back any premium you have paid if you are dissatisfied for any reason or
choose not to purchase the poliey.

Free counseling and additional information about long-term care insurance are
available through vour state’s insurance c¢ounseling program. Contact your
state insurance department or department on aging for more information about
the senior health insurance counseling program in your state.

Some long-term care insurance contracts provide for benefit payments in
certain facilities only if they are licensed or certified, such as in assisted living
centers. However, not all states regulate these [acilities in the same way. Also,
many people move into a different state from where they purchased their long-
term care insurance policy. Read the policy carefully to determine what types of
facitities qualify for benefit payments, and to determine that payment for a
covered gervica will be made if you move to a state that has a different licensing
scheme for facilities than the one in which you purchased the policy.
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APPENDIX D
Long-Term Care Insurance Suitability Letter
Dear [Applicant):

Your recent application for long-term care ingurance included a “personal worksheet,” which asked
questions about your finances and your reasons for buying long-term care insurance. For your
protection, state law requires us to consider this information when we review your application, to
avoid selling a policy to those who may not need coverage.

[Your answers indicate that long-lerm care insurance may not meet your financial needs. We
suggest that you review the information provided along with your application, including the booklet
“Shopper's Guide to Long-Term Care Insurance” and the page titled “Things You Should Know
Before Buying Long-Term Care Insurance.” Your state insurance department also has information
about long-term care insurance and may be able to refer you to a counselor free of charge who can
‘help you decide whether to buy this policy.]

[You chase not to provide any financial information for us to review.]

Drafting Note: Cheoso the paragraph that applies.

We have suspended our final review of your application. If, after careful consideration, you still
believe this pelicy is what you want, check the appropriate box below and return this letter to us
within the next 60 days. We will then continue reviewing your application and issue a policy if you
meet our medical standards.

[f we do not hear from you within the next 60 days, we will close your file and not issue you a policy.
You should understand that vou will not have any coverage until we hear back from you, approve
your application and issue you a policy.

FPlease check one box and return in the enclosed envelope.

a Yes, [although my worksheet indicates that long-term care insurance may not be a suitable
purchase,] I wigh to purchase this coverage. Please resume review of my application.

Drafting Note: Dolete the phrase 1n brackets if the applicant did net anawer the questions about income.

N No. I have decided not to buy a policy at this time.

"~ APPLICANT'S SIGNATURE DATE

Flease return to fissuer] at laddress] by [date].
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APPENDIX E
Claims Denial Reporting Form
Long-Term Care Insurance

For the State of
For the Reporting Year of

Company Name:

Company
Address:

Due: June 30 annually

Company NAIC
Number:

Contact Person: Phone Number:

Line of Business: Individual Group

Instructions

The purpose of this form is to report all long-term care ¢laim denials under in foree long-term care
insurance policies. Indicate che manner of reporting by checking one of the boxes below:

D Per Claimant - counts each individual who makes one or a series of claim requests,

D Per Transaction — counts each claim payment request.

“Denied” means a claim that iz not paid {or any reason other than for claims not paid for failure to
meet the waiting period or because of an applicable preexisting condition. It does not include 2

request for payment that is in excess of the applicable contractual limits.

Inforce Data
State Nationwide
- Data Data?
Total Number of Inforce Policies [Certificates] as of December 31st
£ 2014 Nationa| Association of Insuranee Commiseioners 641-81
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Claims & Denial Data
State Nationwide
Data Daga!
1 { Tatal Number of Long-Term Care Claims Reported
2 | Total Number of Long-Term Care Claims Denied/Not Paid
3 | Number of Claims Not Paid due to Preexisting Condition Exclusion
4 | Number of Claims Not Paid due to Waiting (Elimination) Period
Not Met
5 | Net Number of Long-Term Care Claims Deniad for Reporting
Purposes (Line 2 Minus Line 3 Minus Line 4)
6 | Percentage of Long-Term Care Claims Denied of Those Reported
(Line 5 Divided By Line 1) :
7 | Number of Long-Term Care Claim Denied due to:
8 + Long-Term Care Services Not Covered under the Policy®
9 +  Provider/Facility Not Qualified under the Policy?
10 + Benefit Eligibility Criteria Not Met#
11 *»  Other
L. The nationwide data may be viewed as a more representative and credible indicator where

the data for claims reported and denied for your state are small in number.

2. Example—home health care claim {iled under a nursing home only policy.
3. Example—a facility that does not meet the minimum level of care requirements or the
licensing requirements as outlined in the policy.
4. Examples—a benefit trigger not met, certification by a licensed health care practitioner not
provided, no plan of care,
ek k ok
641-82 1 2014 National Associntion of Insurance Commissioners

OIC EXHIBIT 5 - Page 82 of 156




Model Regulation Service—it Quarter 2014

APPENDIX F

Instructions:

This form provides information to the applicant regarding premium rate schedules, rate schedule
adjustments, potential rate revisions, and policyholder options in the event of a rate increase.

In hall provid wing informati licant:

Long-Term Care Insurance
Potential Rate Inerease Disclosure Form

1. [Premium Rate] [Premium Rate Schedules]: (Premium rate] {Premium rate schedules)
that {is][are] applicable to you and that will be in effect until 2 request is made and
(filedi{approved] for an increase [is](are] [on the application](5____1)

Drafting Note: Use “approved” in states requiring prior approvel of rates.

2. The [premium] [premium rate schedule] for this policy [will be shown on the
schedule page of] [will be attached to] your policy.

3. Rate Schedule Adjustments:

The company will provide a description of when premium rate or rate schedule adjustments
will be effective {e.g., next anniversary date, next billing date, ete.) (fill in the blank):

1, Potential Rate Revisions:

This poliey is Guaranteed Renewable. This means that the raies for this product may he
increased in the future. Your rates can NOT be increased due to your increasing age or
declining health, but your rates may go up based on the expertence of all policyholders with
a policy similar to yours, '

If you receive a premium rate or premium rate schedule increase in the future,
you will be notified of the new premium amount and you will be able to exercise at
least one of the following options:

» Pay the increased premium and contintie your policy in foree as is.

» Reduce your policy benefits to a level such that your premiums will not increase. (Subject
to state law minimum standards.)

» Egercise your nonforfeiture option if purchased. (This option is available {or purchase for
an additional premium.)

v FExercise your contingent nonforfeiture rights.* (This option may be available if you do
not purchase a separate nonforfeiture option.)

Turn the Page

€ 2014 National Aasocintion of Insurance Commissioners §41-83

OIC EXHIBIT 5 - Page 83 of 156




Long-Term Care Insurance Model Reguiation

*Contingent Nonforfeiture

Il the premium rate for your poli.cy gees up in the future and you didn't buy a nonforfeiture option,
you may be eligible for contingent nonforfeiture. Here's how to teil if you are eligible:

You will keep some long-term care insurance coverage, if:

¢ Your premium after the increase exceeds your original premium by the percentage shown (or
more) in the following table; and

* You lapse {not pay more premiums) within 120 days of the increase.
The amount of coverage (i.e., new lifetime maximum benefit amount) you will keep will equal the
total amount of premiums you've paid since your policy was frst issued. If you have already
received benefils under the policy, so that the remaining maximum benefit amount is less than the

total amount ¢f premiums you've paid, the amount of coverage will be that remaining amount.

Except for this reduced lifetime maximum benefit amount, all other policy benefits will remain at
the levels attained at the time of the lapse and will not increase thereafter,

Should you choose this Contingent Nonlorfeiture option,.your policy. with this reduced maximum
benefit amount, will be considered “paid-up” with no further premiums due.

Example:

* You bought the policy at age 65 and paid the $1,000 annual premium for 10 years, so you
have paid a total of $10,000 in premium.

* In the eleventh year, you receive a rate increase of 50%, or $500 for a new annual premium
of 81,500, and you decide to lapse the policy (not pay any more premiums).

s Your “paid-up” policy benefits are §10,000 (provided you have a least $10,000 of benefits
remaining under your policy,)

Turn the Page
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Contingent Nonforfeiture
Cumulative Premium Increase over Initial Premium
That qualifies for Contingent Nonforfeiture
{Percentage increase is cumulative from date of original issue. It does NOT represent a one-time
increase.)
Issue Age Percent Increase Over Initial Premium
29 and under 200%
30-34 190%
35-39 170%
40-44 150%
45-49 130%
50-54 110%
55-09 90%
60 70%
61 66%
62 62%
63 58%
64 . 54%
65 50%
66 - 48%
67 ' 46%
63 44%
69 42%
70 40%
71 38%
72 36%
73 34%
T4 32%
75 30%
76 23%
77 26%
78 24%
79 22%
&0 20%
81 19%
82 : 18%
83 17%
84 16%
85 15%
a6 . 14%
87 13%
a5 12%
89 - 11%
90 and over - . 10%
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[The following contingent nonforfeiture disclosure need only be included for those limited pay
policies to which Sections 28D{4) and 28D(6) of the regulation are applicabls].

In addition to the contingent nonforfeiture benefits described above, the following reduced “paid-up”
contingent nonforfeiture benefit is an option in all policies that have a fixed or limited premium
payment period, even if you selected a nonforfeiture benefit when you hought your policy. 1f both the
reduced “paid-up” benefit AND the conlingent benefit described above are triggered by the same rate
increagse, you can chose gither of the two benefits.

You are eligible for the reduced “paid-up” contingent nonforfeiture benefit when zll three conditions
shown below are met:

1. The premium you are required to pay after the increase exceeds your original premium by '
the same percentage or more shown in the chart below;

Triggers for a Subgtantial Premium Increase
Percent Increase
Isgue Age - Qver Initial Premium
Under 65 500
65-80 30%
COver 80 10%
2. You stop paying your premiums within 120 days of when the premium increase took effect;
AND
3. The ratic of the number of months vou already paid premiums is 40% or more than the

number of months you originally agreed to pay.

If you exercise this option your coverage will be converted to reduced “paid-up” status. That means
there will be no additienal premiums required. Your benefits will change in the following ways:

a. The total Jifetime amount of benefits your reduced paid up policy will provide can be
determined by multiplying 90% of the lifetime benefit amount at the time the policy
becornes paid up by the ratio of the number of months you already paid premiums to
the number of months you agreed to pay them.

b. The daily benefit amounts you purchased will also be adjusted by the same ratio.

If you purchascd lifetime benefits, only the daily benefit amounts you purchased will be adjusted by
the applicable ratio,

Example:

*  You bought the policy at age 65 with an annual premium payable for 10 years.

+ [nthe sixth year, vou receive a rate increase of 35% and you decide to stop paying premiums,

»  Because you have already paid 50% of your total premium payments and that is more than the
40% ratio, your “paid-up” policy benefits are .45 (.90 times .50) times the total benefit amount

that was in effect when you stopped paying your premiums. If you purchased inflation
protection. it witl not continue to apply to the benefits in the reduced “paid-up” policy.
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Appendix G-
Replacement and Lapse Reporting Form

For the State of For the Repérting Year of
Company Name: Due:  June 30 annually
Company Address: Company NAIC Number;
Contact Person: : Phone Number:
(-

Instructions

The purpose of this form is to report on a statewide basis information regarding long-term care
insurance policy replacements and lapses. Specifically, every insurer shall maintain records for each
agent on that agent's amount of long-term care insurance replacement sales as a percent of the
agent’s total annual sales and the amount of lapses of long-term care insurance policies sold by the
agent as a percent of the agent's total annual =zales. The tables below should be used to report the
ten percent (10%) of the insurer's agents with the greatest percentages of replacements and lapses,

Listing of the 10 of Agents with the Greatest Percentage of Replacements

Agent's Name Number of Policies Number of Policies Number of Replacements As % of
Sold By This Agent Replaced By This Number Sold By This Agent
Agent

Listing of the 10% of Agents with the Greatest Percentage of Lapses

Agent's Name Number of Policies Number of Policies Number of Lapses As % of
8old By This Agent Lapsed By This Agent | Number Sold By This Agent

Company Totals .

Percentage of Replacernent Policies Sold to Total Annual Sales ____ %

Percentage of Replacement Policies Sold to Policies In Force (as of the end of the preceding calendar
year) %

Percentage of Lapsed Policies to Total Annual Sales %
Percentage of Lapsed Policies to Policies In Force (as of the end of the preceding calendar year)
%
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Appendix H.
Guidelines for Long-Term Care Independent Review Entitles

In order for an organization to qualify as an independent review organization for long-term care
insurance benefit trigger decigions, it shall comply with all of the following:

4. The independent review organization shall ensure that all health care professionals on its
: staff and with whom it contracts to provide benefit trigger determination reviews hold a
current unrestricted license or certification to practice a health care profession in the United

States.

b. The independent review organization shall ensure that any health care prefessional on its
staff and with whom it contracts to provide benefit trigger determination reviews who is a
physician holds a current certification by a recognized American medical specialty board ina
specialty appropriate for determining an insured’s functional or cognitive impairment.

c. The independent review organization shall ensure that any health care professional on its
staff and with whom it conkracts to provide benefit trigger determination reviews who is not
a physician holds a current certification in the gpecialty in which that person is licensed, by
a recognized American specialty board in a specialty appropriate for determining an
insured’s functional or cognitive impairment.

1
i
i
|

d. The independent review organization shall ensure that all health care professionals on its
staff and with whom it contracts to provide benefit trigger determination reviews have no
history of disciplinary actions or sanctions including, but not limited to, the lass of staff
privileges or any participation restriction taken or pending by any hospital or state or
federal government regulatory agency.

e. The independent review organization shall ensure that neither it, nor any of its employees,
agents, or licensed health care professionals utilized for benefit trigger determination
reviews receives compensation of any type that is dependent on the outcome of the review.

£ The independent review organization shall ensure that neither it, nor any of its employees,
agents. or licensed health care professionals it utilizes for benefit trigger determination
reviews are in any manner related to, empleyed by or affiliated with the insurer, ingured or
with a person who previausly provided medical care or long term care services to the insured.

g. The independent review organization shall provide a description of the qualifications of the
reviewers retained to conduct independent review of long-term care insurance benefit irigger
decisions, including the reviewer’s current and past employment history, practice affiliations
and a description of past experience with decisions relating to long-term care, functional
capacity, dependency in activities of daily living, or in assessing cognitive impairment.
Specifically, with regard to reviews of tax qualified long.term care insurance contracts. it
must demonstrate the ability to assess the severity of cognitive impairment requiring
substantial supervision to protect the individual from harm, or with assessing deficits in the
ability to perform without substantial assistance from another person at least two activities
of daily living for a period of at. least 90 days due to a loss of functional capacity.
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The independent review arganization shall provide a description of the procedures employed
to ensure that reviewers conducting independent reviews are appropriately licensed,
registered or certified; trained in the principles, procedures and standards of the
independent review organization; and knowledgeable about the functional or cognitive
impairments associated with the dingnosis and disease staging processes, including expected
duration of such impairment, which is the subject of the independent review.

The independent review crganization shall provide the number of reviewers retained by the
independent review organization and a description of the areas of expertise available from
such reviewers and the types of cuses such reviewers are qualified to review (e.g.,
assessment of cognitive impairment or inability to perform activities of daily living due to a
loss of functional capacity).

The independent review organization shall provide a description of the policies and
procedures employed to protect confidentiality of protected health information, in accordance
with federal and state law.

The independent review organization shall provide a description of its guality assurance
program. )

The independent review organization shall provide the names of all corporations and
organizations owned or controlled by the independent review organization or which own or
control the organization, and the nature and extent of any such ownership or control. The
independent review organization shall ensure that neither it, nor any of its employess,
agents, or licensed health care profesgionals utilized are not a subsidiary of, or owned or
controlled by, an insurer or by a trade association of insurers of which the insured is a
member. '

The independent review organization shall provide the names and resumes of all directors,

officers and executives of the independent review organization.

-

Chronglogical Summuary of Actions {all references are lo the Proceedings of the NAIC).

1988 Proc. 1 8, 90-21, £99.630, 652, 636-661 (adopted).

1985 Proc. [ 9, 24-23, 703, 754-735, 791-794 {amended).

1989 Proc. I 13, 33.24, 463, 476-477, 484-193 famended nnd regrinted).

15890 Proc, 1 6, 27.28, 477, 541.542, 545556 famended and reprinted).

[990 Proc. If 7, 16, 600, 617, 649 (amended).

1991 Proc. 1 8, 17-18, 605-610, 662, 672687 (amended and reprinted).

1392 Proc. I 86, 93, 914, 954, 963, 967.952, 987 (omended and reprinted).

1992 Proc. IT' 9. 11, 672, 647, 696 (amended}.

1993 Proc. 18, 136, 813, 843-844, §-46-848 (amended).

1983 Proc. 14 Quarter 3. 34, 267, 274, 376 {amended).

1994 Proc. I Quarler 4, 39, 4-46-147, 431, 457459 {aemended).

1994 Proc. +# Quarter I7, 26, T13.714, 722, 721, 737, 72976} (amended and reprinted).
1393 Proc. ™ Quarter B, 36, 333, 631, 633-633 (amended).

1596 Proc. 24 Quarter 10, 33, 731, 812, 825 {amended).

1997 Proc. 1% Quarter 34, 55, 56, 57. 700, 704-714 {omendments on life/long-term care).
1997 Proc. M Quarter 759, 771-772 (discussed amendments on personal worksheet).
1997 Proe. 4 Quarter 25-26, 876 (amendmenta on personal worksheet adopted).
1998 Proc I+ Quarter 13, 17, 769, 500, §34 {amended),

1999 Proc. £+ Quarter 18, 929, 969, 972, 978.99) {amended).

2000 Proe, ™ Quarter 21-22, 163, 292.309 (amended).

2061 Proc. 4 Guarter 6, 14, 208, 285, 304-306 famended).

2008 Proe. £ Quarter 44, 61-122 (amended).

2009 Proc. 34 Quarier {amended).

2014 Summer National Meeling {amended).
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LONG-TERM CARE INSURANCE MODEL REGULATION

These charts are intended to provide the readers with additional information to more
easily access state statutes, regulations, bulletins or administrative rulings which are
related to the NAIC model. Such guidance provides the reader with a starting point from
‘'which they may review how each state has addressed the model and the topic being
covered. The NAIC Legal Division has reviewed each state’s activity in this area and has
made an interpretation of adoption or related state activity based on the definitions
listed below. The NAIC's interpretation may or may not be shared by the individual states
or by interested readers.

This state page does not constitute a formal legal opinien by the NAIC staff on the
provisions of state law and should not be relied upon as such. Nor does this state page
reflect a determination as toe whether a state meets any applicable accreditation
standards. Every effert has been made to provide correct and accurate summaries to
assist the reader in targeting useful infermation. For further details, the laws cited
should be consulted. The NAIC attempts to provide current information; however, due to
the timing of our publication production, the information provided may not reflect the
most up to date status. Therefore, readers should consult state law for additional
adoptions and subsequent bill status.
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KEY:

MODEL ADOPTION: States that have citations identified in this column adopted the most recent
version of the NAIC model in a substantially similar manner. This requires states to adopt the
model in its entirety but does allow for variations in style and format, States that have adopted
portions of the current NAIC model will be included in this column with an explanatory note.

RELATED STATE ACTIVITY: States that have citations identified in this column have not
adopted the most recent version of the NAIC model in a substantially similar manner. Examples of
Related State Activity include but are not limited to: An older version of the NAIC model, legistation
or regulation derived from other sources such as Bulletins and Administrative Rulings.

NO CURRENT ACTIVITY: No state activity on the topic as of the date of the most recent update.
This includes states that have repealed legislation as well as states that have never adopted
legislation.

NAIC MEMBER MODEL ADOPTION RELATED STATE ACTIVITY

Alabama ALA. ADAIN, CODE 1, 482.1.091-.32 to
482-1-091-.36 (199072009} (previous
version of model).

Alaska NQ CURRENT ACTIVITY

American Samoa NO CURRENT ACTIVITY

Arizona ARIZ. ADMIN, CODE §§ 20-6-1001 to
20-6-1024 (1992/2005) {previous
version of model); BULLETIN 2009-5
(2009).

Arkanpsas ARK. Cope R. § 13 {1990/2008)
(previous version of model).

California CalL. Ins. CoDE §§ 10230 to 10237.6
(1938/2013) (previous version of
model).

Colorado 3 CoLo. CODE REGS. § 702-4:4-4-1
(1997/20113 CoLo. CODE REGS.

§ 702-d:4-4-4 (2010/2013) (LTC
partnership program); BULLETIN
B-1.20 (2007); BULLETIN B-4.27
{2010/2012); BULLETIN B-4.30 (2012).
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NAIC MEMBER MODEL ADOFTION RELATED STATE ACTIVITY

Connecticut CONN. AGENCIES REGS. §§ 38a-501-8
to 38a-501-24 {1994/2013}
{Individual); §§ 38a-528-1 to
38a-528-17 (1994/2013) {Group)
{previous version of model).

Delaware .18 DEL. CODE REGS. § 1404
(1990/2010) {porticus of previous
version of model). BULLETIN

23 (2006).
District of Columbia D.C. MUN. REGS. tit. 26, § 2600.1
(2006/2008). .
Florida FLA. ADMIN, CODE ANN. r.

690-157.001 to 69 157.023
(1989/2012) {previous version of
model); §§ 690-157.101 to
690-157.122 (2003/2013) (previous
version of model).

Georgia ‘ Ga. Comp. R. & REGS, 120-2.16-.01 to
' 120-2-16-.34 (1989/2009) (previous
version of model).

Guam ND CURRENT ACTIVITY

Hawaii Haw. REV. STAT. §§ 431:10H.201 to
431:10H-402 (2000/2014) (previcus
version of model). '

Idaho IpAHO ADMIN. CODE r. $0.18.01.60
{199042007) (previous version of
meodel); BULLETIN 2007-7.

Illinois ILL. ApsiN. CODE tit, 50, §§ 2012.10
to 2012.150 (1990/2014) (previous
version of model).

Indizna 760 TND. ADMIN. CODE 2-1:1 to
2-20-42 (2007) {previous version of
madel).
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NAIC MEMBER MODEL ADOPTION RELATED STATE ACTIVITY

lows lowa ADMIN, CODEr. §§ 191-39.1 to
191-39.32 (1988/2009) (previous
version of model). BULLETIN 2008-17
{2008); BULLETIN 2009-7 {2003).

Kansas KAN. ADMIN, REGS. §§ 40-4-37 to
40-4-37v {1988/2009) (previous
version of model); BULLETIN 1996-8
(1996).

Eentucky 806 Ky, ADMIN. REGS. 17:081
(1993/2009) (previous version of
mode)); 806 Ky. ADMIN. REGS. 17:083
(2009).

Louisiana La. ADMIN. CODE tit. 37, §§ X111.1901
to XII1.1961 (Regulation 46)
(1993/2005} (previous version of
model}); BULLETIN 9-5-2006;
BULLETIN 06-03 {2006);: BULLETIN
12-28-2009 (2009). :

Maine 425 ME. CODE R. (2004/2015)

" {previous version of model);
BULLETIN 347 {2007); BULLETIN 63
(2009); BULLETIN 362 (2009);
BULLETIN 36} (2009); BULLETIN 369
(2010): BULLETIN 381 (2011).

Maryland MD. CODE ANN,, INS. §§ 18-101 to
18-120 {1989/2009) (portions of
previous version of model); §§ 15-401
to 13-407 (2011); MD. CODE REGS.
31.14.01.01 to 31.14.01.32
(1994/2014); 31.14.02.281 to
31.14.02.14 (1953/2014) {previous
version of model); BULLETIN 13-2009
{200%); BULLETIN 2016-33 (2010).

Massachusetts 211 Mass. CopE RECS. 65.01 to 65:16
(1989/2005) (portions of previous
version of mode! act and regulation).

Michigan MicH. Coarp. Laws §§ 500.3901 to
500.3955 (1992/2001) (previous
version of model).
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NAIC MEMBER MODEL ADOPTION RELATED STATE ACTIVITY

Minnesota : MINN. STAT. §§ 625.01 t0 628.33
(1997/2010) (previous version of
model); MINN. STAT. §§ 62A.46 to
624,56 (1986/2002); MINN. R.

§8§ 2745.0010 to 2745.0050 (1992)
{non-qualified plans}; BULLETIN
2007-5.

Mississippi 90-102 Miss. Copg R. (1990}
(previous version of model).

Missouri | Mo. CODE REGS. ANN. tit. 20,
§ 400.4.100 (1991/2003) (previous
version of model).

‘Montana MonT. ADatin. R.6.6.3101 to 6.6.3120
(1991/2008) (previouz version of
model}; BULLETIN 2007-4;
Memorandum 223-2010 (2010),

Nebraska 210 NEB. ADMIN. CODE ch, 46
(1989/2001) (previous version of
model); BULLETIN CB-114; BULLETIN
CB-113; BULLETIN CB-133 (2014).

Nevada NEv, ADMIN. CODE §§ 687B.005 to
687B.140 (1988/2009) (previous
vergion of model); 3602 (2010},
BULLETIN 2006-10; BULLETIN
010-020-AB (2010}.

New Hampshire N.H. CopE R. Ins. 3601.01 to 3601.30
{2004/2015).
New Jersey N.J. Apyn. CoDnE §§ 11.4-34.1 to

11.4-34.32 (1989/2010) {previous
version of model).

New Mexica .N.M. CopER. §§ 13.10.15.1 to
13.10.15.563 (1997/2004) (previcus
version of model).

"New York N.Y, Comp, CoDES R. & REGS, tit. 11,
8§ 52.12 to 52.65 (Regulation 62)
(1992/2002) {portions of previoug
version of model).
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NAIC MEMBER MODEL ADOPTION RELATED STATE ACTIVITY

North Carolina N.C. GEN. STAT. § 108A-70.4 {(2010);
11 N.C. ApyMiN. CODE 12.1002 to
12,1029 (1990/2002); § 12.05655
{1989/1992) (previous version of
model}; BULLETIN 2011-B-6 (2011).

North Dakota N.D., ADMIN. CODE 45-06-05-01 to
45-06-05-09 (1988/2004) (previous
version of model); BULLETIN 2013-1 _ |
(2013); BULLETIN 2014-1 (2014).

Northern Marianas | NO CURRENT ACTIVITY

Ohio OHID ADMIN. CODE § 3903-4-01

: {1994/2008) (previous version of
model); OHIO ADMIN. CODE
§ 3901-4-02 (2007/2013); § 3901.4-03
{2009).

Oklahoma OKLA, ADMIN. CODE §§ 365:10-5-40 to
365: 10-5-52 (1989/2009) (previous
version of model): §§ 365:10-5-53 to
365:10-5-54 (2008/2009); BULLETIN

6-23-2008.
Oregon Or. ADMIN. R. §§ §36-052-0500 to BULLETIN 2014-3 {2014).
' 836-052-0786 (1991/2015).
Pennsylvania 31 Pa. CODE §§ 89a.101 to §9a.129

(2002) (previous version of model);
40 PA. CONS. STAT. §3 991.1101 to
991.1115 (1921/2014).

Puerto Rico NO CURRENT ACTIVITY

Rhode [sland 27-44 R.I.CQDER. §§ 001 to0 016
{1989/1998); REG. 44 (2008) (previous
version of model); BULLETIN 2007-10
{2007y, BULLETIX 2011-2 (2011).

South Carolina S.C. CODE ANN. REGS. 69-44 (1989)
(previous version of model);
8.C. CoDE ANN. § 33-72-66 (2014);
BULLETIN 4-2009 (2009).
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NAIC MEMBER

MODEL ADOPTION

RELATED STATE ACTIVITY

South Dakota

8.D, ADMIN. R. 20:06:21:01 to
20:06:21:75 (1990/2015) (previous
varsion of model). BULLETIN 200%7-4
(2007); BULLETIN 2007-7 (2007).

Tenhessee

TENN. Comp. R. & REGS. 0780-1-61
(1991) (previous version of model),

Texas

28 TEX. ADMIN. CODE §§ 3.3801 to
3.3850; (portiens of previous version
of model) (1990/2002); BULLETIN
B.0020- 12 (2012).

Utah

UTaH ADMIN, CODE r, 530-148
{1992/2012) (previous version of -
model). BULLETIN 2014.7 (2014).

Vermont

21-020 V7. Cone R. § 024 1o 040
(2009/2010) (previous version of
model). BULLETIN HCA-130 (2010).

Virgin Islands

NO CURRENT ACTIVITY

Virginia

14 VA. ADMIN. CODE §§ 5-200-10
to 5-200-210 (1992/2015).

ADMIN, LETTER 1990-23 (1990)
(requireg NAIC Shopper’s Guide);
ADMIN. LETTER 2007-3 (2007)

Washington

WASH. ADMIN, CODE 284-54-010 to
284-54-900 (1989/2008) (portions of
previcus version of model); WasH.
ADMIN, CODE 284-83-400 to
284-83-425 (2011/2012).

West Virginia

W.Va ConeR. §§ 114-32-1 to
114-32-24 (1993/2011) {previous
vergion of model).

Wisconsin

Wis. ADMIN. CODE INS. § 3.46
(1991/2014) (previous version of
model); Wis. ADMIN. CODE INS.
§ 3.455 (1991/2002).

Wyoming

Wyo. CopE R. § 37 (1990/2603)
(previous version of modal).
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Proceedings Citations
Cited to the Proceedings of the NAIC

Section 1. Purpese

{See the commentary for the Long-Term Care Insurance Model Act, beginning at page 640-17, for
general information on long-term care insurance regulatory concerns.]

Section 2. Authority
Section 3. Applicability and Scope

From the e-arly stages of drafting the model act, the drafters contemplated a model regulation to
complement the act. 1986 Proc. I1 707.

At the June 1988 meeting, the chair of the Long-Term Care Insurance Working Group reported that
new isgsues had been assigned to the group. They would now consider the applicability of the
regulation to continuing care retirement communities, home health benefits, gatekeeper
mechanisms and long-term care coverage offered as riders to universal life insurance policies, 1988
Proc. 11 602,

* In late 1995 an industry trade association contacted the NAIC because it was concerned about the
regulatory oversight of life insurance used to fund long-term care. The association zaid some
provisions in the Long-Term Care Insurance Model Act and Regulation should not apply to lifeflong-
" term care insurance. The Senior Issues Task Force agreed to consider the issve. 1996 Proc. 1t
Quarter 712,

A trade association representative said that life insurance policies that accelerate benefits for long-
term care have not heen widely embraced by the life insurance industry because of the large amount
of conflicting regulatory oversight of these policies. By dealing with the conflicts and inappropriate
regulations codifying current practices, it would make it easier for insurance companies to enter this
marketplace. The flexibility of life/long-term care insurance policies is not available currently in
many states because of the high degree of regulation. 1996 Proc. 20d Quarter 810,

A consumer representative expressed concern that it may not be appropriate to regulate hife
insurance under the long-term insurance regulation because of the hybrid nature of these policies
and the inherent problems in regulation. 1996 Proc. 204 Quarter 810-811.

Amendments adopted in 1997 were recommended by the life insurance industry because the models
as constructed were not an exact fit for life insurance products with kong-term care riders. 1997
Proc. 1% Quarter G99,

A second portion was added to the first drafting note in 2000 with the amendments adopted then.
2000 Proc. 2+ Quarter 293.

In 1998 the Senior Issues Task Force was charged with the task of reviewing the Long-Term Care
Insurance Model Act and Regulation for compliance with the Health Insurance Portability and
Accountability Act of 1896 (HIPAA). 1998 Proc. 20 Quarter 11 880.

€ 2010 National Association of Inaurance Commissioners PC-641-1

OIC EXHIBIT 5 - Page 99 of 156




Model Rogulation Serviee—October 2010
LONG-TERM CARE INSURANCE MODEL REGULATION |

Proceedings Citations

Cited to the Proceadings of the NAIC
Section § (cont.)

HIPAA created tax-qualified plans so the task force needed to determine how the NAIC models
needed to be adjusted to clearly accommodate such plans. 1998 Proc. 20 Quarter 11 881-882.

The chair of the working group asked interested parties how many companies still wrote a
substantial percent of policies’that were not tax-qualified. An association representative responded
that her association had recently compiled results of a survey showing 80-90% of long-term care
insurance business was in policies qualifying for favorable tax treatment under HIPAA, 1998 Proc,
4t Quarter 11 765,

Regulators discussed v.hel.her they should refer to “qualified” plans or “tax-qualified” plans. The
working group agreed to use “tax-qualified” in the parts of the model that set standards for what to
disclose to consumers. An interested party commented that some states have tax benefits and
suggested use of the term "“federally tax-qualified.” A regulator suggested that the model clarify that
the terms are synonymous. 1999 Proc. 1¢ Quarter 612,

An industry representative gquestioned the use of the phrase “created a new category of long-term
care insurance” in the second drafting note under Section 3. He questioned whether the phrase
“created a new category” was accurate. He said HIPAA created standards for gualifted long-term
care insurance contracts, rather than creating a new category of coverage. A regulator responded
that in fact a new secticn in the model regulation was being created that applied only to qualified
contracts and in that light it was a new category. 1999 Proc, 1 Quarter 612,

Section 4. Definitions

New definitions A through D were added in 2000 with the amendment on rate stabilization. 2000
Proc. 20d Quarter 293-294.

Section 5. Policy Definitions

A. When deafting provisions regarding benefit triggers for coverage, the working group started
with one section that defined the activity of daily living and then used a measurement to determine
a person's ability to perform that activity. The group later decided to define the activity and then use
a separate section of the model to specify how the company is to determine a person's ability to
perfarm that activity of daily living. 1994 Proc. 3rd Quarter 607.

One of the activities of daily living included in early drafts was “mobility” but this was found to be
difficult to define and had not been included in earlier studies on activities of daily living. 1995
Proc. 1st Quarter 530,

B. This definition was added at the sgame time a3 amendments to the home health care section
were adopted in December 1991. 1992 Proc. 1B 966.

C. The definitions contained in Subsections C and I} were adopted at the same time as the
home health care benefit minimum standards. 1990 Proc. I 541.
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Proceedings Citations

Cited to the Proceedings of the NAIC
Section 5 {cont.)
D. COne regulator questioned whether the definition of bathing was tied to the person’s ability to

get in and out of a tub. Thé chair said this was not the intent and the definition was modified to
elarify that it included the task of getting in and out of the tub or shower. 1995 Proe. 1 Quarter
579.

E. The working group also discussed whether a measurement of cognitive impairment should
be included in Section 27 or in the definition. There were numerous suggestions for definitions and
elements to include in cognitive impairment. 1995 Proc. 1# Quarter 580.

F. The working group was not satisfied with the definition of “continence” in Sidney Katz’ study
or with the suggested model definition. One participant suggested this issue was more difficult
because it dealt with issues of personal hygiene. 1934 Proc. 4'b Quarter 716.

Another difficulty in crafting this definition was determining what was a continence definition and
what was a performance measure that should go in Section 27. One participant suggesied personal
hygiene should be covered in the definition of toileting instead. 1995 Proc. 1 Quarter 579.

G. An early draft of the mode! included “appropriate” in the definition of dressing to deal with a
person who is able to dress. but not necessarily able to dress for the season. A reply to that was that
the phrase "appropriate” can create interpretation problems. 1994 Proc. 4t Quarter 715,

H The first definition of “eating” was modified hecause it only stated the person must be able to
bring food to his or her mouth without saying anything about actually eating it. Another suggestion
was that the definition should deal with the person’s ability to prepare food. This suggestion was not
followed because food preparation was oot included in the activities of daily living in the research
performed by Dr. Katz. 1994 Proc. 4'* Quarter 715.

L. The definition of mental or nervous disorder does not include Alzheimer's Disease. 1988
Proc. | 652,
M. The definition of personal care was adopted at the same time as amendments to the home

health care section were adopted in December 1991. 1992 Proc. IB 968,

Q. A trade association asked that a drafting note be added under Subsection Q that stated,
“This regulation is not intended to preclude qualified long-term care insurance contracts from using
terms and definitions that are intended to satisfy the requirements of Section 77028 of the Internal
Revenue Code.” The chair indicated he would rather add a note indicating that a state should
develop a mechanism to aliow definitions devetoped by federal agencies to be used in qualified
contracis. 1999 Proc. 1 Quarter 812,

Section 6. Policy Practices and Provisions
A, A last-minute addition to the model just before adoption provided for the commissioner to

authorize nonrenewal on a statewide basis if the insurer demonstirates that the renewal will
jeopardize solvency in the manner set forth in the regulation. 1988 Froc. I 636, 657.
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Proceedings Citations

Cited to the Proceedings of the NAIC
Section 6A (cont.)

This provision remained in the model until 1990. §t was removed at the time the consumer
protection amendments were adopted. The concept is inherently contradictory to the concept of
guaranteed renewability. 1991 Proc. IB 692.

Interested parties urged adoption of a provision allowing conditionally renewable policies. The
subgroup chose to include a section allowing renewal provisions no less favorable than guaranteed
renewahle, 1988 Proc. 1 710.

A definition of level premium was added to ¢larify when the term could be used. An industry trade
association sugpested the term could only be used when the insurer did not have the right to change
the premium. 2000 Proc. 2" Quarter 310.

When the working group was considering amendments in regponse to the federal Health Tnsurance
Portability and Accountability Act (HIPAA), Paragraph (5) was added. Staff noted a question about
whethar the amendments actually made the policies guaranteed renewable, and whether the
provisions should apply o all long-term care policies. 1998 Proc, 3'1 Quarter 719.

An industry association representative commented that it was unclear under HIPAA whether the
requirement for guaranteed renewability included noncancellable contracts. He suggested that
guaranteed renewability of tax-qualified plans should be linked to the Internal Revenue Code
because future guidance from the U.S. Treasury Department might clarify whether nonecanceliable
contracts were encompassed within the guaranteed renewability requirements of HIPAA. 1999
Proc. 1* Quarter 611.

B. Interested parties urged retention of the availability of territorial limitations. They said that
the ability of the insurer to pay only those providers located in the United States and to pay
providers at rates appropriate to their service area could be critical to cost containment and quality
of care. They urged adoption of a drafting note following Subsection B(6} to express that concern
clearly. 1988 Proe. I 710.

Paragraphs (6) and (7) were added as part of the HIPAA amendments. 1999 Proc. 4 Quarter 981.

C. This section was modified just before adoption to address concerns of the advisory
comrnittee. 1988 Proc, 1 6566, 658.

D. The drafters original roniinuation and conversion section was one sentence in length. A
drafling note indicated that further review and relinement would be made in the future, 1988 Proc.
1652, 658,

The existing section was superseded by an entirely new Section 6D in December of 1988. The section
now mandates provision for continuation or conversion. The regulation provides a right to
gontinuation by whatever means and reasonably approximates a guaranteed renewable individual
policy. One other significant provision of the section is that an individual will be able to continue
coverage at entrance age and the benefits will be identical to or determined by the commissioner ta
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Cited to the Proceedings of the NAIC

Section 6D (cont.)

be substantially equivalent. There was discussion on whether languagé should be included in the
model to require a secondary carrier to reserve prior o its responsibility for continuing coverage.
This is an item that the insurer should resolve, according to members of the working group. It was
suggested that a future modification would be language requiring the insurer to nelify certificate
holders of their right to continuation or conversion of their policy at the time of termination. 1988
Proc. I 761-762.

Conversion is the primary vehicle for assuring maintenance of coverage. Continuation is limited to a
right to continue benefits where someone’s eligibility is based on his or her relationship 1o another
person and where that relationship has digsolved. A certificate holder is entitled to maintenance of
coverage which is identical to coverage held previously and which is rated on initial entry age into
the program. Upon the urging of the advisory committee, language was added to allow “substantially
equivalent” benefits, 1989 Proc. I 764,

Amendments to Section 6D{2) and (4) in June of 1939 accommodated continuation and conversion in
the managed care environment. 1989 Proe, II 513-514.

E. This section was added as part of the consumer protection amendments of 1990. A consumer
representative asked whether this provision and the one on continuation and conversion required
the offering of the same benefits. The task force chair responded that they d:d nol necessarily
provide the same coverage. 1991 Proc. IB 664,

The 1ask force ¢ongidered whether inclusion of this new subsection was necessary. They decided it
wag; additionally, they concluded that the language was more stringent than existing group
discontinuance and replacement provisions and that it is not duplicative of the continuation and
conversion sections in the regulation. 1991 Proc. IB 716.

F. The task force first considered proposals which would place a cap on the amount of increase
in rates allowed in 1991. They were concerned that low prices would be charged for younger ages
with dramatic increases later; and also concerned, on the other hand, with solvency issues. 1992
Proc. IB 986.

The task force decided the issue of rate caps was tied to the nonforfeiture issue. However, thé task
force could discuss prohibiting attained age rating and adopted such a provision in £991. 1992 Praoc.
1B 983. The proposal adopted is now Section 6F(1). 1992 Proc. IB $70-971.

When reviewing the draft of the new paragraph, one individual inquired whether age 65 was an
absolute cut-off or whether those who continue to work until a later age should be excluded. After
some discussion the task force concluded the cap should be set at 65. 1992 Praoc. IB 960,

One industry attendee at the task force meeting stated that the draft implies that rate adjustments
for policies izsued to individuals beyond age 65 are not allowed. An NAIC staff member respondad

that the goal is to make sure the rate structure does not actually display increases based on either
age or duration. 1992 Proc. IB 961.
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Section 6F {cont.)

After adoption of the amendment on attained age and durational rating, the task force continued to
consider rate stabilization a high priority. 1992 Proe. IIB 688,

The task force agreed to consider the concept of an annual and lifetime rate cap. A consumer
representative stated that rate stabilization was of considerable public pelicy importance. One
regulator commented that the task force should consider the long tail of these pelicies and the
budget consequences. Another consumer representative emphasized that currvently the risk is being
placed entirely on the consumer who is unable to evaluate it. 1992 Proe. IIB 695,

The working group members considered several discussion drafts distributed by interested parties.
One was the development of a “dynamic” grid, which would contain basic assumptions regulators
could use in reviewing long-term care insurance rate filings. A regulator suggested the approach of
rate caps for certain ages and proposed a 50% lifetime cap and a 5% per year cap for policyholders
over the age of 70. The working group agreed to consider other approaches to rate stabilization also,
1993 Proc. IB 851-852.

A consumer representative listed several concerns he thought should receive consideration by the
task force: (1) “low balling” (sefting an artilicially tow initial rate and then increasing the premium
significantly), (2) rate shock and the effect of lapses at all ages, (3) the predictability of rates, and (4)
solvency due to the long tail of claims. Several attendees at the meeting urged the task force to
undertake a full discussion of the principlea and not rush into anything. Others told of rate increases
of 150% or more for individuals over 80 years of age and urged the task force to addreas the issue
immediately. 1893 Proc. 1B 841. ‘

The task force considered a proposal which required non-cancelable policies after age 70. A consumer
representative stated there needed to be protection at all ages, but the levels of protection at
different ages could vary. The task force agreed to consider a level premium requirement, and
whether such a requirement wonld also apply to extra benefits added to a policy as a result of
inflation protection. An indusiry representative urged the task force to recognize uncertainties in
the marketplace, solvency, medical breakthroughs, utilization patterns and judicial interpretation.
Another stated that the task force should consider the complexity of the issue and the likelihcod the
cempanies will make mistakes on pricing. 1993 Proc. IB 823.

At a later meeting of the task force, the members discussed the possibility of making all polices non-
cancelable and the consensua was that this was not desirable, at least not at the present time. One
issue that waa discussed was whether any sort of rate cap would apply prospectively only and no
conclusion was reached on this. Another concern was how to handle large rate increases for closed
blocks of business. 1993 Proc. 20d Quarter 761.

By mid-1893 the task force had considered {1} totally non-cancelable policies, (2) making the
institutional (hospital or nursing home) component of the premium non-cancelable while allowing
the nen-institutional component to increase, (3) requiring companies to offer reduced benefit
packages at the same premium as was previously being paid, (4) limiting rate increases to 50% every
three years, and (6) annual and lifetime rate caps. 1993 274 Quarter 759.
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Members generally did not favor a strict non-cancelable approach. One regulator suggested a hybrid
appreach which would include two payment plang (1) a non-cancelable policy, or (2) a policy with
five-year rate guarantees in which the rates could change every five years (but they would be limited
te the new business rate). After considerable discussion, members agreed that the approach must be
gimple and therefore the annual and lifetime caps or absolute caps after a certain age are preferable.
The task force also agreed to consider prohibiting attained age raung after age 50, rather than age
65 as the model required. 1993 Proc. 234 Quarter 759.

The preliminary recommendation of the task force was to limit annuat and lifetime increases to
specified maximums. Several possible caps were mentioned, but it was suggested that any
combination of annual and lifetime limitg between 5/50% and 10/100% should give insurers
sufficient latitude. If absolute caps are needed at the older ages, attained age 75 may be a
reasonable compromise, In addition, the task force recommended that the prohibition against
attained age rating in Section 6F(2)(d) be lowered from age 65 to age 50. 1993 Proc. 2 Quarter
757,

When they were ready to draft the language, the members expressed a preference for the following
rate stabilization measures: (1) initial rate guarantees of three years, (2) rate increases thereafter
are limited to 10% per vear and subsequent increases will be limited to two-year increments, (3)
aggregate rate increases are limited to 100% of the initial rate. () the commissioner may waive the
rate restrictions upon the insurer’s demonstration of imminent financial insolvency, and (5)
premiums may not be increased once the policyholder reaches age 78 (issue age 75). 1993 3~
Quarter 466.

In the discusaions related to nonforfeiture and to rate stabilization, regulators and interested parties
repeatedly emphasized the close relationship between these two concepts. 1998 Proc. 3™ Quarter
482.

One regulator asked whether the intent of rate stabilization was to impose responsibility on the
companies up front in pricing their policies, and the chair responded thal certainly was one intent.
Another regulator said the goal of rating restrictions was to force accountability for poor
underwriting decisions and initial under-pricing of the product. In another listing of goals, the chair
said a fundamental issue was protection of older policyholders from large increases when they can
least afford them. 1993 Proc. 8¢ Quarter 481.

In considering whether or not to add a provision making the policy non-cancelable at a certain age, a
representative of a trade association emphasized the industry’s concern about cost shifting.
Consumer representatives spoke in favor of making a policy non.cancelable at age 80. The chair
responded that a 10% cap on rate increases once the insured attains age 80 is a significant
protection. One of the consumerists suggested adding a drafling note stating that the ultimate goal
was to move toward a non-cancelable approach for all long-term care policies. 1993 Proc. 4t
Quarter 711,

© 2010 National Aasociation of Insurance Commisaioners PC-641-7

OIC EXHIBIT 5 - Page 105 of 156




Model Regulation Serviea-—Octobar 2010
LONG-TERM CARE INSURANCE MODEL REGULATION

Proceedings Citations

Cited to the Progeedings of the NAIC

Section 6F {cont.)

One attendee asked if the working group was going to include anything in the model that would
permit a reduction in benefits offer in Yieu of a premium increase. A regulator responded that the
draft did not specifically address this issue, but nothing in the mode] draft would prohibit such an
offer from being extended to a policyholder. 1993 Proe. 41t Quarter 711.

After discussion of options related to dilfering caps for group and individual policies, caps varying by
age, as well as other variations, the working group decided to expose a draft with a five-year limit on
rate increases, 25% for those under age 65, 16% for thoge age 65 through 79, and 10% for those
policyholders age 80 and above, and removal of the lifetime cap on rate increases, The reasons for
removing the lifetime cap were because the draft as proposed provided policyholders with sufficient
protection and a lifetime cap would only serve to discourage younger buyers from purchasing long-
term care policies. 1993 Proc 4'* Quarter 709.

As the working group considered a draft for exposure, the chair enumerated four issues for the
working group to decide. They were {1} applicability to group polices, (2) applicability to existing
polictes, {3) commissioner’s discretion to waive the requirements in prescribed instances, and {4) the
effect of inflation protection on rate stabilization. 1993 Proc. 4th Quarter 711,

The working group decided that the additional premium chavged for inflation protection would be
subject to the initial rate guarantee and rating restrictions. subject to the limits described. However,
in those instances where the purchase of additional coverage way an option of the policyholder, the
initia] premium charged for the additional coverage would not be involved in the rate restrictions,
1993 Proc. 4'b Quarter T08.

A representative from a trade association said he did not believe Paragraph (3) of the draft was clear
in its intent. He said that when a policyholder purchased additional coverage, the premium for that
coverage usually was at the rate currently in effect for new policyholders. The chair ¢larified that if a
person buys a policy with a built in benefit for inflation protection, that person should receive the
protections of the rate guarantee, However, if the person had the option of purchasing additional
benefits at certain intervals, the premium associated with the additional benefit should not be
subject to the rate constrainis as proposed at the time the additional coverage was purchased, but
waould be subject to them for subsequent rate revisions. 1993 Proc. 4t Quarter 708.

In discussing the issue of giving the commissioner the discretion to waive the rate increase
constraints, one regulator said allowing the insurer to increase rates would be unfair to the insurer's
policyholders and likely cause more harm to the insurer’s financial solvency. Another regulator said
she was opposed to a commissioner’s discretion in general, but would consider providing for
discretion after a finding by the commissioner of changes in the legal climate, health delivery
mechanisms, or state and federal legislation issues that would affect the entire market. These
provisions would be applied on a global basis rather than on an individual insursr bagis. 1993 Proc,
4% Guarter 712.
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One commissiener expressed concern that the provision giving the commissioner authority toc amend
the premium rate restrictions would limit the ability to only the three stated reasons. As a resul: of
that concern, the working group agreed to change this provision to allow more flexibility to amend
the model regulation on a global basis. 1994 Proe. 1* Quarter 446,

. The drafters considered whether it was appropriate to apply the requirements to existing policies.
Commentators spoke of the difficulty of doing this and questionad the legality. Also they said
companies had not priced the products currenily marketed for these requirements and felt this
would create legal problems for regulators who attempted to retroactively apply the requirements.
1998 Proc. 4*» Quarter 711.

Many of the comments on the expesure draft focused on whether the draft was intended to be
prospective only or alse to apply to in force business. It was pointed out that a retrospective
application created problems with the contracts clause of the U.S. Constitution which essentially
says that no state shall pass any law that impairs any obligation of existing contracts. As a result,
Section 6 was revised to reflect that the provisions would apply on a prospective basis only. 1994
Proc. 1+ Quarter 446, 435.

Testimony provided on the issue of group policies suggested they should be exempt from the
requirements of this draft. Groups are protected by the Employee Retirement Income Security Act,
and group policies have higher loss ratios. Group policies are generally issued to younger age groups,
making it difficult for companies to comply with lifetime rate caps. 1993 Proec. 4* Quarter 711.

Many of the comments on the exposure draft centered on the issue of whether the limits should
apply to all group policies, all but ermployer groups, or to no group policies. Some regulators and
cansumer reprasentatives believed that the model should apply to association groups. One suggested
that unless the model applied to group business, insurers would create associations in an effort to
avoid the requirements of the draft. Another regulator szid he had heard most group polictes were
actually individual policies paid for entirely by the individual certificate holder. Insurers rasponded
by explaining that pricing and rate guarantees were different in a group setting than for individual
policies. They said group policies typically have higher loss ratios, administrative costs are less, and
there are significant differences in marketing. The exemption of group policies would create an
unlevel playing field, they suggested. 1994 Proc. 1# Quarter 436,

In the draft adepted by the working group in 1993 the chair explained that the revisions were made
to require the rating restrictions on all policies and certificates issued on or after the effective date of
the regulation. The working group decided to exclude existing employer contracts for new
cortificates added to those contracts. The chair emphasized that this did not exempt new employer
contracts, and only dealt with a new certificate issued Lo an existing employer group contract. 1994
Proec. 1% Quarter 446, .
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While discussing life/long-term care issues, an interested party suggested that because of the
differences in rate structures, life insurance policies with long-term care benefits should be
exempted from the rate stability provisions. Life insurance rates are almost always guaranteed not
to rise, so the issue does not apply. The task force agreed to this suggestion. 1996 Proc, 2vd
Quarter B11.

A Paragraph (8) was adopted as part of the lifeflong-term care amendments to clarify that the
premium rate restrictions get forth in the then-existing Section 6F did not apply to life insurance
policies that accelerated benefits {or long-term care. The task force considered and added additional
language that specifies the premium restrictions do not apply asg long as maximum premiums,
minimum interest rates and maximum costs of insurance are specified over the entire duration of
the life insurance policy. 1996 Proc. 4% Quarter 1088,

The task force ¢hair pointed cut that no state had yet adopted the rate stability provisions in the
model and he stated the model may have gone too far and created too targe an impact on preminms.
Several regulators agreed that discussion peeded to be recpened on this issue. 1297 Proe, 1
Quarter 761.

In June 1997 the chair convened a meeting of the Senior Issues Task Force to look at the igsue of
rate stability in the long-term care insurance market. It was the desire of the task force to have an
open discussion to determine if a rate stabilization problem existed, and if so, whether adjustments
to the model regulation were needed. 1997 Proc. 27 Quarter 736.

A working group member said most pelicies were sold to insureds in their 60s and 70s. These
individuals are normally on fixed incomes, and can least afford a substantial rate increase. He was
concerned about how to prevent rate increases of a large magnitude from occurring late in the policy
life, and also questioned whal alternatives were available to prevent large rate increases for these
insureds. He said the task force should consider thé design of the products to determine if
adjustments could be made. He said alternatives could be developed, perhaps through portability to
an insurer-sponsored rigk pool for insureds who experience a substantial rate increase, He also
offered that the insured may be able to continue benefits with either a reduced premium or with no
premium at all, 1997 Proc, 274 Quarter 767,

A consumer representative expressed concern that products sold now would eventually have rate
increases that would create lapses in the future. especially when those products were needed the
most. She questioned why blocks of business were closed so quickly, and she noted the added
emphasis on long-term care insurance as a result of the Health Insurance Portability and
Accountability Act of 1996 (HIPAA). 1997 Proc, 204 Quarter 757,

Ancther reason for reviewing the rate stabilization issue was that no state had adepted the
standards adopted in June 1994, 1997 Proc. 8«4 Quarter 1350.
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An insurance department actuary described now raltes are set and the effect of a lapse. He said the
premium level is extremely sensitive to the accuracy of the assumptions of lapses and death rates.
He said it appeared the pricing of a policy was lapse-supported and, if the lapses were not as
estimated, a price increase would be needed. 1997 Proc, 3t Quarter 13350,

A commissioner asked if long-term care insurance was more sensitive than other types of insurance
to the type of asgumptions ithe insurer used to determine rates. The actuary responded that this was
the case, due to the back-end nature of the claims and the fact that the claims came late in the life of
. the policy. 1997 Proc 3™ Quarter 1350-1351,

The actuary referred to the level payment principle and explained that a significant reserve is
created during the early years of the policy, which is used to supplement the policy in later years
when the annual premium is insufficient to fund the claims for that year. The theory behind lapse-
supported pricing is that the fund amount is used s0 that premiums are lower for all policy years. He
added that, if nonforfeiture is added to a policy, then more premium needs to be collected in order to
pay off the nonforfeiture benefit upon lapse by the policyholder. 1997 Proc. 3™ Quarier 1351,

A representative from an insurer described the rating problem from an insurance company’s point of
view, He said the key drivers of the premium rate increases were untested assumptions, using an
inadequate rating structure such as the one used for Medicare supplement insurance. inadequate
long-term care insurance experience, and using quinguennial age rate bands. These practices
resulted in underpricing of policies by one third to one half. Also the first generation of long-term
care insurance policies had higher utilization than expected. He said that underwriting practices
have evolved substantially and he opined that now companies have better data and use less
aggressive termination assumptions. 1997 Proc. 31 Quarter 1351.

An insurer representative said part of the solution to the rate stabilization problem was better
upfront pricing. He said this is a fine line. because insurers do not want to price potential insureds
out of the market, but the initial rates needed to be adequate to provide sufficient reserves for future
benefits. & consumer representative expressed concern that consumers were buying the cheapest
policy they could find, and then facing large rate increases later in the life of the policy. She also
expressed concern that the insurers that do price adequately upfront are being squeezed out of the
market because the premiums for their policies are more expensive. 1997 Proc. 374 Quarter 1351.

A regulator opined that unless the insurer is really motivated to keep rates stable through proper
wnderwriting, using adequate assumptions and agent training, nothing will change. An interested
party asked what could be used as a tool to motivate the company to set initial rates that are
adequate. A trade association representative opined the idea of contingent nonforfeiture will change
the mind set of the company. This will allow for tinkering with rates but discourags the large rate
increases that rate stability is designed to prevent. 1997 Proc. 3+ Quarter 1353.
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A regulator stated there needed to be a distinction between the concepts of rate caps and rate
stabilization. He said that the issue of rate stabilization could be defined as a ¢ollection of activities
that will maximize the probability that premium rates will be unchanged for the life of the contract,
provide maximum economic value to the insured, and encourage economic value and stability for
insurers. 1997 Proc. 3~ Quarter 1342,

The task force identified several different approaches that could be used separately or collectively to
satiefy the need for rate stabilization. These methods could be directed at appropriate product
design, product pricing, wnderwriting, claim adjudication, policy reserve levels and methodology, and
consumer education. If, despite all reasonable efforts, rate increases became unmanageable for
insureda, then those insureds should be given useable aptions for maintaining some level of long-
term care insurance coverage. Another consequence of insured optipns and rate stabilization would
be to encourage insurers to make every effort to prevent unmanageable premium increases. 1997
Proc, 34 Quarter 1342,

One regulator noted that a rate filing he had received referred to multiple rate increases that would
be necessary in the future, Another regulator opined that initial premiums were being sot too low
and it was a bait and switch tactlc which resulted in harm to consumers. 1997 Proc. 40 Quarter
937.

The task force chair summarized other options to assist in rate stability: increasing the requirement
for more agent training, both in becoming licensed and in continuing education: additional disclosure
to consumers; and a method of assisting states in evaluating the actuarial material submitled by
insurance companies to accompany their product filings, The assistance could be in a variety of
forms, from a technical manual or guidelines that states could review, to a central clearinghouse
that would perform actuarial review for the states. 1997 Proc. 4'» Quarter 936.

An industry spokespersen said that with the removal of rate caps and mandatory nonforfeiture, and
with numeric percentages similar to those proposed by the industry, the insurance industry would
support the madel in total. 1997 Proe. 4*h Quarter 907,

The proposal adopted by the task force eliminated the rate caps that had been added to Section 6F,
A Paragraph F(2) was added to address upgrading coverage and to clarify that the purchase of
additional coverage was not considered a rate increase but changes the amount of the initial
premium. 1998 Proc. 1t Quarter 894,

G. A group was appointed in 1995 to study disclosures contained in the long-term care
ingurance models. One issue identifted for further study was the signature requirement upon
enrollmens. Représentatives from the insurance industry urged that consent be allowed through
other means, such as by telephone or electronic means. Some regulators expressed concern with the
concept, but indusiry representatives stated the signature reqmrement was very costly to
companies. 1995 Proe, 4'® Quarter 894.
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A regulator asked if the proposed language would narrew the commissioner’s ability to be able to
confirm only enrollment and coverage amounts. Another regulator opined that the language in the
original amendment was broad enough te allow oversight of the entire process. Another regulator
said it was necessary to demonstrate that enroliment had occurred and coverage was m place. 1996
Proe. 2% Quarter 823

A regulator summarized that the primary concern of the group had been the absence of a signature
requirement in the group application. Language was added that alleviated the concerns of the group
and provided for the identification and rapid retrieval of information in the event of an inquiry or
complaint against the insurer. A regulator asked what happens in the event the consumer makes an
inadvertent error in the electronic application process and the certificate holder cannot see the error.
Another regulator responded that the confirmation statement will show the information given to the
insurer. An interested party suggested that the certificate delivered, along with the payroll
deduction evidence, should be sufficient to verify enrollment. 1996 Proe. 204 Quarter 821.

In response to continued concerns about verification of coverage, the working group added language
to Paragraph {1){a) requiring that a verification of enrollment be provided to the enrolles. 1986
Proc. 28d Quarter 822, 824.

Section 7. Unintentional Lapse

This section wes added to the model in December of 1992 upon the urging of consumer
representatives. 1998 Proe. IB 846.

A, There were twe alternatives the task force conaidered to require insurers to protect
policyhelders who forgot to pay their premium. The two components could be in the conjunctive or in
the alternative. The industry proposal provided for third party notice or reinstatement; the
consumer proposal advocated third party notice and reinstatement. 1992 Proc, IIB 685.

The application should designate an alternative person to receive notice; the purpose of the
designation was to allow that individual to pay the premium for the policy if the policyholder fnrgot
to pay the premium. 1992 Proc. IIB 694.

Early drafts of the noiice subsection required natification of lapse to three persons. In later drafts
that number waz reduced to one. One task force member suggested the model say “ot least one
person” so that individuals who wished to designate more that one would have the ability to do se.
1993 Proc. IB 853.

An advigsory committee recommended the inclusion of language exempting insureds who paid by
automatic payroll or pension deduction plan. The task force was in agreement, but wanted language

to clearly show that the requirements would apply at all times except when an insured paid by
paxrolt or pensioa deduction. 1993 Proc. 1B 854.
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B, After consideration of the reinstatement issue, the task force members agreed that the model
should contain reinstatement language. They decided that reinstatement should be available for five
months afier texmination. 1992 Proe, 11B 685,

One jtem that received extensive discussion before adoption was the standard of proof for cognitive
impairment or loss of functional capacity. It was noted that the proof should be based on the
impairment at the time of the lozs and not at any other time. It was also indicated that the provision
wag not meant to require insurers to include such a trigger in their policies or certificates if they did
not already have one. 1993 Proc. IB 843.

When drafting amendments on lifeflong-term care issues, the task force considered reingtatement
issues. The regulators expressed concern that the protections afforded by the existing long-term care
insurance regulation not be lost. Concern was also expressed regarding anti-selection if insurance
companies were required to reinstate the life insurance policy when the lapse cccurred and the
insured had cognitive impairment. The chair emphasized that language to be inserted in Subsection
B must maintain the original intent of the provision, which is to protect long-term care insureds
from losing coverage due to lapse when they need it most. 1996 Proc. 27d Quarter 811.

The language drafted for inclugion in the regulation clarified that proof must be given to the carrier
that the policyholder becams functionally impaired before the grace period expired and that
cognitive impairment or loss of functional capacity caused the unintentional default in the premium
payment. The task force decided to add a drafting note including a reference to the fact that
contracts that contain the language may be considered qualified long-term care contracts under
federal law. 1996 Proc, 4th Quarter 1086.

A consumer representative expressed concern regarding the ghifting of burden of proof of cognitive
impairment to the consumer. An industry representative said the intent of the amendment was
simply to clarify the intent of the reinstatement provision. Ancther consumer representative asked
how an individual with a cognitive impairment can prove his condition, A regulator suggested that
language be added to further clarify that the unintentional default in the premium payment was a
result of coguitive impairment. Another interested party opined that the lack of a causal link
between cognitive impairment and unintentional default of the premium would result in denial of
benefits. The task force decided io conaider the issue further. 1996 Proc. 4th Quarter 1080-1081.

Consumer representatives and insurance industty representatives met to draft compromise
language that removed the responsibility of proving copnitive impairment from the insured. The

language presented to the task force was satisfactory to both groups and was then adopted by the
task force. 1997 Proc, 1% Quarter 775.
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Section B. Required Disclosure Provisions
A Paragraph (2) was added with the rate stabilization amendment of 2000. It requires

disclosure of the fact of potential rate increases unless the insurer did not have the right to change
the premium. 2000 Proc. 204 Quarter 289,

E. The working group stressed that a “post-confinement-type™ product is acceptable, provided it
is clearly labeled as proposed in Section 8E adopted in December 1988. 1989 Proc. | 754.

F. The joint accelerated benefits working group recommended amendments to the model to deal
with several issues related to long-term care financed by accelerated benefits on life insurance
policies. One recommendation from the group was to add a provision requiring disclosure of tax
consequences. 1891 Proc. IB 687-688.

H. This provision was added as the model was being revised to comply with the provisions of the
Health Insurance Portability and Accountability Model Act of 1996 (HIPAA). 1999 Proc. 4t
Quarter 982,

This provision was added as a result of HIPAA. Staff noted that it was not required by that federal
law, but was important, 1998 Proc. 3™ Quarter 719.

Section 9. Required Disclasure of Rating Practices to Consutner

The task force discussed some of the racent model amendments that were adopted as an attempt to
influence rate stabilization through rate caps and nonferfeiture options. The former chair of the task
force had spoken in favor of providing a disincentive for lapse driven pricing that would be
acceptable to regulators, consumers and the insurance industry. 1938 Proc. 224 Quarter II 882,

One regulator commented that long-term care insurance policies with rich benelits and low initial
premiums will not serve consumers. The problem in¢ludes inadequate underwriting. He opined that
one definition of proper underwriting was not selling policies to people close to claim status.
Inappropriate underwriting will result in rate increases. 1998 Proe. 204 Quarter IT 882,

A new working group was formed to consider issues related to rate stability beyond contingent
nonforfeiture. The chair peinted out the problem when people huy long-term c¢are insurance in their
60s when it ig affordable but then have trouble keeping up with the premiums because they find rate
increases have made it too expensive when they are in their 70s and 80s and ne¢ed the coverage.
1998 Proc. 37 Quarter 717,

The working group discussed the fact that the model currently allows policies to be noncancellable or
guaranteed renewable. Noncancellable means that beneflits cannot change and premiums cannot
change, but guaranteed renewable means premiums can go up by c¢lass of policyholders while
benefits do not change. One member observed that long-term care insurance preducts have only
been on the market about fifteen years so companies cannot predict what claims will cost. 1998
Proe. 3 Quarter 718,
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Section 9 (cont.)

The chair opined that some companies have a noncancellable mentality; they have been selling long-
term care insurance for a long time with no premium increases. At the opposite extreme, some
companies impose rate increases often. For example, one company’s premium went from $800 in the
mid-1980s to $7,000 in the mid-1990s. He called this “beat the market mentality.” He described this
as a desire for market share. They provide risk benefits and, as a consequence, claims go up and
costs go up. 1998 Proc. 37 Quarter 718,

The working group discussed potential solutions. Commissions on rate increases should be
eliminated to discourage starting with low initial premiuma. Loas ratios should be eliminated. They
lead to a cost-plus system that leads companias to want larger claims to bring larger margins. Make
information public about companies that raise their rates. 1993 Proc. 3" Quarter 718,

A regulator expressed concern that insurance departments not become “de facto rating agencies” for
long-term care insurance. He encouraged education so consumers could identify good carriers or
products. He also spoke in favor of a regulation that would prohibit carriers from having frequent
rate increases. 1998 Proc. 4th Quarter IT 1040,

An initial draft of a new Section 9 wasg released in February 1999, 1999 Proc. 1% Quarter 801, 829-
830.

The chair of the group encouraged the members to move forward with discussion on rate stability.
He remindad the group that when it had adopted amendments to the contingent nonforfeiture on
lapse provision, everyone had agreed that further work was needed with respect to rate stability.
1999 Proc. 20 Quarter 662

Just belore adoption of the amendments, a regulator summarized them: the amendments concern
rate stability, rate filing and consumer disclosures on prior rate history. Initial loss ratios are
eliminated, limits on expense allowances for subsequent rate increases are established.
reimbursement of unnedessary rate increases is required, review by the commissioner of
administration and claims procedures is authorized, policyholders are allowed the option to escape
the effects of rate spirals by guarantee of the right to switch to currently scld coverage without
underwriting, the commissioner is authorized to ban companies from the market that persist in
filing inadequate initial premiums, actuarial certification regarding rate adequacy is required, and
msurers must disclose the last ten years of their rate history to consumers as they make their
decision to buy coverage. 2000 Proc. 2" Quarter 162,

4, Near the end of the dra fting process an effective date provision was added to clarify to which
policies the amended regulation applied. 2000 Proc. 2vd Quarter 289,
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Section 9 (cont.)

B. While discussing rate stabilization, the working. group discussed how to get information
about rate history to consumers. The chair presented a form for a hypothetical rate history. A
consumer advecate said the form was too complicated and did not tell how one company's product
related to another's. She advocated publishing information annually in a comparative rate guide,
The chair asked whether a list of carriers that have had rate increases versus carriers that have not
would be helpful. An interested party noted that the number of years that a carrier has been geliing
long-term care insurance was also relevant and should be disclosed. Another interested party noted
that the number of years between rate increases was also important. 1999 Proc. 3*¢ Quarter 1304,

At one meeting, the chair described 4 system he was constructing for his state to verify premium
rates against the associated rating assumptions filed with the state. He was contacted by geveral
industry representatives with information about the complexity and difficulty of constructing such a
system, and no longer believed such a system wag feasible. 1999 Proc, 4% Quarter 1312,

The amendments developed in 2000 were in two parts; the rating practices issues developed hy the
actuaries and the consumer protection amendments offered by the working group on long-term care
insurance. These amendments focus primarily on disclosures to censumers regarding potential
future rate increases for all long-term care insurance policies, other than non-cancelable policies.
The amendmerts included the ¢reation of a new dlscloaure form regarding potential rate increases.
2000 Proc 1" Quarter 337.

Shortly befpre adoption of the provisions, changes were made to require insurers to provide all the
information ksted to the applicant at the time of application or enrollment unless the application
process does not allow for it (i.e., mail applicaticns). In those limited eases, an insurer shall provide
all of the information listed in the subsection to the applicant no later than at the time of delivery of
the policy or certificate. 2000 Proe. 204 Quarter 290.

The group discussed extensively the provisions regarding acquired blocks of businass. Some spoke in
favor of requiring disclogure of any increases. One regulator asked why a company would buy a bad
block if it had to disclose rate increases. Another expressed concern about the twenty-four month
language. becauze it seemed an insurer could avoid disclosure and continue to sell the policies. The
chair noted that acquired business is closed business; neither insurer is selling those policies. 2000
Proc. 20 Quarter 281,

C. Shortly before adoption of the revised model, which reguired an applicant to sign an
acknowledgement that the insurer disclosed the potential for rate revisions, changes were made to
require that the applicant must sign at the time of application, unless the method of application did
not allow for signature at that time. In that case, the applicant must sign no later than at the time of
delivery of the policy or certificate. 2000 Proc. 204 Quarter 299.
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Section 9 {cont.}

D, An insurer must use the forms in Appendixes B and F to satisfy the disclosure requirements;
however, the applicant only has to sign Appendix B. 2000 Proc. 29¢ Quarter 312.

E. When originally draflted, the consumer had a right to request a new rate schedule when
there was an upcoming rate increase. The draft was changed to require notice and delivery of a new
rate schedule automatically. 2000 Proc. 204 @uarter 290. )

" Section 10.  Initial Filing Requirements

B. The chair of the working group on long-term care issues asked why regulaters would allow
the inadequate pricing of products and subsequent rate increases to occur. He explained that, when
pricing a product, actuarial assumptions are made and listed in the actuarial memorandum
accompanying the rate filing. The assumptions include morbidity charges, interest rates, and lapse
and persistency rates. All of this information is put into a pricing system and what comes out at the
end are premium rates and policy reserves. Generally speaking, a regulatory mctuary can see the
assumptions, see the results, see in the certification that the two are reasonably connected, and over
time become comfortable with actuarial memoranda from certain earriers. Conversely, discomfort
with other companies can arise if the regulatory actuary does not see that the assumptions are
connected to the premium rate. The carriers that properly price produects generally have a
strategythat they do not ever want to impose a rate increase; therefore they implement an effective
strategy to keep the premium level. 1999 Proc. 3 Quarter 972,

Section 11.  Prohibition Against Post Claims Underwriting

This section was added in December 1989, in response to abuses which had occurred. The NAIC
proposal was drafted to include the following concepts: (1) a caution statement, (2) a requirement
that the questions should be clear and unambiguous, (3} a requirement for an attending physician’s
statement for individual applicants over 80 years of age, 1990 Proe. 1 561-562.

The task force considered strangthening thig section (1992 Proc. IIB 684) but instead chose to adopt
an addition to the model act on incontestability. 1993 Proc. IB 845,

B. Considerable inpui wag received on whether te require insurers to ask a long-term care
ingurance applicant which prescriptions have been prescribed and for which medical conditions they
are prescribed. If Lthe questions weren’t mandatery, insurers might not inquire about prescription
druge because it increased their exposure. One task force member asked what would happen if an
applicant forgot about a prescribed medicine. It was concluded this was not a rescindable event.
1990 Proc. I 561,

C. It was suggested that the exposure draft language requiring an extensive caution statement
should be shortened for the application, and the longer version should be required in the outline of
coverage. The task force agreed to apply the requirement for a caution statement to all policies
except guaranteed issue, to permit substantially similar language, and to require it be displayed
prominently, 1990 Proc. I 561-562,
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Section 11C (cont.)

The task force considered several options regarding physician statements, It was suggested that the
requirement should not be limited to a physician’s statement, but the language should be broader to
include medical records. First the task force considered requiring one of these for anyone over age
75. Later the age was raised to 80. A representative of a consumer group commented that his
organization’s members might fee) discriminated against if they were required, solely hecause of
their age, to submit attending physician’s statements. 1990 Proc. I 565.

E. It is important that companies report rescissions on zn annual basis to the insurance
departmenta. Nine states currently require such reporting, and through the task force did not intend
to duplicate current practices, the reporting was not widespread enough to abandon the addition of
this requirement in the model. 1990 Proc. 1 566.

The rescission reporting form was necessitated by Section 11E of the regulation. A number of states
requested development of the form. 1991 Proc. 1IB 765.

Section 12. Minimum Standards for Home Health Care Benefits io Long-Term Care
Insurance Policies

The amendments adopted in December 1989 included this new section. The objective was to assure
that the home health care benefit is not illusory, but o allow flexibility at the same time. The
amendment does not allow home health care services to be predicted on a “medically necessary”
standard. The section also does not allow limiting benefits to only those delivered by licensed
practical nurse or registered nurses. The benefits should not be limited to acute as opposed to
chroaic care. The level of home care shall be tied to total benefits contained in the policy. In other
words, an insuret who provides heme health care in long-term care policies must provide 12 months
of coverage which may include n home health care benefit. Although fexibility should be provided
for the development of the product, regulators have a duty to place appropriate safeguards on the
product o the public is not harmed. 1990 Proc. I 571.

Two things must be accomplished with this regulatory framework: (1) Make sure there are minimum
standards, and (2) Prohibit gatekeeping mechanisms that result in an illusory benefit. The task force
considered ways to measure the medical necessity in a congistent way. They considered an
assessment analysis being developed by the Health Care Financing Administration or the use of
activities of daily living {(ADLs). 1990 Proc. 1 571.

Amendments to the home health care section were considered for adoption. The first draft did the
following: (1) listed the types of care that must be included in policies that contain home care
services benefits, (2) expanded the list of prohibitions against limiting or excluding benefits, (3) tied
the home care benefit maximum to the same dollar amount and duration of benefits that for
institutional care, and {(4) required that all long-term care policies or certificates must contain a
provision outlining eligibility for benefits. Some of these proposals were controversial; the task force
decided to go ahead and adopt the nencontroversial provisions in Decermber 1991. 1982 Proc. 1B
982-983, ‘
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Section 12 (cont.)
The task force declined to include a provision that would require a dual option. 1992 Proc. IB 983.

The task force decided to consider the iasue of whether long-term eare policies should be required to
contain home health care benefits. One person suggested that policies not containing home health
care benefits should be labeled that they are not a long-term care insurance policy. 1992 Proc. IB
983, )

At the time of adoption of amendments to this section, the task force agreed that they would not
specify the types of home health care that must be included in a long-term care insurance product
that contains benefits for home health care services. 1992 Proc. 1B 962.

The tagk force agreed to add a new Subsection B to require that the home health care component he
at a certain minimum level. 1992 Proc. IB 962,

Section 18. Requirement to Offer Inflation Protection

Early on the group recognized the need for a provision on inflation protection. The working group
started collecting information en the inflation adjustment features already available on the market
and their cost, 1989 Proe. II 515.

This entire section was added in December 1989, As coverage was increasingly marketed to younger
groups, the need for inflation protection was demenstrated, The task force considered the various
aliernative ways of providing protection. The advisory committee suggested mandating an offer of
inflation protection without detail on the type of protection, and offered o study the issue of what
would be appropriate. 1990 Proc. 1 562-563.

A. A health insurance association representative reported that about half of the policies now
being offered include an inflation feature. About half of those provide for an annual rate of increase
(not compounded). The negative impact of mandating a specified approach is higher price. The task
force chair urged a requirement of at least a 5% increase annually. A product with lower than 5%
was na protection at all, 1990 Proe. 1 562-563.

The task [orce decided to require a mandated dual option with no specific benchmarks, 1990 Proc. 1
D62,

One task force member suggested that, in light of the impact on premiuins, inflation prdtection
should probably be prohibited at a certain age. 1990 Proc. I 566.

At the time the amendments were adopted, one insurance representative expressed concern that the
draft vequired an offer of inflation protection over the life of the policy. The task force chair noted
that technical izsues remained on whether the inflation adjustment should be required over the
lifetime of the policy or for some reasonabie specified time. A consumer advocate noted his
organization would favor a reasonable limitation such as attained age. The issue requirea further
analysis. 1990 Proc. I 542. )
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Section 13 (cont.}

The December 1990 minutes of the task force contain an extensive report by the a technical
actuarial committee regarding inflation protection and nonforfeiture values. 1991 Proc. IB 662.

When adopting amendments in December 1990, the task force considered the addition of language to
the inflation protection provision to set a specific percentage for compounding. The task force was
attempting to balance the public policy considerations of requiring a set rate, or of requiring
compounding it all, versus the cost involved. The actuarial commitiee had recommended
compounding at a rate of 7%, but the amount finally agreed upon wag 5%, compounded annually. A
consumer advecate expressed concern about how complex the provisions on inflation protection were
and about the pessibility that figures could be manipulated as they were presented to consumers.
She expressed the opinion that it is extremely critical that disclosure be clear. The committee
discussed the cost disincentives to purchase, but also were mindful of the issue of whether
consumers had any meaningful protection at all without inflation protection. 1991 Proc. IB 664-
663.

E. The task force decided to revisit the issue of inflation protection in 1991. One person
suggested a practice which should be considered by the task force: Policies are available with a
“term” component until individuals reach age 65, and thereafier premiums are level. Another added
that prefunding is an issue and suggested the task force examine the offers currently being made in
the marketplace. 1991 Proc. IIB 767.

The task force discussed whether they believed it was necessary to reaffirm that in new
- Subsections E, F, and G the offer of inflation protection was made to the group policyholder (rather
than the certificateholder) in group situations other than discretionary groups. The task force
concluded it was not necessary to reiterate this because it was addressed in other subsections of
Section 11, 1992 Proc. IB 960.

In the fall of 1991 the task force considered a draftl proposal for amendments to the inflation
protection section. [t was designed to require an offer also to persens in claim status. 1992 Proc. IB
986, '

F.  The new Suhsection F adopted in December 1991 was not intended to require alevel
premium. The purpose of the section was to ¢reate an expectation that the premium would remain
constant. That is different from the methodology developed by an insurer that can be changed if the
experience of the policy turns out to be different. The goal of the task force was to stop short of
requiring & nen-cancelable policy. The purpose of this section was to introduce a new concept that
would create # higher degree of certainty for the consumer that the premium would remain the same
in the future. It was the hope that insurers would carefully calculate premyium up fron:. 1992 Proc.
IB 959-960. '

G, One industry association commented that they would have concerns if the task force
concluded al} policies should contain inflation protection. Insurance industry members were.

requested to provide information detailing ¢ircumstances in which inflation protection might not be
desirable or feasible. 1991 Proc. IIB 767.
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Section 13G (cont.)

In response to a query about situations where an individual would he better off if no inflation
protection existed, one advisory committee member cited a situation in which a 70-year-old
individual would be better off choosing a policy with no inflation protection, given the difference in
cost of two policies, one with a $70 a day benefit and the other with a $100 a day benefit. 1892 Proc,
1B 991.

One issue to be resolved by the task force was whether inflation protection should be mandated or
should be a mandated offer. 1932 Proc. IR 991,

The approach most favered was one where companies would be required to obtain a signed rejection
from the consumer on an offer of inflation protection. Then rll policies would include inflation’
protection unless the consumer rejects that protection. 1992 Proe, IB 986.

For a time the task force considered requiring two rejections, but the inclusion of a requirement that
companies make a second offer of inflation protection was removed from the draft because of
difficulties with that approach. 1992 Proc. IB 983.

There was substantial discussion on whether the language concerning the signed rejection addressed
individuals who would drop the policy in error. However, the task force agreed to adopt the language
presented. 1992 Proc. IB 983,

1t was decided to prepare language for the specific format of the signed rejection. They wanted
something stronger than the “Yes, | accept inflation protection,” "Ne, I reject inflation protection,”
suggested by one association. 1292 Proc. 1B 9690,

When the model was undergoing amendment in 1999, the last sentence of Paragraph (1) was added.
1999 Proc. 4'h Quarter 982.

Section 14, Requirements for Application Forms and Replacement Coverage

The earlier drafts of the Notice to Applicant Regarding Replacement contained a requirement to
include the telephone number of the insurance department. 1987 Proc. I 737.

Interested parties urged the task force to delete the requirement for a telephone number. Rather,
they recommended that a sentence referring consumers to their insurance department be added
toProvision One and that it be expanded to explain the rele the department may be expected to
perform. This would adequately alert consumers to their option to sesk help from the insurance
department without creating unnecessary cost and administrative proablems for both companies and
departments. 1988 Proe, I 711.

The draft which was adopted deleted the information regarding the insurance department and its
telephone number. 1988 Proc. I 659.
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Section 14 {cont.)

A, In the drafting of consumer protection amendments in 1990. a series of questions were listed
which should be asked in the application process. There was discussion on the necessity for the
Medicaid question. The task force chair was of the opinien that it was valuahle information which
should be considered in order to determine whether coverage should be written. The chair of the
advisory committee stated that it might be preferable to develop a clear disclosure statement on the
policy stating that if a person is eligible for Medicaid, he or she should probably not purchase the
coverage. The Section 14 requirement does not really explain the sxgmﬂcance of the guestion. 1991
Proc. IB 692,

F. A trade association representative suggested that, if a life insurance policy is replaced by a
lifeflong-term care insurance policy, then the life insurance policy replacement procedure should be
followed. if a lifelong-term care insurance policy is replaced by a life insurance policy, the long-term
care insurance replacement precedure should be used. She offered to draft language to clarify the
procedures. 1996 Proc. 2= Quarter 812.

This provision was added simply to clarify the procedure that should be followed in the event of a
replacement. The task force agreed to adapt the language suggested. 1996 Proc. 4t Quarter 1086.

Section 15. Reporting Requirements

This section was added with the consumer protection amendments to assist the commissioner in
~ measuring compliance with the regulation’s provisions. 1991 Proc. 1B 690-691.

B. Section 15 required every insurer to report annually to the insurance department the
company’s replacement and lapse rates and the ten percent of the insurer's agents with the greatest
percentages of replacements and lapses. The only amendments added to Section 15 in 2001 were
cross-references to Appendix G, the new replacement and lapse reporting form. The new reporting
form did not add any substantive reporting requirements to the model: it only reflected the current
reguirements under Section 15. 2001 Proc. 4t Quarter 285.

F. Subsection F was added as part of the amendment package drafted in 1998.1999. There was
protracted discussion about exaetly what was meant by the reporting requirement in the Health
Portability and Accountability Act of 1996 (HIPA4) in terms of what a carrier needed to report. A
consumer advocate argued that claims denied for failure to meet a waiting period or because of an
applicable preexisting condition exclusion, which did not need to be reported under HIPAA, should
be reported so that states could get a complete picture, She urged the NAIC to draft a reporting form
for this purpose. 1999 Proc. 1* Quarter 612,

G. During discussion of Subsection F requirements, the regulators realized they needed to
define “claims™ for purposes of thig section. 1999 Proc. 1® Quarter 612
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Section 16. Licensing

As one of the possible alternatives to limits on agents commissions, this section was added in 1991 to
implement special licenging requirements for agents. The section did not require a separate test;
special test questions regarding long-term care insurance on existing exams would satisfy the
special testing requirement. 1991 Proc. IB 662.

During a 1997 discussion on rate stabilization and nonforfeiture, the Senior Issues Task Force
talked about the idea of modifying the agents’ education requirements. One regulator questioned
whether long-term care insurance was so unigue that it required a separate license. 1997 Proc. 4tk
Quarter 938-939.

The chair noted Section 16 contained a general testing requirement, and asked if more language was
to be added to Section 16 to make it clear that it was either a separate long-term care test or a long-
term care component of a general licensing test, 1997 Proc. 4" Quarter 939,

A regulator said the propesal lor additional agent training was an excellent one. and suggested
asking this to be a charge in 1998. 1997 Proc. 4th Quarter 936,

This section wag revised in 2000 to reflect the licensing requirements of the Gramm-Leach-Bliley
Act of 1999, as adopted in the Producers Licensing Madel Act 2000 amendments. After the NAIC
adopted provisions for a separate long-term care insurance examination, only three states adopted
that provision. A regulator recommended adding more long-term care insurance questions to the
health section of an agent licensing exam instead of having a separate section. The gection as drafted
prior to 2000 was contrary to the producer licensing model in light of the Gramm-Leach-Bliley Act.
2000 Proc. 204 Quarter 291.

Section 17. Discretionary Powers of Commissioner
A meeting between the long-term care subgroup and the advisory committee was held just prior to
adoption to address issues pending between the groups. This section was a result of that meeting.

and was designed to provide flexibility in the development of inncvative products. 1988 Proe. I 656.

An advisory committee expressed concern about the possibility of delay in the administrative
hearing process and its preferential effect. 1988 Proc. 1 652.

The provision adopted affords the commissioner the authority to exercise a degree of discretion in

allowing the kind of product development and testing the advisory committee deemed essential to
the future of long-term care insurance. 1988 Proc. 1 711,
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Section 18. Reserve Standards

Developing reserve standards for long-term care products is a challenging problem for regulators
and the industry alike. On the one hand, insurers are being encouraged to enter the field of long-
term care financing in order to provide an alternative to the current public sector financing of long-
term care, but en the other hand, the actuarial basis for developing premiums and statuiory reserves
i3 limited at best. Three separate situations should be considered: stand-alone long-term care
products; long-term care benefits attached to life insurance policies, either directly through a rider
with separate identifiable premiums; and long-term care insurance benefits attached to life
insurance without identifiable premiums or charges. A further distinction needs to be made between
active hie reserves and claim reserves. 1989 Proc. I 787-788.

The Life and Health Actuarial Task Force prepared amendments for adoption in June 1989 to
provide for reserve standards. The document prepared for sdoption defines reserve giandards
relating to long-term care benefits contained in accident and health policies and also applies to
long-term care benefits provided with life policies or riders. The actuarial task force also agreed to
develop actunarial tables relating to long-term care. The possible need for nonforfeiture benefits, in
connection with long-term care benefits, also needs to be studied. 1989 Proc. I 476.

B. .  While drafting the 1999 amendments, the reference to the reserves law was clarified and the
drafting note added. 1982 Proc. 4'* Quarter 983,

Section 19. Loss Ratio
A This subsection was included in the 2000 amendments. 2000 Proc. 1% Quarter 1109

The 2000 amendments eliminated the use of lass ratios for most policies. A regulator explained that
currently companies use a fixed loss ratio, which is the ratio of claims fo premiums, as a basis to
calculate rates for long-term care insurance products. This fixed loss ratio method effectively
establishes a cap on premiums that a company can charge and artificially limits initial premiums;
however, by increasing claims, a company can increase expenses. The fixed loss ratio method creates
an incentive for insurers to increase claims so they can receive higher expenses. This leads to rate
increases in the future. 2000 Proc. 1# Quarter §35-3356.

Under the amendments adopted in 2000, there would not be a fixed loss ratio Tequirement on initial
filings as is the current practice. However, penalties would be imposed in the future if there are rate
increases. 2000 Proe. 1%t Quarter 336.

A regulator explained that, for an initial rate filing, the proposed change would apply 10 new policy
forms filed after the eifective date. For individuals the new rating system would apply only to new
policies issued after the effective date of the amendments, which would include a new policy issued
under the existing policy form. For groups, the proposal would apply to new policies issued after the
effective date of the amended regulation and would apply to new certificates issued under an
existing policy after a certain point in time. 2000 Proc. 1 Quarier 336.
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Section 19 (cont.)

Eliminating the initial loss ratio in long-term care insurance rate filings was a major departure from
current regulatory practice. Regulators believed that the current regulatory structure did not
address the issue of inadequate initial pricing. With the package of amendments adopted in 2000,
the incentives to price adequately are materially enhanced. 2000 Proc. 2°¢ Quarter 162,

BE. When the regulation was presented for adoption, the chair of the Long-Term Care Insurance
Subgroup made special comments on the loss ratio provisions of the model regulation. 1988 Proe. 1
852.

The 60% loas ratio was of concern to the advisory committee, which felt it was high. They urged the
addition of a drafting note angd submission of the provision to the Life and Health Actuarial Task
Force for review, 1988 Proc. [ T11.

The less ratio section was originally conceived as an optional rating provision o serve as a
benchmark for those states deciding to use loss ratios to determine reasonablenass cof benefits in
relation to premiums. However, that was changed before the regulation was adopted. 1988 Proc, 1
660-661.

The drafters considered adoption of language excepting life insurance riders from loss ratio
reporting requirements. An industry representative stated that loss ratios are not applicable to life
insurance in general and for that reason they should be excepted from the reporting requirements.
The drafters agreed that the proposed language was confusing, but that having no loss ratio or rate
regulation was not acceptable. They agreed that loss ratio standards may be inappropriate to some
extent, but there must be language dealing with a reasonable relationship between the charges and
corresponding benefits. & warkable substitute for the model language should be developed. 1989
Proc. 1¥ 477, -

The task force continued to consider the issue of requiring loss ratio caleulations for life insurance
products containing long-term care insurance henefits. Two suggested approaches were presented by
industry reprasentatives but ane task force member commented that neither approach addressed all
of the tagk forces concerns and suggested the task force develop its own approach, 1991 Proc. 1IB
767,

The task force considered a proposal from the Joint Accelerated Benefits Advisory Committee
concerning the applicability of loss ratios to life insurance policies that accelerate benefits for long-
term care ingurance. The proposal exempted life insurance policies that accelerate the death benefit
where the payment of such long-term care benefits does not result in a decrease in at the total
amount of benefits payable under the policy. 1941 Proc. I1B 832,
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Section 19 {cont.)

One insurer representative stated that the reason behind the exemption from loss ratio
requirements is that loss ratios cannot be calculated for life insurance policies. The task force chair
suggested a definition of an accelerated benefit policy be added to the regulation to avoid confusion.
The task force should avoid adopting an exemption that is not clearly defined. 1991 Proc. 1IB 832-
833.

The model regulation only specified that individual policies should meet a 60% loss ratio, but the
loss ratio reporting forms required experience to be reported on group policies. The task force
considered whether a change should be made in the model regulation and whether an explanatory
note should be added. 1992 Proc. 1IB 697.

In September 1992 an amendment was adopted to Section 19 to remove the reference to "individual”
long-term care policies. The loss tatio reporting form clearly requires group ratios to be reported, so
the model regulatien was changed for conszistency. The change clarified that the 60% loss ratio
applied to both individual and group policies. Some members of the task force suggested the loss
ratio for groups should be higher, and the task force chair suggested that states would probably
apply a higher less ratio to group insurance. The drafting note at the end of Section 19 was also
added. 1992 Proc. 1IB 635-696.

Subsection C was added in 1997 when the task force was considering amendments on the issue of
life insurance policies that accelerate benefits for long-term care expenses. 1997 Proc. 1 Quarter
711,

'Section 20.  Premium Rate Schedule Increases
[See digcussion of rate stabilization af the beginning of Section 9 for background information.]

B. A consumer advocate asked what is meant by “lifetime” as used in Paragraph (3) of this
subsection. The chair responded that lifetime refers to the life of the pelicy form as opposed to the
life of a single individual, and that it was common for carriers to use thirty to thirty-five years in the
projections that they filed with the siates. 2000 Proc. 2 Quaxter 1113.

C. While reviewing a first draft of the rew Section 20, one regulator commented that the
components of the ratios needed to be defined. 1999 Proc, 1% Quarter 801.

The chair explained the new proposal: if an increase in rates was needed, 58% of the initial premjum
and 85% of the increased portion of the premiums must be available to cover claims on a lifetime
present value basis. A regulator asked if this penalty structure would lead to all policies being
noncancellable. The chair responded this would be 1deal, but no insurer could issue noncancellable
policies in today’s marketplace because there is 30 much uncertainty. Another regulator asked about
states that do not have actuaries on staff and the chair responded that it should be easier for those
states because they can use the 58%—85% formula. 2000 Proe, 1%t Quarter 336.
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Section 20 (cont.)

The derivation for the 58% loss ratio minimoum was the traditional 60% loss ratio reduced by a 2%
allowance for policy fee expenses. 2000 Proe, 204 Quarter 1113.

G. A regulator noted that the approach in Section 20 seems to cap the number of rate increases
inatead of the initial premium filings. There was discussion about whether this might put an insurer
out of business. An indugtry spokesperson disagreed, saying an insurer would go out of buginess only
if it filed inadequate initial rates on a coniinuous basis. 2000 Proc. 1% Quarter 336.

Section 21.  Filing Requirement

This section was added to the initial model just before its adoption. The long-term care subgroup met
with the advisory committee to consider amendments to the Long-Term Care Insurance Model Act
and decided to amend the regulation to address the extraterritoriality issue. The regulation was
amended to require a filing from insurers prior to the offering of group long-term care insurance
which would include evidence that the policy has been approved in the state where offered and that
statutory and regulatory long-term care insurance requirements here are substantially similar 10
those adopted in the gtate in which it is offered. 1988 Proc. I 656.

Section 22. Filing Requirement for Advertising

The task force considered two alternatives: a requirement to filo advertising or a requirement to
retain the advertising for three years rather than to file it with the department. One reason to
consider not filing was a concern that companies would place some significance on the mere fact of
filing the material with the department. There was discussion concerning the fact that a “filed”
stamp in some states was tantamount to approval and there was further discussion on whether this
cauges gerious difficulty for departments. One commissioner expressed the opinion that the
requirement should be at least as stringent as that for Medicare supplement advertisements. The
- task force voted to require filing of advertising for review or approval to the exient required by state
law, identical to the Medicare supplement requirement. In addition, the task force agreed to require
companies to retain the materials for at least three years from the first date of use of the
advertisement. 1991 Proc. IB 715-716.

Section 23, Standards for Marketing
In June of 1990, the chair of the task force on long-term care stated that he had become increasingly

uncomfiortable with the potential for marketing abuse in the area of long-term care insurance. He

suggested a member of substantive amendments to the models to address the problem. 1996 Proc.
11619, ‘

PC-641-28 £ 2010 Natonnl Association of Insurance Comrmsgioners

OIC EXHIBIT 5 - Page 126 of 156




Model Regulation Sorvice—Qctober 2010
LONG-TERM CARE INSURANCE MODEL REGULATION

Proceedings Citations

Cited 1o the Proceedings of the NAIC
Section 23 {cont.)
A. The last half of Paragraph (4) was added as part of the amendments in response to the

Health Insurance Portability and Accountability Act of 1996 (HIPAA). Under HIPAA the
requirement that an applicant be asked suitability questions does not apply to tax-qualified plans.
The chair commented that it did not seem correct to say that marketers of tax-qualified plans did not
need to research suitability. 1998 Proc. 4t Quarter II 766.

Paragraph (3) was added with the 2000 amendments. The requirement is in addition to the Section 9
requirement to provide the disclosure form at the time of application. An industry spokesperson
commented that this was unnecessary, but the working group decided that the section on marketing
standards should be separate and distinct from the application process. 2000 Proc. 204 Quarter
311.

An interested party commented that Subsection A(8), which provides an explanation of contingent
benefit upon lapse for marketing purposes, was unnecesgsary since it will be explained during
applicatien in the appropriate appendices. The working group believed this provision should also
remain in the model. 2000 Proc. 2 Quarter 311.

B. Subsection B(4) was adopied because HIPAA contained a prohibition against material
misrepresentation for tax-qualified plans. The working group was asked to consider applying it to all
policies. 1998 Proc. 4 Quarter 11 766,

C. Subsection C was added to the model in December 1992, 1993 Proc. IB 847.

The purpose of the amendment wag to place responsibilities on an association in its endorsement or
sale of a Yong-term care insurance policy. 1992 Proc. IIB 685.

The concern of the consumer groups represented was that there should be disclosure of the finaneial
arrangemenis between associations and the insurers selling through the associations. 1992 Proc.
I1B 694.

The jssue of what kind of financial information to disclosure is problematic. The task force suggested
requiring the association that is endorsing or selling long-term care insurance policiea to provide
ratings of the insurers. Task Force members agreed further work needed to be done on the issue of
financial disclosure. 1993 Proc. IB 843,

While preparing the draft the task force considered what enforcement mechanism could be added.
The first alternative would require the insurer issuing the policy to file and disclose the information
required, and failure to comply would constitute an unfair trace practice. The second alternative
would place the burden of compliance on the association, but most states would probably require a
legisiative change to bring the association itself under the jurisdiction of the insurance
commissioner. 1993 Proc. IB B53.
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Section 23 (cont.)

Consumer representatives and task force members expressed a preference for requiring the insurers,
as opposed to the associations, to comply. It was also suggested that insurers be required to certify to
the ingurance department that they have complied with the section. 1993 Proc. IB 852-853.

The enforcement mechanism included in the draft adopted consisted of a filing requirement and a
certification requirement. The task force expressed an intention to pursue the addition of an unfair
trade practice violation after coordination with the subcommittee dealing with that issue, 1993
Proc. IB 843,

In 1993 an amendment was adopted to the section on association responsibilities and to the Unfair
Trade Practices Act. The new Paragraph (9) added a viclation to the Unfair Trade Practices Act to
that section. 1993 Proc. 1# Quarter 276. '

The provigions of the Health Insurance Portability and Accountability Act {HIPAA) does not require
associations to meet certain marketing requirements in the model. Paragraph (6)(d) was added to
exempt associations from those requirements. 1998 Proc. 4tk Quarter I 766.

Section 24.  Suitability

As part of the consumer protection amendments of 1990, a provision was added to the model
requiring simply that an agent make reasonable efforts to determine the appropriateness of a
recommended purchase. 1991 Proc, IB 710.

In mid-t993 a working group was appointed to consider the suitability of purchases of long-term
care lnsurance. The group's first thought was to revise the Long-Term Care Shopper's Guide and
prepare a worksheet to assist purchasers in their decision-making process. The chair of the working
group indicated that the shopper’s guide could be enhanced by a lengthier discussion about the
appropriateness of purchasing long-term care insurance, 1993 Proc. 244 Quarter 752, 759,

By the time the working met next in August of 1993, the group had realigned the response to its
charge. Instead of amending the shopper’s guide, the working group planned to develop a workshaet
to be used hy purchasers and by senior counseling programs to determine whether purchasers have
appropriate and sufficient resources to buy a policy. The goal was to produce a document that was
easily understoed and that could be reproduced by states and counseling programs. 1993 Proc. 3rd
Quarter 465-466,

In determining what kind of suitability standards would enhance the existing provisions in the
NAIC Long-Term Care Insurance Model Act and Regulation, the working group reviewed a chart
indicating that the majority of purchasers did 8o to avoid dependence. The group also reviewed a
report that indicated ¢companies do not avoid selling to low-income individuals. Members concluded
that it would be appropriate to develop a suitability standards section for the model regulation.
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An NAIC staff member indicated that some time earlier the NAIC had considered including
language requiring agents Lo ascertain a purchaser’s income and asset levels, but at that time the
members had coneerna about purchasers divulging that information to an agent. Members expressed
concern alse about identifying strict dollar amounts above ¢or below which an individual should
purchase coverage. 1993 Proc, 3™ Quarter 468-469.

One regulator said he had analyzed the debate on the nonforfeiture issue and through that process
had learned that many policies are sold inappropriately to individuals. He said the working group
should impose more stringent suitability standards. He had originally thought agents should be
required to obtain certain relevant information, but now he understood why this might not be
prudent. He said he favored an approach creating a minimum suitability standard—not a specific
dollar amount, but a question about whether prospective purchazers were above or below a certain
income level. 1998 Proe. 3 Quarter 467.

The chair said she was concerned about setting a minimum standard because there were reasons
other than economics why individuals should not purchase a policy. She also expressed reluctance to
set a standard that required a suitable sale, and then did not allow agents to obtain the necessary
information to acvomplish that. 1993 Proc. 3¢ Quarter 467.

By iate 1993 the working group had developed a new section for the long-term care regulation and a
worksheet to help an individual determine whether insurance was affordable, The worksheet (which
became Appendix B) helped the person articulate the reasons for purchasing long-term care
insurance and then used a chart to determine whether there was money to cover its cost after
payment of expenses for necessities. The draft of model language required insurers to train their
agents in the use of listed standards for determining whether the individual was a suitable
candidate for purchase of leng-term care insurance, 1993 Proc. 4'b Quarter 714-717.

One regulator responded to the draft by saving it was appropriate to require agent training: he said
it was not possible to educate all the consumers. He supported adding a provision placing the burden
or proof regarding suitability on the insurer and agent. 1993 Proc. 4t Quarter 712-713.

The working group considered replacing the language adopted in 1990 that required an agent to
“make reasonable efforts” to determine apprepriateness. An industry representative opined chat this
was a dramatic shift from the existing model language. Another suggested that an agent would need
a clearer definition of what was required and would need protection if the applicant gave incorrect or
incomplete information. A consumer representative emphasized the importance of keeping the agent
from delving too deeply into information about the consumer's finances, The chair said the draft
contained numbers for minimum assets and income to respond to that concern, bui she was not
comfortable with that either because the numbers may not be good for very long. 1998 Proc. 4
Quarter 713. .
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An agents' association representative spoke in favor of making the standards as objective as
possible. His concern was the possibility of the insurance department second-guessing the agents
and insurers after they have acted in good faith in a manner they thought was appropriate. 1994
Proc. 1% Quarter 453.

A, One attendee asked if it was the intent of the drafters to apply the model provisions to life
insurance products with long-term gare ridets. The group was informed that one state’s program
differentiated based on the trigger. If the trigger for accelerated benefits did nol specify that the
payment would be used for long-term care, the life product was not covered by the rules on long-term
care insurance. If the benefits were limited to long-term care, the product would be covered by the
rules. 1984 Proc. 27 Quarter 601.

The working group considered as its next meeting how to deal with life insurance policies that had
long-term care insurance riders, One company representative said that the rider typically was 5% of
the total purchase price, and for that reason she did not feel the suitability standards were
appropriate. She said if the working group decided to address long-term care riders there would
have to be many changes to the personal worksheet. The working group decided to exclude from
thepersonal worksheet requirement those life policies with a long-term care rider where neither the
benefit nor the eligibility for the benefits was conditioned upon the receipt of long-term care. 1994
Proc. 3 Quarter 621. :

A representative from a life insurer said she had been under the impression life insurance would be
excluded from the model regulation and she did not see that in the draft. A regulator responded that
the motion was to exclude all life policies that were not considered long-texm care policies by the
definition in the Long-Term Care Insurance Mode] Act, She said a typical accelerated benefits rider
in a life insurance policy was triggered by one of four situations: (1Y terminal illness; (2) specific
disease; (3) permanent nursing home confinement, (4) long-term care benefits, using benafit triggers.
She said it was the intent of the working group that situation number four would be covered under
the suitability standards. 1994 Proc. 3™ Quarter 613-614.

The chair asked an insurer representative to explain her view of why life insurance policies with
long-term care riders should not be included in the model. She described the life insurance gales
process and said that the rider to provide long-term care benefits was generally 5% to 7% of the
premium, so it was difficult to imagine an unsuitable purchase because of the low cost. She also
pointed out that life insurance was a much more mature market and she was not aware of any
complaints on the issue of suitability. A consumer representative expressed concern that life
insurance wag increasingly being exempted from long-term care insurance provisions. A regulator
expressed concern that use of the disclosure form would add to the impression the coverage was
fong-term care insurance, The working group voted to exclude all life insurance policies with long-
term riders from the draft. 1994 Proc. 4't Quarter 737.
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Section 24 (cont.)
B. The working group decided to revise the draft regulation to require that insurers develop

suitability standards and train their agents in their use. The chair asked how the department would
evaluate insurance companies’ siandards, and another working group member résponded that
unless the standards were egregiously inadequate, the department would accept them because the
standards had been the responsibility of the insurer, 1994 Proc. 1 Quarter 4534,

The working group decided it was inappropriate to set dollar amounts for a suitable purchase. The
draft of the model under consideration in early 1994 contained components that would help a
company develop standards for its own use in determining suitability. The standards would be used
to train the sales force and the agents would be required to use the standards. 1994 Proc. 1#
Quarter 454. :

A representative from an association asked about the situatton where a person did not want to
divulge financial information. He asked what the agent’'s responsibility was, and a regulator
respended that the company’s standards might allow the agent to infer affordability by looking at
the home and furnishings. A consumer representative suggested the model require insurers to fle
their suitability standards so that the commissioner would know they had been develeped. The chair
expressed concern that filing implied review or approval and said the department could review the
company's suitability standards during a market conduct examination. 1994 Proc, 1* Quarter 450.

Another issue discussed by the working group was whether companies should maintain their
suitability standards for inspection by the commissioner or be required to file them. The chair asked
if it would be appropriate to make the suitability standards available to the public on request. An
industry response was concern about giving that information to the competition. 1994 Proc, 8
Quarter 621,

The working group agreed that the material on the personal worksheet was a minimum
requirement. An insurer might need 8 more extensive set of questions in its screening 1o implement
its own sguitability standards. One regulator asked if there would be a filing of the personal
worksheet to allow regulators to review the questions that were added by the insurers. Another
responded that, if the personal worksheet were legally part of the application, it could be reviewed
when the application wag filed, but the working group decided against making the worksheet part of
the application. 1994 Proc. 39 Quarter 619.

The working group considered whether the personal worksheet should be made part of the
application, Concerns raised were that this would allow the insurer to rescind the policy if the
income had been misstated. The chair said if the working group did decide to make the worksheet
part of the application, it would not be allowed to be used as the basis for rescission. Another concern
was the administrative burden of refiling every time the worksheet changed. The working group
decided to require that the personal worksheet form be presented to the consumer no later than at
the time of application and that the policy not be issued without receipt of the form. The group
agreed that a completed worksheet included one where the applicant had checked the box saying he
did not want to fill out the form. A consumer representative expressed concern that agents might
encourage applicants to choose the box saving they did not want to provide information because that
would be easier. 1994 Proc. 87 Quarter 621,
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The question of whether to make the personal worksheet part of the application was discussed
further. The purpose would be to assure.that the information would be reviewed by the insurance
department, Insurers saw this as a problem because in spme states it took a long time to get
approval of a policy form. Several suggested it would be appropriate to lile the personal worksheet
without making it part of the application, and the working group agreed this was a solution to the
problem. 1994 Proc, 3+ Quarter 614.

The working group was asked if the standards would apply to the group market. An insurance
representative said he thought the group market needed to be treated separately because the
company did not get information from the employee, and was concerned with how the mechanics
would be handled in a group situation. 1994 Proc. 2rd QGuarter 600,

The working group heard information to help it decide whether to apply the suitability standards to
group policies. The group heard about the group insured population, reasons why purchases are
made, and about the group long-term care insurance enrcllment procesa. The premium was
generally paid by the employee, although there might be a partial contribution by the employer, but
coverage was offered to spouses, parents and parents-in-law and that type of coverage was
underwritten, In response to a question about cost, he said there were some economies for group
sales so his company generally charged aboul 30% less in the group market. Another insurer
representative said that in the small group market, employees were more likely to be underwritten.
1994 Proc. 37 Quarter 620.

The chair asked industry representatives to answer the question: “Why do you believe the suitability
standards should not apply to group insurance?’ One responded that, in soliciting group insurance,
the company does not develop a personal relationship with the ingured. but rather deals with the
employer. Another responded that, if the sale was not agency based, it was very difficult to get the
kind of information that would be required under the suitability standards. He suggested that
association groups should have the same treatment as employer groups. Ancther responded that an
association that targets the seniors market is much different from an employer group. The personal
worksheet was designed to help an older person; affordability was not an issue in the employer
market, o it was inappropriate to ask questions about whether the individual could afford the
coverage. Another insurer said the sales process was much different in a group market. He did not
believe the personal worksheet was appropriate for the employer group market because of a concern
about confidentiality. One regulator said he saw a need to make a distinction between the employer
group and association groups. He said association groups in many states came close to marketing the
way individual policies are marketed. 1994 Proc. 3* Quarter 620.

The chair said the working group had several options: {1) no exemption for the group market; {2)
exempt the entira group market; (3) exempt active employees; (4) exempt active employees and their
spouses; {b) exempt employer groups; or {6) exempt guaranteed issue policies. He said he was
comfortable with exempting the group market from a reguirement to use the personal worksheet,
but he felt they should get the disclosure form.
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Another regulator saw a need for parents and relatives to get the information. One attendee
suggested exempting individuals who were below a certain age from the personal worksheet
requirements whether they were in the individual or group market. One company represeniative
opined that it was a violation of age discrimination laws to treat older employed persons differently
than younger employed persons. Another person suggested that exempting active employees and
their spouses would alleviate the problem and another suggested exempting persons who were
actively at work. even if they were in the individual market. The working group agreed to exempt
long-term care insurance policies sold through an employer group to active employees and their
spouses from a requirement to obtain a personal worksheet from each applicant. The worksheet
would be provided to people of all ages. 1994 Proc. 34 Quarter 620, :

E. Since the personal worksheet required financial information, there was a need to include a
provision preventing other use of this information by the agent or the company. A regulater
suggested the draft say the information was confidential. 1394 Proe. 3" Quarter 614,

G. An industry representative asked the working group to add a sentence to the end of
Subsgection G that said an applicants’ returned letter or verification “shall be conclusive evidence of
the insurer’s compliance.” A regulator asked why this situation was different from any other
regulatory requirement of a company, and the response was that the insurer was serving more as a
coungelor than an insurer. Another insurer representative pointed out that the company would be
able to avoid liability if an individual were to say the suitability standards were not appropriate and

he should have been able to obtain coverage. A regulator opined that if a company was looking for
assurance that it standards were appropriate, this provision would not provide it. Regulators agreed
specific language was not needed in the regulation. 1994 Proc. 4'h Quarter 731,

H. The working group decided to consider adding a requirement for insurers to compile
statistical data on the number of letters sent, the number who chose to confirm after receiving a
suitability letter, and the number who declined to provide information, as compared to the tetal
number of application. 1994 Proc. 3 Quarter 622.

Section 25. Prohibition Against Preexisting Condition and Probationary Periods in
Replacement Policies or Certificates '

Cemments received on this section of the draft advocated eliminating any prohibition against new
preexisting condition requirements on replacement policies. There was discussion on whether
waiting periods, probation periods and elimination pericds should be retained in the drait. It was
suggested that waiting periods refer to the time period that must pass before coverage is effective
and that elimination periods refer to the time period which must be met once a policy is purchased
and before any collection of benefits. The task force agreed that probationary periods are essentially
equivalent to waiting periods and concluded that reference to elimination periods should be removed
from the draft. In the Medicare supplement area elimination periods are appropriate, but not in the
long-term care insurance area, s¢ the phrase was removed from the draft. 1991 Proc. IB 716.
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Section 26. Nonforfeiture Benefit Requirement

[See the commentary for the nonforfeiture reguirement in the Long-Term Care Insurance Model Act,
beginning on poge 640-26 for early discussions of the coneept of nonforfeiture benefits for long-term
care thsurance.]

Once a nonforfeiture benefit requirement was included in the model act, discussion turned to how to
implement the requirement. The task force considerad principles for the development of
nonforfeiture benefits: (1) the shortened benefit period approach should always be included as an
option; (2) the shortened beneflit period approach must meet or exceed minimum standards
prescribed by law. The task force also recommended that the commissioner permit additional forms
of nonforfeiture benefits to be offered subject to those benefits meeting or exceeding minimum
standards prescribed by the commissioner. However, the task force preferred providing nonforfeiture
benefits in the form of long-term care payments rather than cash. The regulators were urged to
provide flexibility te change rating requirements and policy provisions in- response to federal
legizlation, which could greatly change the way long-term care is delivered. 1993 264 Quarter 750.

The NAIC's discussions on nonforfeiture and rate stabilization were carried on concurrently, One
working group member emphasized that for rate stabilization to be successful, an established
nonforfeiture acheme should be in placae. 1993 Proc. 27 Quarter 758.

After some discussion of public-private partnerghips, it was agreed to add a drafting note that would
state that there might be situations where the public-private partnerships should be exempt from
the mandatory inclusion of nonforfeiture benefits. 1994 Proc. 4'h Quarter 724,

A report on nonforfeiture said the critical issue was to balance the dual objectives of meaningful
“benefits with affordable cost. Of particular interest was at what duration and amount to start
benefits and how rapidly to increase them. While there were other considerations which should be
taken into account, comparisons should be made between the scale ultimately adopted and the
“agset share scale” to ensure that reasonable equity between termlnatmg and persisting
policyholders was maintained. 1993 20d Quarter 753.

A, The model contained a requirement in Subsection A that every policy or certificate contain
nonforfeiture benefits. That sentence was deleted when the 1998 amendments were adopted. 1998
Proc. 1% Quarter 802, .

B, While reviewing izssues of rate stabilization in the summer of 1997, discussion turned to the
nonforfeiturs benefit. One regulator stated that the addition of a limited nonforfeiture benefit was
intanded by the task force when it adopted the concept of mandatory nonforfeiture in long-term care
msurance, The real reagon that cash benefits were not added to the nonforfeiture provision was so
that the insured would not be forced into getting nothing of value upon lapse. 1997 Proc, 2
Quarter 757.
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Another regulator suggested that mandatory nonforfeiture may need to be revisited. When the issue
was addressed earlier. the standards may not have fit the marketplace. Another regulator said her
state had attempted to place mandatory nonforfeiture into its regulation, but only a mandatory offer
of nonforfeiture was eveniually included. 1997 Proc. 2= Quarter 757.

An insurer representative stated that nonforfeiture benefits have been selected by less than one
percent of insureds, and that the selection of nonforfeiture added 25 percent to the policy premium.
1997 Proc. 3¢ Quarter 1351. '

A representative from one state described the provisions in place in his state. He described an
industry suggestion for contingent nonforfeiture, where the policyholder had the opportunity to elect
a nonforfeiture benefit in the event a policy’s rates were increased above a certain threshold, 1997
Proc. 8 Quarter 1352,

An interested party opined that the cost of contingent nonforfeiture would be less than a voluntary
nonforfeiture benefit. He suggested a contingent nonforfeiture would provide some residual benefic.
without adding substantial cost to the policy., An insurer association represeatative said that
contingent nonforfeiture would address the concern about companies deliberately underpricing the
cost of coverage. 1997 Proc. 3* Quarter 1353. '

During a nonforfeiture discussion. one suggestion put on the table was to allow a consumer to buy
down, or reduce benefit levels in Heu of accepting a rate increase and retaining the original benefit
levels. 1997 Proc. 3™ Quarter 1353.

An interested party suggested that a contingent nonforfeiture benefit could be developed based on a
formula including the attained age of the policyholder, the duration of the policy, equity interest,
and other factars. 1997 Proc. 344 Quarter 1353,

The tagk force idantified the concept of contingent nonforfeiture as an idea with promise. The benefit
would be a shortened benefit period similar to the dollar amount in the original policy, with a
reduced benefit period. The trigger would be based on a cumulative increase over the lifetime of the
policy, based on the initial premium. 1987 Proe, 3 Quarter 1342-1343.

The working group considered an industry suggestion for a period of time when the contingent
nonforfeiture option could be utilized by the insured. The industry representative said there should
be a time period following the effective date of the triggering event during which the insured must
elect the contingent nonforfeiture benefit. The insurance industry supported an election period of 90
days. One regulator said his state's provision is five months, and he said a longer election period
would provide consumers more time to make a dacision. 1997 Proc. 3 Quarter 1343,

A regulator suggested there were several ways to pay for contingent nonforfeiture: (1) include the
cost in the initial premium; (2) decrease profits for the insurer; (3) increase losses for the insurer; or

{4) increase rates., An insurer representative responded that he disliked rate increases because they
resulted in more lapses, which caused more increases, ete. in a gpiral. 1997 Proc. 4% Quarter 937.
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A regulator clarified that every time there is a rate increase, even though the contingent
nonforfeiture benefit has aiready been triggered, the insured would have the opportunity to elect the
contingent nonforfaiture benefit again. 1997 Proc. 4 Quarter 941.

Three different approaches were discussed as triggers for the contingent nonforfeiture benefit. An
industry trade asseciation proposed a trigger when the insured’s issue age 65 premium increased by
B0 percent or more over any three-year period. An alternative was suggested by on¢ state that takes
the insured's rates at age 65 and triggers contingent nonforfeiture when the rates are increased by
60 percent or more over the lifetime of the insured. Another state suggested a graduated system
based on the insured's age, with different levels of rate increases over the insured's lifetime
triggering contingent nonforfeiture benefits. 1997 Proc. 4t Quarter 935,

A regulator said it was important to the process that any amended models have industry support at
the state level. 1997 Prac. 4*h Quarter $07.

I The provisions of the new Subsection I} adopted in 1998 contained brackets for premium
changes at younger ages and then changed every year to age 90. The task force noted it was trying to
protect the older population from significant rate increases that could result in lapse with no
benefits for premiums previously paid. 1997 Proc. 1% Quarter 775.

E. When criginally developing nonforfeiture benefits, there was a strong preference of the task
force that only one scale of nonforfeiture values be used. There were two choices theoretically
poasible: (1) as a percent of the benefit period (so that the actual benefit would vary aceording to the
duration of benefit provided), or (2) as a fixed benefit period (so that all insured would receive the
same nonforfeiture benefit, regardless of the actual durasion of the benefits that would have been
available during the premium-paying period).

Given that the nonforfeiture benefits purchased by asset shares increase for all attained ages as the
underlying benefit period increases, it seemed most appropriate to express the nonforfeiture benefit
as a percentage of the benefit period. 1993 20 Quarter 753.

A report containing proposed principles for the development of nonforfeiture benefits said one issue
remaining was whether to vary nonforfeiture scales by issue age. Generally, a nonforfeiture scale
that reflected realistic asset shares would generate positive values at earlier durations for older
issue ages, but would have steeper slopes for the younger issue ages. In other words, the
nonforieiture scales would generally start out Jower for younger izsue ages, but would increase more
rapidly sc that the nonforfeiture scale would eventually be higher for these issue ages. 1993 2nd
"Quarter 753.

Questions were raised in the actuarial report to the task force as to whether the nonforfaiture
benefits should be fixed at the time of issue, or whether some adjustment should be allowed

subsequent to the time of isaue, e.g., prior to the time of entry into nonforfeiture status or prior to
the time nonforfeiture benefit payments begin.,
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It should be remembered that most lapses are projected to occur before even one year of institutiona!l
care would be provided as a nonforfeiture benefit. Subjecting these lapsing policyholders to the risk
that this benefit could be reduced may result in situations where the benefit is diminished to
inappropriately low levels, 1993 284 Quarter 754,

It was estimated that the cost of providing a nonforfeiture benefit actuarially equivalent to the asset
share would raise the premium 7%-13% at issue age 75 to 64%—232% at issue age 35, depending on
whether or not inflation protection was provided. 1n terms of dollar amounts. the premium for a plan
of benefits increased from approximately $100-3200 for policies without inflation protection to
360051000 for policies with inflation protection. 1993 224 Quarter 754.

‘The report emphasized a number of points in regard to the increased tosts for nonforfeiture benefits:
"{a) A 20% increase in the assumed costs for insureds in nonforfeiture states was assumed. This
assumption was made ta recognize the additional risk to the insurance company for the
noncanceilable nature of these risks. Further study may lead to the conclusion that this represents
an unfair subsidy of the persisting pelicyhelder by those whe lapse. (b) The 60% loss ratio may not
be appropriate if nonforfeiture benefits are mandated. The use of a higher loss ratio would lower the
cost of this benefit. (¢) Some adjustment in the nonforfeiture scale for policies incorporating inflation
protection should be considered. In particular, adjustments at the younger age may be appropriate.
(d) Consideration might be given to providing some flexibility in the application of inflation
protection. For example, the benefits could be structured so that the inflation protection is frozen
when the insureds go into benefit status. The benefit could be “unfrozen” after the insureds have not
received any long-term care benefits for a specified period of time. (¢) Interest rates incorporated
into the pricing of the product will have to be closely monitored in order to avoid situations where
excessive premiums result because interest assumptions are too low. 1993 2v Quarter 754.

In addition to the shortened benefit period form of nonforfeiture benefit, the actuarial group also
considered extended term ingurance, reduced paid-up insurance and cast surrender value. Desirable
features of a cash surrender value are: {1} Flexibility to the policyholder; (2) Minimized risks for the
insurer and persisting policyholders; and (3) Low administrative expense for the insurer. Difficulties
associated with cash surrender values include: (1) A death benefit should also be required, but
thiswould make the premium higher; (2) The availability of a cash surrender value may induce
lapses; (3) The providing of cash is contrary to the purpose of long-term care policies, which is to
provide benefits in the event of institutionalization or receiving home health care: and (4) Income
tax implication of a cash surrender value are not clear. 1993 Proc. 274 Quarter 754-753.

The regulators suggested that one specific scale of nonforfeiture values that applies to most benefit
plans should be created. That would mean that all durations of benefits, elimination periods, etc.,

would be specified rather than creating differing scales for various levels of benefits, 1993 Proc. 27
Quarter 758,
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" Section 26E {cont.)

Another issue considered by the task force was whether the standards set in the model ghould be
minimum or absclute standards. At a hearing in August of 1993, a representative of an insurance
trade association spoke for minimum standards, while a consumer representative favored absolute
standards, She stated simplicity was needed in the nonforfeiture standards since this would better
assure consistency in implementation. 1993 Proc. 27 Quarter 4B3.

An actuary was retained to study the technical issues related Lo nonforfeiture and to prepare a
report for the task force. His report discussed the effect on rate filing reviews and ratsed questions
relative to loss ratios. The report suggested some ways to mitigate premium increases, such as a
Ionger elimination period while under a shortened benefit period, different benefit periods for
nursing or home health care, and other benefit design possibilities. The report also discussed the
interpretation and use of a scale produced by asset shares. 1993 Proc. 3™ Quarter 474-480.

The working group minutes for the December 1993 meeting contain charts and graphs to help the
group in its consideration of shortened benefit period scale adjustment factors. including scales with
and without inflation protection, 1993 Proc. 412 Quarter 694-701.

In respanse to the mermao, the chair said the warking group was looking for an equitable scale so that
those who lapse do not subsidize other policyholders and are not subsidized extensively themselves.
1994 Proc. 1% Quarter 463.

Ome regulator wrote a meme expressing his concerns about the direction being taken by the working
group. He urged consideration of the “benefit bank” approach because it was ensier to use than the
shortened benefit period. He also encouraged development of a minimum scale, which would be fair
to those continuing coverage. The regulator also expressed concern that the provisions adopted
should be understandable to consumers. 1994 Proc. 1" Quarter 465-466.

Another attendee asked why the benefit bank approach had been disregarded. The response was
that the benefit bank was not as theoretically sound and it made comparisons of policies by
consumers much more difficult. The increase in premiums resulting from the beneafit bank approach
would be even higher than the scale under current consideration. 1994 Proc. 1% Quarter 464,

The working group discussed another earlier recommendation: Nonforfeiture scales should differ
only for differing benefit perioda. One industry representative in attendance said each of the
recommencdationa of the working group displayed a move to richer benefits and increased prices,
which would discourage consumers from buying the product. An industry association representative
suggested that policies with different benefit periods for different benefits would be difficult to
explain to consumers and diflicult to administer. The chair said he did not think benefit periods
should vary because of age because the variances calculated were not especially great and the
working group was interested in prometing consistency in the benefits offered. 1994 Prpe. 1=
Quarter 464,
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The working group talked extensively about developing different benefit scales for differing benefit
periods. Those not in faver of this approach pointed out that this moved away from the goal of
developing a simple, easily understood nonforfeiture benefit. 1994 Proc. 1** Quarter 4162.

The working group chair said he thought the benefit bank appreach had significant advantages over
the shortened benefit approach in terms of simplicity, ease of understanding, ability to handle
changed circumstances, and more limited impact on affordability of the product. Another regulator
said he felt if the goal was simplicity and ease of comparison. he did not think this was a viable
approach. The chair said he was not willing to discard the benefit bank approach in view of its
superiority in a real-world sesting, but he acknowledged the need to move ahead with the shortened
benefit approach. 1994 Proe. 1% Quarter 463.

An association representative was asked to report on several issues. He stated that the use of asset
shares and equity as the origin of nonforfeiture minimum standards lead to multiple scales based on
different risk criteria and benefit arrangements, This makes a nonforfeiture benefit more difficult to
explain. Several insurers suggested an alternative minimum standard where the benefits are based
on the total amounts paid over the period of coverage. A regulator responded that the essential
difference was that the scale in the NAIC draft provided that the policyholder who lapsed afier ten
vears obtained 20% of the benefit purchased as a paid-up benefit. The benefit bank proposal placed
all premiums paid over the period of coverage in a benefit bank. Upen lapse, the nonforfeiture
banefit could be estimated by dividing the benefi bank by the daily benefit. For example, a
palicyholder who paid 31,000 annually for ten vears for a policy providing a $100 daily benefit would
receive 100 days of coverage upon lapse, assuming the full $100 daily benefit was utilized. 1994
Proc. 20d Quarter 604,

When reporting on the progress of the working group assigned to dralt a nonforfeiture benefit
provigion for the model regulation. the regulator said the working group had focused its efforts in
designing and implementing a shortened benefit period approach for nonforfeiture benefits. He
indicated the group had drafted a regulation that defines and implements the benefil with a table
using an asset share for determining the values of the benefit. He said the industry was strongly
opposed to this approach and preferred a benefit bank. 1994 Proc. 204 Quarter 603-604.

By August of 1994 the working group was considering two alternative approaches to the
nonforfeiture benefit. In addition to the approach they had been considering with a prescribed scale
for the shortened benefit period. a draft was submitted with a benefit bank equal to 100% of all
premiums paid. The alternative drafi had first containéd 80% of all premiums paid, but the group
decided it would have to be at least 100%. They also discussed attempting to create a factor on the
basis of the age-weighted percentages utilizing faclors that attempt to approximate the underlying
asset share percentage. 1994 Proc. 3* Quarter 605.
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One of the concerns was about a benefii structure when nonforfeiture benefits were paid up to an
amount equal to 100% of all premiums paid. The chair questioned how ita benefit could he
communicated so that the consumer would understand that there iz no cash surrender value. 1994
Proc. 3 Quarter 601.

A regulator asked if the proposal was to consider all the premiums paid, or total premiums less
claims paid. The response wag that the proposal was for total premiums paid irrespective of any
claim payments. [t was also noted that the proposal attempted to deal with the problem of a person
who had purchased at a young age with a small premium by requiring a 30-day minimum benefit
period. 1994 Proc. 3™ Quarter 596,

After discussion,‘the working group agreed to recommend that the prescribed nonforfeiture scale
should begin no later than the third policy year and should apply equally to institutional and
non-institutional care. 1993 Proc. 4th Quarter 703-704,

The working group reviewed its earlier decision to require a nonforfeiture benefit ne later than the
end of the third year following issue. Some in attendance argued for a five-year period, while others
thought three yeara provided a meaningful benefit. One industry representative suggested three
years would promote abuse by agents. The chair gaid policing agents was a better solution than
adopting a different time period, 1994 Proc. 1* Quarter 464,

The working group discussad whether or not inflation protection should be included after the
shortened benefit period status began. Several working group members expressed concern about the
provision and its impact on the cost of the benefit. 1994 Proc. 1% Quarter 462,

A decision was made in September of 1994 to discontinue inflation protection at the point that
premium payments cease. Several comments were made pointing out that providing inflation
protection after lapse increased the cost of the nonforfeiture benefit. it was also noted that the level
of nonforfeiture benefits could have implications for the policyholder's eligibility for Medicaid. 1994
Proc. 34 Quarter 600, ‘

Paragraph (4) was modified during the discussion of the 2000 amendments on rate stabilization.
References to the contingent benefit on lapse were moved within Paragraph (4) and modified. 2000
Proc. 274 Quarter 304.

G. One of the principles agreed upon by the working group was that there should be no
difference in the nonforfeiture benefits mandated for group and individual policies. One regulator
expressed concern that the inclusion of high nonforfeiture values in group policies would discourage
employer group products with a significant employer contribution. Another regulator pointed out
that the current tax law is a significant deterrent for policies with employer contributions and that
until the tax code is changed, employers are not likely to pay premiurus on behalf of employees.
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She expressed concern ahout the applicability of nonforfeiture values for a certificateholder that
converts from a group policy. An insurer representative said that the conversion could be based on
the original purchase date of the group coverage. 19894 Proc. 1* Quarter 483.

K. Subsection K wag added as part of the 1999 amendments. 1999 Proc. 4 Quarter 985.

Section 27. Standards for Benefit Triggefs

A working group was appointed in June 1994 to evaluate and determine if development of standard
benefit triggers was appropriate and feasible in long-term care insurance policies. This charge arose
out of a variety of problems dealing with claim payment issues for consumers. 1994 Proe. 284
Quarter 599,

One of the goals of the drafters was to create a level playing field for all policies and allow consumers
to know what they are purchasing and what to expect if they need benefits under the policy. 1994
Proc. 3« Quarter 606, '

Attendees at a working group meeting discussed the “medical necessity” test used in many long-term
care insurance policies. Regulators, consumer representatives and insurance industry
representatives all expressed discomfort with this method and the difficulties it posed. 1994 Proc.
3 Quarter 612, .

The dralters agreed that it was important to define activities of daily living and to define the level of

assistance neaded to trigger inability to perform the activity. It was suggested to the working group

. that it should standardize not only the definitions, but also the level of impairment that triggers
benefits. 1994 Proc. 3¢ Quarter 603

The working group discussed the pricing implication of a movement toward activities of daily living
ag benefit triggers. A consulting actuary said the insurance industry did not have significant data
relative to pricing implications. He used data available from other settings to give some indication to
the working group. 1994 Proc. 3™ Quarter 607,

One comment received by the working group was that bathing should be considered an activity of
daily living, and that it was often one of the first things an individual could not perform without
assistance. The comments also pointed out the need to deal with direct assistance versus stand-by
assistance, 1994 Proc. 3™ Quarter 607,

The drafters decided to use an existing state regulation as the starting point for its deliberation. A
consumer representative opined that, in addition to the performance of activities of daily living, the
group needed to add cognitive impairment as a benefit trigger. 1994 Proc. 3 Quarter 608,
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The chair of the working group opined that there were three issues to consider: (1) definition of the
activities of daily living, (2) the number of activities of daily living that trigger benefits, and (3) the
level of impairment that determines a person’s ability to perform. 1994 Proc. 4*h Quarter 719,

Medical personnel from one insurer agreed that the issue of level of assistance was important, as
some companies test for a person needing stand-by assistance to trigger the benefit and others use a
test that determines a person’s need for direct assistance in his or her ability to pexform the activity.
A consutner representative stated that this wayg the primary problem in the marketplace that needed
. to be addressed. 1994 Proc. 4h Quarter 719,

The working group discovered that an industry standard of sorts for activities of daily living existing
in a Sidney Katz study. The group was encouraged to start with the Katz definitions and use them
for benefit triggers as there had been a great deal of research done on these triggers and their use.
1994 Proc. 4t Quarter 719. -

A One of the tasks of the drafters revising the model to tnclude benefit triggers was to decide
how many deficiencies of activities of daily living would be required to trigger benefits. The model
was drafted to require benefits when a person was unable to perform three out of the six activities of
daily living, but it would allow companies to use a more lenient standard such as two out of six. The
chair noted thiz would apply to home health care benefits as well as nursing home benefita, One
participant reported on studies showing an increase in utilization of as much as 42% if two out of six,
instead of three out of six, activities of daily living were used. 1995 Proc. 1* Quarter 377.

One consumer representative suggested drafting the model with a two out of six trigger for home
health care, and a three cut of six irigger for nursing home care. A regulator asked if it was
appropriate to allow companies to offer a four out of six activities trigger at a lower cost. The
consumer representative said it was not possible for consumers to make informed decisions in this
marketplace. 1995 Proc. 1" Quarter 578,

C. After drafting a provision that gpecified six activities of daily living and requiring a benefit
trigger of no more than three of the six, the drafters agreed that they wanted to allow provisions
that were innovative and less restrictive. Subsection C was designed to provide for that Rexibility.
1995 Proc. 1" Quarter 578.

D. After discussion of whether the standard for assistance should be stand-by or hands-on
assistance, the drafters decided to use hands-on assistance as a measure to determine a person’s
deficiency in performing activities of daily living. 1995 Proc. 20 Quarter 651, 654.
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Section 28. Additional Standards for Benefit Triggers for Quahﬁed Long-Term Care
Insurance Contracts

Section 28 was added as part of the revisions developed in response to the Health Insurance
Portability and Accountability Act (HIPAA). This section describes benefit triggers for qualified long-
term care insurance contracts. Staff noted that the structure for chronically ill individuals was
difficult, and said that the U.8. Treasury Department would issue definitions, but states might not
want to wait for them. 1998 Proc. 3™ Quarter 719.

An interested pasty expressed a preference for waiting until Treasury offered further guidance
before amending the models, but acknowledged that, since these were not forthcoming, it was a good
idea to proceed. 1938 Proc. 4'f Quarter Il 766,

A The drafting note in the amendments states that the eligibility for benefits “shall not be
more testrictive” than the inability to perform at least two of five activities of daily living (ADLs).
The NAIC standard for nongualified plans was three out 6f six ADLs. 1998 Proe. 4t Quarter I1
766.

Staff suggested that the model might not need to be amended with respect to ADLs quite as much as
first thought. The standard under federal law wag that benefits would be triggered when the insured
could not perform at least two of ive ADLs, and six ADLs were specified. The six in the federal law
were the same six as were defined in the model act. Thus, since the six ADLs are identical in che
mode! and the federal law. the medel’s requirement that no more than three of six be used as a
trigger was caonsistent with the two of five in the federal law. 1999 Proc. 1* Quarter 613.

A regulator guestioned the need to include the definitions as used in HIPAA. Most of the states
represented at the meeoting opined that they would need that level of detail in their own state
regulation. The working group decided to retain the definitions, 1999 Proc. 29 Quarter 662,

E. HIPAA required that a tax qualified plan not pay until a licensed heszlth care practitioner has
certified with respect to ADLs that the insured was unable to perform at least two ADLs for a period
of at least ninety days. The regulators discussed two basic questions: who performs the certifications
and how often can they be required. They questioned whether the insurer could require thai the
certification be done by a designee of the insurer. The working group also discussed how often a
certification could be required. 1999 Prac, 1t Quarter 613,

The regulators agreed that once there is a ninety-day certification and the insured is in claims
status, the carrier cannot retroactively rescind the certification. An industry representative opined
that this was unclear in regard to tax status in the federal law. It was unclear in the tax code
whether the carrier could continue to pay the claim if the carrier knew the insured no longer could
be certified in the future. 1999 Proc. 17 Quarter 613

Later there was discussion regarding whether a carrier had the ability to require that certifications
of inability to perform ADLs had to be performed by health care professionals hired by the insurer. A

consumer advocate said it was dangerous to force people to use carrier providers that are paid by the
insurer. She stated that tax.qualified plans are inderanity products, not managed care products,
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5he believed it was a conﬂict. of interest for the carrier that is liable to pay benefits to have control of
the process regarding whether the benefits can be accessed. 1999 Proc. 20¢ Quarter 662,

F A regulator questioned whether there should be an outside appeal if the carvier turned down
the plan of care and assessment performed by the ¢onsumer’s personal physician. Another regulator
opined that the working group showed endeavor to maintain a delicaie balance in that regulators
wanted carriers to perform due diligence and pay valid claims only. Also he pointed out that the
Unfair Trade Practices Act contained provisions regarding excessive requirements for qualifying for
claims. 1999 Proc. 1 Quarter 613.

Section 29. Standard Format Qutline of Coverage

The outline of coverage was added to the model in December 1988. It should be delivered at the
point of solicitation, 1989 Proce, 1 7786, 791,

Just before adopticn of the outline of coverage, an amendment was added to clarify the phrase “other
than acute care unit” by adding examples. 1889 Proe. I 754.

[t was suggested to the working group that they consider adopting a guideline specifying the gize or
type for printing. 1989 Proc. I 761.

Part of the outline of coverage was moved from number 9 to number 3 in Decembér 1992 and new
language was added. 1893 Proc. 1B §46.

The purpose of this new language was to address the concern that consumers were confused when
presented with explanations about level premiums, 1992 Proc. 1IB 686.

The disclosure language was intended to inform consumers about future premium increases. 1992
Proc. I1B 692.

An industry spokesperson suggested that the language be revised to say that premiums could
increase or decrease, The task force expressed a strong preference for leaving the language as is, that
is, to disclose that the premium may increase. The task force agreed that the principal purpese of
the disclosure was to alert consumers to the fact that premiums may increase. It was also suggested
that the language be expanded to tell the consumer that the premiums would only be increased in
accordance with the states’ approval requirements. The task force did not agreed to the suggestion.
1993 Proc. 1B 854.
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Section 29 (cont.)

When reviewing rate stabilization. regulators examined the outline of coverage to see if anything
could be done to make the outline of coverage better. The chair asked whether anything could be
added to the outline of coverage that would make clear that there were unknown things that may
occur in the future that could affect rates. One regulator suggested wording to the effect that
premium may go up in the future should be highlighted to bring the attention of the reader to that
fact. 1997 Proc. 4th Quarter 939.

When the 2000 amendments on rate stabilization were added, a new Paragraph 5 was added under
the outline of coverage to specifically state whether the company has the right to change the
premium. Initially drafted with a requirement that the notice be four points larger than the rest of
the outline of coverage, the final version simply said it should be larger. A second paragraph under 5
required a description of contingent benefit upon lapse. Interested parties said this was confusing
and misleading for consumers, since the bensfits may never be triggered. [t may encourage the
consumer to cash out the policy. The working group decided to delete the language. 2000 Prog. 20d
Quarter 312, ‘

When benefit triggers were added to the model regulation in 1995, the outline of coverage was
modified by adding a separately identifiable provision under Paragraph 9 entitled “Eligibility for
Payment of Benefits.” A regulator suggested that a similar separately identifiable provision be used
in the policy so the policyholder could easily find the benefit provisions in his or her policy. 1995
Proc. 2vd Quarter 632.

The language of Paragraph 15, added in 2000, originally called for referring insureds to the state to
diseuss terms of the long-term care insurance policy. The drafters agreed to change it to refer
instead to the states’ senior health insurance assistance program for questions regarding long-term
care insurance. Specific questions about the policy or certificate should be referred to the insurer.
2000 Proc, 20 Quarter 312.

Section 30. Requirement to Deliver Shopper’'s Guide

After development of a shopper’s guide, the 1ask force then concluded that it was important to
deliver the guide to all employer groups as well as individuals and had extensive discussion on
whether direct mail marketers should deliver the guide at the time of application. The section added
to the model required delivery of the guide to all prospective applicants of long-term care insurance.
1990 Proc. 11 617.

A new item three was added in 1999 as part of the amendments to conform the model to the federal
Health Insurance Portability and Accountability Moedel Act of 1996 (HIPAA). 1999 Proc. 41t
Quarter 989,
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Section 31. Penalties

Penalties were suggested as an alternative to levelized agent c¢ommissions. One commissioner
suggested that the task force adopt licensing, reporting and penalty provisions because of the
chilling effect they would have on inappropriate company and agent behavier. 1991 Proc. IB 654,

Section [].  [Optional] Permitted Compensation Arrangements

AL one point in the process of drafting consumer protection amendments, a section en agents
commission was included in the draft, Before adoption it was removed from the model and made an
optional provigion. The task foree chair spoke in favor of including the section in the model; being of
the opinion that the alternatives of penalties, reporting and agent testing did not entirely address
the twisting and churning concerns, One state regulator said he was generally opposed to regulatory
interference in the agent/company relationship, but recognized that the long-term care insurance
and Medicare supplement markets were special because of the consumers to whom. the products
were sold. 1991 Proc. IB 665.

Several states spoke in favor of levelized commissions, or asked that the issue be revisited in the
future if not adopted in the 1990 draft. 1991 Proc. I[B 665.

One problem with inclusion of a section limiting agents' commissions was that, in the opinion of one
regulator, most old nursing home policies should be replaced. The group considered several
alternatives to limits on commissions. 1991 Proc. IB 716.

‘The task force considered ways that could ke developed to provide disincentives for inappropriate
-replacements. There were several ways that the task force considered: {a) Use the same language as
in the Medicare supplement insurance regulation which would limit the differential in the first year
to twice the commissions paid in the second year; (b) implement a straight level commission
structure; (¢} explore alternatives such as special licensing requirements, agent and company fines,
enhancement of replacement forms and increased disclosure. 1991 Proc. 1B 693.

The task force voted to develop a drafting note which would suggest that states consider adopting a
level commission approach if the market abuses of inappropriate replacements are not adequately
addressed by implementation of the licensing, penalty and reporting requirements in the consumer
protaction amendments, 1991 Proc. IB 662.

Appendix A

The recision reporting Vform was neceasitated by Section 11E of the regulation. A number of states
requested development of the form. 1991 Proc. IIB 765. :
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When considering the draft worksheet, one regulator said the tone of the worksheet was “you need
it—buy it” and she suggested a change to remove the presumption of need. Another regulator said he
liked the statement at the top that talked about $30,000 in assots, but he wondered where that
number came from. The chair said the purpose of the worksheet was to help consumers make an
informed choice. It was a self-screening tool. 1993 Proe. 4tk Quarter 718.

An early worksheet draft included a section on affordability where the applicant could list his or her
tncome and expenses to gee if there was money to pay the cost of long-term care insurance. One
regulator said that it was important o make a point that premium payments would need to be made
for a long time and might increase substantially. An insurer objected because many of the companies
have not raised premiums. The working group agreed the language should be left in the draft
hecause it pointed out that premiums could increase without painting with too broad a brush. 1993
Proc. 4t Quarter 713, 715-716.

The chatr summarized the task of the working group; either decide a level of assets below which
long-term care insurance should not be purchased or provide information to consumers so they could
determine for themselves whether the purchase is appropriate. He did not think either alternative
would be easy. Ancther member of the working group said he preferred the approach used in
securities regulation where clear disclosure allowed consumers to determine il the product was right
for them. 1994 Proc. 1* Quarter 453,

The chair said it seemed the goals of the drafters were at cross-purposes. If consumers were
encouraged not to provide too much financial information, how could agents be held responsible for
unsuitable sales? A working gproup member said she leaned toward a shorter disclosure document
rather than the extensive document the working group had discussed earlier. She said sometimes
thare was so much information provided that many people did not read it. One regulator suggested a
simple statement to the effact of; if your income is below 8X. this product is probably not for you. If
vour income is above SX. consider these factors. An industry representative pointed out there were
many reasons for senior citizens to choose to purchase long-term care insurance, even if their income
or assets were below a gpecified amount. A regulator agreed that the draft did take into account the
possibility of purchase for other reasons bacause it asked about the applicant’s goals and needs. 1994
Proc. 12 Quarter 454,

A consumer reprasentative said it was very diffieult to set a floor under which the product could not
ba sold. Consumers, for a variety of reasans, might choose to purchase long-term care insurance even
if their agsets or income fell below that number. She said if an agent was allowed to delve into the
financial affairs of a policy applicant, there should be good standards developed to protect the
consumer. She cautioned that there needed to be some flexibility for peopla who were unwilling to
fill out any kind of form or questionnaire about their income, 1994 Proc. 20d Quarter 599.
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A regulator opined that one of the problems with the earlier worksheet had been the difficulty for
the censumers to gather all the information requested. He suggested some standard benchmarks.
Another regulator suggested “yes” and “no” questions or a range. This would give the agent
information without getting into specifics. 1994 Proe. 294 Quarter 600.

One company representative objected to the sentence on the personal worksheet that said long-term
care insurance is expensive. He said it should also say long-term care is expensive. He also pointed
out long-term carve insurance is not expensive if the purchaser is under age 65 or is part of an
employer group. He also questioned the statement that suggested no more than 7% of a person’s
income should be spent on long-term care insurance. He wondered how much of an individual's
income should be spent on Medicare supplement insurance or on life insurance. He alse commented
on the bullet that asked if the individual would be able to afford the policy if premiums went up by
25%. He reminded the group that a rate stabilization provision had just been adopted that would
limit rate increases, so the scenario described was not likely to happen. The chair of the working
group invited those in attendance to provide research data on what point long-term care insurance
was a suitable purchase. 1994 Proc. 2% Quarter 601.

One insurer representative asked if it was permissible for a company to revise the humbers in the
personal worksheet if they did not match the suitability standards the company had developed.
Ancther individual suggested the worksheet did not fit well when the applicant was buying
insurance for someone elsg, for example, an individual buying coverage for a parent. 1994 Proc, 20d
Quarter 601,

One issue that was the subject of repeated discussion by the drafters was whether to include
numbers in the income and assets guidelines. A consumer representative pointed out the variety of
suggestions presented to the working group, from those with very specific standards to one with .no
numeric standards at all. She gaid the NALC draft was a good approach because it gave some kind of
reference point without zetting a hard and fast rule. One attendee asked where the 7% and $30,000
figures came from and an industry representative said government regulators should not be setting
benchmarks that had no basis in fact, A regulator responded that the draft didn't say an individual
couldn’t purchase the policy, it was just a caveat to consider if income and assets were below the
benchmarks. 1994 Proc. 3 Quarter 622,

The working group considered changing the personal worksheet to include questions about other
than financial reasons for purchasing a policy. One regulator suggested these would allow the
inaurer to take these other reagons into account when determining suitability. Another regulator
responded that insurers should base suitability on objective standards and the applicant could
override the company's standards for these other reasons. The working group decided to base the
requirement for a suitability letter on whether or not the individual met the financial standards,
irregardiess of whether he or she wished to purchase for other reasons. 1994 Proc. 37 Quarter
619,
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Appendix B {cont.)

By September of 1994 the working group had reached agreement on the major iseves and was
refining the personal worksheet. In response to a question, a member of the working group
explained the intent of the bracketed language on single premiums. She said the language would
only appear for a life policy with a single premium. Another regulator suggested bracketing the last
part of the personal worksheet to make it clear what would be used if no agent was involved in the
sale. An insurer representative asked how much flexibility was available to the company in the
development of its personal worksheet. If the company set its suitability standard at $20,000, could
the boxes just allow for checking “under §20,000” or “over $20,000°? Another insurer representative
pointed out that its standards might set an income between two of the numbers on the worksheet. A
regulator suggested bracketing the figures so companies could insert the figures needed, but other
regulators were concerned that limits were needed so the agent didn't use this as a way to obtain
information about high income, for example, which would encourage the sale of annuities and other
types of policies. 1994 Proc. 3 Quarter 613.

The working group was asked to make the personal worksheet more flexible. One suggestion was to
omit the requirement the worksheet be in a specified format. Another suggestion was to put the
income numbers in brackets so that the company could tailer the range to its needs. The drafters
agreed to bracket all but the first and last increment so that companies could tailor them to their
individual needs, It was not felt necessary to do the same thing to the assets ranges. 1994 Proc, 4tb
Quarter 737,

The drafl under consideration contained a question asking whether the applicant would still be able
to afford the policy if rates went up 253%. One insurer asked what he was supposed to do with this
information. The chair opined that nobody would check “yes” because it seemed like an invitation 1o
raise rates. The working group decided to replace that with a single question asking if the applicant
would still be able to afford the policy if the rates went up. This sentence would be bracketed in the
draft 5o that if the rate was guaranteed the sentence would not be included. 1994 Proe. 4*h Quarter
738.

For a time the personal worksheet contained a question asking if the company had increased ics
rates on the policy. A regulator pointed out that if it was a new policy, the company would not have
increased its rate, but this would give a wrong impression of the stability of the rates. 1994 Proc.
32 Quarter 619,

Concern was expressed about the paragraph in Appendix B that talked about the last increase in the
policy. Companies may change forms so often the information will not be used, and it would give a
wrong impression. The working group decided to leave in the provision because it could provide
valuable information but did make several changes in wording. 1984 Proc. 4'b Quarter T31.

An insurance industry representative asked the task force to consider appointing a group to study
technical edjustments to the suitability section of the Long-Term Care Insurance Model Regulation.
The chair agreed to consider the proposal. 1996 Proc. 27 Quarter 814.
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The industry representative stated that minor changes were needed in the personal worksheet
required by the suitability section of the model. First, he suggested modifying the premiwm section
to allow insurers to reference moye than one policy form. He also suggested moving the question
about the source of funds to pay premiums into the “premiums” section from the “income” section.
He stated this seemed a more logical place for this question. 1996 Proc. 3 Quarter 1020,

A regulator asked if multiple forms are being filed currently, and the industry representative
responded affirmatively. The regulator agked il the personal worksheet would be filed with each
policy if it was amended to allow information about more than one palicy form. The industry
representative stated that the amended pergornal worksheet would be filed with each poliey. A
regulator suggested it would be easier to have one form for each policy form. The industry
representative said it would be easier to have a single form, alleviating the problem of an agent
inadvertently distributing the wrong form. 1996 Proc. 3 Quarter 1020.

A regulator asked if other insurers were concerned about this problem. A representative from
another insurer responded that the personal worksheet was designed to determine the suitability of
the insured to purchase long-term care insurance, not to determine the suitability of a specific
product. The insurer who made the suggestions said consumers would be helped by disclosure of
information about all policy forms, instead of just one form. 1996 Proc. 37 Quarter 1020,

Members of the working group asked how many plans would be allowed on one personal worksheet,
The industry representative who suggested the amendments said he did not know the optimal
number, but he believed the maximum number of policies allowed on a personal workshest shouid be
four. 1996 Proc. 4t Quarter 1085,

A regulator proposed listing in columnar format the policies available and allowing the agent to
check off the applicable policy and corresponding rate increase information. Another regulator
expressed concern that a carrier may have so many policies that the list would spill over to a second
page. The working group asked ataff to prepare a draft showing the listing of the policies, limiting
the number of policies that eould be listad to four. 1996 Froe. 4 Quarier 1085,

The working group directed that the draft be prepared with the last sentence in the first paragraph
standing alone in a separate paragraph. 1996 Proc. 4t Quarter 1085.

When reviewing the new personal worksheet, the working group chair opined that it seemed
cluttered. It was the inient of the working group that the final product be two pages, while this draft
was three pages. A suggestion that the form incorporate two columns, which would allow four
different policy forms to be listed, made the first page of the personal worksheet very crowded. 1996
Proc. 4'f Quarter 1084,
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Appendix B {cont.)

A regulator suggested rewording the question about the source of premium payments and changing
the potential reply “savings” o read "savingsfinvesuments” to reflect the choices in the investments
section of the worksheet. She also noted the print is small and may be difficult for seniors to read.
1996 Proc. 4th Quarter 1084.

Another regulator stated that the recommended changes provided too many numbers and may be
confusing for consumers to read. There was substantial discussion about putting up to four forms
and the related rating information in the same paragraph. Following discussion the working group
decided to add a drafting note to reflect the fact that only two policy forms may be used on the same
personal worksheet, if both policy forms have the same rating history. If a policy form has a different
rating histery, then only cone policy form may be used on a single worksheet. 1996 Proc. 4th
Quarter 1084,

Before adoption of the personal worksheet. it was also edited for readability. 1997 Proe. 1#
Quarter 771.

When rate stabilization amendments were added in 2000, the Personal Worksheet was revised to
include a rate history on the first page. The working group considered including the information
from Appendix F in the same form, but decided two shorter forms was preferable to one long one.
2000 Proc. 27 Quarter 312

Appendix B was reordered and new infermation was added regarding type of policy, the company's
right to increase premiums, rate increase history, inflation protection and elimination pericds, The
consumer must sign the disclosure statement acknowledging that rates for the policy may increase
in the future. 2000 Proc. 234 Quarter 280,

Appendix C

The working group drafting the suitability amendments decided to produce an information sheet to
help consumers. A consumer reprasentative said he thought what was missing was how this
information relates to Medicaid, An individual from a Medicaid agency applauded the group’s effort
on the description of Medicaid. She said it was important not to encourage people to transfer their
assets and buy long-term care insurance to cover only the period until they qualified for Medicaid.
She said that would not meet the goal of the federal law. The consumer advocate disagreed, saying
these hensfits had been paid for through taxes, and encouraged individuals to use the law to get
their rights. Another person expressed the opinion that agents were often trained to seil long-term
care insurance by saving that an individual would not want to be on Medicaid. She said it did
individuals a great disservice to scare them that way. 1994 Proc, 2° Quarter 601.

A consumer representative continued to express concern about the negative references to Medicaid
on the disclosure form. as well ag the personal worksheet. A representative from the federal

government acknowledged that nursing homes were not required to take Medicaid patients and
agreed this was n type of discrimination properly reflected in the disclosure form.
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The consumer representative said he knew discrimination did exist; he just did not think it should
be emphasized in official publications. The federal representative said the implication that some
people did not want to go on Medicaid was probably accurate because it was a welfare program and
some people did not want to be on welfare. 1994 Proc. 89 Quarter 614,

A consumer representative suggesting adding “free” in front of the word counseling in the lagt bullet .
of Appendix C. and including the telephone numbers for the-insurance department and department
of aging. The chair said this suggestion had been considered before, but it would necessitate 50
different printings so that it could be state specific. 1994 Proc. 3™ Quarter 613.

Appendix D

The working group decided to add a requirement to the suitability standards requiring the insurer to
send a letter to an individual who was not a suitable candidate for long-term care insurance under
the insurer's standards saying that he or she may want to reconsider this purchase. The same letter
would be sent to the individual who had elected not to provide information, to give one more chance
to the individual whose agent might have discomraged completion of the form. One insurer
representative suggested that, if the regulator scheme required reporting the number of forms
utilized, regulators would be able to pinpoint agents who discouraged applicants from filling out the
forms. The working group also agreed to allow, in the alternative, another method of verification,
such as a telephone call. 1994 Proc. 3 Quarter 621.

The working group considered if it was a problem to hold up processing of the application by mailing
a suitability letter. One regulator suggested issuing the policy and then using the 30-day free look
period to decide if the individual wanted to keep a policy that had been deemed unsuitable. It
scemed to the drafters that the message was, “You don't meet our siandards, but here is your
policy.” The group decided instead that the suitability letter should make clear that an individual
did not have insurance until the form was returned and the madical review completed. 1994 Proc.
3 Quarter 619,

An insurer represantative asked if a company could continue to process an application whils waiting
for a response to the suitability letter. He suggested taking out language that said the company had
suspended review of the application. Another added that, if the company suspended underwriting
while waiting for the response, it would slow down the process. A regulator suggested adding the
word “final” g0 review could continue during this process. 1994 Proc. 8 Quarter 618.

Appendix E

When drafting Section 15F, the regulatars concluded it weould be helpful to draft a reporting form.
One question that was diflicult to address was whether denial of payment due to a preexisting
condition limitation or an elimination period should be reported as denied claims.
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Appendix E (cont.}

One regulator expressed the opinion that, any time a carrier denied a request for payment, it should
be classified az a denied claim. An industry representative opined that if a claim was made prior to
the end of the eliminaticn pericd, it was not denied, but rather put on hold until the end of the
elimination period. 1999 Proc. 4t2 Quarter 971-972.

There was some discussion of referring to ciaims “not paid” rather than “denied” when referencing
the preexisting condition and elimination period situations. A regulator suggesting adding a note
that the definition of claim denied used on the reporting form was to be used only for that purpose
and had no effect on other regulatory issues, such as market conduct examinations. He was
concerned that ingurers would use the definition to deny information to regulatorg during market
conduct examinations by saying the claims were not denled claims for market conduct examination
purposes. 1999 Proe, 4% Quarter 972, _ :

Appendix F

When the 2000 amendments on rate stabilization were added, the new appendix was added to
explain contingent benefit upon lapse and conuingent nonforfeiture. The group discussed whether
this information should be included in Appendix B, but a consumer advocate urged the group to
create two forms, Two short forms was better than one long one. 2000 Proe. 27 Quarter 312,

" Appendix G

A consumer advocate submitted a letter to the task force regarding reporting requirements for long-
term care insurance companies. She expressed concern that the NAIC Long-Term Care Insurance
Model Regulation required annual reporting of replacement, lapse, denied claims and agent
replacement activity, but contained only one reporting form that was specific to denied claims. The
chair stated that Section 15 of the mode! regulation required the reporting of the specific data. He
asked the NAIC staff to reconeile the requirements in the model and in the current reporting form to
determine what data was actually captured and to offer recommendations as to how the states could
accurately capture this information. 2001 Proe, 1 Quarter 183. '

Interested parties drafted a long-term care replacement and lapse reporting lorm as a starting point
for discussions. 2001 Proc. 2 Quarter 172-178.

The draft form was released for comment at the 2001 Summer National Meeting. No comments were
received on the draft. The 2001 Fall Nationa! Mee!ing was cancelled due to the terrorist attacks on

Sept. 11, 2001. At the Winter National Meeting the task force adopted Appendix G and the
amendments to the model regulation. 2001 Proc. 4 Quarter 285,
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Chronological Summary of Actions
December 1987: Model regulation adopted.

December 1988: Qutline of coverage added, revision of continuation and conversion section. Addition
to Section 8 requires disclasure of limitations of policy.

June 1989: Modifications of continuation and eonversion section. Reserve requirements added.
December 1989: Adopted amendments to prevent post ¢laims underwriting, Minimum standards for
home health care benefits added to model. Inflation protection required.

June 1990: Added Section 30 to require delivery of shopper’s guide.

December 1990; Added consumer protection amendments similar to those adopted for Medicare
supplement ¢overage to help pravent abuses in marketplace.

December 1991: Amended model to prohibit attained age or duration rating and to add a rescission
reporting form. Also modified sections on home health care and inflation protection.

September 1992: Amended Section 19 10 remove reference to logs ratios of individual policies.

December 1992: Adopted ameadments reguiring third party notice and premium disciosure. Adopted
new subsection on standards for marketing to association groups.

June 1993: Paragraph added to association responsibilities subsection to reference unfair trade
practices act.

June 1994: Adopted amendments to Section 6F to restrict increases in premium rates.
March 1995: Adopted new Section 24 on auitability standards to replace provision on
appropriateness and added Appendices B, C and D to implement the new requirements. Added

Section 26 to implement the nonforfeiture benefit requirement in the model act.

September 1995: Adopted new Section 27 on standards for benefit triggers. Added new definition
and made changes to outline of coverage.

September 1996: Added Section 6G to set standards for electronic enrollment of groupas.

September 1997 Amended Sections 3, 6, 7, 14 and 19 relative to life insurance that accelerates
benefits to cover long-term care expenses.
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Chronological Summary (cont.}

December 1997; Amended personal worksheet (Appendix B),

June 1998: Deleted Section 6F provisions adopted in 1994 to restrict increases in premium rates and
replaced with clarification that more coverage or a reduction in benefits is not a premium rate
change. Changed nonforfeiture benefits in Section 26 to mandated offer and added requirements for

contingent nonforfeiture.

March 2000: Model amended to comply with the requirements of the faderal Health Insurance
Portability and Accountability Act of 1996 (HIPAA), included adeption of a new Section 28,

August 2000: Model amended on issues ot‘ rating practices and consumer protection. Added Sections
9, 10 and 20, as well as Appendix F.

March 2002: Added Appendix G and references to it in Section 15.
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