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BEFORE THE STATE OF WASHINGTON
OFFICE OF THE INSURANCE COMMISSIONER

IN TEHE MATTER OF: Doeket No. 15-0290
_ _ WTIA’S OPPOSITION TO THE
WASHINGTON TECHNOLOGY MOTION FOR SUMMARY JUDGMENT

INDUSTRY ASSOCIATION (“WTIA") BY THE OFFICE OF THE INSURANCE
DISAPPROVAL OF APPLICATION TO COMMISSIONER

OPERATE SELE-FUNDED MEWA

No. 15-0290 .

[ 8 INTRODUCTION

The Office of the Insurance Commissioner’s (“0IC™) Motion for Summary Judgment
should be denied. RCW Chapter 48,125 (the “Statute™), its legislative history, and stated purpose
do not, as the OIC ajl.lesgas, preclude WTIA’s application, To the contrary, ag fully briefed in
WTIA's Motion for Summary Fudgment, the plain meaning of the Statute and its legislative
history demonstrate that WTIA has a right 1o apply, WTIA’s applicfition was timely and
complete, and the OIC fails to provide an argament for this tribunal fo find otherwise.

L. ARGUMENT

A, The OIC’F Interpretation of the Statute Fails,

In its November 1.8, 2015 dcnial, the OIC stated that RCW 48.125.020 and RCW
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under the Statute, See Declaration of Michagl Monroe in Support of WTTA Motion for Sumuimary
Judgment (“Monroe Decl.”), at Bx. 15, The OIC now suggests in its Motion for Summary
Judgment that these provisions should be fead separately, purportedly presenting before this
tribunal' two separate legal questions (and two alternative grounds on which torupho]d its denial
as a matter of law), Office of Insurance Commissioner Motion for Summary Judgment (“OIC
Motion™), at 1. As outlined in WTIA’s Motion for Sunmary Judgment, and as reiterated below,
the OIC’s position is not supported by these statusory provisions, regardless of wh.éther these are
read together or apart,

1. The OIC’s Argument that WTIA is Not Eligible for a COA Under RCW

48.125.030 Fails, |

The OIC has failed to demonstrate that RCW 48.125.030 explicitly prohibits a multiple
employer welfare arrangement with no history of self-funded opetations, like the 'Washington
Technology Industry Association Employee Benefit Trust ("WTIA Trust™), from receiving a
COA under the Statute. The OIC contends that RCW 48.125.030 provides a “primary
requirernent’™ that an applicant for a COA already be a self-funded MEWA, which must in tam
meet the seasoning requirement wnder Subsection (8). OIC Metion, at 5. For the reasons
discussed in WTIA’s Motion for Summary Judgment, the OIC’s argument fatls. WTIA Motion
for Sumimary Jodgreent (“WTIA Motion™), at 7-8. RCW 48125030 provides: “The

commissioner may not issue a certificate of autherity (o a self-funded nultiple emplover welfare

arrangement unless the arrangement establishes to the satisfaction of the commissioner that the

foltowing requirements have been satisfied by the arrangement, . . . ", including the seasoning
requirgment in 'SUES'ecti.on (8). In other words, RCW 48.125,030 simply provides that self-
funded multiple employer welfare arrangements satisfy certain requirements before a COA is
issued. There is no language in Subsection (8), or anywhere else in RCW 48,125.030,
ﬁl‘()hibitin-g the issuance of a COA to a multiple employer welfare arrangement with no history of
self-funded operations.
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The OIC now appears to claim that RCW 48.125-.03 0, if it is read in isolation from the
rest of the Statute, suggests that the Legislature intended for COAs to be available only for self-
funded MEWAs who meet the seasoning requirement. OIC Motion, at 5-7. In addition to
ignoring the plain language to the contrary under RCW 48.125.020 (discussed below), the OIC"s
interpretation conflicts with the purpose of the Statute and its legislative history. The OIC
contends that interpreting RCW 48.125.030 to require “significant history of self-funded
operations” to be eligible for a COA furthers the purpose of regulating self-funded MEWAs to
ensure financial integrity. Id at 6. The OIC’s posrirtici-n necessatily bans any fully-insured
multiple employer welfare arrangement from operating a self-fonded MEWA. Had the
Legislature intended to impose such a ban, this critical objective would have been noted in
legislative reports and clearly identified ag a stated purpose vuder RCW 48,125,005, Ti is not.
Therefore, as discussed at length in WTIA’s Motion for Summary Judgment, adopting the OIC’s
interpretation would contradict the language of the Statute and would fly in the face of its
legisiative history, WTIA Motion, at 7-10, Interpreting RCW 48.125.030, or any other
provision under the Statute, to ban WTIA from applying for a COA does not further the Statute’s
purpose; this thwarts it.

Notably, the OIC states that “[e]ven experienced self-funded MEWAs have had
diﬁicﬁlﬁes. meeting their obligations and remaining solvent. Lacking the self-funded experience
that these entities had, WTIA is-even less lkely to remain financially solvent, increasing risk for

its members.” OIC Motion, at 6. The OIC then presents in its supporting declaration a parade of

horribles about self-funded MEWAs that have decided to leave the market since the Statute went

into effect. Declaration of Steven B, Dtz in Support of OIC Motion for Sunmmary Judgment, at
19 9-15. The OIC’s coucern about ensuring the long-term success of self-funded MEWAs is
well-founded and in accordance with the stated purpose of the Statute, However, that is not the

question that is before this tribunal, The parties have asked this tribunal to determine, as 4 matter
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of law, whether WTIA can apply for a COA under the Statute after April 1, 2005--and not
whether WTIA, or any association, could hypothetically succeed in a seif-funded environment.
2. The OIC*s Argumont that WTIA Failed to Timeely Apply for a COA Alse Iails,
WTIA is not time-barred [rom applying for a COA under RCW 48.125.020(3).
Subsection (3) of RCW 48.125.020 does not apply to WTIA, for the reasons set forth in WTIA’s

~Motion for Summary Judgment. WTIA Motion, at 4-7. The OIC now suggests that this

“statutory limitations period” should be read in isolation to require, in addition to self-funded
MEWAs that preexisted the Statute, any other preexdsting mwultiple employer welfare
arrangernent that weuld ever wish to operate on a self-funded basis at any time in the future to
apply by April 1, 2005, or forever lose out on the opportunity. OIC Motion, at 7. The OIC is |
wrang for the reasons outlined below.

First, Subsection (3) imposes the application deadline on “arrangements” operating prior
to December 31, 2003 (i.¢., self-funded MEWAs under RCW 48,125.010(7))~not on multiple
emplﬁ)y_er welfare arrangements under RCW 48.125.010(5), like the WTIA Trust.' Second, the
OIC makes no reference to Subsection (1) of RCW 48,125,020, which clearly permits entities
that were not preexisting setf-funded MEW As to obtain a COA:

Except as provided in subsection (3) of this section, a person may
not establish, opetate, provide benefits, of maintain a self-funde

multiple employer welfare arrangement in this state unless the
arrangement first oblaing a certificate of authotity from the

gomiissioner.

! Notably, the OIC appears to claim that “srangement” means a self-funded MEWA as
defined under RCW 48.125.010(7) when that term is wsed in RCW 48,125.030, but means all
multiple employer wellare arrangements when that term is used in RCW 48.125.020(3). The
OIC does not addtess why the term “arrangement,” which is statutorily defined, should bave an
entirely different meaning when it is used in RCW 48.125.020(3). When a statute defines a term,
it applies throughout the statute, and the OIC provides no basis for {inding otherwise here, State
v, Morris, 77 Wi, App. 948, 950, 896 P.2d 81, 82 (1995) (“The statutory definition of a term
confrols ity interpretation.”); see also Cebra Roofing Servs, Inc. v. State Dep't of Labor &
Indus., 157 Wn.2d 90, 101, 135 P.3d 913, 917 (2000) (“We must construe the statute to give
effect to the definitions provided by the legislature.”).
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The OIC fails to reconcile its interpretation of Subsection (3) with the plain language in
Subsection (1). Instead, it would have this tribunal look solely to Subsection (3) as grounds for
time-barring WTIA from applying for a COA under the Statute. This would render Subsection
(1) meaningless.  Thus, while that miéht be convenient for the OIC’s position, that would
dirgetly conttadict the plain language of the Statute, Such an interptetation must be rejected. See
Davis v. Dep’t of Licensing, 137 Wn.2d 957, 963, 977 P.2d 554 (1999) {internal citations
omitted) (“Statutes must be interpreted and construed so that all the language used is given
effect, with no portton rendered meaningless or superfluous.”),  For all of these ressons, the
OIC’s argument. fails, Ag discussed tn WTIA’s Motion for Summary Judgment, RCW
48,125,020(1) permits WTIA to apply for a COA before it begins operating a self-funded

MEWA, and WTTA has done so In accordance with this provision, WTIA Moetion, at 6-7.

B. . The OIC’s Determination that WTIA’s Application was Not Snbstantially Complete

1s Incorreet, _

The OI(’s determination that WTIA's application was not substantially complete is in
error for all of the reasons set forth in WTIA’s Motion for Summary Judgment,? Id at 11--13,
The OIC has no prescribed application form for a self—fundjed MEWA. In the absence of &
preseribed form, WTIA’s application included all of the documentation under RCW 48,125,050,
with the exception of third-party verification teports submitied directly to the OIC by the
approved vender, and was completed pursuant to all of the input and feedback WTIA had
gathered from the QIC to date. The OIC claims that WTIA must meet the surplus requirement
under RCW 48,125.060 before filing an application. OIC Motion, at 7-8. However, the QIC

> The OIC suggests thal WTTIA and/or ity representatives were informed that the
application was deficient before the OIC issued ity first denial on September 23, 2015, See
Declaration of Gayle Pasero in Support of CIC Metion for Summary Judgment, at § 4. The OIC
did not specifically inforrn WTIA {directly or through its representatives) that either application
Was. ""dcf{::ient,” or “incomplete” or “not substantially complete” until the OIC issued its denials,
degpite numerous opportunities to do go during the multiple phone calls and emails and the 1o~
person meeting on June 22, 2015, See Monroe Deel., at ] 10-24, 27-28; see also Declaration
of Kiran H. Griffith in Support o WTIA Motion for Summnary Judgment, at % 6-12.
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refused to engage WTIA on how 1o satisfy this and other ﬁn-anci-al. provisions the OIC required
unless and until a second application was filed.

As discussed at length in WTIA’s Motion for Summary Judgment and supporting
declarations, the OIC has declined to prescribe an application form ideﬁ-tityin.g all of the
requirements one must meet o receive a COA, and it has required WTIA to satisfy certain
financial provisions before approving the application but fails to provide any guidance on how to
do it. WTIA Motion, at 11-14. Instead, the OIC seeks to hold WTIA accountable for failing to |
divine this information, from either the OIC"s conflicting comments or the Statute itself, and
errongously presents this as an alternative ground for upholding its denial.

HI.  CONCLUSION

For the reasons set foith above, WTIA respectfully requests that OIC’s Motion for
Summary Judgment be denied.

Dated this Sth day of February, 2016.

STOE} RIVES LLP e

6UD Unwcrsxty ‘%treat, Smt:, 3690

Seattle, WA 98101

Phone: (206) 624-0900

Facsimile: (206} 386-7500

maren.norton@stoel.com :
Attorneys for Washington Technology Industry
Association
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CERTIFICATE OF SERVICE
1, Shannon Liberio, certify under penalty of perjury under the laws of the State of
Waghington that, on February 5, 2016, 1 caused the foregoing document to be served on the

persons listed below in the manner shown:

Via U.8. Mail and Email: Yia U8, Mail and Email:

Judge William Pardee Charles Brown, Sr. Insurance FEnforcetnent
Office of Insurance Commissioner : Specialist

Hearings Unit Darryl Colman, Insurance Enforcement Specialist
P.Q. Box 402535 : Office of Insurance Commissioner
Olympia, WA 985040233 Legal Affairs Division

hearings@oic. wa.gov - P.0O: Box 402535

and Olympia, WA 98504-0255

cfo Dorothy Seabourne-Taylor, Hearings charlesb@oic. wa,gov

Unit Paralegal damryle@oolc, wa,goy

DorothyS{hoic, wa.pov

b2 :cumon Ll‘m,rlo, Practice Assmiam
Sioel Rives LLP
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