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INTRODUCTION

The Administrative Procedures Act (chapier 34.05 RCW) requires agencies to prepare a Concise
Explanatory Statement summarizing the rulemaking process. The provider network rule
generated numerous comments, the distribution of two exposure drafis, and numerous meetings
with stakeholders to discuss the rule drafts. The Commissioner directed siaff to clearly
understand the concemns of stakeholders and to address them in a reasonable and meaningful
manner.

BACKGROUND

On September 10. 2013. the Commissioner filed a Preproposal Notice of Inquiry (CR-101)
proposing to update and revise the current network provider rules in WAC 284-43. A stakeholder
meeting was held on October 22. 2013 where the proposed rulemaking was discussed and
questions taken. On December 4, 2013, an exposure draft was sent to interested stakeholders and
the Office of the Insurance Commissioner’s distribution list for rules via email. The comment
period on the first exposure draft ran until December 20, 2013.

Based upon the input received, the Commissioner divided the rulemaking into two phases. After
receipt of written commenis and suggestions, the Commissioner circulated a second exposure
drafi on February 14, 2014 to interested stakeholders and the Office of the Insurance
Commissioner’s distnibution list for rules via email. The comment period ran on the second
exposure draft until February 21, 2014,

On March 19, 2014, the Commissioner filed a CR-102. A hearing was held on Apnl 22. 2014.
The Commissioner adopted the rule. filing the CR-103P, on Apnil 25. 2014. The rule’s effecuve
date is 31 days after adoption.

BACKGROUND INFORMATION AND RESEARCH

The following documents were considered to develop the rules:

1. Compilation of Title XXVII of the Public Health Service Act (and Related
Provisions), reflecting amendments made by the ACA and the Education
Reconciliation Act of 2010.

2. Agency for Healthcare Research and Quality, htp://www ahrq.gov/.

3. AlSHealth, Health Business Daily. “"Narrow Networks Show Success in Lowering
Rates, but Demand Could Expand Choices.” December 18, 2013.

4, American Telemedicine Association. “Telemedicine in the Patient and Affordable

Care Act (2010),” 2010.
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13.

14.

15.

AMA, "AMA Health Insurer Code of Conduct Principles: Explanations and
strategies for enforcement,” 2010.

California Health Benefit Exchange. “Qualified Health Plan Policies and
Strategies to Improve Care, Preveniion and Affordability: Options and Final
Recommendations,” August 23, 2012.

Centers for Medicare & Medicaid Services, 2014 Qualified Health Plan (QHP)
Series 11, “Essential Community Providers (ECPs).” February 20. 2014.

Centers for Medicare & Medicaid Services, Centers for Medicare & Medicaid
Services Records Schedule, September 2013.

Center for Consumer Information and Insurance Oversight. Centers for Medicare
& Medicaid Services, Draft 2015 Letter to Issuers in the Federally-facilitated
Marketplaces, February 4, 2014.

Centers for Medicare & Medicaid Services, “Frequently Asked Questions on
Essential Community Providers™, May 13, 2013.

CIIQ, ~Chapter 7: Instructions for the Essential Community Providers Application
Section.”

Connecticut Insurance Department, “Proposal for Essential Community Provider
(ECP) Sufficiency Standards,” May 21, 2013.

DC Health Benefit Exchange Authority, “Network Adequacy Working Group
Report,” March 5. 2013.

Department of Health and Human Services, Center for Consumer Information and
Insurance Oversight, Centers for Medicare & Medicaid Services, Health
Insurance Exchange System-Wide Meeting. Exchange Final Rule: Indian
Provisions, May 21-23, 2012.

Department of Health and Human Services, Centers for Medicare & Medicaid
Services, Final Explanatory Document, “Overview of Model QHP Addendum for
Indian Health Care Providers,” April 4, 2013.

Department of Health and Human Services, Centers for Medicare & Medicaid
Services. Letter to Issuers on Federally-facilitated and Stiate Partnership
Exchanges, Affordable Exchange Guidance, April 5. 2013.

Department of Health and Human Services, Centers for Medicare & Medicaid
Services, Medicare Learning Network,” Telehealth Services: Rural Health Fact
Sheet.” December 2012.

Federal Register. Volume 77, Number. 59, March 27, 2012.

Federal Register, Volume 58. Number 96, pages 29422-29425, May 20. 1993.
National Association of Community Health Centers, "FQHC Reimbursement for
Telemedicine Services in Medicaid, State Policy Report #48." December 2013.
Healthinschools.org, “Caring for Kids: Expanding Dental and Mental Health
Services Through School Based Health Centers,” June/July E-Joumal, Volume 8,
Number 4.
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33.

34.

35.
36.

37.

38.

39.

40.

41.

43.

McKinsey & Company, McKinsey Center for U.S. Health System Reform,
“Hospital Networks: Configurations on the exchanges and their impact on
premiums,” updated December 14, 2013.

“Mental Health Clinical and Prevention Model: a population mental health
model,” MH-CCP Version 1.1, July, 19, 2001.

Minnesota Department of Health, “"Provider Network Adequacy Instructions.”
National Academy for State Health Policy, NASHP Fact Sheet, “Essential
Community Providers: Tips to Connect Marketplace Plans,” Apnl 2013.

NCQA. “Network Adequacy & Exchanges.” 2013.

NCQA, "Recommendations for Health Insurance Exchange Quality Measurement
Requirements.

NCQA, 2014 Health Plan Accreditation Requirements.

NAIC, "Plan Management Function: Network Adequacy White Paper,” June 27,
2012.

NAIC, “Statement of Consumer Representatives Regarding Network Adequacy,”
Health Insurance and Managed Care Committee, [nterim Meeting June 2012.
Oregon Health Insurance Exchange, OAR 945-020-0040.

Patient-Centered Primary Care Collaborative. “Defining the Medical Home,”
http://www.pcpcc.org/about/medical-home.

Paul Wellstone and Pete Domenici Mental Health Panty and Addiction Equity
Act of 2008

Public Law 111 - 148, Patient Protection and Affordable Care Act of 2010;
including Title IV, Section 4101 and 3992-1.

http://schoolhealthcare.org/

Siate of Health Reform Assistance Network, "ACA Implications for State
Network Adequacy Standards,” Issue Brief, August 2013.

The Center for Health and Health Care in Schools.
http://www.healthinschools.org/School-Based-Mental-Health.aspx.

Washington Alliance for School Health Care.

Washington State Depariment of Health, Health of Washington State, “Trauma
and Emergency Cardiac and Stroke Systems,” updated June 1, 2012.

Washington State Department of Health., OCRH Series on Rural-Urban
Disparities, "How Many Agencies Does it Take to Define Rural?” December
2009, revised February 2010.

Washington State Department of Health, “Guidelines for Using Rural-Urban
Classification Systems for Public Health Assessment,” February, 5. 2009.
htip://ww4.doh.wa.gov/gis/standard_maps.htm.

Washington State Medical Home Partnerships Project. Washington State Medical
Home Plan, hup://www medicalhome.org/about/medhomeplan.cfm.
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44.  Washington State Office of Financial Management, 2012 Washington ‘State
Primary Care Nurse Practitioner Survey. Data Report, August 2012.
45, Vanous state and federal statutes and regulations.

RESPONSIVENESS SUMMARY

The Commissioner received numerous comments and suggestions related to the rulemaking. A
description of the comments, the Commissioner’s assessment of the comments, and inclusion or
rejection of the comments follows. The comments and responses are organized in relation to the
applicable proposed text where possible.

Comments were received from:
* AARP of Washinglon
e Aeclna
e American Cancer Society Cancer Action Network, Inc.
¢ American College of Emergency Physicians, Washington Chapter
* American Civil Liberties Union of Washington
¢ Amenca’s Health Insurance Plans
American Heart Association and American Stoke Association
American Indian Health Commission for Washingion State
Amencan Medical Association
Association of Washington Business
Association of Advanced Practice Psychiatric Nurses
Association of Washington Healthcare Plans
Arthritis Foundation
Autoimmune Advocacy Alliance
Bleeding Disorder Foundation of Washington
Center for Diagnostic Imaging
Children’s Alliance
Community Heatth Plan of Washington
¢ Coordinated Care :
¢ Compassion & Choices of Washington
¢ DaVita HealthCare Partners
o Fresenius Medical Care
¢ First Choice Health
¢ Group Health Cooperative
¢ Health Care Authonty
o Health Coalition for Children and Youth
¢ Kaiser Permanente
o Legal Voice NARAL Pro-Choice Washingion
» Lifelong AIDS Alliance
e Leukemia & Lymphoma Society
¢ Lummi Indian Business Council
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¢ & & o o

March of Dimes

Midwives Association of Washington State

Molina Healthcare Inc.

National Association of Dental Plans

National Multiple Sclerosis Society; Greater Northwest Chapter
Neighborhood House

Northwest Health Law Advocates

Northwest Kidney Centers

Northwest Portland Area Indian Health Board

Optometric Physicians of Washington

Planned Parenthood Votes Northwest

Port Gamble $'Klallam Tribe

Premera Blue Cross

Principal Financial Group

Public Health-Seattle & King County

Physical Therapy Association of Washington

Providence Health & Services

Public Hospital Districts Joint Operating Board

Dr. Roben Parker

Regence Blueshield

Rural Health Clinic Association of Washington

SE{U Healthcare 775NW

SEIU Healthcare 1199NW

Seth Armstrong .

Seattle Cancer Care Alliance

Seattle Children’s Hospital

Sirianni Youtz Spoonmore Hamburger

The Health Services Department of the Port Gamble S'Klallam Tnbe
United Healthcare Insurance Co. and United Healthcare of Washington
Washington Academy of Family Physicians

Washingion Association of Alcoholism & Addiction Programs
Washington Association of Community and Migrant Health Centers
Washington Association of Naturopathic Physicians
Washington Autism Alliance & Advocacy

Washington East Asian Medicine Association

Washington Community Mental Health Council

Washington Health Benefit Exchange

Washington State Health Insurance Pool

Washington State Hospital Association

Washington State Hospice and Palliative Care Organization
Washington State Medical Association

Washington State Nurses Association

Washington State Podiatric Medical Association

‘Washington State Psychological Association
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General Comments

Comment: Concerns were raised abour more restrictive requiremenis and the balance benveen
issuers and providers in negotiating contracts. Other concerns included that the rule may stifle
innovation or erode flexibility, and that the curreni rules were sufficient. The commenis also
pointed to the NCQA and other accreditation standards as providing sufficient standards.

Response; The Commissioner recognizes the Affordable Care Act’s intent to create flexibility
and encourage innovation. However, it is important to balance flexibility and innovation with the
need for enrollees to have access to covered services without unreasonable delay.

The Commissioner’s experience with networks and the changing marketplace environment
demonstrated a need to update and align the network regulations with federal standards. The
original rule text was based in a large part upon the NAIC Model Rule #74 drafted in 1996 and
the NAIC white paper on network adequacy.

Additionally, while recognizing and considenng accreditation standards in drafting rule text, it is
still necessary to have regulations specific to the Washington State marketplace. This rule
provides a level playing field for all the issuers in the marketplace and for those issuers
contemplating entrance into the market. both inside and outside the exchange. While there are
certainly new criteria and requirements. this rule also codifies reporting requirements and critenia
that were already required, but not in rule. By codifying these reporting requirements and criteria
there is greater transparency in the overall process for the issuers, providers, and consumers.

Specifically for consumers. the rule provides greater transparency by requiring that certain
information about providers and networks be accessible and current. In drafting these rules, the
Commissioner considered comments from a broad range of stakeholders with competing
interests and concerns. The result is a measured and informed balance between the needs of
consumers. interests of the providers, and concems of the issuers.

Comment: Concerns were raised about the timeline of the rule and the abilitv of issuers 10
comply with the new reporting requirements, gathering necessary information, meeting
conmracting deadlines, and the abilitv 10 file by May 1, 2014. Specifically, concerns were raised
regarding the geographic nerwork maps. access plans, and re-contracting issues.

Response: The Commissioner recognizes and is mindful of the timeline of this rule and the
unavoidable tension with filing deadlines and contracting issues. Based upon the comments

received, additional safe harbors and exceptions were built into the rule. A few safe harbors and
exemptions were in the rule prior to the most recent amendments, including that the
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Commissioner may extend time to file reports for good cause shown. Additionally, the rule
addresses re-contracting by requiring any necessary re-contracting to happen by January 1. 2015,
but allowing the issuer to make a written request to the Commissioner for a one-year extension.
Specifically addressing the new reporting requirements, there is a safe harbor provision for
geographic mapping reports and access plans. If issuers cannot meet the filing requirements for
these two reports, issuers must identify which of those two reporting pieces cannot be met. why
the reports cannot be filed, and provide the Commissioner with the plan to remedy the inability
to file the required reports. This safe harbor is only for the 2015 filings. Finally, while issuers
need 1o file by May 1%, the Commissioner recognizes the need to work with the issuers afier
filing to meet the new filing requirements and during the evaluation of the networks.

Comment: Sei a baseline for the concept of network adequacy and define nenwork adequacy. The
nenwork baseline would be adequate when it addresses the requirements for inclusion of
Essential Communitvy Providers and meets federal nenwork adequacy standards. Include a safe
harbor standard where a nerwork that includes a minimum percentage of provider vpe located
in a specific area is deemed adequate as long as the issuer’s enroliment for that nerwork in that
location is no more than a percentage of the popularion.

Response: The Commissioner declines to set a baseline and define network adequacy in this
manner as it ignores the inient of the rule. which is access to covered services. Only requiring
inclusion, at the federal tevel. of Essential Community Providers would leave enrollees without
sufficient numbers and types of providers in a network. Additionally, the safe harbor standard
does not allow the Commissioner to actually determine whether the network meels an access
standard: it instead would creaie a rubber-stamp process on network access standards which will
not serve the consumers of the state. The Commissioner also declines to adopt the federal
network adequacy standards as it only pertains 10 qualified health plans and is only evaluating
networks on a “reasonable access” standard focusing on hospitals. mental health providers.
oncology, and primary care providers as stated in the final 2015 Letter to Issuers in the
Federally-facilitated Marketplace (FFM) issued on March 14, 2014. This standard ignores many
types of providers and facilities whose inclusion in networks needs to be evaluated and fails to
account for the unique nature of Washington State insurance markets, both inside and outside of
the exchange. The Commissioner is committed to protecting consumers in Washington State and
the more robust network access standards will allow the Commissioner to closely examine
networks and address issues with the networks in a thorough and comprehensive manner.

Comment: Urged 1o either use provider neuiral language in the rule when referencing primary
care providers or specifically call out a sub-set of providers, more specifically medical doctors,
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naturopathic doctors, advance registered nurse practitioners, and doctors of osteopathic
medicine.

Response: Provider neuiral language is used in the rule, based not only on the need to balance
issuers” concerns of building networks in certain areas, but also on the interests of provider and
consumer groups. Provider neutral language is inclusive of all categories of providers that
currently, or in the future, have primary care in the scope of their practice, including those
particular categones of providers identified in the comments. Also, by not listing specific
primary care providers, the rule avoids inadvertently excluding a provider category. Provider
neutral language also provides more options and flexibility for the carriers when identifving and
contracting with pnmary care providers and more choice for consumers when finding a primary
care provider.

Comment: Multiple concerns abow balance billing were raised, specifically as it relates 1o
services provided by non-nenwork physicians at in-network emergency departments. There was a
request to prohibit balance billing in the rule. One comment stated that balance billing is a
svmptom of an inadequate network and is unfair to patients. Also, comments received that
balance billing should be the median negotiated rate, standard rate, or Medicare rate. whichever
is greater.

Response: Per RCW 48.43 730, the Commissioner has authority to review provider contracts.
This includes reviewing all the terms in a provider contract, including compensation amounts, to
ensure there 1s no violation of state or federal law. This statute does not give the Commissioner
authonty to impose specific provider reimbursement amounts. RCW 48.43.730(3). Based on the
particular licensure, an issuer must deliver covered services through a network of contracted
providers. However, the Commissioner has no authority to require any specific party to contract
with another party. Given this, the Commissioner's authority to regulate balance billing is
limited in situations where an enrollee receives care from an out-of-network provider. The rule
attempts, within these limits, to prevent situations in which balance billing may occur, and
requires advance notice to enrollees regarding those situations.

Comment: Certain services and provider tvpes need to be included in each nerwork. including,
pediatric subspecialties such as rheumatology and oncology. mental health services, pediatric
oral services, multiple sclerosis centers, NCl-designated comprehensive cancer centers,
transplant Centers of Excellence. and abortion providers.

Response: As stated above, the Commissioner has no authority to require any party to contract
with another panty or 10 set provider contract terms such as reimbursement rates. However. the
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rulemaking is important to ensure that issuers have a network sufficient in number and choice of
providers and facilities to provide enrollees access to covered services.

Comment: Multiple comments were received that the rule requires contracting with certain
providers and leans towards the creation of an “any willing provider"” model where issuers must
accept all providers in the nerwork regardless of cost, efficiency. or ourcomes. Comments were
also received that issuers should be required 1o contract with providers or facilities that are
willing to contract under reasonable terms and conditions for their services with any plan.

Response: As stated above, the Commissioner has no authority to require any party to contract
with another party or to set provider contract terms such as reimbursement rates. The rule also
specifically states that an issuer is not required to accede to any request by any individual
provider for the inctusion in any network or any health plan. WAC 284-43-205(4). However, the
rulemaking is important to ensure that issuers have a network, sufficient in number and choice of
providers and facilities, to provide enrollees access to covered services. There are specific
provisions in the rule, including school-based health centers and Indian health care providers. in
which a contract must be offered upon request. WAC 284-43-222(4) and (5). However. this is a
requirement to offer the opportunity to contract, not a mandate that a contract must be entered
into by the parties.

Comment: Prohibit closed panels in nenvork evaluations. Conversely, require the issuers 1o
demonstrate sufficient open practices in assessment of the network. Comment requesting a
requirement for issuers to identify and indicate whether providers are accepting new patients.

Response: While a panel may be closed to new patients al the time of network evaluation, there
are still existing patients of that panicular provider that are accessing the services. Additionally.
while the panel is closed at the time the network was formed or the issuer filed with the OIC, 1t
may subsequently open to new patients. The rule requires notification of closed practices only
for direct access providers as it would be administratively burdensome to require this for all
provider types and plans.

The Commissioner is mindful of the interplay and tension of capacity of providers and facilities
with an adequate and accessible network. However, the Commissioner cannot assess capacity
because providers are outside of the Commissioner’s regulatory authority. The rule attempts to
balance this issue within the regulatory authority of the Office of the Insurance Commissioner.

With that in mind, the intent of the rule is to ensure access to covered services. It is the role of
the issuer to build networks with suffictent numbers and types of providers to provide enrollees
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this access. If an enrollee is unable 10 access covered services because there is a lack of
providers, for whatever reason, then the issuer has not provided sufficient access.

Comment: Ensure the rules address reimbursement paritv, require reimbursement rates that are
reasonable in relation to premium charged and cost-sharing risks, require that reimbursement is
reasonable in relation to services provided, and require submission of notices of reimbursement
to providers and the justification for changes in reimbursement rates.

Response: As stated above, the Commissioner has no authority to require any party to contract
with another party or to set provider contract terms such as reimbursement rates. Under RCW
48.43.730, the Commissioner has authonity to review provider contracts including the terms in a
provider contract and compensation amounts, to ensure there is no violation of state or federal
law. The Commissioner has also left unchanged his authority to review terms offered in contract
negotiations where an issuer alleges that it is unable to meet network standards due to
unwillingness of providers 1o contract with it, WAC 284-43-230(2). However, the
Commussioner’s remedy when a violation is found is disapproval of the provider agreement.
This statute does not give the Commissioner authonty to impose specific provider
reimbursement amounts. RCW 48.43.730{(3). To this end, where the rule referenced
reimbursement rates, the reference was deleted or the language clarified to ensure the statutory
limits were respected.

Comment: Update the definition of “Indian health care provider.” Comment included suggested
definition.

Response: The Commissioner adopted the suggested definition of Indian health care provider in
the rule.

Comment: The rule uses “services” and “providers” inter-changeably and not consistenily.
Services are covered benefits and not types of providers.

Response: The Commissioner took this comment into consideration, reviewed the use the terms

“services  and “providers” for consistency. and made changes as needed.

Comment: The rule uses “providers " and “praciitioners " inter-changeably and not consistenily.
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Response: The Commussioner took this comment into consideration, reviewed the use the terms
“practitioners” and “providers” for consistency, and made changes as needed.

Comment: Remove any references to prior authorization because prior authorization is already
governed by other requirements and exceeds the scope of this rulemaking. Alternatively, include
cross references to rules related to utilization and medical necessitv determination where
appropriate. Similar commenis regarding post-service authorization.

Response: The Commissioner agrees that prior authorization is governed by other rules,
specifically the rule regarding utilization review and pnor authorization. WAC 284-43-410 and
WAC 284-43-860. Similarly, post-service authorization is govemmed by WAC 284-43-410.
Additionally, the Commissioner took these comments into consideration and to the extent that
prior authorization is included in the network access rule. it is only for the limited purpose of
determining whether prior authorization is creating barriers to access of covered services for
enrollees. To the extent medical necessity is referenced in the rule, it s to ensure that enrollees
are provided information and ensure there are no barriers to access created. Post-service
authonzation was not included as it would not be considered a barrter to access of covered
service.

Comment. Many comments were received asking that the Commissioner require issuers to
include information or create a monitoring mechanism that identifies providers and facilities
that restrict services based upon conscience or religion. and identify those services thar are
restricted.

The rights of individuals to receive services and the rights of providers, religiously sponsored
health carriers or health care facilities to refuse o participate in or pay for services for reason of
conscience or religion are expressly covered in RCW 48.43.065. RCW 48.43.065 is not intended
to result in an enroliee being denied timely access to any covered service. Each issuer refusing
to participate in the provision of, or pay for services. for reason of conscience or religion is
required to provide enrollees with written information staling the services the issuer refuses to
cover for reason of conscience or religion. and written information describing how an enrollee
may directly access services in an expeditious manner. upon enrollment.

Issuers who do not assert a conscious or religious objection, but contract with providers that
refuse 1o participate in the provision of covered services for reason of conscience or religion, are

still required to have sufficient providers who deliver care for covered services. Issuers must also
identify which providers are in-network and for which covered services. Should a consumer be
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dented access to a covered service, for whatever reason, the Commissioner encourages the
consumer to file a complaint with this office.

While the Commissioner is aware of the concerns prompting this request, the Commissioner
believes that the rule as drafied will provide the transparent and timely access o covered services
required by RCW 48.43.065. However, the Commissioner will continue to monitor this issue, 10
determine if additional clarification or processes are needed to ensure all enrollees can access all
covered services in an expeditious manner.

Comment: There should be defined penaliies for inadequate nerworks and for violation of the
nile.

Response: The Commissioner agrees that there should be penalties for violation of these rules.

The Commissioner has general enforcement authority .and a broad range of enforcement tools
that may be used for this purpose. It is important that appropriate penalties be determined on a
case-by-case basis when evaluating all the facts and circumstances. Therefore, the rule does not
define enforcement specifically for this violation for two reasons. First. the Commissioner does
not believe this to be necessarv since his regulatory authority already exists. Second. the
Commissioner did not want 10 create any misunderstanding or inadveriently limit the range of
potential enforcement actions that may be 1aken for violation of the network access rule.

Comment: The rule appears to generally apply to demal plans when dental plans would not
have the same nerwork as a traditional medical plan. Additionally, some sections should be
applicable to all oral health services and not just pediarric oral health.

Response: The Commissioner took these comments into consideration and clanfied, where
appropriate, that dental plans only have 10 meet certain requirements in the rule. Additionally.
the Commissioner included a specific section on oral health in the general standards section of
the rule to provide clanity; WAC 284-43-200(14).

Comment: Standards regarding continuity of care must be included in the rule including the
movement of enrollees from Medicaid and commercial coverage. Associated with this, analvze
the combined nerworks for commercial coverage and Medicaid plans. including managed care
Medicaid plans.

Response: While the Commissioner agrees that continuity of care is an important issue facing
enrollees that are moving between commercial coverage and Medicaid, this would be outside the
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scope of the rulemaking and therefore will not be addressed. This comment also asks the
Commissioner.to “"analyze the combined networks,” presumably to determine whether providers
contracted with muliiple plans (both Medicaid and commercial) have capacity to serve all
enrollees for whom they have contracted. The Commissioner shares the concern that providers
may over commit themselves through contracting with multiple plans, and have insufficient
capacity to provide services 1o all those plans™ enrollees. However, the Commissioner does not
regulate providers and does not have authority to address this issue. There is not one single state
agency that has the regulatory authority to address and evaluate capacity across the full spectrum
of plans. This will need to be addressed as par of a larger coalition of state agencies.

Comment: Comments received requesting clarification on when zip codes may be used for a
service area and also requesting the Commissioner allow zip codes to define service area.

Response: The Commissioner declines to adopt a definition for service area that relies upon zip
codes. Federal guidelines require issuers to satisfy county integrity requirements in 45 CFR
155.1055. Additionally, the Washingion Siate Health Benefit Exchange has stated in its
“Guidance for Paricipation in the Washington Health Benefit Exchange™ document. Section
2.2.17, that a qualified health plan service area must meet 2705(a) of the PHS Act and 45 CFR
155.1055(b) which sets service areas by county. Washington State does not have any counties
that would qualify 10 meet the federal examples of when zip code service areas would be
allowed. Federal guidance is clear that the only reason a zip code service area is approved is due
to specific issues such as water or land barriers.

Comment: Sirike “within the siate” from the definition of service area. It limits the
consideration of networks to in-state providers only and does not consider existing delivery
svsiems, provider nerworks, and nawral referral patterns that cross state boundaries. {t would
disrupt existing delivery svstems and limit consumer choice.

Response: The Commissioner took this comment into consideration and struck “within the state™
from the definition of service area.

Comment: Received comments critical of, and supporiive of. the swandard of substaniial
evidence of good faith efforts of contracting and comments inguiring as to what evidence will be
considered in the determination of good faith efforts at contracting. Commenis received urging
the retention of the clear and convincing evidence standard while other comments urged the
deletion of this standard as overstepping the Commissioner s authority. Comments received tha

Page 15 of 84

OIC EXHIBIT 1 - Page 15 of 95



an issuer would meet this standard by making minimal efforts, such as simplv emailing a
proposed contract to a provider with a very short turn-around time.

Response: The Commissioner noted that both providers and issuers requested that the rules
require the other party to submit 10 certain limits on its contract terms. Per RCW 48.43.730, the
Commuissioner has authonty to review provider contracts. This includes reviewing all the terms
in a provider contract, including compensation amounts, to ensure there is no violation of state or
federal law. However, the Commissioner's remedy when a violation is found is disapproval of
the provider agreement. network, or an alternate access delivery request. This statute does not
give the Commissioner authority to impose specific provider reimbursement amounts. RCW
48.43.730(3).

Based upon this limitation. and the limited instances in which review is appropnate under the
statuie, it would be inappropriate for the Commissioner to review substantive contract terms in
every case. Given these parameters and the intent of the rule, good faith efforts 10 contract is the
appropriate standard to include as a threshold requirement.

The Commissioner also received comments indicating that both providers and issuers have, at
times, refused to engage in efforts to contract. As stated above, the Commissioner has no
authority to require providers to contract with issuers. However, the Commissioner does have
authority to require a showing of good faith efforts to contract in order to meet the network
requirements. Under this requirement, the Commissioner will evaluate exactly what efforts an
issuer made to include a provider in its network. The rules go to the extent of the
Commissioner’s authority, and can go no further.

Evidence of the issuer’s good faith efforts 1o contract will include. at a minimum:

* Provider information identifying the provider organization name and affiliates name(s),
business address, mailing address, telephone number(s). email address, organizations
representative name and title:

¢ Issuer’s information identifying the issuer representative’s name and title, mailing
address, telephone number. and email address;

e I a contract was offered, a list that identifies contract offer dates and a record of the
communication between the issuer and provider. For example, the issuer should indicate
whether contract negotiations are still in progress or the extent to which it is are not able
1o agree on contraci lerms. “Extent to which you are not able 1o agree,” means
quantification by some means of the distance between the parties’ positions. For
example, “After working together for two weeks, the parties still had several contract
provisions upon which they were unable to come 10 agreement. and neither party was
able 1o compromise further,” or “The parties exchanged draft contract provisions and met
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in person, but their positions were widely divergent and we were unable to come to
agreement;”

e If a contract was not offered, explain why the issuer did not offer to contract
Documentation must be as specific as possible.

Comment: Commenis received requesting an opportunity to submit rebuttal evidence by
providers and facilities when an issuer claims an inability to comtract,

Response: The rules are not intended to arbitrate whether a particular provider or facility should
be included in a network. The rule is intended to ensure enrollees have access to sufficient
numbers and types of providers for covered services. The only time the Commissioner will
closely examine contract terms is when a compensation agreement causes the underlying health
benefit plan to otherwise be in violation of siate or federal law pursuant to RCW 48.43.730. In
that case, the Commissioner may well request such information from the relevant provider(s) in
order to evaluate whether an issuer contracted in good faith. But the Commissioner believes that
it would be inappropriate to require him to evaluate such information in every case.
Accordingly. the Commissioner declines to require an opportunity for rebutial from the providers
and/or facilities when an issuer indicates an inability to contract.

Comment: Require that providers meet or exceed the National Culturally and Linguisiically
Appropriate Services Standards.

Response: The Commissioner declines to include this requirement in the rule. The
Commissioner has no regulatory authority over providers therefore it would be inappropriate for
the rule to require this standard.

Comment: Require confidential access to services, particularly for adolescents.

Response: Currently, WAC 284-04-510 limits the disclosure of health information. Specifically,
the rule provides that an issuer cannot disclose any nonpublic personal health information related
to a service the minor has accessed without the express authorization of the minor. This includes
mailing appointment notices, calling the home to confirm appointments, or mailing a bill or
explanation of benefits to a policyholder or other covered person. Additionally. the issuer cannot
require the minor to obtain the policyholder's or other covered person's authorization to receive
health care services which the minor may obtain without parental consent under state or federal
law. Accordingly, these provisions will not be restated in this rule and would be outside of the
scope of this rulemaking.
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Comment: Concerns raised aboui the effect of the rule on rural health delivery systems.

Response: The Commissioner took this comment into consideration and also is concerned about
access to enrollees in rural areas of the state. The rule addresses this issue in a few ways.

First, the rule provides general siandards that networks must meet. Specifically, networks must
have sufficient numbers and types of providers to ensure that all covered services are provided in
a timely manner and appropriate to the enroliee’s needs. However, in recognition that there are
some areas in the state that are geographically difficult in which to build a network either due 10
a lack of providers and/or enrollees, the rule allows for the filing of an aliemate access delivery
system if the county has a population that is 50.000 or fewer. This would affect Garfield,
Wahkiakum. Columbia, Ferry, Lincoln, Skamania, Pend Oreille, San Juan, Adams, Klickitat,
Pacilic, Asotin, Jefferson. Douglas. Kirttitas. Okanogan, Stevens, and Whitman counties. This
will incentivize contracting in rural areas and provide more choices for rural consumers.

Second, qualified health plans must include sufTicient number and types of Essential Community
Providers to provide reasonable access to the medically underserved or low-income in the
service area. Although Essential Community Providers are determined by the Centers for Medicare
& Medicaid Services (CMS), there are cenain categories on the list in the rule that will directly
involve providers in rural areas. In fact, 37 of the 39 designated critical access hospitals are on
CMS’ non-exhaustive list of Essential Community Providers. Additionally. the rule specifically
requires inclusion of 50% of rural health clinics, 90% percent of federally qualified health
centers and look-a-likes, at least one essential community hospital per county, and 75% of
school-based health centers in issuers’ networks.

Finally, part of the network evaluation is the geographic mapping reports. The geographic
network maps are just one tool in the network evaluation that the Office of the Insurance
Commissioner will be conducting. The mapping reports are a minimum requirement and will be
evaluated in conjunction with the general standards outlined in the rule for network access and
adequacy. In order 10 encourage the building of networks in rural areas, the 60 mile/minute
requirement was adopted. Also in this section of the rule, the rule defines urban. It is important 10
note that the definition of urban in the network access rule covers approximately 88% of the
population of Washington State. Accordingly the 30 mile/minute minimum requirement for
providers will affect the significant majority of the enrollees.

Comment: The definition of “women's health care” should include abortion care for those plans
that cover ir.

Response: The current definition in RCW 48.42.100 includes maternity care, reproductive health
services, gynecological care, general examination, and preventative care. While the statute
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allows issuers to include additional services as “"women’s health care,” it does not provide the
authority to require inclusion of additional services. This rule cannot exceed the statutorily
mandated definition. However, issuers must provide sufficient number and type of providers and
facilities to provide covered services for enrollees. Should a plan cover termination of
pregnancy. either voluntary or involuntary, then an enrollee must be able 10 access those services
in a uimely manner appropriate for the enrollee’s condition. Additionally, RCW 48.42.100(2)
requires issuers to include providers acting within the scope of their license as in-network
providers in compliance with Chapter 9.02 RCW.

Comment: Only those providers who offer a full range of health care options should be counted
towards fulfilling nerwork standards for reproductive health providers.

Response: To the extent that the comment regards the contracting process. this rule is not
intended to address that issue. This rule does address consumer access to covered services. It is
the role of the issuers to build a network that will provide sufficient numbers and types of
providers to ensure access to enrollees for all covered services. The Commissioner has no
authority to require any party to contract with another party, or 1o set provider contract terms.

Comment: Add cancer care and hematologic disorders to list for which standing referrals to
specialists are permitted.

Response: The section, currently WAC 284-43-200(13)(d), regarding standing referrals. is
meant to cover a broad range of conditions. It would be burdensome to specifically list these
conditions. Accordingly. cancer care and hematologic disorders are subsumed in chronic
conditions in this section of the rule. Additionally, RCW 48.43.515(3) provides that an enrollee
with a complex or serious medical or psychiatric condition may receive a standing referral to a
participating specialist for an extended period of time. )

Comment: Change the term “gender preference ™ to “sexual orientation.”

Response: The Commissioner took this comment into consideration when drafting the rule.
Based upon this comment. language was changed to align with RCW 49.60.030, 45 CFR
156.200(e), 42 U.S.C. §18116.
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Comment: Use of terms related to behavioral health is inconsistent and unclear; the term should
be defined by WAC 388-877-020 and consistent with DSHS rules. Substance use disorder and
chemical dependency need 10 be addressed as part of network adeguacy.

Response: To the exient this comment relates 10 behavioral health treatment as part of the
Essential Health Benefit of mental health and substance use disorder services, including
behavioral health treatment, the diagnoses and required benefits are set forth in detail in WAC
284-43-878(5). To the extent these terms are referenced in this rule, the intent is to ensure access
1o covered services. The Commissioner declines to adopt the DSHS definition. as those are rules
of a sister agency and if changed, may be changed to the detriment of the network access
evaluation process. The Commissioner will, however. look to the definitions in WAC 388-877-
020, WAC 284-53. federal laws and rules, and applicable case law. Substance use disorder and
chemical dependency are specifically contemplated as pant of the network access determination
in WAC 284-43-200(11), as well as the Essential Health Benefit requirements in WAC 284-43-
88(5).

Comment: Changing terminology to “nenwork access’ as opposed to “network adequacy”
implies a per member and per service review. Adequacy describes a baseline quality of a
nerwork while access can vary in qualitv. An adequate nerwork is one in which patients receive
proper care and emphasis should be placed on that.

Response: The Commissioner respectfully disagrees. Network access is larger than network
adequacy;, network adequacy is part of network access. For example. where an issuer has
contracts with a host of providers, but enrollees are unable to access care by those providers due
to geographic location or closed practices, network adequacy may be adequate, while network
access is not. The language was changed to more accurately reflect the intent of the rule and the
actual process undertaken by the Commissioner. Networks are dynamic and evolving systems
that constrict and expand over time and throughout plan years. The Commissioner is not
undertaking a singular or audit review of the network: rather the Commissioner will be
evalualing the networks early for access 1o covered services and monitoring issuer network
maintenance throughout time.

Commeni: Define “issuer’.

Response: The prior version of the rule included issuer in the definition of “health carner.” For
consistency with the remainder of the chapter. the term issuer will be as defined in WAC 284-43-
130(14).
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Comment: A concern was raised that the rule would apply to the Health Care Authority’s self
insured plans, such as Uniform Medical Plan.

Response: As a general matter, self insured plans are not subject to the insurance code or the
rules promulgated by the Commissioner. RCW 41.05.140 gives the Commissioner limited
authority over the self insured plans administered by the Health Care Authority (HCA), for the
purpose of conducting financial examinations and determining the adequacy of reserves. The
Commissioner does not have broad authority to enforce other provisions of the insurance code
and insurance rules against HCA's self insured plans. Further. nothing appears to require that
HCA apply this rule 1o its self insured plans. Under RCW 41.05.017, the plans HCA offers must
satisfy a number of statutes, including several sections of the insurance code. RCW 41.05.017
does not, on its face. require HCA's self insured plans to also comply with the Commussioner’s
rules conceming the enumerated statutes. One of the insurance statutes applicable to HCA's self
insured plans under RCW 41.05.017, provides that every “carrier” must meet the standards set
forth in the statue “and any rules adopted by the Commissioner in implementation of this
provision of the code.” RCW 48.43.515(8). —Carriers™ are defined as a disability insurance
company regulated under chapter 48.20 or 48.21 RCW, a health care service contractor as
defined in RCW 48.44.010. and a health maintenance organization as defined in RCW
48.46.020. Self insured plans, such as Uniform Medical Plan, are not carriers as defined in RCW
48.43.005(25) and WAC 284-43-130 (14). Therefore neither the plain language of RCW
41.05.017, RCW 48.43.515(8), nor this rule, appear 10 make this rule applicable to HCA's self
insured plans. However, the Commissioner must defer to the HCA's interpretation of the statutes
it 1s compelled to enforce.

Comment: Many comments received requesting changes in definitions in WAC 284-43-130.

Response: The Commissioner declines to change definitions except to the extent the definition
directly pertains to the rule section being amended at this time.

Comment: Comments received that certain network formations will be in violation of the rule.

Response: The Commissioner declines to comment on hypothetical network formations. It 1s

impossible 10 evaluate whether a network will violate the rule based on a hypothetical. In order

to evaluate a network formation the Commissioner would need to review all required
documentation for the network model.

Comment: Comments received asking about implementation of the rule.
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Response: The Commissioner has received multiple comments regarding the filing instructions.
required document formats, and other submission requirement for issuers to comply with this
rule. The OIC Rates and Forms division maintains a dedicated Network Access website page for
interested parties available at: http://www.insurance.wa.gov/for-insurers/filing-instructions/file-
network-access/

Filing instructions, form templates, analyst checklist, etc., will be posted on this webpage.

Comment: The rules as they currently exist are sufficient and “have teeth,” and should not be
changed.

Response: The Commissioner disagrees that the existing rules are sufficiently clear and

. enforceable to adequately protect consumers. especially in the era of network innovation.
Additionally, the Commissioner must harmonize Washington State’s rules with the ACA and
federal rules implementing it.

Comment: Comment that the Commissioner should have prepared and provided a Small
Business Economic Impact Statement (SBEIS) as part of the CR102 filings for this proposed rule.
The specifically expressed concern was that the access standards in proposed WAC 284-43-200
for time to appoimtment for primary care and specialty care will impose performance
requirements on health care providers as agents of the issuers in meeting these access standurds.

Response: WAC 284-43-200, as proposed in the rule filing, requires that each issuer maintain a
provider network that is sufficient in numbers and types of providers and facilities to assure that
all health plan services provided to enrollees will be accessible in a timely manner appropriate
for the enrollee’s condition. This section puts the responsibility on the issuers to “demonstraie
that services are readily available without unreasonable delay to all enrollees™ and “each enrollee
must have adequate choice among health care providers™. WAC 284-43-200(13) provides the
issuers with some standards for adequate access—one of which is that enrollees have access 10 a
non-preventive care appointment with their primary care provider within ten business days of
request and within 15 business days for specialists (for non-urgent services).

The network adequacy rules, as proposed. then allow for the filing of alternate access delivery
requests when sufficient providers cannot be contracted to meet these standards or a provider

becomes unavailable or a county has less than 50,000 people and the county is the sole service
area for the plan.

Taken as a whole, none of these rule provisions establish a performance standard that must be
embedded in contracts between issuers and providers. They instead set access standards that
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issuers must meet by contracting with sufTicient primary care and specialty care providers to
handle the needs of their plan enrollees. The Commissioner believes the only likely cost to
primary and specialty care providers is the very minimal cost of informing the issuers (that they
contract with) that their panels are full, which in this case would be when they cannot add
additional enrollees and stay within the appointment standard. The proposed rules, by also
providing a standard for the ratio of primary care providers to enrollees. further emphasize that
the access issue i1s one of contracting with a sufficient number of providers. That being said,
issuers may choose to add 1o their provider contracts performance guarantees regarding patient
access as a means of expanding the capacity of their existing provider neiworks, but such a
contract addition is not required by this proposed rule.

Comment: Require issuers to colfect clear and unambiguous statements of referral practices in
their contracts with network providers.

Response: Provider contracts, which this language refers to, will be addressed in phase two of
this rulemaking. WAC 284-43 Subchapter C.

Comment: Add “covered service " after “provider and facility " in the rule to be consistent.

Response: The Commissioner took this comment into consideration and, where appropnate,
included the suggested language.

Comment: Concern that under the rules. enrollees cannot independently pursue their rights to
access covered services through private causes of aciion against issuers, but must instead rely
only on regulatory enforcemeni by OIC.

Response: Nothing in the rules is intended to alter the ability of enrollees to pursue their nghts
to access covered services against issuers under any cause of action to which the enrollee may be
entitled under federal or siate law

Comment: General comments made correcting grammar usage or tvpographical errors.
Response: The Commissioner took these comments into consideration and, where appropnate,
corrected grammar and typographical errors.

Comment: Issuers should be required to notify enrollees when a provider wouldn't perform a
particular covered services.
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Response: The Commissioner declines to include such the requirement. To require this would be
administratively burdensome. The rule requires that enrollees have access to covered services
and that issuers notify enrollees how to access covered services. The rule is not intended to do
the converse.

WAC 284-43-200: Network access-general standards

Comment: The general standards section is confusing when read with the section on assessment
of access section, WAC 284-43-230, because i1 appears there are general standards in both
sections of the rule.

Response: The Commissioner took these comments into consideration when drafting the rule.
Based upon this comment, the Commissioner undertook a broad restructuring of these two
sections. The organization of the general standards section was reworked and many pieces of the
assessment of access section were moved into general standards. Accordingly, assessment of
access is a much smalier subsection and is targeted to what the Commissioner will be reviewing
when evaluating whether the general standards and other requirements of the rule have been met.

Comment: In regard to prior authorization, the qualified staff should be a licensed healthcare
professional within the same profession as for what the prior authorization is made. Timelv prior
authorization should be two hours for emergent and four hours for non-emergent. Additional
comment that staffing requirements are inappropriate in these rules.

Response: The Commissioner declines 1o adopt this suggestion. This would be an incredible
administrative burden to require one of each provider 1ype available to make prior authorization
decisions. To the extent that this comment deals with utilization review and prior authorization,
including timeliness of decisions, WAC 284-43-410 and WAC 284-43-860, would govern as
those issues are outside the scope of this rulemaking. The Commissioner respectfully disagrees
this is a stafling requirement; rather it is a requirement that the issuer be prepared to give timely
prior authorization and ensure access to provider and facilities that provide the covered service.

Comment: Maintain the 30-mile reasonable proximity example in the general standards,
eliminate the 30-mile example in general siandards, or change the 30-mile example in standards

to a stricter standard.

Response: The Commissioner took these comments into consideration when drafiing the rule.
Because the geographic network reports specifically designate time and/or distance critena to be
used in evaluating provider networks, the Commissioner determined that the distance example in
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general standards was no longer useful or necessary and indeed may confuse the issue as this was
just an example, not a requirement. Insiead. general standards are focused on the requirements
that the Commissioner will be measuring all provider networks on a case-by-case, fact-specific,
basis. Dependent upon the factual circumstance, reasonable proximity may be more or less than
the 30-mile example that was used prior. In the general standards section, WAC 284-43-200, the
Commissioner included that eighty percent of enrollees must be within 30 miles of a pnmary
care provider in an urban area and within 60 miles of a pnmary care provider in a rural area.

Comment: Do not delete section WAC 284-43-200(3) which pertains to situations when there is
an absence of, or insufficient number of. providers and vet the issuer must provide covered
services within a reasonable proximiry at no greater cost than if provided by an in-nerwork
provider. Ensure this requirement is met even if there is a pending alternate access delivery
request pending. :

Response: The Commissioner agrees these are important requirements and maintained these
requirements in the rule. The section referenced above is now WAC 284-43-200(5). The
Commissioner considered the comment regarding pending alternate access delivery requests and
included language that the requirement to provide covered services at no greater cost is required
even if an alitemate access delivery request is pending.

Comment: Specific pediatric adequacy standards should be developed and monitored to ensure
that children enrolled in qualified health plans have access to needed services in a timely
manner. Include requiremenis for sufficient pediatric oral, dental, and menial health providers.

Response: The Commissioner agrees that networks need 1o have sufficient numbers and types of
providers for enrollees to access covered service. including pediatric services. The rule is
intended to address that issue. The rule addresses access to covered services for enrollees
generally, which would contemplate the needs of pediatric enrollees. Additionally. the rule
requires that providers be accessible in a timely manner appropriate for enrollees’ conditions and
that there is adequate choice among providers. There are also sections of the rule which pertain
specificallv to pediatric providers. including specialists and oral health providers. The rule
requires sufficient access for enrollees of qualified health plans as well as those who purchase
health insurance outside of the Health Benefits Exchange.

Comment: There should be no greater cost to enrollee for out-of-nenwork providers when there
is not sufficient in-nerwork providers. '
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Response: The Commissioner agrees. The rule requires, in situations where there 1s an absence
or insufficiem number of a type of provider, that the enrollee may obtain the covered service at
no greater cost to the enrollee than if the covered service were obtained from a network provider.

Comment: Shorien the wait times for enrollees requiring an urgent appointment to 24 hours
regardless of prior authorization.

Response: The Commissioner took this comment under consideration and retained the 48-hour
access to urgent appointment without prior authorization. Should an enrollee need care prior to
this. the rule requires emergency services be available 24 hours a day.

Comment: In regard to urgent appointments, the referring physician should not be reguired 1o
document whether a longer wait time for an appointment is permissible or not detrimental to the
enrollees’ health.

Response: These comments were taken into consideration in drafting the rule. Accordingly, this
requirement was removed from the rule.

Comment: Do not limit single case agreements or “spot contracting. " These npes of agreements
allow an enrollee to obtain services when needed. Comments were also received that the rule
precludes the use of single case provider reimbursement agreements where appropriate.

Response: The Commissioner agrees that single case provider reimbursement agreements can be
an important tool to provide services 1o an enrollee when there is a unique situation where an
enrollee’s care necessitates a provider that is out-of-network or out-of-service area. However,
single case provider reimbursement agreements should be the exception and not the rule. If these
types of agreements are being used on a regular basis there may be a broader issue with the
provider network and the ability to provide access to covered services. However, the rule allows
the use of single-case agreements where appropniate.

Comment: Strengthen the section on pediatric dental 1o include adult dental and further define
“normal utilization.

Response: The Commissioner agreed with this comment and changed the language regarding
utilization. In regard to the pediatric and adult oral services comment, pediatric dental is required
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under the Affordable Care Act as an Essential Health Benefit, which this section is intended to
address.

Comment: Clarify what will result in discrimination.

Response: The rule is intended to set out the general legal principle against discrimination
consistent with state and federal law. It is not intended to provide examples of what would be a
discriminatory service area as this is a fact-specific analysis that should be determined on a case-
by-case basis. Additionally, there is a whole body of case law dealing with this particular issue
and it would be outside the scope of the rulemaking to provide further clarification.

Comment: Change reference to “cancer care center " to “NCl-designated comprehensive cancer
care centers” in the section dealing with when an issuer may use facilities and providers in
neighboring service areas io satisfy a network access standard if that tvpe of facility is not in the
service qrea.

Response: The Commissioner has been informed that there are only four NCl-designated
comprehensive cancer centers in the Pacific Northwest. Should the Commissioner require thaht
networks include onlv cancer centers with this designation in the rule, the Commissioner would
essentially be requiring issuers to contract with only specific providers for coverage of a specific
condition. This would run contrary 1o the intent of the rule which is to ensure access to covered
services. It is the role of the issuers to build networks with sufficient numbers and types of
providers to provide enrollees access to covered services.

Comment: Include solid organ, bone marrow, and stem cell transplants in the list of facilities
providing transplant service in the section dealing with when an issuer may use facilities and
providers in neighboring service areas is 1o satisfy a network access standard if that npe of
Sacility is not in the service area.

Response: The Commissioner 1ook this comment into consideration and included these three

transplant services in WAC 284-43-200(5)(e).

Comment: Remove language regarding the ratio of primary care providers to enrollees for the
state because the raiio for a particular area may be significantlv different than the state average.
and, even if an issuer includes everv provider in the county, it would result in less provider
availability because the formula is exceeding the average of enrollees to providers.
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Response: The primary care provider ratio required under subsection WAC 284-43-
200(13)(b)(1) is a standard for determining whether a network meets the Essential Health
Benefits category of ambulatory patient services. It is not a determination of whether the
network is sufficient in its number of primary care providers to assure that, to the extent feasible
based on the number of primary care providers in the service area, primary care will be
accessible in a timely manner. as required under WAC 284-43-200(1). This is an illustration of
how the various aspects of analysis set forth in the rule work together, and satisfaction of a
particular requirement is only one part of the analysis. The focus of the provider network rule is
on access to covered services within a reasonable time and networks need to be created
accordingly.

Comment: Define “wellness.” An associated comment indicated that this should be removed as
it is outside the scope of rulemaking.

Response: The Commissioner took this comment into consideration and included a reference
back to the statute and the rule regarding Essential Health Benefits, RCW 48.43.005(37) and
WAC 284-43-878(9). Additionally. as issuers are required to provide coverage for Essential
Health Benefits, this information is important for the Commissioner to have in order to evaluate
the network.

Comment: Include language in WAC 284-43-200(12) that the provider nerwork “or the
summary of benefits and explanartion of coverage for the health plan™ must include preventive
and wellness services.

Response: The Commissioner declines to include this language as this section pertains to the
network and access to these services which are required under RCW 48.43.005(37) and WAC
284-43-878(9), not information to be included in the summary of benefits and explanation of
coverage for a particular plan.

Comment: Requiring smoking cessation “quit lines” or “help lines” is excessive, not within
“provider services, " and does not involve licensed providers.

Response: This benefit is highly encouraged both by the Commissioner and the U.S. Department
of Health and Human Services and is consistent with the ACA’'s goals of promoting wellness and

decreasing health care costs. Quitting smoking is advantageous to wellness and smokers as a
group incur higher health care costs than nonsmokers.
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Wellness, as defined in RCW 48.43.005(37), includes smoking cessation. WAC 284-43-878(9)
requires that certain Essential Health Benefits are provided, including wellness. The rule requires
that, to the extent services for smoking cessation are provided, the follow- up services, which
may include providers or facilities, are medically necessary and the enrollees have access to
sufficiem information to access those services. This provision ensures that, where smoking
cessalion programs are a covered benefit, the benefit is not illusory.

Comment: Expand list of menial health providers authorized to provide mental health and
chemical dependency care operating in the scope of their practice. Consider adding language
describing services bevond inpatient psvchiatric to include outreach, stabilization, and
outpatient therapy. Include crisis interveniion as well as stabilization.

Response: The Commissioner took these comments into consideration when drafting the rule.
While the Commissioner cannol mandate coverage, the intent of the rule is to ensure there are
sufficient numbers and types of providers for enrollees to access covered services. This section
of the rule includes services from licensed memal health providers. Based upon this comment,
stabilization was added where appropriate and the language in this section was clarified.
Additionally, every category of provider, WAC 284-43-205, needs to be read in conjunction with
this section.

Comment: Information on mental health and substance use disorder treatment should be
available 24 hours a dav and by providing information on the website. Conversely, comment
urged the deletion of the section ensuring an enrollee can identify information about mental
health and substance use disorder treatments by calling a customer service representative
because it follows a section that discusses nerwork access for those providers and facilities
which is sufficient.

Response: The Commissioner took these comments into consideration when drafting the rule.
The Commissioner declines to delete this section because this information is important for the
enrollee to access providers and facilities that offer covered services specific to menital health
and substance use disorder treatment. However, the Commissioner also declines to require
issuer’'s provide a cusiomer service representative be available 24 hours a day. The
Commissioner leaves it to the issuers to determine if posting such information on a website is the
most efficient means. Additionally, issuers are required io include pertinent information in the
Access Plan, WAC 284-43-220(3)()(i)(E). including standard -hours of operation, and after
hours, for prior authorization, consumer and provider assistance and claims adjudications.
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Once reports are submitted by issuers the reports can be accessed on the Office of the Insurance
Commissioner’s website. One must search by company at:
hup:/www.insurance.wa.gov/consumertioolkivsearch.aspx and then click on “View Access

Reports™ under the Network Access Reports heading.

Comment: Request to define behavioral therapv and habilitative therapy and a requirement to
use onlv licensed categories of providers.

Response: Currently, these services are specifically addressed in WAC 284-43-878, Essential
Health Benefit categories. The Commissioner declines to define these services in this particular
rulemaking as it would be outside the scope of the rulemaking.

Comment: Requirement that a preventative visit occur within 10 days is unrealistic as providers
cannot meet this requirememnt. An appointment within 10 days should only be for routine visits.

Response: The Commissioner took these comments into consideration when drafting the rule.
Accordingly, WAC 284-43-200(13)(b)(ii1) requires that enrollees have access to an appointment,
for other than preventative services. with 10 business days of requesting an appointment.

Comment: When listing facilities in neighboring service areas that may be used 1o sarisfy a
nerwork access standard, need clarity around the pediatric communitv hospitals pursuant to
Department of Health as there are only four in the state,

Response: The Commissioner took these comments into consideration when drafting the rule.
Accordingly, WAC 284-43-200(5)(b) references pediatric community hospitals only. The
reference to the Department of Health was deleted.

Comment: Define “reasonable proximitny” as used in WAC 284-43-200(5). when an issuer has
an absence or insufficient number or tvpe of provider to provide a particular service,

Response: The Commissioner declines to define reasonable proximity as this will be determined
on a case-bv-case basis taking into account all the facts and circumstances in that particular
situation.

Comment: Requirement that issuer ensure an appointment within a certain amount of time is
unreasonable as issuers do not have access to provider's calendars nor do the providers supply
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issuers with turnaround times for enrollees. Related comment thar appoiniment criteria is not
part of nenvork adequacy or provider network formation.

Response: The intent of the rule is to ensure that enrollees have reasonable access 1o providers.
This is an example of what would be considered reasonable in the context of appointments. It is
the issuer’s responsibility to undersiand who its providers are and the ability of those providers
to treat enrollees. Without this information it is unclear how issuers can determine whether their
network(s) are “sufficient in numbers and types of providers and facilities 10 assure that, to the
extent feasible based on the number and type of providers and facilities in the service area. all
health plan services provided to enrollees will be accessible in a timely manner appropriate for
the enrollee’s condition.™ and that ““for each health plan's defined service area. a comprehensive
range of primary, specialty, institutional, and ancillary services are readily available without
unreasonable delay to all enrollees.”

Comment: Removal of seciions allowing the issuer to set the standards to determine network
access creaies ambiguity because what is necessary is not defined.

Response: The Commissioner respectfully disagrees, as the rule now specifically defines what is
necessary to have network access and adequacy as opposed to allowing different issuers create
“reasonable criteria” for themselves. The benefit for having clearly defined criteria is a level
playing field where evervone is held to the same specific standards resuliing in no ambiguity.

Comment: Define “commercial nenwork provider.”

Response: The Commissioner took these commenis into consideration and deleted the reference
1o “commercial network provider.” This subsection has been modified and is now WAC 284-43-

200(15)(a).

Comment: Add a section to WAC 284-43-200 that specifically requires adequate networks for
chemical dependency treatment.

Response: The Commissioner declines 1o add the requested section. Consistent with the Paul
Wellstone and Pete Domenici Mental Health Parity and Addiction Equity Act of 2008 and the
definition of substance use disorder in WAC 284-43-005(7), the phrase ““substance use disorder.”
as used in rule. includes those conditions meeting the definition of chemical dependency. WAC
284-53-010(7) requires that issuers that provide such benefits through a defined network must
meet the network adequacy requirements set forth in WAC 284-43-200 and also requires that
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health benefit plans that allow for out-of-network benefits must apply them to chemical
dependency services consistent with medical and surgical benefits. Since WAC 284-53-010(7)
already requires issuers to meel network adequacy requirements for substance use disorder,
which includes chemical dependency by definition, it would be redundani 1o restate this in this
rule. Additionally, the Essential Health Benefits under WAC 284-43-878(5) require "menial
health and substance use disorder services, including behavioral health treatment." This
language is mirrored in WAC 284-43-200(11).

Comment: Include in WAC 284-43-200(2) a reference to WAC 284-43-222 so that Essential
Community Providers are included for qualified health plans and issuers are required 10 have
adequate choice among health care providers.

Response: The Commissioner took this comment into consideration and included a reference to
WAC 284-43-222 in WAC 284-43-200(2).

Comment: Change language in WAC 284-43-200(!1)(a) to list all mental health providers or
change language to “licensed mental healith providers. ™ -

Response: The Commissioner took this comment into consideration and changed the language
in WAC 284-43-200(1 1)(a) to “mental health providers.”

Comment: The rule inadvertently excludes categories of providers that are needed to
appropriately provide Applied Behavioral Analysis services, specificallv providers that are
certified rather than licensed.

Response: The Commissioner recognizes the issues around coverage for centified providers of
applied behavioral analysis (ABA) therapy for autism spectrum disorders. However, he must
decline to make the suggested change because it would broaden the requirements. The “Every
Category of Provider™ statute. RCW 48.43.045, and the definition of “health care provider”
under RCW 48.43.005, limit the providers that must be permitied to provide covered health
services 1o those licensed under Title 18 or Chapter 70.127 RCW. In addition, although ABA
providers are certified by a responsible state agency, the suggesied change would open the
requirement to include providers certified by any entity, potentially leading to unintended results.

The rule provides general standards that nerworks must meet. Specifically, networks must have
sufficient numbers and types of providers to ensure that all covered services are provided in a
timely manner and appropriate to the enrollee’s needs. However, the standards are meant to be a
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minimum that the issuer must meel, and, to the extent that a licensed provider is referenced. the
issuer is not limited 1o the inclusion of licensed providers.

Comment: Change the language in WAC 284-43-200(5) from “hospital” to “services" or “care
services. "

Response: The Commissioner declines to change the language as requested as it may
inadvertently limit the types of facilities and changes the intent of the section.

Commenti: Restore the words “each nvpe of " and “tvpes of providers who™ to WAC 284-43-
200(2) to provide clarity and consistency with other sections.

Response: The Cornmissioner declines to change the language as requested as those phrases
were specifically deleted 10 clanify the Commissioner’s expectations for access o covered
services.

Comment: Deleie WAC 284-43-200(5) because this subsection negates consumer access
requirements, will be disruptive to established hospital/provider relationships, and will disrup:
continuity of care.

Response: The Commissioner ook this comment into consideration and declines to delete this
subsection. Current WAC 284-43-200(5) was originally in WAC 284-43-230(3) and moved as
part of a multiple section reorganization to clarify general standards required for network access.
The subsection has no effect on consumer access requirements, however, WAC 284-43-229(7)
adds a requirement that issuers give notice 1o certain enrollees when their providers are moved to
a different tier.

Comment: Subsection (c)(ii) should be changed to "(ii} The issuer establishes that when an
enrollee is referred 1o a specialist, the enrollee has access to an appointment with a specialist
within fifteen business days for nonurgent services.”

Response: The Commissioner declines to make this change, as this would not require access to
the category of specialist to which the enrollee has been referred, but instead to any specialist.
This would lead to absurd results and would not require that issuers provide covered services the
enrollee needs in a manner that meets the standards. The Commissioner has received comments
from providers and consumer groups which raised concemns abou! issuers requiring enrollees 1o

Page 33 of 84

OIC EXHIBIT 1 - Page 33 of 95



see specialists who. even on the surface, are not an appropnate provider. For example, pediaine
enrollees being sent by issuers to specialists who do not treat pediatric patients.

Comment: The addition of the phrase “i0 the extent feasible based on the number and tvpe of
providers and facilities in the service area” weakens the rules.

Response: The Commissioner disagrees with this interpretation. This phrase does not change
the rule, but simply refers to the fact that there remains flexibility in the rule to deal with the
realities of provider location and willingness to contract.

Comment: The following language should not be deleted from WAC 284-43-200: “A health
carrier shall monitor, on an ongoing basis, the ability and clinical capacity of its network
providers and facilities to furnish health plan services to covered persons (enroliees).

Response: Updates 1o the requirements for maintenance of networks, which this language refers
to, will be addressed in phase two of this rulemaking.

Comment: “Crisis intervention and stabilization” should be removed or clarified as this refers
1o services, not providers and “crisis " is an undefined term.

Response: The Commissioner declines 1o remove the referenced language. This language is
consistent with the U.S. Department of Health and Human Services™ final regulation regarding
Essential Health Benefits which requires QHP's and non-grandfathered health insurance plans in
the individual and small group markets to provide mental health and substance use disorder
services in a manner that complies with the Paul Wellstone and Pete Domenici Mental Health
Parity and Addiction Equity Act of 2008. Additionally, the rules regarding Essenual Health
Benefits. WAC 284-43-878(2) and (5), require coverage for emergency and mental health
Services.

Comment: Change “condition " to “mental health condition ™ in WWAC 284-43-200(11)(a).
Response: The Commissioner declines to make the suggested change. To do so would change
the intent of the section and could exclude certain conditions, such as subsiance use disorders,

that are found in the Diagnostic and Statistical Manual of Mental Disorders.

WAC 284-43-201: Alternate access delivery request
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Comment: Rule ignores that issuers have a major interesi in addressing issues with the networks
and dealing with them as a business mauer, that there is unavailabilitv of certain providers in
less populated areas of the state, and there is an unwillingness of some providers 1o contract
with issuers. )

Response: The Commissioner took these comments into consideration when drafting the rule.
The Commissioner recognizes and agrees that dealing with the adequacy of the network is a
business decision that issuers must make, but this needs to be balanced with the promise issuers
made to enrollees that the networks will provide access to covered services. Taking into
consideration that there are areas of the state where i1t 1s a challenge to build adequate networks,
due to the inability 1o contract or the lack of provider or facility types in less populated areas, the
Commissioner specifically included these circumstances as situations where an aliernate access
delivery request is appropriate.

Comment: Rule does not aliow for the issuer to review and cure any perceived deficiencies in
the nerwork. Commenis also received that issuers should be held accountable for identifving
issues with the nerwork. report the issues to the Commissioner, and mitigate potential gaps in
coverage.

Response: The Commissioner ook these comments into consideration and clanfied when an
aliernate access delivery request would be appropriate. The Commissioner understands the fluid
and changing nature of networks and that there are situations when a loss of a provider or facility
has the potential to negatively affect delivery of care 10 enrollees. In recognition of this, the rule
allows the issuer to review the neiwork, report any deficiencies to the Commissioner. and
propose an altermate access delivery system in order to assure access to covered services. This
allows enrollees to access necessary care while the issuer addresses any issues with the network.

Comment: Having an alternate access delivery svsiem creates two different siandards for
network adequacy and access.

Response: This section of the rule was edited significantly during the course of rulemaking
taking into consideration the concern that the rule was creating two network standards. The
intention is not to have different standards, but to have a reasonable option available to issuers to
account for the unavoidable situations that occur when building and maintaining networks. The
intention is to limit alternate access delivery requests 1o unfortunate circumstances where there
was an approved network, something happened to the network that affects access to providers.
and the necessity 10 maintain access to enrollees while issues with a network are addressed.
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The rule also provides flexibility for issuers where it has been traditionally difficult to build
strong networks by allowing for an alternate access delivery in counties with population of
50,000 or less and the county is the sole service area for the plan. This will incentivize
contracling in rural areas and provide more choices for rural consumers.

Comment: Clarify what are consistent patterns of practice for obtaining health care. Additional
comment that what is a pattern and practice may not be the most convenieni, quality. or cost
effective option 1o the member.

Response: Commissioner took this comment into consideration, struck this language, and added
language that was consistent with the intent of the section.

Commem: Strike language “for that portion of its service area for a plan™ and use *for thar
county " in WAC 284-43-201(2).

Response: This particular section is now WAC 284-43-200(15)(c). When redrafting this section.
the Commissioner took this comment into consideration and changed the language to include
county.

Comment: Clarify that the receipt of an approval for an alternate access delivery request is a
precondition for the issuer to offer coverage in applicable service areas in WAC 284-43-201(3).

Response: This particular section is now WAC 284-43-200(15)(b), and contemplates a situation
when a previously approved network has a loss of a provider or facility. In this situation, the
issuer is already providing coverage in the service area.

Commen: Ensure that co-pavment, co-insurance, and deductibles apply to an alternate access
delivery system at the same level as in-nenwvork. Comments also received urging the inclusion of
co-insurance in this section of the rule or refer generallv to cosi-sharing in this section.

Response: The Commissioner took this comment into consideration when drafting the rule. The
rule specifically mentions co-payment and deductibles, but does not specifically mention co-
insurance. This is because coinsurance is not a fixed dollar amount similar to a deductible or
copayment. Rather it is based upon a perceniage of an allowable charge. negotiated charge,
billed charge. or similar charge. Coinsurance should not be assessed at a higher percentage or
higher out-of-pocket charge because that would violate the requirement thal the issuer must
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ensure that the enrollee obtains all covered services in the altemnate access delivery system at no
greater cost o the enrollee than if the service was obtained from network providers or facilities.
For example, suppose an enrollee has a 20% coinsurance for in-network providers. She needs a
service that has a 5200 allowable charge when received from an in-network provider. The
enrollee coinsurance is S40. No in-network provider is available within a reasonable distance.
The issuer makes arrangements for the enrollee to obtain the service from an out-of-network
provider who charges $S1000. The enrollee's obligation in this scenario will be $200. In order to
meet the standard of WAC 284-43-201(1)(b). the most the enrollee’s cost share obligation in this
situation for this service is $S40. Since coinsurance is expressed in terms of a percentage of
charges, the 540 in this situation is less than the coinsurance percentage for in-network providers
{20% in this hypothetical). However, that is necessary in order to keep the enrollee’s costs no
more than they would be if she could obtain the service from an in-network provider.

Comment: Add language that issuers must specify which portions of the nenvork standards it
cannot meet when submitting an alternate access delivery request.

Response: Issuers are required do so when an Aliternate Access Delivery Request Form C is
submitted for the Commissioner’s review and approval.

Comment: There should be an inclusion criteria related to costs because, while an alternate
access delivery request mav not be detrimental 1o an enrollee’ s health, the enrollee may have to
travel a longer distance for a specialist and it will cost more.

Response: The rule is intended to ensure access 1o covered services. Should an issuer submit an
aliernate access delivery request based upon an inability to contract with a provider. there is a
general requirement that the enrollee be able to access the covered service. However, it may be
reasonable to require the enrollee to travel a longer distance to access the service. depending
upon the factual scenano at hand. While the Commissioner cannot contemplate every scenario
and the effect on the enrollee, including costs associated with travel, as it will vary depending
upon the situation, the Commissioner can require certain standards of access and the rule does
s0. To this end. the rule specifically requires that an alternate access delivery system ensures that
the enrollee must be able to obtain the health care services from a provider or facility within the
closest reasonable proximity of the enrollee.

Comment: “Alternate " should be changed to “alternative. ™
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Respbnse: The Commissioner took this comment into consideration and declines to make the
requested change. To change the language as requested implies that an issuer requesting an
alternate access delivery system is held to a different, and possibly sub par standard. That is not
the intent and may result in enrollees being unable 1o access providers and covered services. The
rule is clear; the issuer must demonstrate that the alternate access delivery system must provide
an enrollee access to suffictent number and type of providers or facilities.

Comment: Clarifv intent with practice referral patterns as issuers need to be able to move away
Jrom referral patterns that are cemented based on past practice.

Response: The Commissioner took this comment into consideration and changed the language
of the section to more accurately reflect the intent of the aliernate access delivery request and the
need 10 demonstrate a method 1o assist enrollees in the location of providers and facilities in
neighboning service areas.

Comment: Delete reference to limitations on authority 1o refer enrollees 1o specialty care in the
alternate access delivery reguest section as it would allow broad, undefined, and possiblv
discriminatory opportunity for issuers (o resirict access to necessary specialty care referrals at
the sole discretion of the Office of the Insurance Commissioner.

Response: The Commissioner took this comment into consideration and deleted the language as
requested.

Comment: Allowing other arrangements acceptable to the Commissioner gives too much
[flexibility 1o issuers to pass on higher costs to enrollee when the issuers are unable to build an
adequate nenvork.

Response: An alternate access delivery request is to be used only in an extraordinary
circumstance as delineated in the rule. It is not meant as a tool to avoid the general standards of
the rule. Additionally, the rule specifically puts parameters on costs to enrollees should an
alternate access delivery request be granted by the Commissioner. The Commissioner needs
some latitude to be able 1o consider circumstances that are not contemplated by the rule to ensure
"that enrollees have access to covered services even if the issuer is experiencing issues with the
network.
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Comment: Clarify requirement to seek reasonable proxiniate reimbursement rate when an
aliernate access delivery request is subniitted.

Response: The Commissioner took this comment into consideration and deleted the language.

Commeni: Define “reasonable basis™ when evaluating whether the alternate access delivery
svstem ensures access to covered service 1o enroliees.

Response: The Commissioner declines to define ““reasonable basis™ as this will be determined on
a case-by-case basis taking into account all the facts and circumstances in that particular situation
and request for an alternate access delivery request.

Comment: Need affirmative statement that, should an issuer file an alternative access delivery
request, the reasonable ravel time standard in WAC 284-43-200(6) will be enforced.

Response: The altemate access delivery request is made when the issuer is unable to meet one or
more requirements in WAC 284-43-200. Inclusion of any one of those requirements in the
alternate access delivery request is inconsistent with the intent of the new section. Having said
that, the alternate access delivery request requires reasonable “availability and accessibility™ and
clarifies that enrollees be able to obtain health care services from a provider or facility within the
closest reasonable proximity of the enrollee in a timely manner appropriate for the enrollee’s
health needs (WAC 284-43-201(1)(d)). That is the reason it is a request submitted to the
Commissioner for approval. The issuer must demonstrate that, not only is an AADR necessary
as a result of the occurrence of one of the four unavoidable situations that allow submission of an
alienate access delivery request, but that the proposed alternate access delivery sysiem provides
reasonable access despite this unavoidable situation.

Commenit: Unclear what is meant by “limitation on authority to refer enrollees 1o specialty
care” in former WAC 284-43-201(1)(b)(i). Delete or clarify.

Response: The Commissioner took this comment into consideration and deleted the language.
This section is now WAC 284-43-201(1){d).

Comment: Delete reference to whole population of enrollees in section on single case provider
reimbursement agreements as it is likely 1o undermine the ability to minimize this practice as an
issuer could offer a single enrollee access to a needed provider rvpe within the plan’s nenwork
and require all other enrollees to seek services from providers of that tvpe out-of-nenvork
through single case rate agreements without violating the rule.
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Response: Single case provider reimbursement agreements are not intended to provide
continuous and ongoing general access to covered services in-network. Instead, the agreements
should be used when there is a unique provider or service that an enrollee needs and the provider
or facility is not in-network. If there is a gap in the network in which multiple enrollees cannot
gel access 1o the covered service. then there i1s a larger issue with the network and the issuer
needs 1o consider filing an alternate access delivery request until the issue with the network is
addressed.

Comment: Delete language that an alternate access delivery system may result in issuer
payment of billed charges. While this mav result, inclusion of this in the rule may cause
confusion. '

Response: The Commissioner declines to delete this language. Health Care Service Contractors
and Health Maintenance Organizations have a statutory obligation to provide services through a
contracted network of providers. When an issuer is unable to meet this requirement the
Commissioner must act 1o ensure consumer prolection is not compromised including the
requirement for enrollees to be held harmless and not balanced billed due to a network
disruption. Like insurance regulators across the country as well as many consumer advocacy
groups, the Commissioner is very concerned about the effect of poorly built networks. Billed
charges may, in fact, have to be paid in order for enrollees to obtain the coverage they paid for
when a network does not include a provider of a covered service in order to avoid that consumer
being balanced billed. The Commissioner does not believe that stating this fact is confusing.

Comment: Use of aliernate access delivery systems should be limited and onlv under very
unusual and extraordinary circumstances and issuers should bear the burden of developing
adeguate networks through coniracting efforts. Only allow an alternate access delivery request if
providers and facilities are not available for inclusion in the nerwork.

Response: The Commissioner agrees that the use of aliernate access delivery systems should be
limited. Accordingly, the rule only allows the submission of an alternate access delivery request
in four circumstances: there are sufficient numbers and types of providers in the service area but
the issuer is unable to contract with these providers and facilities. the network has been
previously approved and a provider or facility type becomes unavailable, in a county that has a
population of 50.000 or fewer. and a qualified health plan that cannot meet the Essential
Community Providers inclusion standards. The Commissioner declines to require that the issuers
show that providers and facilities are not available for inclusion in the network, as this appears 10
require issuers to contract with any provider or facility merely because the provider or facility is
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in the service area. As staied above, the Commissioner has no authority o require any party to
contract with another party or to set provider contract terms such as reimbursement rates.

Comment: Use of the phrase “contracted” should be deleted because some issuers use
contracted and in-nerwerk as different agreements when building a network.

Response: The Commissioner took this comment into consideration and deleted the references
to contracted in this section of the rule.

Comment: Allow an alternate access delivery request for nenvork that includes integrated health
svstems, primary care medical homes, accountable care organizations, and designated providers
for specialized treatments such as cancer care or transplant services.

Response: The Commissioner declines to make the requested change because these rules do not
necessarily prohibit an integrated delivery system, ACO look-alike, or any other innovative care
delivery system, as long as the networks are structured in accordance with applicable regulations.
The rule allows for tiered networks which foster innovation and flexibility for issuers 1o
structure their providers and facilities in a manner that meets the business goals of the issuer, as
long as enrollees have access to covered services.

There appears to be two concerns. First, a sense that the rules require “broad networks™ and
second. the sense that innovative delivery systems would require an aliemate access delivery
request. The first is 2 misconception which may be rooted in the confusion caused by casual use
of the term "ACO.” An ACO is a specific type of shared savings program for Medicare
regulated by CMS. Commercial innovative delivery systems such as those contemplated are
referred to in the proposed rules as “tiered networks.” Such a system is expressly allowed under
WAC 284-43-229, and may be designed however issuers and providers desire. An alternate
access delivery request is not required in order to utilize such network structures. These tiered
networks. however, will still be held to the standards set forth in the rules. This balances the
Commissioner’s expeclation to ensure enrollee access 1o covered services and fostenng
innovation.

Comment: The phrase “[a]n issuer must satisfy this obligation even if an alternate access
delivery request is filed and pending commissioner approval” means that, under an AADR, an
issuer is not required to “provide covered services at no greater cost to the covered person than
if the service were obtained from nenwork providers and facilities.”
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Response: The Commissioner disagrees with this interpretation. WAC 284-43-201 states the
requirements of an alternate access delivery system, which expressly include this requirement, or
other arrangements acceptable to the Commissioner, in subsection (1)(b). In contrast to the
current rules, the proposed rules inctude explicit statements of the requirements for an altemate
access delivery request and the issuer’s proposed alternate access delivery system, which affords
the Commissioner greater ability 1o enforce the network access standards even where a network
has expenenced one of the situations set forth in WAC 284-43-220 (15)(a) through (d). The
statement that these obligations continue even while an alternate access delivery request is
pending is meant to ensure thal no gap in access occurs as a result of one of these situations.

Comment: Single case agreements should not be prohibited, but should be considered as part of
an alternate access delivery request.

Response: The Commissioner agrees that single case provider reimbursement agreements can be
an impoertant tool to provide services to an enrollee when there is a unique situation where an
enrollee’s care necessitates a provider that is out-of-network or out-of-service area. Single case
agreements are not prohibited by these rules. However, single case provider reimbursement
agreements should be the exception and not the rule. If these types of agreements are being used
on a regular basis there may be a broader issue with the provider network and the ability to
provide access to covered services. Where appropriate and necessary, single case agreements
may be used under the proposed rules.

Comment; Where a covered service is not available in a service area the issuer must proposes
an alternate access delivery request.

Response: The Commissioner declines 1o require an alternate access delivery request anytime a
covered service is not available because situations where this happens may be dealt with under
other provision in the rule, as appropriate.

WAC 284-43-203: Use of subcontracted networks

Comment: Use of the entire nerwork undermines the issuers’ efforts 1o develop networks that
best meet the needs of the enrollees.

Response: There is a mistaken impression that the rules preclude issuers from subcontracting
only for specific providers. The Commissioner disagrees with this conclusion as issuers may
still subcontract. The Commissioner has always required issuers to clearly identify specifically
those providers with whom they contract. The rule is intended to ctanfy that, where issuers
subcontract for providers. it is inaccurate to file a report indicating that they have subcontracted
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for all providers in a particular network if they have not. If the issuer has subcontracted only for
certain providers in a network. the issuer must specifically identify those providers for whom it
has subcontracted by using a unique network name that includes only those providers. The intent
of the rule is to allow flexibility to create networks that are innovative and cost effective.
balanced with the need for transparency in the process and access by the enrollee. For example,
if an issuer wanis to rent only Providers A, B, and C from a leasing organization, i may do so.
In order to provide transparency and avoid market confusion, the leasing organization must
identify this set of providers as a network, and must have contracts with providers A, B, and C
that support the creation of that specific network.

Comment: Add language that, as a condition or requirement to gain participation in a
subcontracted nenvork, the issuer shall not require a provider to participate in another medical
plan or contract offered by the issuer. '

Response: The Commissioner has no authority to require any party to contract with another
party. or to set provider contract terms. These limits do not allow the Commissioner either to
require providers and issuers to contract with one another or to require the parties to agree to
certain contract terms.

Comment: Add language that prohibits issuers from requiring certain tvpes of providers and
facilities to use out-of-network vendors for services when such requirements would negatively
impact care.

Response: The inient of the rule is to allow enough flexibility to create networks that are
innovative and cost effective. It is the role of the issuers 1o structure the networks in accordance
with the rule and in a manner in which networks are sufficient in number and choice of providers
and facilities 1o provide enrollees access to covered services in a timely manner appropriate for
the enrollee’s condition.

Comment: Requirement to reiain contracting documents with the subcontractor and providing
access to any periinent information related to the contract for up to ten vears is out of line with
current business practices. If necessarv, do the documents need 10 be maintained in electronic or
hard copv?

Response: Where an issuer permits a facility or provider to delegate functions, the issuer must
require the facility or provider to maintain these records for the duration of the contact or up to
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ten years. This 1s int line with the retention requirements for Medicaid. It is the role of the issuer
to determine the method of retention based upon current business practices.

Comment: Add language that a provider or facility must approve their inclusion in a
subcontracted nerwork in writing.

Response: This would be a term negotiated as part of the contract between an issuer and
provider/facility. The Commissioner has no authonty to require any party to set provider contract
terms. These limits do not allow the Commissioner either 1o require the parties to agree to certain
contract terms.

Comment: Sets up a requirement that issuers that choose to contract on their own paper will be
double contracting as they will have rented an entire network and also have contracts on their
own paper. This is illogical and will increase costs.

Response: This comment actually illustrates one of the problems the requirements of WAC 284-
43-203 are designed to avoid. There is no requirement to “double contract.”™ In fact, having
more than one active contract with a provider to provide the same services for an issuer may
violate WAC 284-43-320(3). Each issuer is required to have a single contract with each provider
in its networks.

The requirements of WAC 284-43-203 are designed to clarify which providers are contracted for
which issuer networks and how. Where a provider is directly contracted with an issuer for a
particular issuer network or networks. that direct contract i1s the only contract that will be
submitted for that provider in that issuer network or networks. Where a provider is contracted by
virtue of a subcontracted network for a particular issuer network or network. that is the only
contract through which the provider may be contracted with the issuer for that issuer network or
networks. The issuer must submit both the contract between itself and the network administrator
and the contract between the network administrator and the provider. The latter is ofien called a
“downstream contract.”

For example, an issuer contracts with a network administraior. The network administrator has
contracts with a complete network of all categories of providers. who provide all sorts of covered
services. The issuer contracts with the network administrator to include in the issuer’s network
~all providers contracted with the network administrator.” The issuer would submit that
contract, as well as the downstream contracts with each provider. All providers contracted with
that network administrator would be in-network for that issuer. '
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Suppose the issuer subcontracts with the network administrator, but only to include three of the
network administrator’'s contracted hospitals in the issuer’s network. Under the rule, the issuer
may do so. However, this group of three hospitals would have to be identified by a unique
network name, which distinguishes the group of three hospitals from the total group of providers
contracted with that network administrator, and from some other subset of the network
administrator’s contracted providers. By identifying the group of three hospitals using a unique
network name, the issuer clearly identifies exactly which providers (the three hospitals) are in the
issuer’s network by virtue of its contract with the network administrator. The issuer would be
required to submit the contract with the network administrator to “rent” this unique network that
includes only these three hospitals. The issuer would also be required to submit the
“downstream’ contracts between the network administrator and the three hospitals. Oaly the
three hospitals would be in-network for that issuer.

When an issuer submits a generic contract between itself and a network administrator, in the
which contract says that the issuer is contracting to include “all providers contracted with the
network administrator” in the issuer’s network, the Commissioner takes at face value that it
includes “all providers.” However, when an issuer subsequently begins direct-contracting with
some of the providers who have contracts with the network administrator, and perhaps even also
reports that it is only contracted with that network administrator for some subset of its contracted
providers, neither the Commissioner, nor the network administrator. nor the providers
themselves know their network status. There is also no way for an enrollee to know the
provider’s network status in this situation.

Comment: Requiring the issuer to not use less than one hundred percent of a subcontracted
network does not allow issuers to exclude providers consistent with RCW 48.43.045 and WAC
284-43-203(2) which permits issuers to require providers to abide by certain standards.

Response: The Commissioner disagrees with this interpretation. An issuer may contract with a
network administrator 1o include precisely those providers the issuer chooses for inclusion in its
network. There is no requirement 1o contract with any provider, whether directly or as part of a
pre-existing network “rented” from a network administrator. The requirement in this rule is
simply to identify exactly which providers an issuer has in its network. If the issuer has
subcontracted only for certain providers in a network, and has excluded certain providers
consistent with RCW 48.43.045 or other applicable statute or regulations. the issuer must merely
identify those providers for whom it has subcontracted by using a unique network name that
includes only those providers. For example, if an issuer wants to rent only Providers A, B. and C
from a leasing organization, but not Provider D, it may do so. In order to provide transparency
and avoid market confusion. the leasing organization must identify this set of providers as a
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network, and must have contracts with providers A. B, and C that support the creation of that
specific network.

WAC 284-43-204: Provider directories

Comment: Standardize provider directory updates so that updates are done in a timelv manner
and include how often the direciories must be updated. Concerns raised that the rule requires
paper copies.

Response: The Commissioner took this comment into consideration when drafting the rule. The
provider directory must be updated at least on a monthly basis and available online. Printed
copies must be made available upon request. Up-to-date and accurate provider directories are
important so that consumers will know which providers are included in the plans so they can
make more informed decisions about which plan to select. The Commissioner believes this will
help consumers who are concerned about having access to specific providers/facilities as they
will have the information they need to choose a plan that best meets their health care and
financial needs. However, this requirement does not require paper copies to be printed unless and
until requested. It is up to the issuer to determine how best 1o structure its business processes 10
provide up-to-date paper copies on request.

Comment: Require issuers to demonsirate capacitv to accept new patients. Address capacity in
the rule by including patient/provider ratios.

Response: The Commissioner is mindful of the interplay and tension of capacity of providers
and facilities with an adequate and accessible network. However, the Commissioner cannot
assess capacity because providers are outside of the Commissioner’s regulatory authority. The
rule aitempts to balance this issue within the regulatory authority of the Commissioner.

Comment: Conduct an assessment of the information in the provider directorv and if a certain
percentage of the information reviewed is not accurate. assess penalties.

Response: The Commissioner agrees that it is imperative that the information in the provider
directory be accurate and that there be penalties for violation of these rules. The Commissioner
has general enforcement authority and a broad range of enforcement tools that may be used for
this purpose. It is important that appropriate penalties be determined on a case-by-case basis
when evaluating all the facts and circumstances. Therefore, the rule does not define enforcement
specifically for this violation for two reasons. First, the Commissioner does not believe this is
necessary since his regulatory authority already exisis. Second, the Commissioner does not want
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to create any misunderstanding or to inadvertently limit the range of potential enforcement
actions that may be taken for violation of the network access rule.

Comment: Many comments were received requesting certain information be required in the
provider directory. The informarion requested included: accessible equipment for individuals
with disabilities, location of providers, how to obtain services from out-of-nenwork providers.
language/cultural information, interpreter services, list of outpatient services affiliated with a
Sacilitv or institution, relevant experience treating specific populations, health education
services, transportation services, financial and eligibilitv services, among other items. The
provider directory should also address the needs of those with limited English proficiency and
literacy and with diverse cultural and ethnic backgrounds and physical and mental disabilities.

Response: The Commissioner considered these comments when drafiing the section on provider
direciories. Where appropriate, the requests were included as required information in the
provider directories. The Commissioner recognizes that provider directories provide much
needed information for consumers so that they can make more informed decisions about which
plan to select and how to access services. It is important 10 balance the important need for
information with the administrative burden on issuers to collect and maintain this information.
Particularly when the issuers are dependent upon providers and facilities with whom they
contract to provide accurate and up-to-date information.

When determining which information to require in the provider directories. the Commissioner
considered federal standards. The siandards adopted by the Commissioner are comparable to the
federal standards encouraged in the final 2015 Leter to Issuers in the Federally-facilitated
Marketplace (FFM) issued on March 14, 2014 which expects the directory 1o include location.
contact information. specialty. and medical group, any institutional affiliations for each provider,
and whether the provider is accepting new patients. CMS’ guidance also encourages issuers to
include languages spoken and provider credentials, and whether the provider is an Indian health
provider.

Comment: Requiring the provider directory 10 include information on whether a provider may
be accessed without a referral is onerous and confuses nerwork requirements with benefit and/or
product design.

Response: The Commissioner recognizes that provider directorieés provide much needed
information for consumers so that they can make more informed decisions about which plan to
select and how to access services. However, since this information is already required by statute.
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as there are certain types of providers that must be accessed without a referral, it is imponant for
enrollees 10 be able to easily access this information. RCW 48.43.515.

Comment: Do not require a notwation of any closed practices for primary care providers.
chiropraciors, women's health care providers, or pediatrician as this is reported by the provider
and is subject to provider submitting that information 1o the issuer. Also received comments
urging the list be expanded to include other provider tvpes.

Response: The provider directory is intended io give enrollees readily available information on
providers. The providers listed are considered direct access providers and/or providers of
Essential Health Benefits. Enrollees need 1o be able to easily find such a provider who 1s
accepting patients and issuers are required to report this information. RCW 48.43.515.
48.42.100, WAC 284-43-865.

Comment: Require mechanisms for providers to correct or update provider information, require
issuers to include input from providers when describing services. include a requirement that the
issuers make the directories available 1o providers as means of confirming information is
accuirate.

Response: This is a contract provision to be negotiated between the provider and the issuer. The
Commissioner has no authority 1o require specific provider contract terms. It would be
administratively burdensome 1o require the issuers to provide a monthly updated directory to
every provider and facility in the issuers’ networks and solicit provider input. However, the rule
requires that provider directories are updated at least monthly and available online. Providers can
access the provider directory online, similar to consumers, to verify accuracy, and there is
nothing to prevent them from seeking corrections or changes 10 improve accuracy.

Comment: Enrollees should not be required to request printed directories: issuers should send
the directories unless enrollees opt-out.

Response: The Commissioner recognizes that provider directories provide much needed
information for consumers so that they can make more informed decisions about which plan to
select and how 1o access services. However. it is important to balance the access to information
with the costs and administrative burden. especially a coniemplated monthly mailing of the
provider directory for each plan. Accordingly, the rule requires the provider directory to be
updated at least monthly online and be available in printed form upon request.
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Comment: Do not include telemedicine information in the provider directory because the issuers
do not have this information and it is a new area of medical delivery.

Response: The Commissioner took this comment into consideration when drafting the rule. The
Affordable Care Act promotes the use of telemedicine in both Medicare and Medicaid.
Telemedicine ts considered a cost-effective alternative to the more traditional face-to-face
delivery system of providing care. It can also be utilized to provide care to rural areas or areas
with provider shortages. However, information on telemedicine services is required only if
available.

Comment: Informaition on prior authorization and referral should be in plain 1alk and iranslated
into primary languages spoken by members. Comments also received that information on prior
authorization and referral should be included in provider directory and summary of benefits and
available prior to purchase.

Response: The Commissioner agrees that this information is important for enrollees to access
and understand. However. it also needs to be placed in the appropriate form. Information on
prior authorization and referrals is a contractual obligation between the parties and is required to
be in the plan documents: policy. centificate of coverage, and summary of benefits. However,
the rule does require that the referral and authorization practices, including how to access those
services. be included as an introduction or preamble to the provider directory or may be
described in the summary of benefits. WAC 284-43-200(8). This .information is also required
under RCW 48.43.510(2) 10 prospective enrollees. Additionally, currently issuers provide plan
documents in multiple languages.

Comment: Delete reference to “provider groups with which a provider is a member™ as
provider directories do not need to include whether providers are members of their local, state
or national organizations. Comment also received that listing all hospital affiliations will cause
confusion if a provider is affiliated with in-nenvork and out-of-nenwork hospitals.

Response: The Commissioner agrees with this comment. but declines to delete the referenced
phrase. The Commissioner took this comment into consideration and clanfied the language to
require only information on in-network affiliations or provider groups. The intent of this section
is for the issuers to include information about provider groups the provider is a member of, not
organizations. The section where this language is included pertains to only in-network
institutional affiliations and provider groups in order to give the consumer important information
on how and where to access covered services with a particular provider or group.
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Comment: Allow issuers to include a link in the provider directories 1o providers’ websites
where information can be found.

Response: The Commissioner took this comment into consideration and has no objection to
issuers providing a link to the providers” websites for information.

Comment: Include requirement for tag lines in English or other languages spoken by the
issuer’s population which describe how the enrollee can access interpreter services and other
enabling services as well as requirement that directories include information for TTY services
and other means of communication for hearing impaired enrollees.

Response: The Commissioner took this comment into consideration when drafiing this section.
The section specifically requires that the directories be offered to accommodate individuals with
limited-English proficiency or disabilities. Additionally. the provider directory must include
information about any available interpreter services, communication, and language assistance
services and the mechanism by which the enrollee can access the services.

Comment: Requirememts are not required by statute and online directories are only required for
qualified health plans.

Response: The Commissioner disagrees with this interpretation. RCW 48.43.510(1)(g)
specifically requires issuers to provide “a convenient means of obtaining lists of participating
primary care and specialty care providers. including disclosure of network arrangements that
restrict access to providers within any plan network.” This requirement is not limited to
qualified health plans. Additionally, subsection (8) of the statute encourages issuers to
communicate this information by implementing alternative, efficient methods of communication.
including electronic communication. Subsection (9) grants the Commuissioner specific
rulemaking authority to implement this section and requires him to consider opportunities to
reduce administrative costs to health plans.

The Commissioner received comments expressing concerns about the cost and administrative
burden of requiring printed provider directories. The Commissioner shares these concerns and
believes that an online directory is much more efficient. both in resources used and in ease of
editing to keep the directory current. While a printed directory must still be available for those
who request i, the Commissioner believes that an online directory is the best method of
providing enrollees and consumers current. detailed network information.
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Comment: Allow HMOs to make a notation in the provider directory next to providers that
" “limited services apply” for providers that are used for a limited range of services through
referral.

Response: The Commissioner would have no objection to including such a notation and nothing
in the rule restricts the issuer from doing so. The intent of this section of the rule is to provide
information to the consumer that is useful in accessing services. Such a notation would aid in
this goal.

WAC 284-43-205: Every category of health care providers

Comment: Define “unreasonable limits " and recommend limits be based upon enrollees’ needs
and medical conditions and provide more clarity in terms.

Response: The Commissioner took this comment inio consideration when drafting the rule.
Language was included to clarify that this section is reliant upon the benchmark plan for large
groups and the Essential Health Benefits for small group and individual plans. This section is
intended to ensure that every category of provider is in the network and accessible to enrollees.

Comment: Expand scope 1o include a list of specific categories of facilities that must not be
excluded, such as an NCl-designated comprehensive cancer care center and transplant Centers
of Excellence.

Response: The Commissioner declines to extend the scope of this section as requested. This
section of the rule is intended to be generally applicable. It is not intended to require specific
categories of providers or facilities to be in a network.

Comment: Clarify the definition of “medical home.”

Response: The Commissioner took this comment into consideration and refined the definition of
*medical home™ using guidance from the Agency for Healthcare Research and Quality as well as
the U.S. Department of Health and Human Services.

Comment: Underlving statutes refer to Basic Health Plan and it is premature 1o write rules for

the large group market that require compliance with the Essential Health Benefit requirements
which do not apply. Make this section consistent with current law.
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Response: The Commissioner took this comment into consideration and changed language
where appropriate and necessary.

Comment: Should not prevent plans from innovating by forbidding issuers to offer riders, as
specified in WAC 284-43-205(5). This limiis product design.

Response: The Commissioner disagrees that this section inhibits innovation or prohibits riders.
Rather, this section prohibits a plan design that would require the purchase of a rider in order to
obtain services from a particular category of provider. If allowed, such a practice could result in
a design that may be illusory or disciminatory and may violate the intent of the Every Category
of Provider statute. Additionally, this language is from the NAIC model rule and has not been
modified. Finally. it should be noted that HIOS definition of product/plan and the requirement to
provide data in the SERFF Plan Management binder restricts the ability to file riders.

WAC 284-43-220: Network Reports

Comment: Concerns were raised about the administrative burden the new reporting
requirements will create. Also, commenis thar the Commissioner already requires some of these
reporis, such as access plans, so why put them in the rule.

Response: To the extent that there are new reporting requirements, the Commissioner built
certain exemptions and extensions into the rule 1o recognize the need for issuers to modify their
business practices. However, the Commissioner notes that the rule is intended to codify what was
already submitted for review and part of the existing process, in order to make the process more
transparent. For example. issuers have been required to submit the Provider Network Form A
and Network Enrollment Form B regularly and submit the geographic network maps and access
plans upon request.

Comment: Concerns about how 10 file certain items, that filing instructions are not updated or
online that give sufficient instructions 1o issuers on how to report certain items (i.e. Essential
Community Providers).

Response: Filing instructions and necessary forms and templates will be updated for the issuers’
use when submitting the required forms and documents.

Comment: Do not require certain brand of software for the geographic nerwork maps. such as
GeoAccess.
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Response: This comment was taken into consideration and the reference 1o GeoAccess was
changed to a generic term to allow flexibility for the issuers to choose the software program that
works best within their business practices.

Comment: Submitted reports should be posted on the Office of the Insurance Commissioner's
website.

Response: The Commissioner took this comment into consideration when drafiing the rule.
Once reports are submitted by issuers the reports can be accessed on the Office of the Insurance
Commissioner’s website. One must search by company at
hup://www.insurance.wa.gov/consumenoolkit/search.aspx and then click on "View Access

Reports™ under the Network Access Reports heading.

Comment: The rule requires annual filing when filing the rates, but not all rate filings happen
together once a vear.

Response: The comments were taken into consideration in drafting the rule and the rule was
changed to make the regulation consistent with how and when filings are received.

Comment: Uncouple product review and approval from nenwork review and approval. Suggest
requiring submissions of network materials by a minimum time period, such as 30 days, from the
date the new product will be offered 1o the public.

Response: The Commissioner declines 10 make the suggested change. The Affordable Care Act
has changed how the Commissioner must review networks. To be a qualified health plan. the
plan must meet the criteria for centification described in the Affordable Care Act. One of the
criteria that such a plan must meet is network adequacy. This criterion includes, but is not
limited to, the requirements in 45 CFR § 156.23, 2702(c) of the PHSA Act (45 CFR §
156.230(a)) and the Washington State Insurance Code. The Commissioner must be able to
review the networks with the form. rate, and binder submissions so that he can approve the
products for the Exchange to certify. This is a time consuming and ongoing process that should
not be on such an accelerated timeline or outside the product submission review process. Also.
submitting matenals so close to the date the plan will be offered to consumers does not give the
Commissioner enough time to adequately review the network or address any issues with the
network.
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Comment: Concern that the rule references nerworks being defined and reported at the plan
level instead of the unique provider nenwork level.

Response: The landscape of the marketplace is changing as a result of the ACA. Accordingly,
the analysis needs to be done at the plan level as well as the network level.

Comment: Provider Network Form A should not be filed monthly.

Response: Pursuant to RCW 48.44.080 and 48.46.030 this provision was retained and this repon
must be submitted monthly.

Comment: Panel status should be added to the required data fields on the Provider Nenwork
Form A.

Response: This is a content issue with the Provider Network Form A which is outside of the
scope of the rulemaking and is more appropriately dealt with in filing instructions.

Comment: Issuers should be required to file notices of reimbursement to providers and include
Justification for changes in reimbursement.

Response: The Commissioner has no authonity to require any party to contract with another
party, or to set provider contract terms (such as reimbursememt rates). Pursuant 1o RCW
48.43.730, while the Commissioner may review compensation agreemenis, the ability to regulate
reimbursement amounts 1s prohibited.

Comment: Commenis were received urging time/distance requirements for access to providers
and converselv, urging the Office of the Insurance Commissioner to not use any time/distance
standards for access to providers. Also commenis were received with suggested time/distance
standards for access to providers. In related commenis, a different standard for urban and rural
areas was requested as well as making the standards its own separate section.

Response: The geographic network map evaluation tool allows the Commissioner to have a
visual representation of the network. In order to evaluate networks, it is essential for the
Commissioner and the issuers to have evaluation parameters for the location of providers in
relation to the enrollees. However, distance criteria were not included for all providers because
some of the providers are either unique in the services provided. are geographically spread out,
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or are sparse in certain areas of the state. As it is vital that the map provide a meaningful
representation of the network, if distance cniteria were included for these providers, the map
would not be a valuable evaluation tool.

In determining which time/disiance criteria to use, the Commissioner considered what other
states were using in their network evaluation; for example, California, Texas, and Vermont. The
criteria used by other states were mixed. Sometimes the criteria were time and distance, time, or
distance when evaluating location of providers in relation to enrollees. After consulting
Washinglon Siate maps about primary care providers and hospitals in the state and identifying
where there may be provider shortages, a distance standard of 30 miles for urban and 60 miles
for rural as the base criteria was determined to be the most appropriate for Washington State for
primary care, mental health, and pediatric services. For hospitals and emergency services a time
criteria was used.

After considering the issuers comments regarding concemns int building networks in certain areas
of the state and the inability to identify providers in certain areas of the siate, the urban rural split
in criteria was included. This is important to promote innovation and flexibility in building
networks and also to provide access to services 1o consumers in rural areas.

Comment: Comments were received criticizing the different distance standard for pediatric
specialists and that it was less siringent than adult specialists.

Response: The Commissioner agrees that the distance standard is different for pediatric
specialists and general pediatric providers in WAC 284-43-220(3)(e)(1)(D). This is based upon
feedback received from issuers regarding concems in building networks in certain areas of the
state and the inability to identify providers in certain areas of the state, particularly specialists
and pediatric specialists.

However, the Commissioner disagrees that the standard for pediatric specialists is less stringent
than adult specialists. First, there is no specific evaluation of adult-only specialists. Second, the
geographic network map is for specialists generally, not solely adult specialists, and requires
issuers to map the specialists listed on the American Board of Medical Specialties to show that
80% of enrollees have access to adequate numbers of provider and facilities in each specialty.
Third, the American Board of Medical Specialties list comprises 38 specialty types, including
pediatrics. The pediatric subspecialties, which are subsumed on the map, include adolescent
medicine, child abuse pediatrics, developmental-behavioral pediawrics, hospice and palliative
medicine, medical toxicology, neonalal-perinatal medicine,. neurodevelopmental disabilities,
pediairic cardiology, pediatric critical care medicine, pediatric emergency medicine, pediatric
endocrinology, pediatric gastroenterology, pediatric hematology-oncology, pediatric infectious
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diseases, pediatric nephrology, pediatric pulmonology, pediatric rheumatology, pediatric
transplant hepatology, sleep medicine, and sports medicine.

This results in pediatric specialists, in particular, being evaluaied in at least four different ways:
under general standards that require, among other things, sufficient numbers and types of
providers to provide services in a timely manner, in the submission of the Provider Network
Form A which lists all providers in a network, in the submission of the geographic map, which
includes a specific pediatric specialty call-out, and in the submission of the geographic map for
specialists.

Comment: Definition of “urban’ is not accurate.

Response: The Commissioner wanted a definition that was clear and easy to use for evaluation
purposes, but which also took into consideration the measures being used by various state and
federal agencies. The Commissioner started from the baseline definition used by the state Office
of Financial Management, where rural is defined as a county with a population density of less
than 100 persons per square mile, and adjusted that definition to better mirror the availability of
health providers in Washington State.

The density threshold was reduced slightly for an “urban™ county to 90 persons per square mile.
In Washingion State, there are three counties with a density of 90-100 persons per square mile
and then a significant drop in county density levels down to 68 persons per square mile.
Additionally, the use of incorporated cities with populations of more than 30,000 was introduced
as another indicator of urban density. This combined approach allowed the Commissioner to
identify as “urban’ all but one of the urbanized areas in the state identified by the US Census
Bureau: the only additions in the list were Pullman and San Juan County and the only area
missed was Lewiston-Clarkston.

Finallv, the Commissioner proposed a 25 mile radius. in otherwise rural counties, around
“urban” cities (more than 30,000 population) to reflect a reasonable commuting distance of
approximately 30 minutes to those cities. This is a slightly smaller radius than the 30 miles used
by California, Minnesota and Texas for primary care accessibility. This addition to the definition
mimics the urban and suburban areas ploned on Four-Level Consolidation of RUCA (Rural
Urban Commuting Areas) Codes maps by the Census Bureau for the state without requiring
Office of the Insurance Commissioner’s staff, insurers and providers to do the highly detailed
analysis of each census tract in which the Census Bureau engages. The resulting population
considered to be urban (88%) is at the high end of most such urban/rural classification systems,
where the urban population tvpically comprises 73% to 87% of the overall state population.
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Comment: Concerns were raised about the rural hospitals and clinics in regard to the mapping
requirement that issuer nuist document that enrollees are within 30 minutes in urban areas and
60 minutes for rural areas 1o hospitals services, including emergency services. The concerns
included not onlv access to care for those in the rural areas, but also the economic effect on the
rural hospitals and clinics if the standard is 60 minutes. Urged to have a 30-mile standard for
the hospitals.

Response: The geographic network maps are just one tool in the network evaluation that the
Commissioner will be conducting. To emphasize this, language was added to the rule to clarify
that the mapping reports are a minimum requiremeni and will be evaluated in conjunction with
the general standards outlined in the rule for network access and adequacy.

In order to encourage the building of networks in rural areas, the 60-minute standard was
implemented. The intention is not for the issuers to immediately only include those hospitals on
the outer limit of 60 minutes, but instead to set a minimum and allow flexibility when building
the network. In determining the 60-minute mapping standard, the Commissioner consulted maps
on the Washington State Department of Health's {DOH) website as well as a DOH white paper
on trauma and emergency cardiac and stroke systems in Washington State which indicated that
all Washington residents live within an hour of a level 1 or Il trauma center by air or ground
ambulance. Additionally, this standard supports the Healthy People 2020 target.

The Commissioner recognizes that rapid response is a challenge in rural areas and addressed this
by using a minute standard rather than a mile standard as road conditions and weather can
complicate a strict mile standard. It is important 10 note that the definition of urban in the
network access rule covers approximately 88% of the population of Washington State;
accordingly the 30 minute standard will affect the majonity of the enroliees. There are also other
standards in the rule that effect the rural health system, particularly for qualified health plans,
including the inclusion of 50% of rural health clinics located outside an area defined as urban,
one Essential Community Provider hospital per county in the service area, 90% percent of
federally qualified health centers and look-a-likes, and 75% of school-based health centers.

Comment: Concerns were raised by numerous specific groups that the geographic network maps
would not include or should include physical therapists, podiairists, acupuncture and East Asian
medicine providers, NCl-designated comprehensive care centers, transplant Centers of
Excellence, and dialysis services. among others, and that their inclusion or exclusion in a
nenvork would not be evaluated unless theyv were specificallv included on one of the geographic
network maps.
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Response: The geographic mapping reports are just one tool in the network evaluation that
Commissioner will be conducting. To emphasize this, and based upon comments received from
provider groups, language was added to the rule to clanify that the geographic network maps are
a minimum criteria and will be evaluaied in conjunction with the general standards for network
access and adequacy.

Networks need to be evaluated using multiple reporting tools. Geographic mapping is one tool
to demonstrate a visual representation of a network. This visual representation will still need to
be evaluated in conjunction with the Form A which lists all providers as well as the general
standards of reasonable proximity and sufficient numbers and types of providers for enrollees 1o
access covered services.

Specialty services, which would include some of the provider groups that commented about this
issue, are a unique category of provider. Because of the numerous types of specialists, a map that
included every single specialty type or a map for each specialty type would be meaningless for
network evaluation purposes and would create a tremendous administrative burden for the
issuers. This would potentially slow down filings and the review process. Accordingly, the
Commissioner chose a list of specialists for the issuers to include on the geographic network map
that was generally accepted and would give the Commissioner a starting place to evaluate where
the broad types of specialisis are located in relation to enrollees. The Commissioner will be
evaluating specialties within the categories listed on the American Board of Medical Specialties
as a single population of providers and subcategories will be subsumed on the map.

In regard 10 physical therapists, there is a geographic network map specifically for therapy
services that will show whether eighty percent of the enrollees have access to therapy services
within 30 miles in an urban area and within 60 miles in a rural area.

Comment: Concerns were raised that the categories listed on the American Board of Medical
Specialiies includes some specialists of which there are none in the state and may also leave out
common specialists such as cardiologists. Related comment that some specialisis are so limited
in number the time/distance standards are unrealistic and maps will not capture location in
relation to enrollees.

Response: The geographic mapping reports are just one tool in the network evaluation that the
Commissioner will be conducting. To emphasize this, and based upon comments received from
provider groups, language was added to the rule to clanfy that the geographic network maps are
a minimum criteria and will be evaluated in conjunction with the general standards for network
access and adequacy.
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That being said, if the specialist is so rare that there are none in the service area, the issuer may
submit a written narrative explaining the absence of the specialist as part of the Access Plan, the
Geographic Network Report, or as part of the Altenate Access Delivery Request. Instructions on
how to include this information will be on the Rates and Forms Network Access webpage.
Subspecialties, such as cardiologists which are listed as a subspecialty of internal medicine, are
subsumed on the map.

Comment: Comments that the geographic nenwvork report requirement will result in
administratively burdensome numbers of maps to be submitted.

Response: The Commissioner disagrees that this reporting requirement will result in an
administratively burdensome number of maps. The rule requires 11 maps for each network:
hospital and emergency services; primary care providers; mental health providers (two maps
required. one for general mental health providers and one for specialty mental health providers):
pediatric services (two maps required, one for general mental pediatric services and one for
specialty pediatric services); specialists; therapy services; home health, hospice, vision, and
dental providers; pharmacy dispensing services; and Essential Community Providers.

Each map must include the network identification on it. If the map applies to more than one
network, issuers may list all the applicable network identifiers on the map and submit it once.
For example, Acme Insurance Company has one network named "Acme Health.” Acme will file
11 maps for plan year 2015 for the Acme Health network.

Comment: WAC 284-43-220(3)(e)(i}(C) lists npes of service providers that may not be accurate.

Response: The Commissioner took this comment into consideration and based upon feedback
from consumer groups and issuers, changed the list of types of services to more accurately reflect
the types of services and facilities in Washington State. This list includes, evaluation and
treatment. voluniary and involuntary inpatient mental health and substance use disorder
treatment, outpatient mental health and substance use disorder treatment, and behavioral therapy.

Comment: Delete references 1o corrective action plan because it is a specific Washington State
Depariment of Health enforcement tool. .

Response: The Commissioner took this comment into consideration and. where appropnate,
deleted the reference or changed the language to more accurately reflect the Commissioner’s
intent.
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Comment: Delete references to workplace and just use the distance from enrollee’s residence.
Issuers do not capture this information.

Response: The Commussioner maintained the reference to workplace for two reasons; first, it
gives the issuers the option to either use residence or workplace of enrollees when determining
the location of enrollees in relation to providers, and second, it allows for innovation as more
enrollees become interested in finding providers that are close to their workplaces.

Comment: Section on geographic nenvork mapping appears to require that 100% of enrollees
must have access 1o providers within 30 miles or 60 miles in order for nenvork to be adequate.

Response: The Commissioner took this comment into consideration and, where appropriate,
changed the percentage of enrollees in the service which must be within the specific mile
minimum requirement to eighty percent.

Comment: Filing a separate access plan for each health plan will result in duplicative filings.
Should require issuers to file an access plan for each nenvork instead of plan and note on the
access plan to which plan is applies.

Response: The Commissioner took this comment into consideration and, where appropnate,
changed language.

Comment: Requirement to submit a iimeline to bring the network into compliance when there is
an issue should not be exclusively for new entrants into the markeir. This should be general
requirement of an alternate access delivery request.

Response: The Commissioner took this comment into consideration and changed the language in

WAC 284-43-220(2)(d)(iii} to clarify when a timeline would be required.

Comment: Assessment of health status should not be included as part of the access plan. This is
an onerous requirement that is specific to issuers filing an alternate access delivery request.
Suggestion that this requirement be clarified so thar the issuer outlines how the provider network
is assessed as part of the issuer’s overall quality assurance and quality improvement plan.

Response: Networks must be sufficient in numbers and types of providers and facilities to assure
that all health plan services provided to enrollees will be accessible in a timely manner
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appropriate for the enrollee’s condition. In order to determine whether their networks include
sufficient providers and facilities to cover their enrollees or expected enrollees, issuers must
know who those enrollees are, and what their health care needs are expecied to be. WAC 284-
43-22002XOHGXI) is a requirement that issuers demonstrate to the Commissioner that issuers
have considered this in forming their networks and have reason to believe that the networks meet
the general standard for enrollees.

Comment: Issuers do not have the financial status of the enrollees or the financial stats of
people in a given community, so cannot map the Essential Community Providers in relation to
the number of predominantly low income and medically underserved individuals in the service
area as required in WAC 284-43-220(3)(e)(1)(H).

Response: The Commissioner took this comment into consideration and changed the language to
require one map that demonstrates the geographic distribution of Essential Community Providers
within the service area.

Comment: The provider directory certification requires a notation in the provider directory for
Essential Community Providers. The section on provider directories does not require
identification of Essential Community Providers. Clarify or change the language 1o be
consistent.

Response: The Commissioner took this comment into consideration and deleted the reference to
Essential Community Providers in the provider directory certification subsection, WAC 284-43-

220(3)(d).
Comment: What makes a plan newly offered?
Response: Any changes to the rates, forms, binder, benefit additions, benefit exclusions, and

submission for certification or recerification could lead to a plan triggering a reporting
requirement as the plan would then be considered newly offered.

Comment: A nerwork mav be used by more than one plan, so to file the Form A for each plan by
nerwork and indicating which nenvork applies to each plan needs to be modified.

Response: The Commissioner ook this comment into consideration and changed the language to
indicate that, when submitting a Forin A, an issuer must submit the report by network.
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Comment: Allow the Alternate Access Delivery Request Form C 1o include a range of cosi-
sharing requirements as opposed to a schedule of cost-sharing requirements.

Response: The Commissioner took this comment into consideration and declines to change the
requested information on cost-sharing 10 a range as it would not provide the Commissioner with
the data needed to be able 10 adequately evaluate the cost-sharing element of the Aliemate
Access Delivery Request.

Comment: Do not require information in the Access Plan as to the methods and processes for
documentartion confirming that access did not result in delay detrimental 10 health of enrolliees.

Response: The intent of the rule is to ensure access to covered services. It is the role of the issuer
to build networks with sufficient numbers and types of providers to provide enrollees this
access. In order for an issuer to determine, and the Commissioner to evaluate, that its networks
meet the standards, the issuer must necessarily have a basis for making that determination. It is
that basis that is required 10 be disclosed under WAC 284-43-220(4)(f)(i)(c). This is the crux of
network evaluation and cannot be eliminated. It is asking i1ssuers 10 demonstrate how issuers
fnow that the network(s) are adequate and provide sufficient access to enrollees.

Comment: Information requested in Access Plan regarding prior authorization and utilization
are repetitive and may be in conflict with WAC 284-43-410 and 284-43-860. Replace with
“Monitoring policies and procedures regarding the availabiliny and timeliness of the prior
authorization process in relation ro the availabilitcv and accessibilitv of providers in the
network.”

Response: The Commissioner took this comment into consideration and declines to change the
requested information to general information as it is important more specific information is
provided and reviewed to ensure that bammers to access are not crealed by processes and
procedures, inability of the enrollee 10 access siaff, and the like.

Comment: Change the monthlv submission date for the Form A from the 5" back to the 10" of
each month.

Response: The Commissioner changed the monthly submission date from the 10™ of each
month to the 5® of each month in 2005 to streamline filing requirements with the Health Care

Authority and Department of Social and Health Services as part of administrative simplification
at the issuers’ request. The change in the rule text is consistemt with that change.
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Commenz: Include facilities providing renal dialvsis services in WAC 284-43-220(3)(D()(C). in
regard to information included in the Access Plan.

Response: The Commissioner declines to extend the scope of this section as requested. This
section of the rule is intended to be generally applicable to the issuer’s strategy, policies, and
procedures necessary to maintaining a network.

Comment: WAC 284-43-220 does not clearly state when access plans musi be filed and
subsection (3)()(i) conflicts with (3)(f)(ii) because one refers 1o access plans filed in connection
with a “plan” and one refers to access plans filed in connection with a “product.” Access plans
should be filed for nerworks, not plans or producis.

Response: The Commissioner took this comment into consideration and changed the language
in WAC 284-43-220(3)()(2) and (it) to product for consistency and clarity. An access plan must
be filed when a newly offered health plan is submitted, WAC 284-43-220(1) and when one of
the situations set forth in WAC 284-43-2203)f)(i) and (i) occurs. Additonally, the
Commissioner declines to adopt the recommendation that access plans be filed only for
networks. The Commussioner’s job is to evaluate whether networks provide appropriate access
to all enrollees in a plan for all covered services. The connection between the plan and the
network is the crux of this evaluation. An access plan filed only for a network would be missing
half of the equation: the covered senvices.

Comment: Delete “method and process for documentation confirming that access did not result
in delay detrimental to the heaith of enrollees™ and add “and a process for monitoring that
access is maintained " 10 WAC 284-43-22003)(P(1)(C).

Response: The Commissioner declines to make the suggested changes as it would change the
intent and purpose of the section. Transparency as to how the issuer is able to evaluate whether
enrollees have sufficient access is reported in the Access Plan. The issuer is expected to develop
networks and monitor access.

Comment: When submitting an Alternate Access Delivery Request Form C the issuers should
identifv a time period in which it will be in effect, bur also allow for it to be in place indefinitely
or until notification that it is no longer valid. Discourage any annual reporting requirements if
the system is working and no changes have been made.
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Response: The Commissioner declines to incorporate the suggested changes. An Alternate
Access Delivery Request Form C should only be submitted in limited circumstances and is not
meant to be a permanent network arrangement. It is imperative in these situations that reporting
requirements are adhered to so the Commissioner can monitor the status and effect of the
alternate access delivery system on enrollees.

Comment: Issuers should notifv enrollees under WAC 284-43-22003)()(i)(J) of iransfer of
ownership or control of providers and facilities. and discontinuation of covered services.

Response: The Commissioner declines to include this requirement. This requirement would be
administratively burdensome and is not the responsibility of the issuer.

WAC-284-43-221 & WAC 284-43-222: Essential Community Providers

Comment: Comments requested that certain provider types should be included as Essential
Community Providers, including: Indian health care providers, emergency room departments,
pediatric subspecialiies, public health departments. children’s specialty hospitals,

Response: The concept and definition of Essentuial Community Providers were formulated by
CMS. CMS has in place a working process 1o determine which facilities meet that definition:
application for inclusion on CMS's Non-Exhaustive List of Essential Community Providers. Use
of this process will have two beneficial effects for Washington State. First, it will ensure that the
CMS standard is used to identify ECPs in Washington, thus guaranteeing a level playing field for
all issuers and providers, especially those participating in multi-state plans. Second. it avoids
duplication of efforts between the Siate and Federal governments. The non-exhaustive list is an
important starting point to identify ECPs that is changing and growing as more providers and
facilities are added. Any facility that believes it is an ECP may request to be on the non-
exhaustive list. It would simply need to satisfy CMS that it meets the ECP requirements.
Qualified health plans must include sufficient number and types of Essential Community
Providers to provide reasonable access to the medically underserved or low-income in the
service area. In fact, CMS’s Non-Exhaustive List of Essential Community Providers currently
includes 37 of the 39 designaled cntical access hospitals in Washington.

The list can be found at htips://daia.cms.gov/dataset/Non-Exhaustive-Lisi-of-Essential-

Communitv-Provide/ibgv-mswq.

However, it should be noted that according to the federal guidance, an issuer may identify and
include providers that meet the federal regulatory criteria. For more information consult the final
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2015 Lener to Issuers in the Federally-facilitated Marketplace (FFM) issued on March 14, 2014,
which can be accessed at:
hup://www.cms.eov/CCIHO/Resources/Regulations-and-Guidance/Downloads/201 5-final-issuer-
letter-3-14-2014.pdf

Comment: The percentage of ECPs required in WAC 284-43-222 is above the 30% threshold
required by federal guidance for 2015.

Response: The 2015 Letter to Issuers in the Federally-facilitated Marketplace (FFM) issued on
February 14, 2014 and the final 2015 Letter to Issuers in the Federally-facilitated Marketplace
(FFM) issued on March 14. 2014 indicate an intention to have a general Essential Community
Provider inclusion standard. The standard would be at least 30% of available Essential
Community Providers in each plan’s service area. In addition to the 30% threshold, the issuer
must offer contracts in good faith to all Indian health care providers that request a contract and at
least one Essential Community Provider in each Essential Community Provider category in each
county in the service area where an Essential Community Provider category is available. The
ACA allows the states to develop standards that meet the state’s unique healthcare market.
Accordingly, while the Commissioner is not required to adopt the federal threshold. the federal
guidance is a floor that the Commissioner’s rules cannot go below. The Commissioner adopted a
30% threshold for primary care providers, pediatric oral services. pediatricians, and hospitals that
meet the definition of an Essential Community Provider. When considering the threshold at
which to set Essential Community Provider slandards of inclusion for the other categories, the
Commissioner reviewed standards set by other states with state based-exchanges including
Connecticut, California, and Colorado.

Comment: There is no exceprion for not being able to meet the Essential Community Provider
standards.

Response: The Commissioner took this comment into consideration and included language in
WAC 284-43-200(15)(d) regarding submitting an alternate access delivery request when a
qualified health plan is unable to meet the standards regarding inclusion of Essential Community
Providers in WAC 284-43-222. An issuer will need to provide substantial evidence of good faith
efforts to contract with provider or facilities in the service area.

Comment: Definition of service area will not allow service areas to vary by issuer and needs to
be read in conjunction with the standards for Essential Community Providers as one Essential
Community Provider for a large provider with a statewide service area will not allow for level or
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access to care that patients expect, The definition should be defined by urban, rural, suburban
and broken down by the needs of a pariicular population.

Response: Issuers have the lattude 10 define a service area either by a county, multiple counties,
or statewide. After the service area is defined by the issuer, the issuer must then meet the
standards of inclusion for Essential Community Providers within that service area for qualified
health plans. The definition of service area does nol require issuers to all have the same service
area or be statewide. Additionally, as stated above, both the federal rules and the Washington
Siate Health Benefit Exchange define service area by county.

Comment: Include language that an issuer must have sufficient number and geographic
distribution of Essential Community Providers to ensure reasonable and timely access 1o a
broad range of providers for low-income medically underserved individuals in the service area.

Response: The Commissioner took this comment into consideration and included language in
WAC 284-43-222(2) 10 ensure that there is sufficient number and type of Essential Community
Providers to provide reasonable access to the medically underserved and low income population.
This language is also consistent with the general standard language in WAC 284-43-200.

Comment: Essential Community Providers may have to charge issuers higher rates to
compensate for the fact that so many of their parients are covered by Medicaid or uninsured.

Response: As stated above, the Commissioner has no authonty to set provider contract terms
(such as reimbursement rates).

Comment: Include QHP coniraciing requirements for Indian health care providers, including
that contracts must be offered to all tribal Indian health care providers. Include federal statutory
language from 25 USC 1621(a) Section 206(a) and (e). Require use of the Washington Siate
Indian Health Plan addendum and post the addendum on the Office of the Insurance
Commissioner’s website.

Response: The comments were taken into consideration in drafting the rule and were
incorporated in this section. The Commissioner declines to require the use of the addendum.
however. the use of the addendum is encouraged. Additionally, an issuer is required to offer a
contract if requested by an Indian health care provider. The Commissioner was urged to include
language that issuers were expected 1o use the addendum consistent with federal guidance;
however. the specific language from the March 14, 2014 2015 Letter to Issuers in the Federally-
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facilitated Marketplaces states that “To promote contracting between issuers and Indian health
care providers, CMS expects issuers to offer contracts to Indian health care providers and use the
recommended Model QHP Addendum (Addendum) as described in the 2014 Letter to Issuers.”
The expectation is for issuers to offer a contract, which is consistent with the rule language.

While the Commussioner declines 1o post the addendum on the Office of the Insurance
Commissioner’s website, the rule directs issuers to use the most current version as posted on
AlIHC’s website.

Finally, the Commissioner also declines to restate federal law as issuers are already required to
comply with applicable federal law. Also, to the extent that the federal regulation penains to
reimbursements rates and contracting terms. the Commissioner has no authority 1o require any
party to contract with another party or to set provider contract terms such as reimbursement rates.

Comment: Require all plans, health homes, coordinated care organizations, and integrated
delivery systems to contract with all reproductive health and Medicaid eligible providers thai
have been identified as Essential Community Providers.

Response: As stated above, the Commissioner has no authority to require any party to contract
with another party. These limits do not allow the Commuissioner either to require providers and
i1ssuers to contract with one another. However, the rulemaking is important to ensure that issuers
have a network sufficient in number and choice of providers and facilities to provide enrollees
access to covered services.

Comment: [Iniegrated health care delivery systems are not required to meet Essential
Community Provider standards and the rule should include this exemption.

Response: The Commissioner included an exemption for integrated delivery systems pursuant to
RCW 43.71.065(1)(c).

Comment: Concern was raised that qualified health plans are not required to meet general
access standards which would result in inadequate nenvorks if only held to the standards
specified in WAC 284-43-222,

Response: All plans must meet the general standards of the rule as set forth in WAC 284-43-
200. The first section of WAC 284-43-222 states that an issuer must include Essential

Community Providers in its network for qualified health plans and the section specifically states
that these are minimum siandards for the inclusion of Essential Community Providers. In other
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words, these standards go only to whether a network meets the ACA requirements for inclusion
of Essential Community Providers. That is only one of the standards the network must meet.

Comment. Requirement that Essential Community Providers musi comprise 30% of the provider
network will result in fewer providers being included in the nenvork. If there are onlv 3 Essential
Community Providers in the service area but 100 other providers, your total network could be
resiricted to 10 providers.

Response: The Commissioner took this comment into consideration and changed the language of
this section, WAC 284-43-222(3)(a) to more accurately reflect the intent. The section reads that
each issuer must demonstrate that at least 30% of available primary care providers. pediatncians,
and hospitals that meet the definition of Essential Community Provider in each plan’s service
area participate in the provider network.

Comment: Remove wording that requires contracting with 100% of the Indian health care
providers as that requires contracting and is based on the belief that all health centers will
contract on terms actuarially acceptable.

Response: The Commissioner took this comment into consideration and changed the language of
this section, WAC 284-43-222(3)(b} to more accurately reflect the intent.

Comment: Mandating that issuers offer to contract with school-based health cemters and Indian
Health Providers is not supported by any state or federal statutory requirement.

Response: The final 2015 Letter 1o Issuers in the Federally-facilitated Marketplace (FFM) issued
on March 14, 2014 states an expeciation that the issuers offer contracts to all available Indian
health providers in the service area. to include the Indian Health Service, Indian Tribes, Tribal
organizations, and urban Indian organizations.

The ACA made funds available to support school-based health centers. In addition, the
Commissioner reviewed the network requirements implemented by other states, such as
Connecticut, as school-based health centers are an effective way to deliver pnimary healthcare
and mental health services to children and adolescenis. According to Washington School-Based
Health Alliance, there are approximately 29 school-based health centers state-wide. However,
this is a requirement 1o offer the opportunity to contract, not a mandate that a contract must be
entered into by the parties.
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Comment: Suggestions were made to more accurately define “rural health clinics™ and
“federally qualified health centers.”

Response: The Commissioner took this comment into constderation and modified the definitions
in WAC 284-43-221(12) and (13).

Comment: WAC 284-43-222(2) includes language about when an Essential Community
Provider “refuses to contract at the same or reasonable proximate reimbursement rates to those
negotiated with other providers in the service area. " This appears to exceed the Commissioner's
authority.

Response: The Commissioner took this comment into consideration and deleted the language.

Comment: WAC 284-43-222(3)(g) requiires one Essential Community Provider hospital per
service area.” One communiry hospital may be adequate if the service area in only one or two
counties, but not if the service area is siatewide. Comment received that one Essential
Communitv Provider per county is not adequaie. This should instead be based on standards that
reflect the population and location of patients and hospitals in the county.

Response: The Commissioner took this comment into consideration and changed the language in
WAC 284-43-222(3)(g) to require one Essential Community Provider hospital per county. This
language is consistent with the federal guidelines in the final 2015 Letter to Issuers in the
Federally-facilitated Marketplace (FFM) issued on March 14, 2014, which states that issuers
must include at least one Essential Community Provider in each Essential Community Provider
category in each county.

Comment: There is no minimum standard for Title X Family Planning Clinics and Title X look
alikes, to ensure access there should be a requirement that issuers make a good faith effort to
contract with 100% of these clinics. Similar comment regarding Rvan White HIV/AIDS Program
Providers and requesting a-90% inclusion threshold.

Response: In accordance with federal guidelines as stated in the final 2015 Letter to Issuers in
the Federally-facilitated Marketplace (FFM) issued on March 14, 2014, issuers must include at
least one Essential Community Provider in each Essential Community Provider category, which
includes Title X Family Planning Clinics and Title X look alikes and Ryan White Program
Providers, in each county in the service area, where an Essential Community Provider in that
category is available. Additionally, consistent with federal guidance, an issuer must demonstrate
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that at least 30 percent of available Essential Community Providers in each plan’s service area
participate in the provider network.

WAC 284-43-229: Tiered provider networks

Comment: Concerns were raised about limited or narrow nerworks creating barriers to care
that can be catastrophic to individuals and families.

Response: The Commissioner shares the concern that poorly created narrow networks can have
devastating effects on individuals and families in regard to access 10 care. Taking inio
consideration the concemns of consumer groups and providers, the lowest cost-shaning tier in a
tiered provider network must cover all Essential Health Benefits. Additionally, the rule provides
greater transparency to both the Office of the Insurance Commissioner and providers as 10 how
tiered networks are formed. The rule also provides that the issuer must disclose to enrollees the
cost difference and the basis for placement of providers and facilities in tiers. Providers must also
be given a 60-day notice when the issuer amends, or revises its tienng program. For certain
categories of patients, including primary care, second or third trimester of pregnancy, terminally
ill, and those under active treatment for cancer or hematological disorder, 60 days notice must be
provided when their provider is reassigned to a higher cost-sharing tier.

Comment. Add language that use of tiers must not delay treatment or interfere with or
compromise a provider s medical judgment.

Response: The Commissioner took this comment into consideration when drafting the rule. To
the extent that this issue can be addressed within the Commissioner’s regulatory authority, the
rule requires the lowest cost-sharing tier to provide enrollees adequate access to all the Essential
Health Benefits. Additionally. the general standards in the rule require sufficient numbers and
types of providers to assure that covered services are accessible in a timely manner appropriate
for enrollees” conditions. WAC 284-43-200(1). This rule should eliminate a situation where an
enrollee cannot access care. The Commissioner also believes that tiered networks can be
beneficial to all involved in the health care delivery system and the marketplace as long as the
tiering process is transparent to all parties involved.

Comment: Include language requiring plans to have sufficient numbers of open practices in the
lowest tier of cost-sharing.

Response: The intent of the rule is to ensure there are sufficient numbers and types of providers
that an enrollee has access to covered services. To this end, the rule requires that the lowest cost-
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sharing tier must provide adequate access and choice among providers for Essential Health
Benefits.

Comment: Comments were received about the notice requirement to providers when the guality,
cost-efficiency. or tiering program is changed. Some comments urged a more generous notice
timeline and other comments urged a shorter timeline.

Response: The comments were taken into consideration in drafting the rule and the minimum
notice requirement is 60 days. However, this is the minimum notice requirement and the provider
contract can be negotiated to include additional notice.

Comment: Comments were received aboui the notice requirement 1o enrollees when a provider
has been reassigned 1o a higher cost tier. Additionallv, comments were received requesting the
inclusion of certain enrollees to the list that notification is required to be given.

Response: The comments were taken into consideration in drafting the rule. Accordingly, the
minimum notice requirement is sixty days. Additionally. the Commussioner included patients
undergoing active treatment for cancer or hematological disorders to the list of those patients that
must receive notice.

Commemt: Ensure that if the sole facility required to deliver a covered service is not available in
the base tier then no cost differentials will be imposed.

Response: The Commissioner took this comment into consideration when drafting the rule. The
rule requires that cost-sharing differentials between tiers must not be imposed if the sole provider
or facility required 1o deliver a covered service is not in the lowest cost-sharing tier of the
network.

Comment: Issuer must not be able to use tiered nenvorks to discriminate or limit access to
ceriain types of providers.

Response: The Commissioner took this comment into consideration when drafiing the rule. The
section on tiered networks is intended to balance the ability of issuers to innovate when building
networks and ensuring that enrollees have access to covered services.
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Comment: Tiering is outside the scope of the rulemaking and is a benefit determination and not
always included in provider contracis. Additional comment received thai the Commissioner
should not interfere with contract and pavment arrangements when an issuer renis a nenvork.

Response: The Commissioner respectfully disagrees that tiering is outside of the scope of
rulemaking. How networks are designed, including tiering, can affect access to covered services.
Additionally, it 1s important for all parties involved and affected by a tiered network to
understand how the network has been tiered and how, within a tiered network. they can access
providers and services. This section of the rule provides necessary transparency to the process.

Comment: Meirics and methodologv used to assign providers and facilities to a tier is
proprietary and a irade secret. Additional comment received that the last sentence in this section
in the first exposure draft be deleted as the required explanaiions interfere with issuer’s business
decisions to manage its networks and assumes data and methodologies where there may be none.

Response: The Commissioner took these comments into consideration. The last sentence in the
section was deleted. The language was also changed to anticipate that there may be situations
were there are no metrics or methodology to report. The rule now requires that this information
be submiited with Provider Compensation Agreements which are afforded certain protections
against disclosure under RCW 48.43.730(5).

Comment: Selection criteria are proprietary and are a trade secret.

Response: The Commissioner took this comment into consideration; accordingly, the language
was clanfied 1o avoid disclosure of information that may be proprietary or trade secret.
Comment: Economic profile is unclear and undefined and suggests proprietary information will
be disclosed.

Response: The Commissioner took this comment into consideration; accordingly. the term was

changed to “physician cost profile” 10 more accurately convey the intent of the submission for
review,

Comment: Section seems to allow tiering as a utilization management tool, quality or outcome
incentive, or a combination of the nwo. Suggests that networks could be constrained only io those
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providers who accept reduced reimbursement, financial risk incentives, and certain undefined
outcome measurements.

Response: Issuers can tier based on utilization as well as quality, outcome, or incentives for
quality care at a lower cost. This rule will provide the Commissioner with a mechanism to
examine the cnteria used by issuers in assignment of a provider to a partcular tier, especially to
ensure whether access is restricted. To the extent that this issue also pertains 1o contracting issues
between an issuer and providers. the Commissioner has no authority to require any party 1o
contract with another party, or to set provider contract terms.

Comment: Important to be clear about the distinctions between in-nerwork and out-of-network
as well as contracted versus non-contracted providers. An issuer using a tiered nerwork may
have a contractual agreement with a provider to the effect that they are contracted with the
issuer on behalf of enrollees. However, when the issuer applies tiering standards to manage
nerworks of differeni sizes and composition, some of the contracted providers can be in-network
for some plans and out-of-nerwork for others.

Response: The Commissioner took this comment.into consideration and recognizes that
“contracted provider” can mean many things when creating networks and tiering networks.
Accordingly, the language of this section was changed to more accurately reflect this reality.

Comment: Clarifv that this section only applies to those nerworks where there is a different
treatment of coverage for different providers within the network and does not apply to networks
where tiering is used 1o determine which providers are in-network.

Response: The intent of this section is 10 encompass all types of tiered networks and to give
paramelers for innovation in this area of network creation considering current and future
markels.

Comment: Appears to limit issuers’ decisions about tiered networks to a resirictive, scientific
methodology based on objective criteria and metrics. Tiering of nenvorks may include more
subjective and nuanced criteria. Change language 1o account for if there are any applicable

criteria, rating, or data used to iier providers.

Response: The Commissioner took this comment into consideration and changed the language as
requested. The rule is intended to ensure flexibility while maintaining the integnty of the
marketplace. It is important for transparency in the process and to the extent that issuers are
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using cniteria or metrics in tiering, the Commissioner needs to be able to evaluate this
information to determine if there are barriers to access.

Comment: Add language that tiered provider nenworks in this section do not include ceniers for
excellence, and imegrated delivery systems that do not include provider rvpes for all services
covered under the health plan, or health plans, that are developed as narrow nenvorks.

Response: The Commissioner took this comment into consideration and declines to add the
suggested language. To include this language would be contrary to the purpose and intent of the
rule as it would unreasonably restrict access and limit transparency where both are sorely
needed.

Comment: Concerns were raised that the lowest cost-sharing tier would not contain a full range
of providers or allow adequate access to care. Urged the Commissioner 1o require that all tiers
of providers include a full range of providers including Essential Community Providers and that
all tiers include coverage of EHBs. Urged to also include specific facilities in the lowest cost-
sharing tier.

Response: The Commissioner took this comment into consideration: however., making this
suggested requirement would stifle innovation and could potentially increase costs to consumers.
Tiered networks can be an effective cost management tool and should not restrict access if the
networks are built appropriately. This section of the rule is essential for transparency in the
tiering process so the Commissioner can ensure that tiering of networks does not result in limited
access or barriers to access to covered services for enrollees. The rule requires that the lowest
cost-sharing tier of a tiered network must provide enrollees with adequate access and choice
among providers and facilities for Essential Health Benefits. If the Commissioner allowed one
specific facility or provider group to be required in the lowest cost-sharing tier, then all facilities
or provider groups that wanted to be listed would need 10 be lisied. This would run contrary to
the purpose of tiered networks and the rule itself.

Comment: Any changes 1o tiered network should onlv be allowed at the beginning of the plan
year.

Response: The Commissioner declines to adopt the suggested requirement. The reality of the
marketplace is that networks are constantly changing. To allow changes to occur only at the

beginning of the plan vear would efTectively stifle innovation, create situations where access to
covered services is limited or exhausted, and would likely harm consumers in the process.
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Comment: Broaden the class of enrollees that are notified if a tiered nenvork changes to include
those with a chronic condition.

Response: The Commissioner took this comment into consideration and declines to make the
suggested change. Chronic conditions can cover a broad range of diseases and conditions and it
would be administratively burdensome to require the issuers to do so. However, the rule does
require issuers 10 make a good faith effort to notify affected enrollees of provider reassignment
within tiers.

Comment: Clarifv distinction berween a network and a tier.

Response: The Commissioner believes the language of the rule is sufficient. Tiers make up the
network.

Comment: Add language to indicate that tiering will be done to offer enrollees access to higher
value providers, control costs, utilization, quality, or othenwise incentivize enrollee or provider
behavior. Also include that an individual tier is not required 10 provide an enrollee with access
to the full range of services and supplies covered by the heaith plan.

Response: The Commissioner declines to include the requested language for a few reasons.
First. the intent of the rule is to provide transparency to the tiering process as issuers develop and
innovate new market strategies for the delivery of services. To the extent that an issuer may use
tiering, the rule is not meant to state those reasons that may not necessarily be true for every
issuer and its tiering process and methods. Second, tiening cannot result in barriers to access and
listing out rationales for tiering appears to approve the stated rationale even if the tiering results
in barriers to access. Third, even if tiering of a network is utilized by an issuer, for whatever
reason, the lowest cosi-sharing tier must still provide enrollees with adequate access and choice
among providers and facilities for Esseniial Health Benefus. Finally, this rule is intended to
address access 10 providers and facilities. not services.

Comment: Section refers to “base tier” bui does not define base tier.

Response: The Commissioner took this comment into consideration and changed the language to
“lowest cost-sharing tier.”

Comment: Continuity of care concern if a mid-year provider reclassification prevents a patient
from being able to afford care with the same provider.
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Response: The Commissioner understands and shares the continuity of care concern. For that
reason. the Commissioner expanded the notice requirements under the rule for additional
categones of patients to provide transparency to the process and important information about
access to providers and facilities. The Commissioner balanced consumer protection with the
needs of the insurance market and the goals of the ACA. The Commissioner must foster
innovation and measures designed to increase health care quality while decreasing costs, which
are the main objectives of the ACA.

Comment: The requirements for tiered provider nerworks should include a requirement that
issuers demonstrate that they engaged in good faith efforts in placement of providers into tiers.

Response: The Commissioner declines to adopt this suggestion for a few reasons. First, the
Commissioner has authority only to ensure that tiering does not result in barriers 1o access or
other violations of the Washington State Insurance Code, not to dictate which providers must be
included in specific tiers, specific tiering processes, or the application of the process to particular
providers. Second, the placement of providers into particular network tiers is a contracting issue
bentween the provider and the issuer. Third, the rules are designed to foster innovation. Finally,
“good faith efforts” would be very difficult to define in this context.

WAC 284-43-230: Assessment of access

Comment: Assessment of capacity should be addressed. Capacity should be evaluated across
Jull spectrum of plans including Medicaid, Medicare, managed care, fullv insured, and self
insured.

Response: The Commissioner cannot assess capacity as suggested. Not only are providers
outside of the Commissioner’s regulatory authority but Medicare, Medicaid, and self-insured
plans are also. Because of this, there is not one single state agency that has the regulatory
authority to address and evaluate capacity across the full spectrum of plans. This will need to be
addressed as part of a larger coalition of state agencies. However. the Commissioner is mindful
of the interplay and tension of capacity of providers and facilities with an adequate and
accessible network. The rule anempts to balance this issue within the regulatory authority of the
Commissioner.

Comment: Add URAC and the Accreditation Association for Ambulatory Health Care (AAAHC)
as national accrediting organizations.

Page 76 of 84

OIC EXHIBIT 1 - Page 76 of 95



Response: The Commissioner took this comment into consideration and included URAC and
AAAHC in the list of national accrediting organizations.

Comment: Delete “including, but not limited t0.” Aliernatively. include factors including
provider location, available services and specialiies, hours of operation, breadth of services in a
single location, 24/7 access with clinical call center or advice line, quality performance, member
satisfaction, results from surveys etc.

Response: The Commissioner declines to delete the references phrase. “including but not limited
107, as doing so would significantly limit the Commissioner’s authority and ability to review and
evaluate other factors including those listed in the comment.

Comment: Add subsection thai, if a nenwork meets the factors in this secrion then the network
shall be deemed adequate.

Response: The Commissioner declines to deem access adequate if the factors in this section are
met for two reasons. First, the rule needs to be read as a whole and the network must meet the
requirements applicable to that specific network that are delineated in the rule. Second, this
section is intended to illustrate faciors that the Commissioner will consider when determining
network access lo give issuers guidance. but are not the entirety of evaluation.

Comment: Move subsection regarding school-based health centers and Indian health care
providers to section on Essential Community Providers, WAC 284-43-222, as this only pertains
to qualified health plans.

Response: The Commissioner took this comment into consideration and moved the two
subsections to WAC 284-43-222: Essential Community Providers for exchange plans.

Comment: Requiring an issuer to report the number of enrollees in the service area living in
certain institutions or who have chronic, severe, or disabling medical conditions is too vague a
standard.

Response: The Commissioner took this comment into consideration and changed the language to
clanfy the intent and what is required in WAC 284-43-230(1)(¢).
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Comment: WAC 284-43-230 should state that the Commissioner’s approval or disapproval of a
network will be based upon whether the issuer demonstrated by a preponderance of the evidence
that it has engaged in good faith efforts to meet the nerwork access requirements.

Response: This section sets forth factors the Commissioner will consider when determining
nerwork access for enrollees and not the legal standards to be applied when a challenge to that
decision is brought. Therefore, the Commissioner declines to adopt this suggestion.

Comment: WAC 284-4.'3-230(2) is weighted toward issuers and inappropriately incorporates the
standards of another state agency.

Response: The Commissioner has considered the comments from provider groups, consumer
groups and issuers. The resulting proposed rule reflects a balanced approach between interested
stakeholders and the regulatory responsibilities of the agency. Subsection (2) does not defer to
the standards of any other agency, but allows an issuer to show that it meets the standards of
another agency in support of its representation that its network is adequate. This alone is not
conclusive of the issue. The Commissioner will still thoroughly review the network for
compliance with the standards of the rule.

WAC 284-43-250: Issuer standards for women’s right to directlv access certain health care
practitioners for women’s health care services

Comment: Ensure that enrollees can access full range of reproduciive providers in a nerwork
and require that anv plans that cover termination of pregnancy ensure there are sufficient
providers in the network. Additional commenis urging coverage of mammography and breast
cancer detection.

Response: The Commissioner believes the rule does this. because the rule requires issuers 1o

maintain a network that includes provider sufficient in number and type to assure that all health
plan services are provided in a timely manner appropriate for the enrollee’s condition.

WAC 284-43-252: Hospital emergency service departments and practice groups

Comment: The Commissioner was encouraged to retain S350 limit on cost-sharing for emergency
room services and expand that requirement to QHPs.

Response: The $30 limit on cost-sharing in relation to emergency services is pursuant to RCW
49.43.093(c).
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Comment: Concern that if a hospital is deemed as being in an enrollee’s nenvork, yer the
emergency physicians in that department are not, access to emergency services 24/7 is illusory.

Response: The Commissioner agrees that this situation, which is all too common in
Washington, is of great concemn. For that reason, WAC 284-43-252 requires issuers to make
good faith attempts to contract with all provider groups offering services within the emergency
departments of in-network hospitals. That is also why the Commussioner has included the
requirement in WAC 284-43-204(7) that issuers include information about the network status of
emergency providers in their provider directories. Because the Commissioner does not have the
authority to require emergency physicians to contract with issuers. this 1s the extent to which
these rules can go.

Despite this limitation, even where the emergency physicians staffing the emergency department
are not in-network, OIC can and does ensure that access to emergency services 24/7 is not
illusory. The issuers are. in fact. required to ensure that their enrollees have access to emergency
services at all times. Also, the services of the emergency department itself (equipment charges,
nursing and other staff, eic.) must, in fact. be covered under the terms of the health plan
contract.

DIFFERENCES BETWEEN PROPOSED AND FINAL RULE (NON-GRAMMATICAL)

o WAC 284-43-130(15): Stand alone definition of “issuer” was stricken as it created an
internal discrepancy in the definitional section. Maintained as pant of the definition of
“health carner,” WAC 284-43-130(14). Renumbered section.

o WAC 284-43-130(30): Struck “within the state” from definition. Stnicken to more
accurately reflect the marketplace as issuers offer plans in border counties which uulize
providers and facilities in neighboring states to provide sufficient number and choice of
providers to enrollees in a manner that limits the amount of wravel.

e  WAC 284-43-130(30): Changed “health plan™ to “product” for consistency.

o WAC 284-43-200(11)(a): Changed “Medical” 1o "Mental™ to acéuralel_v reflect the name
of the publication.

» WAC 284-43-200(12). Changed “preventative”™ to “preventive” for consistency with
WAC 284-43-878(9).

o  WAC 284-43-200(13)(b)(i): Ratio of enrollee to primary care provider™ was changed to
primary care provider 1o enrollee™ 10 accurately reflect the ratio. '

e WAC 284-43-200(13)(b)(iii): Changed “their” to “a” in reference to a primary care
provider for consistency.

o  WAC 284-43-200(15)(d): Struck reference 1o subsection (d} of (3) and section (4) as
these are no longer valid cross references.
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*  WAC 284-43-220(3)(e)(i)(E): Struck “each area” and made specialty plural. Also struck
“each™ and included “the.” Both changes made to accurately reflect the intent of the
section.

o  WAC 284-43-220(3)(e)(iii): Struck “this™ for readability.

o  WAC 284-43-220(3)(f): Changed “health plan™ to “product™ for consistency.

o WAC 284-43-220(3)()(i)(K): Changed “Processes™ to “lIssuer’s process” to differentiate
from the Department of Health's corrective actions.

e WAC 284-43-220(4)(b): Corrected “An area with™ to “An area within” to accurately
reflect the definition.

o WAC 284-43-220(3)(d)(i)(A): Added “and facilities” for consistency.

e WAC 284-43-220(3){(e)(i){(C): Included “substance use disorder™ in title of map and also
included “'substance use disorder”™ where specialty mental health providers are referenced.
Amended language for consistency with other areas of the rule that reference mental
health and substance use disorder providers.

o WAC 284-43.222(5)(a): Name of addendum was corrected.

» WAC 284-43.229(4): Amended language to make consistent with the section, changed
“lowest cost tier of the network™ 10 read “lowest cost-sharing tier of the nerwork.”

¢ Throughout rule text any reference to “file” or “filing” was changed 1o “submit™ or
submitted™ to make the rule consistent in word usage.

IMPLEMENTATION PLAN

See attached Exhibit A.

HEARING SUMMARY

The Commissioner delegated the responsibility to preside over the hearing to staff. Kate
Reynolds, Special Assistant to the Commissioner, presided. The hearing began at 9 a.m. on
Apnil 22, 2014. Because testimony did not differ from the written commenis received, the
applicable Commissioner’s response for the wrtten comment on the subject applies to the
comments received at hearing. The following testimony was offered:

Shalom Sands, Washington State Nurses Association: Submitted written comments. Testified
that while WSNA approves the use of provider neutral language they are concerned that the
geographic mapping will omit data to determine if consumers have access to specialty services
and in compliance with every category of health care providers. Particularly in reference to
relevant information which may exclude ARNPs from plans. And also women'’s right 10 access
health care providers. particularly birthing centers and nurse midwives. Cannot deiermine
whether there are adequate women's health care providers.

Chris Bandoli, Regence: Submitted written comments. Testified that Regence is still concemned
but the concems are in written comments. Implementation is on a short timeframe to implement
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the new requirements and hope there will be a willingness to be flexible on both sides.
[nnovation is imporiant and best way 10 do so is move beyond traditional way that medicine is
reimbursed and need to work collaboratively to do so.

Mark DelBecco, Seattle Children’s Hospital: Submitted written comments. Requested that the
draft rule be withdrawn because of effect on consumers and children in the state. Testified that
Seattle Children’s Hospital has significant concerns including the erosion of OIC's regulatory
authority in good faith efforts of contracting. Wanted to bring the issue to a personal level and
testified to a personal story and the story of children that are receiving care at Seattle Children’s
Hospital. Narrow networks are threatening access to care. Seattle Children’s Hospital has added
four s1afl members 10 submit requests for befit level exceptions and review denials.

Svdney Smith Zvara, Association of Washington Healthcare Plans: Submitted written
comments. Testified that core concerns remain. Requested that draft rule be withdrawn until
federal guidelines come out. This rule is extensive and complex, burdensome and cumbersome
with thousands of maps required and multiple reports. Insures and providers are negatively
impacted because of the need to ask more questions more frequently. Asked whether small
business impact statement applies. Important and we need to get it right. Asked for OIC to
maintain current regulations.

Leanne Gassaway, America’s Health Insurance Plans: Submitted written comments.
Testified that America’s Health Insurance Plans shares Association of Washington Healthcare
Plans’ comments. The effective date of the rule may make information more incomplete because
of need to amend provider contracts. Subcontracted network changes will also require necessary
filing changes. Will not bring greater transparency and will be in same situation as last year.
Issuers will be scrambling to file accurate information under a distressed timeline. Need more
flexibility in working with the OIC 1o create innovative networks as the one size fits all does not
work. Massive healthcare reform should not squash those, including Accountable Care
Organizations, and the alternate access delivery request must allow innovation. Need choice and
competition and not focus on location. The provider tools are severely limited in these
regulations: subcontracted networks, any willing provider. and single case reimbursement
agreements.

Mel Sorenson, Washington Association of Health Underwriters: Request that draft rule is
withdrawn. Testified that the Association is concerned that the unintentional effect of the rule
will be to collapse choices in health plan options. Completion ought to provide for widest array
of market oplions. Adverse to the idea of competing options as the rule will create flatter more
common neiwork. Concemned that a principle cost management tool, competition, including price
competition will be negatively affected among providers and issuers. This is impaired when
regulation or policy seeks 1o protect economic interests of those providers that may be unhappy
they are not included in networks. Competitive bidding will accrue to the benefit of those paying
the bills.
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Katie Rogers, Coordinated Care: Submitted wntten comments. Testified that rule adds
unnecessary barriers and restnctions that will increase costs with negligible increase to access
and does not ensure highest quality of care at lowest cost. Rule does not encourage innovation
and runs contrary to the ACA. Rule exceeds federal guidelines by requiring contracting with
certain Essential Community Providers. State regulations should be consistent with federal rules
as this will increase costs and limit affordable choices offered in the Exchange. Will need to
modify networks and will take significant time and resources. Coordinated Care has sent emails
with questions about 2015 filings, due in seven days. and await a response from the OIC.
Adopting such a rule seven days before filing is untenable.

Mary McHale, American Cancer Society Cancer Action Network, Inc.. Submitted written
commenis. Testified that the stronger tools to gather data on provider access gaps are positive.
This rule has positive steps toward greater transparency. Several areas can be improved: revisit
with data driven changes. Alternate access delivery request requires disclosure of important
information. Summary of filing will be made to public which is important. Concerned with the
American Board of Medical Specialties tie for specialties because subspecialties, such as
oncology subspecialists, will be subsumed on the geographic maps so there is no way lo require
certain subspecialties will be adequately included in networks. Continuity of care concemns for
cancer care patients that cannot afford provider when they change tiers but pleased that cancer
patients will be given notice when provider changes tiers. Want 1o be able 10 evaluate how often
providers change tiers during the plan year. 60 mile access in rural area may negatively impact
smaller rural providers as they are passed over by issuers. This is not the case in the current
regulation which includes a 30 mile example that is important to consumers that are taking legal
action.

Linda Gainer, Seattle Cancer Care Alliance: Submitted written comments. Testified that
there is a need to access life saving cancer care and clinical trials. People travel great distances to
get treatment at SCCA; cutting edge and new drugs are available. Testified to programs,
procedures, and clinical trals that the SCCA offers and the survival rates of the patients. SCCA
has specific expertise in the field. Many people with Exchange plans do not have access to in-
network care at SCCA. SCCA supports limits on single case reimbursement agreements in
determination of network adequacy, the coverage of out of network services without additional
costs, and the notice requirement for cancer patients when their provider changes tiers during the
plan year. Concerned that the coverage offered through the Exchange will not provide access to
individuals that need it with SCCA. Patients need access to an NCI-designated cancer center.

Waltraut Lehmann, Premera Blue Cross: Submitted written comments. Joined comments
made by AWHP. Testified that while Premera understands the OIC’s need for clanty. Premera is
concerned about the great number of reports, filings, and record keeping items that are required
by the rules. Monumental implementation 1asks are required and we need further definition and
clarification. Burden imposed inequitably on narrower networks that do not include every
provider available in the marketplace. Urged the OIC to rely on the federal standard in drafting
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the rule. In some areas of siate, with the mileage requirement, there may not be providers
available at all and no map will capture them. Concerned also about the tiering regulations and
although have spoken with the OIC, believes the rule does not reflect these conversations. More
work is needed on the rules.

Barbara Gorham, Washington State Hospital Association: Submitted written comments.
Requested that draft rule is withdrawn. Testified that rules were drafted under an unreasonable
timeline. Need to address the minimal access requirements. The rule affords less access in rural
areas than urban areas. First draft that included 30-miles was comect; the new 60-minute
requirement will negatively affect access. Allow issuers to file an altermate access delivery
request if they cannot meet the 30-mile standard. Exemptions appear easy to get because the
standard went from clear and convincing to substantial evidence. Issuers should bear a heavy
burden for an exemption from the rule. Need 0 be able to review rates and substantive contract
terms. Know that the OIC has looked at this in the past and has this information. Not sure what
OIC is going to look at to ensure issuers met this requirement. Every consumer should have
access to clinical trals for cancer ireatment and rules should require this. Both sides are asking
for more time in drafiing this rule.

Jim Freeberg, National Multiple Sclerosis Society: Submitted written comments. Testified
that smaller networks pose a risk to someone with Multiple Sclerosis. Have seen in other states
issuers exclude Multiple Sclerosis specialists because of high costs and concerned that this may
happen in Washington State. Appreciate efforts to provide consumer with information about
whether plan has smaller network and want more protection around administrative changes and
tiering changes. Urge strong oversight so consumers are not left out in the cold. Consumers
should not navigate unreasonable barriers to care.
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State Implementation Plan
Healthcare Networks

Chapter 284-43 Subchapter B of the Washington Administrative Code (revised)
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Purpose

The Washington State Office of the Insurance Commissioner (OIC) provides the information in this
implementation plan to meet agency and Administrative Procedure Act (RCW 34.05.328) requirements
related to rule adoptions.

Introduction |

On September 18, 2013, the Insurance Commissicner's Office filed a CR-101 to begin the rule making
process for health coverage issuer provider network formation, access, and filing and approval standards.
The current network adequacy and related provider contracting regulations were adopted prior to the
passage of the Affordable Care Act. Based on the significant changes in health care delivery and access
to care that occurred after January 1, 2014 due to health care reform, the commissioner determines that
updating these regulations is reasonable and necessary. Clarification of state network access criteria in
these areas is needed to support issuer filings. The purpose of this rule implementation plan is to inform
those who must comply with 28443 WAC Subchapter B about how the OIC intends to:

+« Implement and enforce the rule.

+ Inform and educate persons affected by the rule.

+ Evaluate the rule.

» Train and inform staff about the new or amended rule.

Also included in this plan is information about:

* Supporing documents that may need to be written or revised because of the amended rule.
s Other resources where more inforrnation about the rule is available.
« Contact information for OIC employees who can answer questions about the rule implementation.

Implementation and Enforcement

The OIC will implement and enforce this rule. Using existing resources, OIC staff will continue to work
with issuers, providers, and interested parties in complying with the requirements of the Healthcare
Network rules. As the standards in the rule contain current and new sections we anticipate existing
resources will need to be reallocated and/or retcoled to implement and enforce this rule.

Interested Party Filers and User Training
To help inform and educate affected perscns; the OIC has done the following:

s Implement
> Network reporting portal for issuer submissions of Network Access Reports.
> Dedicated mailbox for network access questions.
> Rates and Forms webpage for Network Access information.
+ Provide consumer direct access to network reports on the OIC website.
o Conducted Network Access Report submission training for industry users on March 26, 2014.

To facilitate implementation; the OIC continues to develop and maintain the following:

s Receive and review network access reports
¢ Develop issuer general filing instructions.
s A Consumer Frequently Asked Questions document on its website.
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Submission Requirements and Timelines

The rule standards contain multiple reporting requirements, submission timeframes, and reporting
extenstons. For example, 284-43 WAC, Subchapter B contain a “safe harbor” for gradual
implementation of some requirements (e.g., submission of geographic maps and Access Plans), and the
rules also contain several options for working with OIC to obtain assistance and additional time to meet

the requirements, which are called out below.

Immediate implementation of this rule crosses three plan year submission deadlines. Rule enforcement
sets forth the following submission calendar:

Plan Year 2013:

Reporting Requirement Due Date Extension Extension guidelines
permissible
Network Enrollment Form B | March 31, 2014 | Yes OIC granted industry wide extension
from March 31, 2014 to April 30, 2014 to
allow issuers to submit reporis in
Network Access Report portal.
Plan Year 2014:
Reporting Requirement Due Date Extension Extension guidelines
permissible '
Provider Network Form A January-May Yes Issuer may provide written request for a
2014 due by 10" filing extension or waiver. A 15 day
of each month extension will be automatically granted.
Subsequent written extension requests
will be granted based on cause. A
carmier may request a waiver to not file
for a single or multiple months.
June 5, 2014 Yes Issuer may provide written request for a
and each manth filing extension or waiver. A 15 day
thereafter by the extension will be automatically granted.
5™ of that month Subsequent written extension requests
will be granted based on cause. A
carrier may request a waiver to not file
for a single or multiple months.
Provider Directory June 5, 2014 Yes A granted Provider Network Form A
Certification and each month extension automatically extends Provider
thereafter by the Directory certification submission
5% of that month requirement for same period.
WAC 284-43-220(1Xb) - an issuer may
provide written request for a filing
extension or waiver. The request will be
permitted for good cause shown.
Network Enrollment Form B | March 31, 2015 | Yes WAC 284-43-220{1Xb) — an issuer may

provide written request for a filing
extension or waiver. The regquest will be
permitted for good cause shown.
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Access Plan New plan - Yes WAC 284-43-220(1Xb) - an issuer may
Large group provide written request for a filing
market extension or waiver, The request will be

permitted for good cause shown.

GeoNetwork Report New plan Yes WAC 284-43-220(1)(b) — an issuer may
offering - praovide written request for a filing
Large group extension or waiver. The request will be
market permitted for good cause shown.

Provider agreement January 1, 2015 [ Yes WAC 284-43-221 — An issuer may

contracting provide written request extending the

implementation of the rule in provider
conlracts up to one year. The additional
period allows recontracting up to January
1, 2016.
Plan Year 2015;
Reporting Requirement Due Date Extension Extenslon guldelines
permissible

Provider Network Form A 5th of each Yes Issuer may provide wriften request for a

month filing extension or waiver. A 15 day
extension will be automatically granted.
Subsequent written extension requests
will be granted based on cause. A
carmrier may request a waiver to not file
for a single or multiple months.

Provider Directory 5" of each Yes Granted Provider Network Form A

Certification month extension automatically extends Provider

Directory certification submission
requirement for same period.

WAC 284-43-220(1Xb) - an issuer may
provide written request for a filing
extension or waiver. The request will be
permitted for good cause shown. -

Network Enrollment Form B | March 31, 2016 | Yes WAC 284-43-220(1Xb) - an issuer may

provide written request for a filing
extension or waiver. The request will be
permitted for good cause shown.

Access Plan May 1, 2015 Yes WAC 284-43-220(1)b) — an issuer may
Individual, Small provide written request for a filing
group and extension or waiver. The request will be
Pediatrnic Stand permitted for good cause shown.

Alane dental v

plan WAC 284-43-220(1)c) — A safe harbor
standard may be applied

New plan Yes WAC 284-43-220(1Xb) - an issuer may

offering - provide written request for a filing

Large group extension or waiver. The request will be

market permitted for good cause shown.

WAC 284-43-220(1){c) — A safe harbor
standard may be applied
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GeoNetwork Report May 1, 2015 Yes WAC 284-43-220(1Xb) — an issuer may
Individual, Small provide written request for a filing
group and extension or waiver. The request will be
Pediatric Stand permitted for good cause shown.
Alone dental
plan WAC 284-43-220(1)Xc) — A safe harbor
standard may be applied
New plan Yes WAC 284-43-220(1Xb) - an issuer may
offering - provide written request for a filing
Large group extension or waiver. The request will be
market permitted for good cause shown.
WAC 284-43-220(1)(c) - A safe harbor
standard may be applied
Alternative Access Delivery | Upon issuer Yes WAC 284-43-220{1)}{b} — an issuer may
Request notification to provide written request for a filing
OIC of need extension or waiver. The request will be
permitted for good cause shown.
Provider agreement January 1, 2015 | Yes WAC 284-43-221 - An issuer may

contracting

provide written request extending the
implementation of the rule in provider
coniracls up to one year. The additional
period allows recontracting up to January
1, 2016.

Informing and Educating Persons affected by this Rule
To help inform and educate the affected persons, OIC is doing or has done the following:

s Sent out public notices
¢ Used a distribution list created for this rule making to send updates
e Circulated two separate rule drafts for comment prior to filing CR-102

» Posted information on OIC's agency web pages

e Emailed stakeholders who have requested to be on our distribution list for this rule making
¢ Educated the public when they contact OIC

» Provided issuer training as appropriate

Evaluating the Rule

The OIC will work closely with issuers, providers, and other interested parties to evaluate the
effectiveness of the rule. Contingency plan reviews will occur periodically and provide opportunities to

evaluate the rule for future rule-making.
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Training and Informing Agency Staff

A new unit in the Rates and Form Department has been established to facilitate implementation of this
rule. The unit will work with and inform staff throughout the OIC and other agencies as needed about
network access reporting and maintenance requirements.

List of Supporting Documents that May Need to be Written or Revised
The rule will require the OIC to develop and post on its website the Alternative Access Delivery Reguest
Form C [see attachment A]. OIC will need to post Network Access Portal general filing instructions for
submission of network access reports.

More Information
Rule making documents are available at: http://www.insurance.wa.gov/laws-rules/legislation-rules/

Contact Information
Kate Reynolds, Special Assistant to the Commissioner
Policy & Legislative Affairs Division
PO Box 40258
Olympia, WA 98504
360-725-7170
KateR@oic.wa.gov

Attachments
Attachment A — Alternative Access Delivery Request Form C
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ATTACHMENT A

<Date>

<Insert Carrier Name>
<Address>
<City><5State><2ip Code>

This “Alternative Access Delivery Request Form C” and supporting documentation is submitted for
consideration and approval by the Washington state Office of the Insurance Commissioner. In this

submission | have filed only one Alternative Access Delivery Request.

Filing Instructions:

Step 1:

Send an email to Network Access Administrator at: Q!{CNetworkAccess@oic.wa.gov requesting
activation for an Alternative Access Delivery Request Form € submission assignment in the Network
Access Portal.

Step 2:
Complete this form by checking the appropriate box for consideration of either an:

1. Alternative Access Delivery Request per WAC 284-43-200{15)(a),

2. Alternative Access Delivery Request per WAC 284-43-200 (15)(b),

3. Alternative Access delivery Request per WAC 284-43-200 (15})(c); or

4. Essential Community Provider (ECP) — Narrative Justification per WAC 284-43-200(15)(d).
Step 3:

Upload in the Network Access Portal:

1. One PDF document that includes:
a. A properly completed Alternative Access Delivery Request Form C; and
b. ltems 1-3 for Alternative Access Delivery Request, or
c. ltems 1-4 for Essential Community Provider (ECP) - Narrative Justification.

2. Supporting reports outlined in item 4 - Alternative Access Delivery Request. A separate network
access report, in the required format, per WAC 284-43-220(3}(d) and the Network Access Report
Filing Instructions.

<Filer Signature»
<Title>
<Contact information>

Alternative Access Dalivery Request Form C
Ed. 1
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O Alternative Access Delivery Request must include:

1

Cover letter specifically setting forth the issuer’s request by network, action plan, and

resolution.

The following supporting documentation per WAC 284-43-220(3)(d):

a. Supporting data describing how the proposed plan ensures enrollees will have reasanable
access to sufficient providers, by number and type for covered services;

b. A description and schedule of cost-sharing requirements for providers subject to the
request;

c. How the provider directory will be updated so that an enrollee can access provider types
that are subject to the request;

d. The issuer's marketing plan to accommodate the time period that the alternative access
delivery system is in effect, and specifically describe how it impacts current and future
enroliment.

Certification by an Officer of the Issuer that the submission consists solely of true and accurate

documentation.

The following off cycle reports must be submitted separately but concurrently with the

Alternative Access Delivery Request Form C information.

a. Provider Network Form A demonstrating the addition and/or deletion of providers and
facilities specific to this request. A Provider Directory Certification should not be filed
concurrently with the proposed Provider Network Farm A repart. If the Insurance
Commissioner approves this request, the issuer must file an off-cycle Provider Network
Form A and a Provider Directory Certification as requested in the approval letter.

b. A Network Enrollment Form B must be submitted with current enrollment. “Current”
means enrollment as of the last complete month prior to submission of this form. For
example, submission of a Network Sufficiency Form C on June 10th requires a Network
Enroliment Form B report for enrollment figures for January 1* — May 31* of the current

year.
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o Essential Community Provider [ECP] — Narrative Justification requests must include:

1. Cover letter specifically setting forth the issuer’s request by network, action plan, and
resolution.

2. Documentation fully describing and demonstrating why the issuer’s plan does not meet the
requirements of WAC 284-43-222:

a. Ifthe request is based, at least in part, upon a lack of sufficient ECPs with whom to
contract, the issuer should include information demonstrating the number and location
of available ECPs.

b. Ifthe request is based, at least in part, upon an inability to contract with certain ECPs,
the request should include substantial evidence of the issuer’s good faith efforts to
contract with additional ECP’s and state why those efforts have been unsuccessful.

Evidence of the issuer's good faith efforts to contract will include, at 3 minimum:

A\

i.  Provider information identifying the provider organization name and affiliates
name(s), business address, mailing address, telephone number{s), email address,
organizations representative name and title. ‘

ii. Issuer’s information identifying the issuer representative’s name and title, mailing
address, telephone number, and email address.

iii. If acontract was offered, a list that identifies contract offer dates and a record of
the communication between the issuer and provider. For example, you should
indicate whether contract negotiations are still in progress or the extent to which
you are not able to agree on contract terms. “Extent to which you are not able to
agree” means quantification by some means of the distance between the parties’
positions. For example, “After working together for two weeks, the parties still had
several contract provisions upon which they were unable to come to agreement,
and neither party was able to compromise further” or “The parties exchanged draft
contract provisions and met in person, but their positions were widely divergent
and we were unable to come to agreement.”

iv. If a contract was not offered, explain why the issuer did not offer to contract.
Documentation must be as specific as possible.

The assessment of whether the issuer has made good faith efforts to contract is an

\ U

assessment of the efforts to contract, not an assessment of the particular terms being
offered by either party. Evidence regarding the parties’ positions on particular terms,

or the reasonableness of terms, should not be included.
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Documentation identifying how the issuer plans to incréase ECP participation in the provider

network during the current plan year and subsequent Exchange filing certification request.

Documentation describing how the issuer’s provider network(s), as currently structured,

provides an adequate level of service for low-income and medically underserved individuals.

Your request must specify:

a. How the current network(s) provide adequate access to care for individuals with HIV/AIDS
(including those with co-morbid behavioral health conditions}.

b. How the current network(s) provide adequate access to care for American Indians and
Alaska Natives.

c. How the current network(s) provide adeguate access to care for low-income and

underserved individuals seeking women’s health and reproductive health services.
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FINAL COST BENEFIT ANALYSIS

CHAPTERS 284-43 WAC
Health Coverage Issuer Provider
Network Formation, Adequacy, and
Filing and Approval Standards
Apnl2014

Office of the Insurance Commissioner

Backeround Information:

The current provider network regulations were adopted prior 10 the passage of the Affordable Care
Act. In 2012, the federal Health and Human Services Department adopted new rules and
guidance—based on the Act—regarding network adequacy standards, essential community
providers and the treatment of direct primary care medical homes. Because of the resulting
significant changes in health care delivery and access to care that are occurring in 2014 due to
these health care reform actions, the commissioner determined that updating regulations is
reasonable and necessary.

For health insurance coverage to be effective, both qualified health plans and health plans offered
outside of the Exchange must have networks that, at a minimum, ensure access 1o covered services
without unreasonable delay and address the specific needs of the populations served. Clarification
of the provider network critena in these areas is needed to support issuer filings. Issuers will
benefit from written guidance regarding the commissioner’s review standards for provider
networks in general and the inclusion of essential community providers in networks for qualified
health plans. These new rules set out the standards the QIC will use in evaluating whether a
network provides sufficient access for enrollees and also requires issuers to file documents that
will be used during the review process. In order 1o assist consumers, these rules include
requirements for provider directories and create a more transparent process for the building and
maintenance of provider networks. These rules will take effect for benefit years beginning January
1. 2015 and thereafier.

The Rule Changes in Chapter 284-43 WAC

The rule changes in Chapter 284-43 WAC efTectively restate, in many cases. existing federal laws.
regulations and guidance. [n addition, they also incorporate a significant number of substantive
additions that are in addition to what is required to meet federal law and regulations or more recent
state legislation. These substantive additions are:

1) A new definition of service area for health plans to be issued, which is typically defined by a
county or counties. Although new. this definition is aligned with federal regulations and
guidance regarding geographic rating areas (WAC 284-43-130 (30))
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2) Previously issuers determined their own criteria to establish network sufficiency and adequacy.
Several new changes in WAC 284-43-200 now set more specific standards for network access:

3)

4

a)

b)

<)

d)

g}

New categories (gender identity, sexual orientation, disability and national ongin) are
added for groupings not to be discriminated against when creating service areas (WAC
284-43-200 (3))

New WAC 284-43-200 (4) adds a requirement that sufficient staff be available to provide
prior authorization decisions on a timely basis

New WAC 284-43-200 (7) restricts the use of single case provider reimbursement
agreements to only addressing unique situations that typically occur out of network or out
of service area, rather than to fill network access gaps within service areas

New WAC 284-43-200 (8) adds the requirement that a description of a network s referral,
prior authorization and customer service processes/contacts be provided in either the
introduction or preamble of provider directory or in the summary of benefits/explanation of
coverage

In WAC 284-43-200 (11} this rulemaking spells out specific service provisions for
adequate network coverage of mental health services including the testing the adequacy of
the mental health network twice a year against the insurer’s established standard. a
comparison of the network vs normal utilization standards and availability of information
regarding available services

WAC 284-43-200 (13) sets new standards for ambulatory patient services, including access
to urgent care appointments, provider to enrollee ratios, travel distances to providers, the
maximum acceptable appointment wait time for primary care (a maximum of 10 business
days} and for referred specialty care (15 business days) for non-urgent services, as well as
requiring documentation of the specialty care provider distribution vs the population
distribution in the service arcas. WAC 284-43-200 (14) applies similar standards to
pediatric oral benefits

When carriers are unable to meet the network adequacy standards in a particular service
area or for a specific network coverage situation they can file an Alternate Access Delivery
Request 1o the Office of the Insurance Commissioner (OIC). New WAC 284-43-200 (15)
sets the critena for allowing these filings. WAC 284-43-201 sets the requirements to be
met by “alternate access delivery™ systems (access without detriment to health, no extra
costs to consumers, out of pocket costs charged as if they were for in-network services,
adequacy of the AAD system, reasonable proximity to consumers) and sets key approval
criteria (evidence of good faith effort to contract for network services and a restriction on
over-use of single case agreements). In tum, requests for approval of these arrangements
are to be filed using Form C (Alternate Access Delivery Request) (new WAC 284-43-
220)—which requests information on these issues

New WAC 284-43-203 allows and sets requirements for use of subcontracted networks—
providing that 100% of subcontracted network in the service area is used. OIC would have
access to pertinent information (as if it was part of the contracied network), and clarifying that
this is not an option 1o avoid portions of the network rules

New WAC 284-43-204 adds some additional informational requirements to the provider
directories already required by law. This rule would require the listing of provider specialties
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3)

and affiliations, languages spoken in the provider’s office, whether a referral is required. other
office accessibility information and information about network status of emergency providers
New language in WAC 284-43-220:

a)

b)

¢)

d)

Would add the new requirements that the Provider Network Form A be submitted by the
5 of each month or when a material change is made, for issuer centifications that the
online provider network for each plan is accurate as of the end of the prior month and only
lists providers/facilities that the issuer has a signed contract with, and that the Provider
Network Form A indicate whether a provider is an Essential Community Provider (ECP)
Puts in a clarification that use of an Aliernate Access delivery system still requires filing of
Provider Network Form A and Network Enrollment Form B

Requires the submission of Form C (Altemate Access Delivery Request) to fill provider
gaps that occur in a plan network afier plan approval but prior to the plan effective date
(provided there is a timeline for bringing the network back into compliance)

Adds back an old network reporting requiremnent, Geographic Network Reports (with
updated standards). to map availability of health services in each plan’s network to show if
these networks meet the following accessibility standards:

--Each urban enrollee is within 30 minutes of hospital and emergency services (and
each rural enrollee is within 60 minutes) of their residence or workplace

--80% of enrollees have access to primary care, mental health providers, therapy services
and general pediatric providers within 30 miles (urban; 60 mules in rural)

--80% of covered children are either within 60 miles of pediatric specialty care (urban)
or 90 miles (rural)

--80% of enrollees in each service area have access 10 an adequate number of specialty
providers (and facilities) in each specialty area found in the Amenican Board of Specialties
list '

--One map must be provided for each service area showing the availability of: A) Home
health. hospice, vision and pediatric oral providers that the enrollee has access to; B)
covered pharmacy dispensing services: and C) (for QHPs only) essential community
providers
Codifies and clarifies an existing network reporting tool (based on a model plan from the
National Association of Insurance Commissioners}—an Access Plan—requiring it to be
filed with every Geographic Network Report. to describe the issuer’s specific plan for
establishing. maintaining. and administering an adequate network. Ata minimum this
Access Plan is expected to address:

--out of network referral criteria

--standards for determining out of network co-pays and co-insurance

--standards for accessibility of care and corrective actions 1o take if standards not met
--plans for monitoring network capacity

--hours of operation and after-hour coverage for prior authorization, claims adjudication,
and consumer and provider assistance

--prior authorization procedures for enrollees to follow and the triage/screening (and phone
handling) of prior authorization requests

--use and gathering of health status data to better prédicl likely network usage and capacity
needs
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6)

7

--non-English assistance for enrollees
--enrollee notification of network changes and patient rights and restnctions
--provider corrective action procedures and remedies for insufficient access to
appointments/services

f) Defines urban for purposes of this section (rural is then used for an area that is not urban).
Urban areas include: A) counties whose population density is 90+ persons per square mile
and B) areas within a 25 mile radius of an incorporated city of 30,000+ population

New WAC 284-43-222 uses , or expands on, the federal minimum and safe harbor

requirements for access to essential community providers (ECPs) for pléns offered on the

exchanges in the following ways: A) 50% of the rural health clinics in non-urban areas (using

the census definition) must be included in plan/issuer network; B) there must be at least one

ECP hospital per county in each network (this requirement meets the federal safe harbor

standard); C) at least 15% of all 340B program providers must be included (the federal

minimum is 10%); D) requires issuers to include 30% of the available ECPs in a service area

in their network (the federal safe harbor level is 30%) and E) by 2016, 75% of school based

health centers in the service area must be included. These requirements do not apply to health

maintenance organizalions

New WAC 284-43-229 sets in place new regulations for tiered networks. Among them are:

a) They cannot be used to limil patient access o care

b) At the time of enrollment issuers must disclose any cost differentials resulting from the
placement of certain providers in different tiers (and the rationale for the placement)

¢) The tier with the lowest cost-sharing should provide adequate access and choice for all
EHBs and reasonable access (o providers/facilities

d) Cost differentials on specific services/providers cannot be imposed if those
providers/services are not available to the low cost-sharing tier

¢) Cost-sharing variations between tiers and the premium rate differentials must be
reasonably related

f} The metrics and methodology for assigning providers/facilities to tiers must be included in
the Provider Compensation Agreement and be able to be demonstrated to OIC if
questioned

g) When changes made in network tier assigmments the providers/facilities affected must be
notified 60 days before any public notification—with information on both the justification
and their appeal rights

h) Physician cost profiles and criteria for performance measurement must be readily available
to physicians and facilities

i) When tiered networks are used they must: A) be described on the issuer’s website and on
paper (if requested); B) show tier selection criteria; C) show the tier for each
provider/facility, and describe the potential that providers/facilities might move from one
tier to another at any time; D) include a good faith effort to notify enrollees of
provider/facility tier reassignments 60 days prior to the reassignment and provide a process
for selecting a new provider/facility within the same cost-sharing level—in particular these
notices must be sent to patients of a reassigned primary care provider if that provider is
reassigned to a higher cost-sharing level, patients who are more than 90 days pregnant and
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the provider/facility is reassigned, terminally ill patients or patients being actively treated
for cancer if the provider/facility treating their illness is reassigned to a higher cost level

8) WAC 284-43-230 codifies the standards that OIC has been using for assessing enroliee access
to provider network services. These are:

--location of the providers/facilities vs location of enrollees (residences and employers)
--the range of services offered

--how medical needs that cannot be handled within network will be treated

--unique medical conditions due to enrollees from institutions living in the area

--use of types of providers who work under supervision of a physician

--the availability in the service area of hospitals and mental health facilities

--network accreditation (this last item parallels federal requirements)

9) The amendment to WAC 284-43-250 clarifies having a “sufficient number™ of women’s health
care practitioners means that there are enough 10 reasonably ensure that enroliees can access a
women's health practitioner in their service area

10) New WAC 284-43-252 requires that issuers must notify enrollees if they have contracted for
emergency services at a facility but not successfully done so with the providers staffing that
emergency facility. Issuers contracting for emergency services al a facility are required to
make a good faith effort to contract the providing staff at that facility; and

11) The amendment to WAC 284-43-331 allows the commissioner 10 extend the deadline for
compliance with the network rules for one year—upon a written request from the issuer that
explains the good faith efforts made 1o date, the specific reasons why the deadline cannot be
met, and the expected date for compliance (provided that compliance occurs before January
1,2016).

Legal Obligations

The Washington Administrative Procedure Act (APA) (chapter 34.05 RCW) requires that
“significant legislative rules” be evaluated to determine that the probable benefits of a proposed
rulemaking exceed its probable costs, taking into account both quantitative and qualitative
information and analysis (RCW 34.05.328(1)(c)). A draft of this determination must be made
available at the time the proposed rules are filed. The final version of this document must be
completed prior to final rule adoption and included in the rule-making file. This analysis provides
that documentation for these changes to Chapter 284-43 WAC.

Pursuant to RCW 34.05.328(5)(c)(1). it was determined that it was necessary to prepare a
preliminary cost benefit analysis at the time of filing for the proposed changes to Chapter 28443
WAC that represent new regulatory language being applied to provider network formation,
adequacy. and filing and approval standards. These provisions affect health insurance issuers.
health care providers, health insurance enrollees, and the Office of the Insurance Commuissioner.
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Affected Entities and the Impact of the New Rule

The following entities are affected or potentially affected by these new rules:

Health Insurance Issuers

Health insurance issuers will be specifically impacted by these substantive regulatory
changes in the following ways:

They will now have specific, measurable standards for network access to
meet—incorporating measures such as provider to enrollee ratios, maximum
wait times for scheduling appointments, appropriate distances to medical
care providers, emergency response times, and availability of staff 1o cover
questions about prior authorization and other customer service issues.

They will be expected to file more information (notably the Geographic
Network Report and the Access Plan} showing how they expect to meet
these standards but will also have the benefit of knowing the measures that
the Commissioner will use to judge network adequacy

Issuers are provided several additional means to meet these standards: A)
they are allowed to use sub-contracted networks, as long as the result is not
an avoidance of the network standards; B) under certain conditions, they
have the option to propose use of alternate access delivery systems if they
can demonstrate that good faith efforts to contract with provider networks
failed and when they can show that enrollees so served will receive
appropriate access to health care and will not be financially disadvaniaged;
C) recognizing that lower population density also implies the presence of
fewer providers, the requirements for enrollee access in rural areas are
somewhat looser to allow for more realistic network contracting options: D)
for plan year 2015 only there is a safe harbor standard that applies to the
filing of the Geographic Network Report and the Access Plan, aliowing for
incomplete submissions provided the issuer identifies the specific items
missing. specifically explains why they are missing and sets out a plan and
date for completion; and E) recognizing that these network requirements are
new, the commissioner is given the option to extend the deadline for
meeting them for up to one year, if the issuer can show good faith efforts
and a plan to successfully meet the requirements in that time (note: #D and
#E cannot be combined to extend deadlines for two years)

The provider directories that they file will need to have additional
information in them 1o assist enrollees in accessing them and the
Commissioner in evaluation of the plan networks

Tiered networks will be allowed as a method for restraining costs—provided
the consumer and provider protections also put in place are met

They will have to build in provider network contracts with essential
community providers at a level at or above federal standards
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Health Care Providers

Health care providers will be specifically impacted by these substantive regulatory
changes in the following ways:

They will need to provide additional information to the health insurance issuers to
be used in the enhanced provider directories

Health plan issuers will be required to negotiate with provider networks and
essential community providers in good faith in order to adequately provide
network services. However, the provisions of the new rules are intended to also
allow issuers to develop aliemnative delivery sysiems if good faith negotiations
break down

They may be individually affected by tiered networks. depending on which tier
each individual provider or network is placed in. However, they will also have
access 1o the tier selection criteria and methodology that the issuers use for setting
up tiered systems and will receive advanced notification if a change in their
particular tier placement is being implemented

Physician cost profiles and other criteria for performance measurement by the
issuers will be readily available to physicians and facilities

The new rule provision requiring at least one essential community provider
hospital in each county be in an issuers” provider network will result in almost
every Designated Critical Access Hospital in Washington state being included in a
network

Health Insurance Enrollees

Enrollees covered by commercial health plans will be impacted by these new
regulatory changes in the following ways:

The network access standards, once fully implemented, will mean that enrollees

will have standards for access that they can hold their health plan issuer

accountable for. These standards include the maximum days waiting for

ambulatory care appointments, the typical distances they must travel to access

care, and the availability 1o staff to answer their concems and provide prior

authorization for referral appointments

Those using essential community providers will have at least as many choices

of in-network providers as would be found in most portions of the country,

since the state requirements would be at or above the federal standards

They will gain notification about situations where emergency room providers

are out of network despite the emergency room facility being in network

They will be guaranteed a quick response in emergency situations (30 minutes

urban; one hour rural), which meets the Health People 2020 target

They will have enhanced provider directory information for making choices

between plans, providers and tiered plans and the most vulnerable patients will

be protected from losing their providers (or being charged more) due to changes

in the tiered plan providers

Those in urban areas, as defined in these rules (approximately 88% of the state

population), will be able to find an in-network pnmary care physician with an
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open practice within 30 miles and 80% of all enrollees in urban areas should
similarly find most other specialists and other types of care providers within 30
miles. In rural areas, the distances are greater but limited to a 60 mile radius.

Government agencies—the Office of the Insurance Commissioner

¢ The Commissioner has incurred costs related to soliciting and receiving comments
from insurers and consumers in order to evaluate and develop these rule changes.
These costs have been absorbed

¢ These new rules provide specific measures and filed reports to use for measuring
whether the filed health plans networks actually can fulfill the promise that their
enrollees will be able to access care in them. [n some cases these requirements
also are codifications of review standards used by the office

¢ These new rules also provide the office with some options to work with health plan
issuers to move toward fulfilling some of the more difficult provider network
requirements over the course of the next year, set in place means to handle difficult
access situations and unexpected events, and helping to fulfill the office’s mandate
to maintain market stability and contain health care costs while enhancing
consumer protection and access 10 care.

Data and Methods

After examining the significance of these new rule changes it has been determined that a
probable cost benefit analysis is needed. It has also been determined that the benefits of these
rule changes outweigh the costs. To the extent possible, this analysis considers both quantitative
and qualitative factors.

Probable Costs
Compliance Costs to Health Insurance Issuers

Health insurance issuers will probably incur extra costs due to these substantive regulatory
changes:
¢ The provider directories that they file will need to have additional information in
them. The cost 1o add this information is projected to be relatively minor, since the
provider reports themselves are already required to be filed and the issuers have over
six months to add these new items to the information they already collect from
providers (and report). The other relatively minor cost will the effort to build and
maintain websites to make this information available to health care enrollees
¢ They will have to build in provider network contracts with essential community
providers at a level at or above federal standards. This potentially could involve
additional contracting and negotiating costs to meet the new state standards in service
areas where they are not presently met.
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» They will now have specific, measurable standards for network access 1o report—
incorporating measures such as provider to enrollee ratios, maximum wait times for
scheduling appointments, appropriate distances to medical care providers and the
percentage of enrollees within set distances to these providers, emergency response
times, and availability of staff to cover questions about prior authorization and other
customer service issues. To the extent that this data is not presently collected or
analyzed in this manner this reporting will initially add an additional administrative
cost for the issuers

* Meeting these same standards will represent the greatest of the costs associated with
these new rules. This could require significantly greater additional contracting and
negotiating costs to ensure there are sufficient contracted providers in the issuers
networks to meet the new state standards in service areas where they are not presently
met—especially for plan years 2015 and 2016

¢ They will have to document their good faith efforts 10 negotiate contracts with ECPs
and other health care providers as a pre-condition to propose use of allternate access
delivery systems. Such documentation appears to represent a relatively minor cost
because much of it is probably collected now in order protect against lawsuits and
consumer complaints

Compliance Costs to Health Care Providers

Health care providers are likely to incur some additional costs related to these substantive
regulatory changes:

¢ They will need 1o provide additional information to the health insurance issuers to be used
in the enhanced provider directonies. The cost to add this information is projected to be
relatively minor, since the provider reports themselves are already required to be filed and
the issuers have over six months 10 add these items to the information they already collect
from providers

e Because health plans issuers will now have specific, measurable standards for network
access 1o meet and report this could mean some additional reporting by health care
provider. The most likely measures for such reporting by providers would be wait times
for scheduling appointments and emergency response times or instances where the new
state standards are not met. To the extent that this data is not presently collected or reported
this may represent an additional initial cost to the health care providers to set up this
reporting. The cost of this reporting could range from minimal to moderate, depending on
how the issuers choose to respond to the state standards

» They may be individually affected by tiered networks, depending on which tier each
individual provider or network is placed in. However, they will also have access to the tier
selection criteria and methodology that the issuers use for setting up tiered systems and will
receive advanced notification if a change in their particular tier placement is being
implemented
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Costs to Health Care Insurance Enrollees

¢ To the extent that health plan issuers end up paying additional costs to implement the
new provider network rules those costs would ultimately be passed on to health care
insurance enrollees in the form of increased premiums

» The new distance to provider guidelines in these rules could result in a small percentage
of the health care enroliees in rural counties having an increase in their driving distance
to see some health care providers; because of the relatively high percentage (88%) of
state population that is included in the urban designation, a similar or greater number of
enrollees may see a decrease in their driving distances

¢ Certain plan tier practices by health plan issuers could result additional out of pocket
costs {or commutes) for those health care enrollees that choose to plans with those tiers.
However, under these rules, health care enrollees choosing those plans would also have
been advised of those impacts prior to making their plan choice and making their
provider choices and would be rewarded with appropriately reduced premiums

Costs to the OIC

» The OIC anticipates that there will be no additional costs in implementing these rule
changes. While there will be some additional reports and information to review, the
setting of specific standards is anticipated to make the review process more streamlined.

» The Commissioner has incurred costs related to soliciting and receiving comments from
insurers and consumers in order to evaluate and develop these rule changes. These costs
have been absorbed.

Benefits

To Health Insurance Issuers:

¢ They will now have specific, measurable slandards for network access to meet
rather than more nebulous guidelines (such as “reasonable access™)}—
incorporating measures such as provider to enrollee ratios, maximum wait
times for scheduling appointments, appropriate distances to medical care
providers, emergency response times, and availability of staff to cover
questions about prior authorization and other customer service issues.

s Issuers are provided several additional means (and time) to meet these
standards: A) they are allowed to use sub-contracted networks, as long as the
result is not an avoidance of the network standards; B) under certain
conditions, they have the option to propose use of alternate access delivery
systems if they can demonstrate that good faith efforts to contract with
provider networks failed and when they can show that enrollees so served will
receive appropriate access to health care and will not be financially
disadvantaged; C) recognizing that lower population density also implies the
presence of fewer providers, the requirements for enrollee access in rural
areas are somewhat iooser o allow for more realistic network contracting
options: D) for plan year 2015 only there is a safe harbor standard that applies
to the filing of the Geographic Network Report and the Access Plan, allowing
for incomplete submissions provided the issuer identifies the specific items
missing, specifically explains why they are missing, and sets out a plan and
date for completion; and E) recognizing that these network requirements are
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new, the commissioner is given the option o extend the deadline for meeting
them for up to one year, if the issuer can show good faith efforts and a plan to
successfully meet the requirements in that time (note: #D and ¥E cannot be
combined to extend deadlines for two years)

. » Tiered networks will be allowed as a method for restraining costs—provided
the consumer and provider protections also put in place are met

To Health Care Providers:

* Health plan issuers will be required to negotiate with provider networks and
essential community providers in good faith in order to adequately provide
network services. However. the provisions of the new rules are intended to also
allow issuers to develop alternative delivery systems if good faith negotiations
break down

¢ They may be individually affected by tiered networks, depending on which tier
each individual provider or network is placed in. However, they will also have
access to the tier selection cnteria and methodology that the issuers use for setting
up tiered systems and will receive advanced notification if a change in their
particular tier placement is being implemented

e Physician cost profiles and other criteria for performance measurement by the
issuers will be readily available to physicians and facilities

e The new rule provision requiring at least one essential community provider
hospital in each county be in an issuers’ provider network will result in almost
every Designated Critical Access Hospital in Washington state being included in a
network

To Health Care Insurance Enrollees:

e The network access standards, once fully implemented, will mean that enrollees
will have standards for access that they can hold their health plan issuer
accountable for. These standards include the maximum days waiting for
ambulatory care appointments, the typical distances they must zavel to access
care, and the availability to staff to answer their concerns and provide prior
authorization for referral appointments

o Those using essential community providers will have as many or more choices
of in-network providers as would be found in most portions of the country,
since the state requirements would meet or exceed federal requirements

» They will gain notification about situations where emergency room providers
are out of network despite the emergency room facility being in network

o They will be guaranteed a quick response in emergency situations (30 munutes
urban: one hour rural), which meets the Health People 2020 target

o They will have enhanced provider directory information for making choices
berween plans, providers and tiered plans and the most vulnerable patients will be
protected from losing their providers (or being charged more) due to changes in
the tiered plan providers

e Those in urban areas, as defined in these rules{approximately 8§8% of the state
population), will be able to find an in-network prnimary care physician with an
open practice within 30 miles and 80% of all enrollees in urban areas should
similarly find most other specialists and other types of care providers within 30
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miles. In rural areas, the distances are greater but limited to a 60 mile radius.

To the OIC:

¢ These new rules provide specific measures and filed reports to use for measuring
whether the filed health plans networks actually can fulfill the promise that their
enrollees will be able 10 access care in them. In some cases these requirements
also are codifications of review standards used by the office

¢ These new rules also provide the office with some options to work with health plan
issuers to move toward fulfilling some of the more difficult provider network
requirements over the course of the next year, to set in place means to handle
difficult access situations and unexpected events, and to help to fulfill the office’s
mandalte to maintain market stability and contain health care costs while enhancing
consumer protection and access to care.

Conclusion

The quantitative and qualitative analysis of these rule changes is predominately positive—
with enrollees, providers and issuers all gaining greater clarity regarding the requirements for
reasonable access to care. The costs of doing so are mitigated by giving issuers both time to
implement and some options for designing their networks and plan tiers that will help
constrain costs {(while providing enrollees with protections against a resulting relaxation of
access standards). Thus, the benefits of these rule changes appear to outweigh the costs to the
affected entities.
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CR-101 (June 2004)
PREPROPOSAL STATEMENT OF INQUIRY (Implements RCW 34.05.310)

Do NOT use for expedited rule making

Agency: Office of the Insurance Commissioner

Subject of possible rule making: Health coverage issuer provider network formation, adequacy, and filing and approval
standards

Insurance Commissioner Matter No. R 2013-22

Statutes authorizing the agency to adopt rules on this subject: RCW 48.02.060, 48.18.120, 48.20.450, 48.20.460, 48.43.505,
48.43.510, 48.43.515, 48.43.525, 48.43.530, 48.43.535, 48.44.020, 48.44.050, 48.44.080, 48.46.030, 48.46.200, 45 CFR
156.230, 45 CFR 156.235, 45 CFR 156.245.

Reasons why rules on this subject may be needed and what they might accomplish: The current network adequacy and related
provider contracting regulations were adopted prior to the passage of the Affordable Care Act. Based on the significant
changes in health care delivery and access to care that will occur after January 1, 2014 due to health care reform, the
commissioner determines that updating these regulations is reasonable and necessary. Both qualified health plans, and
health plans offered off the Exchange, must have adequate networks that at a minimum do the following: (a) support delivery
of and access to services covered by the plans without unreasonable delay, (b) address the specific needs of the populations
served, (c} reflect the service area's needs based on the service area's utilization data and referral pattems, and (d) can
accommodate new or increased enrollment in the service area of previously uninsured individuals. Clarification of state
network adequacy criteria in these areas is needed to support issuer filings. in addition, under the Affordable Care Act's new
requirements, the cultural and language needs, or hearing, visual, physical and other limitations must be taken into account in
network formation; this is not addressed sufficiently in cument regulations. Issuer will benefil from written guidance regarding
the commissioner's review standards for inclusion in provider networks of the new category of essential community providers
for qualified health plans, and the network adequacy standards that are unique to or overlap with these provider types.

Identify other federal and state agencies that regulate this subject and the process coordinating the rule with these agencies:
The U.S. Department of Health and Human Services (HHS) issues regulations implementing the Affordable Care Act. These
proposed regulations will be consistent with any federal regulations issued on this topic. In addition, the commissioner’s staff
will confer with federal counterparts during the rule making process.

The state health benefit exchange, while not a state agency. cerifies qualified health plans to HHS for offering on the
Exchange. Network adequacy is a certification standard, and the commissioner will include the Exchange in the rule
development process.

Process for developing new rule (check all that apply):
[J Negotiated rule making
O pitot rute making
[ Agency study
X Other (describe) Submit written comments by October 20, 2013 1o: pilesgoordinator@gic wa.gov Fax: 360-586-3109

How interested parties can participate in the decision to adopt the new rule and formulation of the proposed rule before

publication:
(List names, addresses, telephone, fax numbers, and e-mail of persons to contact; describe meetings, oiher exchanges of information,
etc.)
Contact: Meg L. Jones Phone: 360-725-7170 Stakeholder meetings {0 discuss the proposed rules will be
P.O. Box 40258 Fax: 360-586-3109 held beginning in October, 2013. Please notify Ms. Jones if
Olympia WA 98504 you would tike to receive notice of these meetings.
rulescoordinalor{@gic.wa.gov
[S’g:ember 18. 2013 CODE REVISER USE ONLY
NAME (TYPE OR PRINT) OFFICE OF THE CODE REVSER
Mike Kreidler STATE OF WA SHINGTON
FILED
SIGNATURE DATE: September 18,2013
m Z q N ge TIME: B8:33 AM
TTE WSR 13-19-092
Insurance Commissioner
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PROPOSED RULE MAKING CR-102 (June 2012)

Do NOT use for expedited rute making

Agency: Office of the Insurance Commissioner

= Preproposal Statement of Inquiry was filed as WSR 13-19-092; or D Original Notice
i_] Expedited Rule Making—Proposed notice was filed as WSR ;or [ Supplemental Notice to WSR
i ] Proposal is exempt under RCW 34.05.310(4) or 34.05.330(1). [] Continuance of WSR

Title of rule and other Identifying information: Health coverage issuer provider network formation, adequacy, and filing and
approval standards

Insurance Commissioner Matter No. R 2013-22

Heaﬁng Iocauon(s): Subm“ written comments to:

Office of the Insurance Commissioner Name: Kate Reynolds

Training Room (TR-120) Address: PO Box 40258

5000 Capitol Bivd SE Olympia, WA §8504-0258

Tumwater. WA e-mail rulescoordinator{@oic.wa.qov

' Fax: 360-586-3109 by (date) April 21, 2014

Date: Apnt 22, 2014 Time: 9:00 am Assistance for persons with disabilities:
Contact: Lori Villafiores by April 21, 2014

TTY {360) 586-0241 or (360Q) 725-7087

Date of intended adoption: Apn! 14

(Note: This is NOT the effective daie)

Purpose of the proposal and its anticipated effects, including any changes In existing rules:
Based on the significant changes in health care delivery and access to care that will occur after January 1, 2014 due to
health care reform, the commissioner determined that updating regutations is reasonable and necessary, Both qualified
hezlth plans and health plans offered outside of the Exchange must have networks that at a minimum ensure access to
covered services without unreasonable delay and address the specific needs of the populations served. Clarification of the
provider network criteria in these areas is needed to support issuer filings. Issuers will benefit from written guidance
regarding the commissioner's review standards for provider networks in general and the inclusion of essential community
providers in networks for qualified health plans. The proposed rule also includes requirements for provider directories and
creates a more transparent process for the building and maintenance of provider networks.

Reasons supporting proposal: The current provider network regulations were adopted prior to the passage of the
Affordable Care Act.

Statutory authority for adoption: RCW 48.02.060, 48.18.120, Statute being implemented: RCW 48.20.450, RCW 48.44.020,
48.20.460, 48.43.505, 48.43.510, 48.43.515. 48.43.530, RCW 48.44.080, RCW 48.46.030, 45 CFR 156.230, 45 CFR
48.43.535, 48.44 050, 48.46.200 156.235, 45 CFR 156.245

Is rule necessary because of a: CODE REVISER USE ONLY

Federal Law?
Federal Courl Decision? & Yes L[] No OFFICE OF THE CODE REVISER
State Court Decision? O Yes B No STATE OF WASHINGTON

If yes, CITATION: OYes [ No .

45 CFR 156.230, 45 CFR 156.235, 45 CFR ILED

156.245 ’

SATE DATE: March 19,2014

March 19, 2014 TIME: 7:19 AM

NAME (type or print}

Mike Kreidler WSR 14-07-102

SIGNATURE :

TITLE

insurance Commissioner

(COMPLETE REVERSE SIDE)
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Agency comments or recommendations, if any, as to statutory language, implementation, enforcement, and fiscal matters:
None.

Name of proponent: Mike Kreidler, insurance Commissioner [ Private

] Public
& Governmental

Name of agency personnel responsible for:

Name Office Location Phone
Drafling............... Kate Reynolds PO Box 40258, Olympia, WA 98504-0258 (360) 725-7170
Implementation....Molly Nollette PO Box 40255, Olympia, WA 985040255 (360} 725-T1117
Enforcement........AnnaLisa Gellermann PO Box 40255, Qlympia, WA 98504-0255 (360) 725-7050

Has a small business economic impact statement been prepared under chapter 19.85 RCW or has a school district fiscal impact
statement been prepared under section 1, chapter 210, Laws of 20127

O Yes. Attach copy of small business economic impact statement or school district fiscal impact statement.

A copy of the statement may be obtained by contacting:

Name:
Address:
phone ( }
fax { )
e-mail

[ No. Explain why no staiement was prepared.

The entities that must comply with the proposed rule are not small businesses, pursuant to chapter 19.85 RCW.

Is a cost-benefit analys|s required under RCW 34.05.3287

£d Yes A preliminary cost-benefit analysis may be obtained by contacting:
Name: Kate Reynolds
Address: PO Box 40258
Olympia, WA 98504-0258
phone (360) 725-7170
fax  (360)586-3535
e-mail rulescoordinator@gic.wa.qov

O No: Please explain:
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AMENDATORY SECTION (Amending WSR 12-23-005, filed 11/7/12, effective
11/20/12) .

WAC 28B4-43-130 Definitions. Except as defined in other subchap-
ters and unless the context requires otherwise, the following defini-
tions shall apply throughout this chapter.

{1) "Adverse determination" has the same meaning as the defini-
tion of adverse benefit determination in RCW 48.43.005, and includes:

{a) The determination includes any decision by a health carrier's
designee utilization review organization that a request for a benefit
under the health carrier's health benefit plan does not meet the
health carrier's requirements for medical necessity, appropriateness,
health care setting, level of.care, or effectiveness or 1is determined
to be experimental or investigational and the requested benefit is
therefore denied, reduced, or terminated or payment is not provided or
made, in whole or in part for the benefit;

(b) The denial, reduction, termination, or failure to provide or
make payment, in whole or in part, for a benefit based on a determina-
tion by a health carrier or its designee utilization review organiza-
tion of a covered person's eligibility to participate in the health
carrier's health benefit plan:

(c) Any prospective review or retrospective review determination
that denies, reduces, or terminates or fails to provide or make pay-
ment in whole or in part for a benefitg; .

(d) B rescission of coverage determination; or

(e) A carrier's denial of an application for coverage.

(2) "Authorization" or "certification" means a determination by
the carrier that an admission, extension of stay, or other health care
service has been reviewed and, based on the information provided,
meets the c¢linical requirements for medical necessity, appropriate-
ness, level of care, or effectiveness in relation to the applicable
health plan.

(3) "Clinical review criteria" means the written screens, deci-
sion rules, medical protocols, or guidelines used by the carrier as an
element in the evaluation of medical necessity and appropriateness of
requested admissions, procedures, and services under the auspices of
the applicable health plan.

(4) "Covered health condition” means any disease, illness, injury
or condition of health risk covered according to the terms of any
health plan.

{5) "Covered person" or "enrollee" means an individual covered by
a health plan including ((am—en¥ellees)) a subscriber, policyholder,
or beneficiary of a group plan.

{(6) "Emergency medical condition"” means the emergent and acute
onset of a symptom or symptoms, including severe pain, that would lead
a prudent layperson acting reasonably to believe that a health condi-
tion exists that requires immediate medical attention, if failure to
provide medical attention would result in serious impairment to bodily
functions or serious dysfunction of a bodily organ or part, or would
place the person's health in serious jeopardy.

(7) "Emergency services" has the meaning set forth in RCW
48.43.005.

(8) "Enrollee point-of-service cost-sharing” or "cost-sharing”
means amounts paid to health carriers directly providing services,
health care providers, or health care facilities by enrollees and may
include copayments, coinsurance, or deductibles.

[ 1] 0TS-5830.8
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(3} "Facility"™ means an institution providing health care serv-
ices, including but not limited to hospitals and other licensed inpa-
tient centers, ambulatory surgical or treatment centers, skilled nurs-
ing centers, residential treatment centers, diagnostic, 1laboratory,
and imaging centers, and rehabilitation and other therapeutic set-
tings, and as defined in RCW 48.43.005.

(10) "Formulary" means a listing of drugs used within a health
plan.

(11) "Grievance" has the meaning set forth in RCW 48.43.005.

(12) "Health care provider" or "provider" means:

(a) A person regulated under Title 18 RCW or chapter 70.127 RCW,
to practice health or health-related services or otherwise practicing
health care services in this state consistent with state law; or

(b} An employee or agent of a person described in (a) of this
subsection, acting in the course and scope of his or her employment.

(13) "Health care service" or "health service" means that service
offered or provided by health care facilities and health care provid-
ers relating to the prevention, cure, or treatment of iliness, injury,
or disease.

(14) "Health carrier" or "carrier" means a disability insurance
company regulated under chapter 48.20 or 48.21 RCW, a health care
service contractor as defined in RCW 48.44.010, and a health mainte-
nance organization as defined in RCW 48.46.020( (—anddrsludes iggu-

-— A e [ ey - — s 3 = = rey— — —

mes 1) .
means a disability insurance company regulated un-
der chapter 48.20 or 48.21 RCW, a health care service contractor as
defined in RCW 48.44.010, and a health maintenance organization as de-
fined in RCW 48.46.020, and as that term is used in the Patient Pro-
tection and Affordable Care Act (P.L. 111-148, as amended (2010)).

{16} "Health plan" or "plan" means any individual or group poli-
cy, contract, or agreement offered by a health carrier to provide, ar-
range, reimburse, or pay for health care service except the fcollowing:

(a) Long-term care insurance governed by chapter 48.84 RCW:

(b} Medicare supplemental health insurance governed by chapter
4B.66 RCW;

{c) Limiced health care service offered by limited health care
service contractors in accordance with RCW 48.,44.035;

(d) Disability income;

(e) Coverage incidental to a property/casualty liability insur-
ance policy such as automobile personal injury protection coverage and
homeowner guest medical;

{f) Workers' compensation coverage;

(g) Accident only coverage;

(n) Specified disease and hospital confinement indemnity when
marketed solely as a supplement to a health plan;

(i} Employer-sponsored self-funded health plans;

(j} Dental only and vision only coverage; and

(k) Plans deemed by the insurance commissioner to have a short-
term limited purpose or duration, or to be a student-only plan that is
guaranteed renewable while the covered person is enrolled as a regular
full-time undergraduate or graduate student at an accredited higher
education institution, after a written request for such classification
by the carrier and subsequent written approval by the insurance com-
missioner.

((£25+)) (17) "Indian health care provider" means:
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a) The Indian Health Service, an agency operated U.S. De-
partment of Health and Human Services established by the Indian Health
Care Improvement Act, Section 601, 25 U.5.C. §1661;

{b) An Indian tribe, as defined in the Indian Health Care Im-
provement Act, Section 4{(14), 25 U.S5.C. §1603(14), that operates a
health program under a contract or compact to ¢ D m
the Indian Health Service pursuant to the Indian Self-Determination
and Education Assistance Ac ISDEAA 25 U.S5.C. 5450 et sea.:

{c) A tribal organization, as defined in the Indian Health Care
Improvement Act, Section 4(26), 25 U.S.C. §1603{(26), that operates a
health program under a contract or compact to carry out programs of
the Indian Health Service pursuant to the ISDEAA, 2 .5.C. 450 et

sed. s

(dl)_An Indian tribe, as defined in the Indian Health Care Im-
provementc Act, Section 4(14), 25 U.S.C. §1603{(14), or tribal organiza-

tion, as defined in the Indian Health Care Improvement Act, Section
4(26Y, 25 U.S.C. §1603(26), that operates a health program with fund-
ing provided in whole or pvart pursuant to 25 U.S.C. 8§47 (commonly
known as the Buy Indian Act); or

(e} An urban Indian organization that operates a health program
with funds in whole or part provided by Indian Health Service under a
grant or contract awarded pursuant to Title V of the Indian Health
Care_Improvement Act, Section 4(29), 25 U.S.C. §1603(29).

{18} "Managed care plan" means a health plan that coordinates the
provision of covered health care services to a covered person through
the use of a primary care provider and a network.

((+4%)) (19) "Medically necessary" or "medical necessity" in re-
gard to mental health services and pharmacy services is a carrier de-
termination as to whether a health service is a covered benefit be-
cause the service is consistent with generally recognized standards
within a relevant health profession.

((==28+)) (20} "Mental health provider" means a health care pro-
vider or a health care facility authorized by state law to provide
mental health services.

((£5+)) (2i) '"Mental health services" means in-patient or out-
patient treatment, partial hospitalization or out-patient treatment to
manage or ameliorate the effects of a mental disorder listed in the
Diagnostic and Statistical Manual (DSM) IV published by the American
Psychiatric Association, excluding diagnoses and treatments for sub-
stance abuse, 291.0 through 292.9 and 303.0 through 305.9.

((£22+)) (22) "Network" means the group of participating provid-
ers and facilities providing health care services to a particular
health plan or line of business (individual, small, or large group). A
health plan network for ((es=zsiexs)) issuers offering more than one
health plan may be smaller in number than the total number of partici-
pating providers and facilities for all plans offered by the carrier.

((=223)) (23) "Qut-patient therapeutic visit" or "out-patient
visit" means a clinical treatment session with a mental health provid-
er of a duration consistent with relevant professional standards used
by the carrier to determine medical necessity for the particular serv-
ice being rendered, as defined in Physicians Current Procedural Termi-
nology, published by the American Medical Association.

((4223+)) (24) "Participating provider" and "participating facili-
ty" means a facility or provider who, under a contract with the health
carrier or with the carrier's contractor or subcontractor, has agreed
to provide health care services to covered persons with an expectation
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of receiving payment, other than coinsurance, copayments, or deducti-
bles, from the health carrier rather than from the covered person.

((+23+)) [(25) "Person" means an individual, a corporation, a
partnership, an association, a joint venture, a joint stock company, a
trust, an unincorporated organization, any similar entity, or any com-
bination of the foregoing.

((£24+)) (26) "Pharmacy services" means the practiice of pharmacy
as defined in chapter 18.64 RCW and includes any drugs or devices as
defined in chapter 18.64 RCW.

((£25+)) (27) "Primary care provider” means a participating pro-
vider who supervises, coordinates, or provides initial care or con-
tinuing care to a covered person, and who may be required by the
health carrier to initiate a referral for specialty care and maintain
supervision of health care services rendered to the covered person.

((+2£+)) (28) "Preexisting condition"™ means any medical condi-
tion, illness, or injury that existed any time prior to the effective
date of coverage.

((£27)) (29} "Premium" means all sums charged, received, or de-
posited by a health carrier as consideration for a health plan or the
continuance of a health plan. Any assessment or any “"membership,”
"policy," "contract," "service," or similar fee or charge made by a
health carrier in consideration for a health plan is deemed part of
the premium. "Premium" shall not include amounts paid as enrollee
point-of-service cost-sharing.

({28 3 "Service area" means the geographic area or areas
within the state where a specific health plan is issued, accents mem-
bers or enrollees, and covers provided services. A service area must
be defined bv the countv or counties included unless, for gcod cause
the commissioner permits limitation of a service aresz by zip code.
Good cause includes geographic barriers within a service area, or oth-
er conditions that make offering coverage throughout an entire county
unreasonable.

(31) "Small group plan” means a health plan issued to a small em-
ployer as defined under RCW 48.43.005 (33) comprising from one to fif--
ty eligible employees.

({(+23+)) (32) "Substitute drug"” means a therapeutically equiva-
lent substance as defined in chapter ©65.41 RCW.

{{(+35+)) {33) "Supplementary pharmacy services" or "other pharma-
cy services" means pharmacy services involving the provision of drug
therapy management and other services not required under state and
federal law but that may be rendered in connection with dispensing, or
that may be used in disease prevention or disease management.

AMENDATORY SECTION (Amending WSR 01-03-033, filed 1/9/01, effective
7/1/01)

WAC 284-43-200 Network ((adeeptaey)) access—General standards.
(1) ((E—healsh sriax wat1l)) An issuer must maintain each ((exes))
provider network for each health vlan in a manner that is sufficient
in numbers and types of providers and facilities to assure that, to
the extent feasible based on the number and type of providers and fa-
cilities in the service area, all health plan services provided to
{ {eovered—persens)) enrollees will be accessible in a timely manner
appropriate for the enrollee's condition. An issuer must demonstrate
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that for each health plan's defined service area, a comprehensive
range of primarv, specialty, institutional, and ancillarv services are
readily available without unreasonable delav to all enrollees and that
emergency services are accessible twentv-four hours per day, seven
days per week without unreasonable delay.

_ (2} Each ((eevered persen—shatl)) enrollee must have adequate
choice among ((eeeh—type—ef)) health care providers, including those

( (eypes—ofproviders—whe)) providers which must be included in the
network under WAC 284-43-205, and for gualified health plans and

cuallfled stand- glone dental Qlans. under WAC 284 43 222. ((%ﬁ~——he

( An 1ssugr s service area {((shkal:)) must not be created in a
manner de51gned to discriminate or that results in_ discrimination

against persons because of age, gender, gender identity, sexual orien-

tation, disability, national origin, sex, family structure, ethnicity,

race, health condition, employment status, or socioeconomic status({ (-

31

11t £im -))
((+2)) (4) An 1ssuer must establlsh suff1c1ency and adequacy of
choice ((®=

of providers based on the number

and tyoe of Drov;ders and fac1llt1es necessary within the service area

for the plan to meet the access reguirements set forth in this sub-

=1

chaoter. Where an issuer establishes medical necessity or other prior
authorization procedures, the issuer must ensure sufficient gualified
staff is available to provide timely orior authorization decisions on
an appropriate basis, without delays detrimental to the health of en-
rollees.

{5} In any case where the issuer has an absence of or an insuffi-
cient number or tvoe of pvarticipmating providers or facilities to pro-
vide a particular covered health care service, the issuer must ensure
through referral bv the primary care provider or otherwise that the
enrollee obtains the covered service from a provider or facilitv with-
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in reasonable proximitv of the enrollee at no greater cost to the en-
roliee than if the service were obtained from network providers and

facilities. An issuer must satisfy this obligation even if an alter-
nate access deliverv request is filed and vending commissioner appro-
val.

An issuer mav use facilities in neighboripng service areas to sat-
isfv a network acces standard i e ollowing types of fa-
cilities is npot in the service area, or if the issuer can provide sub-

stantial evidence of good faith efforts on its part to contract with
the facilities in the service area. Such evidence of good faith ef-
forts to contract will include documentation about the efforts to con-
tract but not the substantive contract terms ¢offered bv either the is-
suer or the facilitv. This avcplies to the fo winag tvoes of facili-
ties:

{a) Tertiarv hospitals;

(b) Pediatric community hosoitals:

Specialtv or_ limited pitals h a rn_units, rehabili-

tative hospitals, orthopedic hospitals, a cance hospitals;

{(d) Neonatal intensive care units: and
{e) Facilities wvproviding transplant services, including those

that provide se¢lid organ, bone marrow, and stem cell transplants.
{6) Bn issuer must establish and maintain adequate arrangements
to ensure reasonable proximity of network providers and facilities to

the business or personal residence of ((eevefed—pexﬁeﬂs——ﬂeal%h—eaffe—

exs—shall)) enrollees, and located so as to not result in unreasonable

barriers to accessibilityv. Issuers must make reasonable efforts to in-

clude providers and facilities in networks in a manner that limits the

amount of travel required to obtain covered benefits. ((For—eyampier—2
- .1 ' - . 1 . 3

(7) A 51ncle case provider reimbursement agreement must be used
only to address unigue situations that tvpically oceur out—-of-network
and out-of-service area, where an enrollee requires services that ex-
tend bevond stabilization or cne time urgent care. Single case provid-
er reimbursement aagreements must not be used to fill holes or gaps in
the network and do not support a determination of network access.

{8) An issuer must disclose to enrollees that limitations or re-
strictions on access to participating providers and facilities may
arise Lrom Lhe health service referral and authorlzatlon practlces of

.(( 11
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+++)) the issuer. A descriction of the health plan's referral and
authorization practices, including information about how to coptact
customer service for guidance, must be set forth as_an introducti r
preamble to the provider directorv for a health plan. In the alterna-
tive, the description of referral and authorization practices may be

included in the summarv of benefits and explanation of coverage for
the health plan.

{8) To provide adequate choice to ((eovered—pexsens)) enrollees
who are American Indians/Alaska Natives, each health ((eerxrier shall))
issuey must maintain arrangements that ensure that American Indians/
Alaska Natives who are ((eovered—persens)) enrollees have access to

covered medical and behavicral health services provided by Indian
health care ((cerviees—and—foeititiesthat are—poart—ef the ITrdian

kealth—system)) providers.

{ (Gerriers—shatd)) Issuers must ensure that such ((
sens)) enrollees may obtain covered medical and behavioral health
services from the Indian health ((system)) care brovider at no greater
cost to the ({eevered-—pexsen)) enrollee than if the service were ob-
tained from network providers and facilities, even if the Indian
health care provider is not a contracted provider. ((Sarxiers)) Issu-
ers are not responsible for credentialing providers and facilities
that are part of the Indian health system. Nothing in this subsection
prohibits ({z—ea==iex)} an issuer from limiting coverage to those
health services that meet (({eg=riex)) issuer standards for medical ne-
cessity, care management, and claims administration or from limiting
payment to that amount payable if the health service were obtained
from a network provider or facility.

{10y An issuer must have a demonstrable method and contracting

strategy to ensure that contracting hospitals in a plan's service area
have the cavacitv to serve the entire enrcllee population based on

normal utilization.

{11) At a minimum, an issuer's provider network must adeguatelv
provide for mental health and substance use disorder treatment, in-
cluding behavioral health therapy.

(a) Adeguate networks include crisis intervention and stabiliza-
tion, wpsvchiatric inpatient hospital services, including voluntaryv
psychiatric invatient services, and services from mental health pro-
viders. There must be mental health providers of sufficient number and
tvpe to provide diaagnosis and medically necessary treagment of condi-
tions covered bv the plan through providers acting within their scope
of license and scope of competence established by education, training,
and experience to diaagnose and treat conditions found in the most re-
cent version of the Diagnostic and Statistical Manual of Medical Dis-
orders or other recognized diagpostic manual or standard.

(b) An issuer must establish a reasonable standard for the number
and geoaravhic distribution of mental health providers who can treat
serious mental illness of an adult and serious emotional disturbances
of a child, takinag into account the various tvpes of mental health
practitioners acting within the scope of their licensure.

The issver must measure the adeguacy ¢f the mental health network
against this standard at least twice a vear, and file an action plan
with the commissioner if the standard is not met.
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(c) Emerdgencv mental health services, including crisis_ interven-
tion and crisis stabilization services, must be included in an issu-
er's provider network.

{d) Bn issuer must include a sufficient number and tvoe of mental
health and substance use disorder treatment providers and facilities
within a servige area based on normal utilization patterns.

{e) An issuer must ensure that an enrcllee can identifv informa-
tion about mental health services and substance use disorder treatment
including benefits, providers, coverage, and_ other relevant informa-
tion by calling a customer service representative during normal busi-
ness hours.

{12) The provider network must include preventative and wellness

services, including chronic disease management and smokinag cessation
services as defined in RCW 48.43.005(37) and WAC 284-43-878{(9), If

these services are provided through a guit-line or help-line, the is-
suer must ensure that when follow-up services are medically necessary,
the enrollee will have access to sufficient information to access
those services within the service area. Contracts with quit-line or
help-line services are subject to the same conditions and terms as
other provider contracts under this section.

{i13) For the essential health benefits categdorv ¢of ambulatory pa-
tient services, as defined in WAC 284-43-878{1), an issuer's network
is adeguate if:

(a} The issuver establishes a network that affords enroltlee access
to urgent apooinctments without prior authorization within fortwv-eight

hours, or with prior authorization, within ninety-six hours of the re-
ferring provider's referral.

{bl For primarv care providers the following must be demonstra-
ted:

(i} The ratio of enrollee to primary care provider within the is-

suer's service area as a whole meets or exceeds the average ratio for
Washington state for the prior plan vear;

(ii) The network includes such numbers and distribution that
eightv percent of enrollees within the service area are within thirty

miles of a sufficient number of primarv care providers in an urban

area and within sixty miles of a sufficient number of primarv care

providers in a rural area from either their residence or work; and
(iii) FEnroliees have access to an_ aoppointment, for octher than

preventive services, with their primarv care provider within ten busi-

ness davs of reguesting one.

(c) For specialists:

(i) The issuer documents the distribution ¢f specialists in the
network for the service area in relation to the nopulation distribu-
tion within the service area; and

{ii) The jissuer establishes that when_ ap enrollee is referred to
a specialist, the enrollee has access o _an appointment with such a
specialist within fifteen business days for nonurgent services.

{d) For prevertive care services, and periodic follow-up care in-
cluding, but not limited to, standing referrals to specialists for
chronic conditions, periodic office visits to monitor and treat prea-
nancy, cardiac or mental health conditions, and laboratorv and radio-
logical or imaging monitorina for recurrence of disease, the issuer
permits scheduling such services in advance, consistent with profes-
sionally recoagnized standards of practice as determined by the treat-
ina licensed health care provider acting within the scope of his or
her practice.
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(14) The network access reaguirements in this subchapter apply to
stand-alone dental plans offered through the exchange or where a
stand-alone dental wlan is offered outside of the exchange for the

purpose of providing the essential health benefit categorv of pedia-
tric oral benefits. All such stapd-alone dental plans must ensure that

all covered services to enrollees will be accessible ip a timely man-
ner anpropriate for the enrollee's conditions.

(a) BAn issuer of such stand-azlone dental plans must demgpstrate
that, for the dental plan's defined service area, all services re-—
aguired under WAC 284-43-B79(3) are available to all enrollees without
unreasonable delav.

b Dental networks for pediatric oral services must b uffi-
cient for the enrcllee poopulation in the service area based on expec-
ted utilization.

(15) Issuers must meet all reguirements of this subsection for
all provider networks. 2n alternate access delivery reguest under WAC
284-43-201 mav be proposed onlv if:

d4) There are sufficient numbers and pes f providers or fa-

cilities in the service area to meet the standards under this subchap-
ter but the issuer is unable to contract with sufficient providers or
facilities to meet the network standards in this subchapter; or

b) An issuer's provider network has been previousl Drov -
der this section n provider or facility tvpe subseguen m
unavailable within a health plan's service area; or

{c) A countvy has a population that is fifty thousand or fewer,
and the countv is the sole service area for the plan, and the issuer
chooses to wpropose an alternative access deliverv system for that
county; or

{dl A gualified health plan issuer is unable to meet the stand-

ards for dinclusion of essential community providers, as provided under
WAC 2B4-43-222 (3){(d} and (4).

(16) This section is effective for all plans, whether new gor re-
newed, with effective dates on or after January 1, 2015,

NEW SECTION

WAC 2B4-43-201 Alternate access delivery request. (1) Where an
issuer's network meets one or more of the criteria in WAC 284-43-200
(15) (a) through (d), the issuer may submit an alternate access deliv-
ery request for the commissioner's review and approval. The alternate
access delivery request must be made using the Alternate Access Deliv-
ery Request Form C, as provided in WAC 284-43-220 (3)(d).

(a) An alternate access delivery system must provide enrollees
with access to medically necessary care on a reasonable basis without
detriment to their health.

(b) The issuer must ensure that the enrollee obtains all covered
services in the alternate access delivery system at no greater cost to
the enrollee than if the service was obtained from network providers
or facilities or must make other arrangements acceptable to the com-
missioner.

(1) Copayments and deductible requirements must apply to alter-
nate access delivery systems at the same level they are applied to in-
network services.
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(ii) The alternate access delivery system may result in issuer
payment of billed charges to ensure network access.

(c) An issuer must demonstrate in its alternate access delivery
request a reasonable basis for not meeting a standard as part of its
filing for approval of an alternate access delivery system, and in-
clude an explanation of why the alternate access delivery system pro-
vides a sufficient number or type of the provider or facility to which
the standard applies to enrollees.

(d) An issuer must demonstrate a plan and practice to assist en-
rollees to locate providers and facilities in neighboring service
areas in a manner that assures both availability and accessibility.
Enrollees must be able to obtain health care services from a provider
or facility within the closest reasonable proximity of the enrollee in
4 timely manner appropriate for the enrollee's health needs.

Blrernate access delivery systems include, but are not limited
to, such provider network strategies as use of out-of-state and out of
county or service area providers, and exceptions to network standards
based on rural locations in the service area.

{2) The commissioner will not approve an alternate access deliv-
ery system unless the issuer provides substantial evidence of good
faith efforts on its part to contract with providers or facilities,
and can demonstrate that there is not an available provider or facili-
ty with which the issuer can contract to meet provider network stand-
ards under WAC 284-43-200.

{(a) Such evidence of good faith efforts te contract, where re-
quired, will be submitted as part of the issuer's Alternate Access De-
livery Reguest Form C submission, as described in WAC 284-43-220 (3)
(d).

{(b) Evidence of good faith efforts to contract will include docu-
mentation about the efforts to contract but not the substantive con-
tract terms offered by either the issuer or the provider.

{(3) The practice of entering into a single case provider reim-
bursement agreement with a provider or facility in relation to a spe-
cific enrollee's condition or treatment requirements is not an alter-
nate access delivery system for purposes of establishing an adequate
provider network. A single case provider reimbursement agreement must
be used only to address unigue situations that typically occur out of
network and out of service area, where an enrollee requires services
that extend beyond stabilization or one time urgent care. Single case
provider reimbursement agreements must not be used to £fill holes or
gaps in a network for the whole population of enrollees under a plan,
and do not support a determination of nectwork access.

(4} This section is effective for all plans, whether new or re-
newed, with effective dates on or after January 1, 2015.

NEW SECTION

WAC 284-43-203 Use of subcontracted networks. (1) The primary
contractor with each provider and facility in an issuer's network must
be specifically identified in network report filings with the commis-
sioner. An issuer may use subcontracted networks as part of a provider
network for a service area, subject to the following requirements:

(a) An issuer must not elect to use less than one hundred percent
of the subcontracted network or networks in its service area.
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(b) An issuer may use a combination of directly contracting with
providers and use of a subcontracted network in the same service area.

(2} Upon request by the commissioner, an issuer must produce an
executed copy of its agreement with a subcontracted network, and cer-
tify to the commissioner that there is reasonable assurance the pro-
viders listed as part of the subcontracted network are under enforcea-
ble contracts with the subcontractor. The contract with the subcon-
tracted network's administrator must provide the issuer with the abil-
ity to require providers to conform to the requirements in chapter
284-43 WAC, subchapter B.

(3) If an issuer permits a facility or provider to delegate func-
tions, the issuer must require the facility or provider to:

{a) Include the requirements of this subchapter in its contract-
ing documents with the subcontracrtor, including providing the commis-
sioner with access to any pertinent information related to the con-
tract during the contract term, for up to ten years from the final
date of the contract period, and in certain instances, where required
by federal or state law, periods in excess of ten years;

{b} Provide the issuer with the right to approve, suspend or ter-
nminate any such arrangement.

{4) This section is effective for all plans, whether new or re-
newed, with effective dates on or after January 1, 2015.

NEW SECTION

WAC 284-43-204 Provider directories. {l) Provider directories
must be updated at least monthly, and must be offered to accommodate
individuals with limited-English proficiency or disabilities. An issu-
er must post the current provider directory for each health plan on-
line, and must make printed copy of the current directory available to
an enrollee upon request as required under RCW 48.43.510 (1) (g).

(2) For each health plan, the associated provider directory must
include the following information for each provider:

(a) The specialty area or areas for which the provider is 1i-
censed to practice and included in the network;

{(b) Any in-network institutional affiliation of the provider,
such as hospitals where the provider has admitting privileges or pro-
vider groups with which & provider is a member;

{c) Whether the provider may be accessed without referral;

(d) Any languages, other than English, spoken by the provider.

(3) An issuer must include in its electronic posting of a health
plan's provider directory a notation of any primary care, chiroprac-
tor, women's health care provider, or pediatrician whose practice is
closed to new patients.

(4) If an issuer maintains more than one provider network, its
posted provider directory or directories must make it reasonably clear
to an enrollee which network applies to which health plan.

(5) Information about any available telemedicine services must be
included and specifically described.

(6) Information about any available interpreter services, commu-
nication and language assistance services, and accessibility of the
physical facility must be identified in the directory, and the mecha-
nism by which an enrollee may access such services.
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(7) An issuer must include information about the network status
of emergency providers as required by WAC 284-43-252.

{8} This section is effective for all plans, whether new or re-
newed, with effective dates on or after January 1, 2015.

AMENDATORY SECTION (Amending WSR 99-16-036, filed 7/28/9%8, effective
8/28/99)

WAC 284-43-205 Every category of health care provxders {1}

: L l-)) Issuers must not exclude any category
of prov1ders licensed by the state of Washington who provide health
care services or care within the scope of thelr practice for ({cepdi-

o~

= $ L35 B Eor : C )) serv-
ices covered essentlal health benefits as de ed WAC
284-43-878 and RCW 48.43.715, for individual and small aroup DlanaL
and as covered by the basic health plan, as defined in RCW
48.43.005(4), for plans other than individual and small aroup.

For individual and small group plans, the issuer must not exclude
a category of provider who is licensed to provide services for that
condition, and 1s acting within the scope of practice, unless such
services would not meet the ((esr=iexlts}) issuver's standards pursuant
to RCW 48.43.045 (1) {(+&+)) L(a)l. For example, ((ifF—cheSHP preovides
eoverage—for)) if the issuer covers outpatient treatment of lower back
pain as part of the essential health benefits, any category of provid-
er that provides cost-effective and clinically efficacious outpatient
treatment for lower back pain within its scope of practice and other-
wise abides by standards pursuvant to RCW 48.43.045 (1) ((H+—==%)) La}
must not be excluded from the network.

(2) RCW 48.43.045 (1) (($B}+)) (a) permits ((hegleh—earriers)) is-
suers to require providers to abide by certain standards. These stand-
ards may not be used in a manner designed to exclude categorles of
providers unreasonably. For example, ((k : may) ) ilssuers
must not decide that a particular category of prov1der can never ren-
der any cost-effective or clinically efficacious services and thereby
exclude thac category ol provxder completely from heal h plans on that

[v3]

(3) Healeh plans are not prohlblted by thls section from placing
reasonable limits on individual services rendered by specific catego-
ries of providers based on relevant information or evidence of the

tvpe usually considered and relied upon in makinag determinations of
cost-effectiveness or clinical efficacv. However, health plans ({(=ma¥%})
must not contain unreasonable 1limits, and ((=2%)) must not include
limits on the type of provider permitted to render the covered service
unless such limits comply with RCW 48.43.045 (1) ({(-3)) L(a).
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(4) This section does not prohibit health plans from using re-
stricted networks. ((seatth—earsiers)) Issuers offering plans with re-
stricted networks may select the individual providers in any category
of provider with whom they will contract or whom they will reimburse.
{ (F—heatsh—earrier)) An issuer 1is not reqguired by RCW 48.43,045 or
this section to accede to a request by any individual provider for in-
clusion in any network for any health plan.

ta) Health plan{(s)) networks that use "gatekeepers" or "medical
homes" for access to specialist providers may use them for access to
specified categories of providers.

(b} For purposes of this section:

(i) "Gatekeeper"” means regquiring a referral from a oprimarv care

or direct access provider or practitioner to access specialtv or in-
patient services.

(ii) "Medical home" means a team based health care delivery model

for patient centered primarv care that provides comprehensive and con-
tinuous medical care to patients with the goal of obtaining maximized
health ocutcomes as modified and updated by the Agency for Healthcare
Research and Qualityv, the U.S. Department of Health and Human Services
{HRSA), and other state and federal agencies.

(5) ((# )) Issuers must not offer coverage for

health services for Certaln categories of providers solely as a sepa-
rately priced opticnal benefit.

(6) The insurance commissioner may grant reascnable temporary ex-
tensions of time for implementation of RCW 48.43.045 or this section,
or any part thereof for good cause shown.

AMENDATORY SECTION (Amending WSR 11-07-015, filed 3/8/11, effective
4/8/11)

Network reports—Format.

WAC 284-43-220

tproldm Tt .)) (1) An lssuer must submlt 1ts orov1der net-
work naLerlals to the commissioner for approval prior to or at the
time it files a newlv cffered health plan.

{a} For individual and small groups, the submission must occur
when the issuer files its plan under WAC 284-170-870. For grocups other
than individual and small, the submission must occur when the issuer
files a new health plan and as regquired in this section.

(b) _The commissioner may extend the time for filinga for good
cause shown.

(c) For plan vear 2015 only, the commissioner will permit a safe
harbor standard. An issuer, who can not meet the submission reguire-
ments in {(e) and {(f) of this subsection, will be determined to meet
the reguirements of those subsections even if the submissions are in-
complete, vrovided that the issuer:

{i} Identifies specifically each map regquired under subsection
{3V (el (i) of this section, or Access Plan component reguired under
subsection {(3)({f) of this section which has not been included in whole

or_part;
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(ii) FExplains the svecific reason each map or component has not
been included; and

(iii) Sets forth the issuer's plan to complete the filina, in-
cluding the date{s) by which each incomplete map and component will be
completed and filed.

(2) Unless indicated otherwise, the issuer's reports must be sub-
mitted electronically and completed consistent with the posted submis-
sion instructions on the commissioner's web site, using the reguired
formats.

(3] For plan vears beginning January 1, 2015, an issuer must sub-
mit the following specific documents and data to the commissioner to
document network access:

{a) Provider Network Form A. ( (A —earrier)) An issuer must file
({(ep—eleeteronie)) a2 report of all participating providers by network.

( (Zhi " atais f N oo - . . .

{i) The Provider Network Form 3 must be submitted for each net-
work being reviewed for network access. B network mav be used by more
than one blan.

{ii) An issuer must indicate whether a provider is an essepntial
community provider as instructed in the commissioner's Provider Net-
work Form & instructions.

{iii) An issuer must submit an updated, accurate Provider Network
Form A on a monthly basis by the 5th of each month for each network
and when a material change in the network occurs as described in sub-
chapter B.

(iv) Filing of this data satisfies the reporting requirements of
RCW 48.44.080 and the requirements of RCW 48.46.030 relating to filing
of notices that describe((s)) changes in the provider network.

{(++)) (b)) Provider directory certification. An issuer must_sub-
mit at the time of each Provider Network Form A submission a certifi-
cation that the provider directory posted on the issuer's web site is
specific to each plan, accurate as of the last date of the prior
month. A certification siagned bv an officer of the issuer must confirm
that the provider directorv contains only providers and facilities
with which the issuer has a signed contract that is in effect on the
darte of the certification.

f{c) Network Enrollment Form B.

- - el A e 13 1= -

exzte)) The Network Enrecllment Form B report provides the commissioner
with an issuer's count of total covered lives for the prior vear, dur-
ing each month of the vear, for each health plan by countwv.

(i} The report must be ((£iled)) submitted for each network ( (k¥
Hee——eaf pbusiness)) as_a separate report. The report must contain all
data items shown in and conform to the format of Network Enroillment
Form B prescribed by and available from the commissioner.

{(+3+)) (ii) An issuer must file this report bv March 31st of

each year.
{(d) Alternate Access Delivery Request Form C. For plan years that

beain on or after Januvary 1, 2015, alternate access delivervy reguests
must be submitted when an issuer's network meets one or more of the
criteria in WAC 284-43-200 (15)(a) through (d). Alternate access de-
liverv requests must be submitted to the commissioner using the Alter-—
nate Access Deliverv Reguest Form C.
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(i) The Alternate Access Delivery Reauest Form € submission must
address the following areas, and mav include other additicnal informa-

tion as regquested bv the commissioner:
(A)_A description of the specific issues the alternate access de-

livery svstem is intended to address, accompanied by suoporting data
describing how the alternate access delivery svstem ensures that en-
rollees have reasonable access to sufficient providers, by number and
tvoe, for covered services;

{B) A description and schedule of cost-sharing requirements for
providers that fall under the alternate access delivery system;

(C)_The issuer's proposed method of noting on its provider direc-
torv how an enrollee can access provider types under the alternpate ac-
cess delivery svstem;

(D) The issuer's marketing plan to accommodate the time peried
that the alternate access delivery svystem is in effect, and_specifi-

callvy describe how it impacts current and future enreliment and for
what period of time:

vider Network Form A and Network Enrollment Form B sub-

missions are reguired in relation to an alternate access delivery sys-
tem_on e is described in subsections an 2) of this secti .

{(iii) If a network becomes unable to meet the network acgess
standards after approval but prior to the health product's effective

date, an alternate access delivery reguest must include a timeline to
bring the network intec full compliance with this subchapter,

(e) Geographic Network Reports.

(i} The geogravhic mappinag criteria outlined below are minimum
reguirements and will be considered in conijunction with the standards
set forth in WAC 284-43-200 and 2B4-43-222. One map for each of the
following provider tvpes must be submitted:

(A) Hosnital and emercency services. Map must identifv provider

locations, and demonstrate that each enrollee in the service area has
access withip thirtv minutes in an wurban area and_sixty minutes in a
rural area from either their residence or workplace to general hospi-
tal facilities including emergency serviges.

{B) Primary care providers. Map must demonstrate that eightv per-
cent of the enrollees in the service area have access within thirty
miles in an urban area and sixtv _miles in a rural area from either
their residence or workplace to a primary care provider with an open
practice. The provider tvpe selected must have a license under Title
18 RCW that includes vprimarv care services in the scope of license.

(C) Mental health providers. For general mental health providers,
such as licensed wpsvchiatrists, psychologists, social workers, and
mental 1t nurse practitioners map  must demonstrate that
eiaghty percent of the enrollees in the service area have access to_ a
mental health oprovider within thirty miles ipn an urban area and sixtv
miles ip a rural area from either their residence or workplace. For
specialty mental health providers, the map must demonstrate that
eightv percent of the enrollees have access to the following tvpes of
service provider or facilitv: Evaluation and treatment, voluntary and
involuntarv inpatient mental health and substance use disorder treat-
ment, outpatient mental health and substance use discorder treatment,
and behavioral therapyv. If one of the tyvpes of specialtyv providers is
not available as reguired above, the issuer must propose an alternate
access delivery system to meet this reguirement.

{D) Pediatric services. For general pediatric services, the map
must demonstrate that eichtv percent of the covered children in the
service area have access to a pediatrician or other provider whose 1li-
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cense under Title 18 RCW includes pediatric services in the scope of
license. This access must be within thirty miles in an urban area and
sixtv miles in a rural area of their family or oplacement residence.
For specialty pediatric services, the mao must demonstrate that eichtv
percent of covered children in the service area have access to vedia-
tric specialtv care within sixty miles in an prban area and ninety
miles in a rural area of their family or placement residence. The pe-
diatri¢ specialtv tvoes include, but are not limited to, nevhrologv,
pulmonoloay, rheumatology, hematologv-oncology, perinatal medicine,

neurodevelopmental disabilities, cardiclogy, endocrinology, and gas-
troenteroclogy.
E) Specialtv services, An is mus Drovi one map for the

service area for each area of specialty found on the American Board of
Medical Specialties list of avoroved medical specialty boards. The maop

must demonstrate that eighty percent of the en lees in the service
area have access to an adeguate number of providers and facilities in
each specialty. Subspeciaglties are subsumed on each map.

(F) Therapy services. An issuer must provide one map that demon-
strates that eiaghtv percent of the enrcllees have access o the fol-
lowing tvoes of providers within thirty miles in an urhan area and
sixty miles in a rural area of their residence or workoplace: Chiro-
practor, rehabjlitative service providers and habilitative service

providers.

{(G) Home health, hospice, vision, and dental providers. An issuer
must provide one map that identifies each provider or facilitv to
which an enrollee has access in the service area for home health care,
hospice, vision, and pediatric oral coverage, including allied dental
professionals, dental therapist, dentists, and orthodontists.

{H) Ccovered pharmacy dispensing services. An jssuer must provide
one map that demonstrates the_ geographic distribution of the pharmacy
dispensing service within the service area. If a pharmacv benefit man-
ager is used bv ¢ issuer, the issuer establish that e specif-
ically contracted pharmacv locations within the service area ar
available to enrollees through the pharmacy benefit manager.

(I) Essential communitv providers. An issuer must provide one map
that demonstrates the geoaraphic _distribution of essential community
providers, bv tvne of provider or facility, within the service area.
This reguirement applies only to gualified health plans as certified
in RCW 43.71.065,

(ii) Fach report must include the provider data points on each
map, title the map as to the provider tyoe or facilitv tvpe it reore-
sents, include the network identification number the map applies to,
and the name of each countv included on the report.

(iii) For plan vears beqinning Januarv 1, 2015, and everv vear
thereafter, an issuer must submit reports as reguired in this subsec-
tion (1) to the commissioner for review and approval, or when an al-
ternate access delivery reguest is submitted.

{f) Access Plan. An issuer must establish an access plan specific
to each health plan that describes the issuer's strateqgy, policies,
and procedures necessarv to _establishing, maintaining, and administer-
ing an adequate network.

{i) At a minimum, the issuer's policies and procedures referenced
in the access plan must address:

{A) Referral of enrollees out-of-network, including criteria for
determining when an cut-of-network referral is reguired or appropri-

ate;
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(B} Copayment and coinsurance determination standards for enroll-
ees accessing care out-of-network;

{(C tandards of accessibility expressed in terms of obj ives
and minimum levels below which corrective action will be taken, in-

cluding the proximitv of specialists and hospitals to primary care
sources, and a_ method and process for documentation confirming that
access will not result in delay detrimental to health of enrcoliees;

DY Monitoring policies and procedures for compliance, including

tracking and documenting network capacity and availability;
{E) Standard hours of operation, and after-hours, for prior au-

thorization, consumer and brovider assistance, and claims adiudica-
tion;

F) Triage and screening arrangements for prior authorization re-
guests;
—_—— T

(G) Prior authorization processes that enrollees must follow, in-
cluding the responsibilities and scope of use of nonlicensed staff ¢o
handle enrollee calls about prior authorization;

H) Specific proce es i used to address the needs
of enrollees with limited-English vroficiencv and literacy, with di-
verse cultural and ethnic backgrounds, and with physical and mental
disabilities;

(T) Assessment of the health status of the population of enroll-
ees or prospective enrollees, including incorporation of the findings
of local public health community assessments, and standardized outcome

measur and use of the assessment data and_findings to develoo net-
work or networks in the service area;

(J) Notification to enrgllees regarding personal health informa-
tion privacv_richts and restrictions, termination of a provider from
the network, and maintaining contipuity o¢of care for enrollees when
there is a material change in the provider network, insolvencv of the
issuer, or other cessation of operations;

(K) Processes for corrective action for providers related to the
provider's licensure, prior_ authorization, referral and access compli-
ance. The orocess must include remedies to address insufficient access
to _appointmenis or services.,

(ii) An access ovlan applicable to each product, must be filed
with everv Geographic Network Revort, when the issuer seeks initial
certification of the network, submits its apnual rate filing to the
commissiconer for review and approval, or when an alternative access
delivery reguest is reguired due to a material change in the network.

iiii) The current access plan, with all associated data sets,
policies and procedures, must be made available to the commissioner
unon request, and a summary of the access plan's associated procedures
must be made available to the public unon request.

{4) For purposes of this section(|( “ L
; K h f

gy ~

aas9-)), "urban area" means:
{a} A county with a density of ninety persons per sguare mile; or
(b} An area with a twenty-five mile radius around an incorporated
city with a population of more than thirty thousand.
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NEW SECTION

WAC 284-43-221 Essential community providers for exchange plans—
Definition. "Essential community provider" means providers listed on
the Centers for Medicare and Medicaid Services Non-Exhaustive List of
Essential Community Providers. This 1list includes providers and fa-
cilities that have demonstrated service to medicaid, low-income, and
medically underserved peopulations in addition to those that meet the
federal minimum standard, which includes:

(1) Hospitals and providers who participate in the federal 340B
Drug Pricing Program;

{2) Disproportionate share hospitals, as designated annually;

{(3) Those eligible for Section 1927 Nominal Drug Pricing:

{4) Those whose patient mix is at least thirty percent medicaid
or medicaid expansion patients who have approved applications for the
Electronic Medical Record Incentive Program;

(5) State licensed community clinics or health centers or commun-
ity clinics exempt from licensure;

(6) Indian health care providers as defined in WAC
2B4-43-130(17);

(7) Long-term care facilities in which the average residency rate
is fifty percent or more eligible for medicaid during the preceding
calendar year;

(B) School-based health centers as referenced for funding in Sec.
4101 of Title IV of ACA;

(9) Providers identified as essential community providers by the
U.S. Department of Health and Human Services through subregulatory
guidance or bulletins;

(10) Facilities or providers who waive charges or charge for
services on a sliding scale based on income and that do not restrict
access or services because of a client's financial limitations;

(1i) Title X Family Planning Clinics and Title X look-alike Fami-
ly Planning Clinics;

(12) Rural based or free health centers as identified on the Ru-
ral Health Clinic and the Washington Free Clinic Association web
sites; and

(13) Federal gualified health centers (FQHC) or FQHC look-alikes.

NEW SECTION

WAC 284-43-222 Essential community providers for exchange plans—
Network access. .{l1) An issuer must include essential community pro-
viders in its provider network for qualified health plans and quali-
fied stand-alone dental plans in compliance with this section and as
defined in WAC 284-43-221.

(2) An issuer must include a sufficient number and type of essen-
tial community providers in its provider network to provide reascnable
access to the medically underserved or low-income in the service area,
unless the issuer can provide substantial evidence of good faith ef-
forts on its part to contract with the providers or facilities in the
service area. Such evidence of good faith efforts to contract will in-
clude documentation about the efforts to contract but not the substan-
tive contract terms offered by either the issuer or the provider.
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(3) The following minimum standards apply to establish adequate
qualified health plan inclusion of essential community providers:

(a) Each issuer must demonstrate that at least thirty percent of
available primary care providers, pediatricians, and hospitals that
meet the definition of an essential community provider in each plan's
service area participate in the provider network;

(b) The issuer's provider network must include access to one hun-
dred percent cof Indian health care providers in a service area, as de-
fined in WAC 2B4-43-130(17), such that qualified enrollees obtain all
covered services at no greater cost than if the service was obtained
from network providers or facilities;

(¢} Within a service area, fifty percent of rural health clinics
located outside an area defined as urban by the 2010 Census must be
included in the issuer's provider network;

{(d) For essential community provider categories of which only one
or two exist in the state, an issuer must demonstrate a good faith ef-
fort to contract with that provider or providers for inclusion in its
network, which will include documentation about the efforts to con-
tract but not the substantive contract terms offered by either the is-
suer or the provider;

{e) For gualified health plans that include pediatric oral serv-
ices or qualified dental plans, thirty percent of essential community
providers in the service area for pediatric oral services must be in-
cluded in each issuer's provider network;

(f} Ninety percent of all federally qualified health centers and
FQEC look-alike facilities in the service area must be included in
each issuer's provider network;

{g) At least one essencial community provider hospital per county
in the service area must be included in each issuer's provider net-
work; .

{h) At least fifteen percent of all providers participating in
the 3408 program in the service area, balanced between hospital and
nonhospital entities, must be included in the issuer's provider net-
work;

(i} By 2016, at least seventy-five percent of all school-based
health centers in the service area must be included in the lissuer's
network.

(4) An issuer must, at the request of a school-based health cen-
ter or group of school-based health centers, offer to contract with
such a center or centers to reimburse covered health care services de-
livered to enrollees under an issuer's health plan.

{(2) If a contract is not entered into, the issuer must provide
substantial evidence of good faith efforts on its part o contract
with a school-based health center or group of school-based health cen-
ters. Such evidence of good faith efforts to contract will include
documencation about the efforts to contract but not the substantive
contract terms offered by either the issuer or the provider.

(b) "School-based health center"” means a school-based location
for the delivery of health services, often operated as a partnership
of schools and community health organizations, which can include issu-
ers, which provide on-site medical and mental health services through
a team of medical and mental health professionals to school-aged chil-
dren and adolescents.

(5} An issuer must, at the request of an Indian health care pro-
vider, offer to contract with such a provider to reimburse covered
health care services delivered to qualified enrollees under an issu-
er's health plan.
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(2) Issuers are encouraged to use the current version of the
Washington State Indian Health Plan Addendum, as posted on http://
Www.aihc-wa.com, to supplement the existing provider contracts when
contracting with an Indian health care provider.

(b) If an Indian health care provider requests a contract and a
contract is not entered into, the issuer must provide substantial evi-
dence of good faith efforts on its part to contract with the Indian
health care provider. Such evidence of good faith efforts to contract
will include documentation about the efforts to contract but not the
substantive contract terms offered by either the issuer or the provid-
er.

(6) These requirements do not apply to integrated delivery sys-
tems pursuant to RCW 43.71.065.

NEW SECTION

WAC 284-43-229 Tiered provider networks. (1) "Tiered provider
network" means a network that identifies and groups providers and fa-
cilities into specific groups to which different provider reimburse-
ment, enrollee cost-sharing, or provider access requirements, or any
combination thereof, apply as a means to manage cost, utilization,
quality, or to otherwise incentivize enrollee or provider behavior,

(a) An issuer may use a term other than tiered network as long as
the term is not misleading or susceptible to confusion with a specific
licensee designation, such as accountable care organization.

(b) An issuer must not use tiered networks to limit access to
certain categories of providers or facilities.

(2) When an issuer's contracts include the placement of providers
or facilities in tiers, and the network design results in cost differ-
entials for enrollees, the issuer must disclose to enrollees at the
time of enrollment the cost difference and the basis for the issuer's
placement of providers or facilities in one tier or another.

{(3) The lowest cost-sharing tier of a tiered network must provide
enroliees with adequate access and choice among health care providers
and facilities for essential health benefits as set forth in WAC
284-43-878, 284-43-879, and 284-43-880.

(4) Cost-sharing differentials between tiers must not be imposed
on an enrollee if the sole provider or facility type or category re-
quired to deliver a covered service is not available to the enrcllee
in the lowest cost tier of the network.

(a) All enrollees must have reasonable access to providers and
facilities at the lowest cost tier of cost-sharing.

{b) Variations in cost-sharing between tiers must be reasonable
in relation to the premium rate charged.

{5) An issuer must include with the Provider Compensation Agree-
ment the metrics and methodology used to assign participating provid-
ers and facilities to tiers. An issuer must be able to demonstrate to
the commissioner's satisfaction that its assignment of providers and
facilities to tiers, when based on a rating system, is consistent with
the issuer's placement methodology.

(a) When an issuer revises or amends a guality, cost-efficiency
or tiering program related to its provider network, it must provide
notice to affected providers and facilities of the proposed change
sixty days before notifying the public of the program. The notice must
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explain the methodology and data, if any, used for particular provid-
ers and facilities and include information on provider appeal rights
as stated in the provider agreement.

{b) An issuer must make its physician cost profile available to
providers and facilities under a tieréd network, including the written
criteria by which the provider's performance is measured.

(6) An issuer's provider and facility ranking program, and the
criteria used to assign providers and facilities to different tiers,
must not be described in advertising or plan documents so as to de-
ceive consumers as to issuer rating practices and their affect on
available benefits. When a tiered network is used, an issuer must pro-
vide detailed iniormation on its web site and if requested, make
available in paper form information about the tiered network includ-
ing, but not limited to:

{(a) The providers and facilities participating in the tiered net-
work;

{(b) The selection criteria, if any, used to place the providers
and facilities, but not including the results of applying those selec-
tion criteria to a particular provider or facility;

{c) The potential for providers and facilities to move from one
tier to another at any time; and

{(d) The tier in which each participating provider or facility is
assigned.

(7) For any health plan in effect on a tiered network's reassign-
ment date, an issuer must make a good faith effort to provide informa-
tion to affected enrollees at least sixty days before the reassignment
takes effect. This information includes, but is not limited to, the
procedure the enrollee must follow to choose an alternate provider or
facility to obtain treatment at the same cost-sharing level. The spe-
cific classes of enrollees to whom notice must be sent are:

(a) Patients of a reassigned primary care provider if their pri-
mary care provider is reassigned to a higher cost-sharing level;

{(b) A patient in the second or third trimester of pregnancy if a
care provider or facility in connection with her pregnancy is reas-
signed to a higher cost-sharing level;

(c) A terminally ill patient if a provider or facility in connec-
tion with the illness is reassigned to a higher cost-sharing level;
and

(d) Patients under active treatment for cancer or hematologic
disorders, if the provider or facility that is delivering the care is
reassigned to a higher cost-sharing level.

NEW SECTION

WAC 284-43-230 Assessment of access. (1) The commissicner will
assess whether an issuer's provider network access meets the require-
ments of WAC 284-43-200, 284-43-201, and 284-43-205 such that all
health plan services to enrollees will be accessible in a timely man-
ner appropriate for the enrollee's condition. Factors considered by
the commissioner will include the following:

(a) The location of the participating providers and facilities;

(b) The location of employers or enrollees in the health plan;

(c) The range of services offered by providers and facilities for
the health plan;
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(d) Health plan provisions that recognize and provide for extra-
ordinary medical needs of enrollees that cannot be adequately treated
by the network's participating providers and facilities;

(e) The number of enrollees within each service area living in
certain types of institutions or who have chronic, severe, or disa-
bling medical conditions, as determined by the population the issuer
is covering and the benefits provided;

(f) The availability of specific types of providers who deliver
medically necessary services to enrollees under the supervision of a
provider licensed under Title 18 RCW;

(g) The availability within the service area of facilities under
Titles 70 and 71 RCW;

(h) Accreditation as to network access by a national accredita-
tion organization including, but not limited to, the National Commit-
tee for Quality Assurance (NCQA), the Joint Commission, Accreditation
Association of Ambulatory Health Care (RARHC), or URAC.

{2} In determining whether an issuer has complied with the provi-
sions of WAC 284-43-200, the commissioner will give due consideration
to the relative availability of health care providers or facilities in
the service area under consideration and to the standards established
by state agency health care purchasers. Relative availability includes
the willingness of providers or facilities in the service area to con-
tract with the issuer under reasonable terms and conditions.

{(3) If the commissioner determines that an issuer's proposed or
current network for a health plan is not adequate, the commissioner
may, for good cause shown, permit the issuer to propose changes suffi-
cient to make the network adequate within a sixty-day period of time.
The proposal must include a mechanism to ensure that new enrollees
have access tO an open primary care provider within ten business days
of enrolling in the plan while the proposed changes are being imple-
mented. This requirement is in addition to such enforcement action as
is otherwise permitted under Title 48 RCW.

AMENDATORY SECTION (Amending WSR 00-04-034, filed 1/24/00, effective
2/24/00)

WAC 284-43-250 { (Health—ecarriar)) Issuer standards for women's
right to directly access certain health care practitioners for women's
health care services. {1) (a) "Women's health care services” ({(is—de-
£ined—+e)) means organized services to provide health care to women,
inclusive of the women's preventive services reguired bv the Health
Resources and Services Administration of the U.S. Department of Health
and Human Services. The services include, but ((meed)) are not ((b2))
limited to, maternity care, reproductive health services, gynecologi-
cal care, general examination, and preventive care as medically appro-
priacte, and medically appropriate follow-up visits for these services.

11 e

that x o ok Togs aminpatiens-)) Women's
health care services also include any appropriate health care service
for other health problems, discovered and treated during the course of
a visit to a women's health care practitioner for a women's health

care service, which is within the practitioner's scope of practice.

- e P
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For purposes of determining a woman's right to directly access health
services covered by the plan, maternity care, reproductive health, and
preventive services include((+)): Contraceptive services, testing and
treatment for sexually transmitted diseases, pregnancy termination,
breast-feeding, and complications of pregnancy.

(b} ((F—eexxier—may)) An issuer must not exclude or limit access
to covered women's health care services coffered by a particular type
of women's health care provider, practitioner, or facility in a manner
that would unreasonably restrict access to that type of provider,
practitioner, or facility or covered service. For example, ({g—esrrier
may)) an issuer must not impose a limitation on maternity services
that would require all child birth to occur in a hospital attended by
a physicianL thus ({(+)) preventing a woman from choosing between and
using the blrthlng servrces of an advanced registered nurse practi-
tioner ((= ), a certified midwife, or a licensed
midwife.

(¢) ((A—eorxexiex—w=mov)) An issuer must not impose notification or
prior authorization requirements upon women's health care practition-
ers, providers, and facilities who render women's health care services
or upon women who directly access such services unless such require-
ments are imposed upon other providers offering similar types of serv-
ice. For example, ((a—esrerier—may}) an_issuer must not require a di-
rectly accessed women's health care practitioner to notify the plan
within seven days of providing direct women's health care services if
a primary care provider would not also be required to provide seven-
day notice to Lbe ((eéfftef)) issuer for the same or similar service.

{2y ((& hatl}) An issuer must not deny coverage
for medically appropriate laboratory services, imaging services, diag-
nostic services, or prescriptions for pharmaceutical or medical sup-
plies, which are ordered by a directly accessed women's health care
practitioner, and which are within the practitioner's scope of prac-
tice, if such services would be covered when provided by another type
of health care practitioner. ((? 2-3

e = e ke

hai-l)) An issuer must
not reguire authorization by another type of health care practitioner
for these services. For example, if the ((eaerrier)) issuer would cover
a prescription if the prescription had been written by the primary
care provider, the ((eg=rier—shatl)) issuer must cover the prescrip-
tion written by the directly accessed women's health care practition-
er.

a e

(3)(a) All ((beaith eorxzierg—ahsll)) issuers must permit each fe-
(( x * - 1 3 3 X =Y L 2 - .

male
£

AS—w%——QGJQ+T)) Droviders or Dractitioners for approprlate covered
women's health care services without prior referral from another
health care pracrltroner

(b) (("

)) An issuer may limit direct access
to rhose women's health care practitioners who have
51gned participating provider agreements with the ((eaxsiex)) issuer
for a specific ((kemefit))} health plan network. Irrespective of the
financial arrangements {((a—eexxfexr)) an issuer may have with partici-
pating prov1ders, ({(a—eaxxriex)) an_ issuer may not limit and ((shkeiz))
must not permit a network provider to limit access to a subset of par-
ticipating women's health care practitioners within the network. Such
an impermissible limitation might arise when a primary care provider's
group practice receives a capitation payment for comprehensive care to
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( (—covesed—persern)) an enrollee and then represents to the ((sevexed
pexser)) enrollee that only those gynecologists in the primary care
provider's clinic are available for direct access. Nothing in this
subsection {(ska3})) must be interpreted to prohibit (({e—earziex)) an
issuer from contracting with a provider to render limited health care
services.

{c) Every {(earriex—shall)) issuer must include in each provider
network((+)) a sufficient number of each type of practitioner included
in the definition of women's health care practitioners in RCW
48.42.100(2)._A "sufficient number" means enough to reasonably ensure
that enrollees can exercise their right of direct access within their
service area, based on the number of providers with women's health
care service in the scope of their license, and the number of enroil-
ees. An issuer must demonstrate the basis on which it determined the
sufficiencv of the number and type of providers under this section.

{d) {(BegirningJuzy—315—2655+)) A woman's right to directly ac-
cess practitioners for health care services, as provided under RCW
48.,42.100, includes the right to obtain appropriate women's health
care services ordered by the practitioner from & participating facili-
ty used by the practitioner.

(4) To 1nform enrollees of their rights under RCW 48.42.100, all
((boateh : )) lssuers must include in enrollee handbooks a
wricten explanaLlon of a woman's right to dlrectly access ((women's
=)} covered women's health care services.
Enrollee handbooks {{sk=+%)} must include information regarding any
limitations to direct access, including, but not limited to:

(a) Limited directi access based on a benefit plan's closed net-
work of practitioners, if appropriate; and

(b) The {(earriex's)) issuer's right to limit coverage to medi-
cally necessary and appropriate women's health care services.

(5) No ((eerrier)) issuer shall impose cost-sharing, such as co-
payments or deductibles, {for directly accessed women's health care
services, that are not required for access to health care practition-
ers acting as primary care providers.

NEW SECTION

WAC 284-43-252 Hospital emergency service departments and prac-
tice groups. Enrollees must have access tO emergency services twenty-
four hours per day, seven days per week. An issuer must make good
faith attempts to contract with provider groups offering services
within hospital emergency departments, if the hospital is included in
its network. Such evidence of good faith efforts to contract will in-
clude documentation about the efforts to contract but not the substan-
tive contract terms offered by either the issuer or the provider
groups. If the issuer is unsuccessful in contracting with provider
groups offering services within contracted hospital emergency depart-
ments, the issuer's provider directory must prominently note that
while the hospital's emergency department is contracted, the providers
within the department are not.
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AMENDATORY SECTION (Amending WSR 99-21-016, filed 10/11/99, effective
11/11/99)

WAC 284-43-331 Effective date. (1) All participating provider
and facility contracts entered into after the effective date of these
rules ((shall)) must comply with these rules no later than ({Fszy—2r
25586)) Januarv 1, 2015.

(2) Participating provider and facility contracts entered into
prior to the effective date of these rules ({sha3})) must be amended
upon renewal to comply with these rules, and all such contracts
((sB=%%)) must conform to these provisions no later than January 1,
((284L)) 2015. The commissioner may extend the January 1, ({({288%))]

2015, deadline for (({ae—kealth earriex)) an issuer for an additional
( (se54+—=antha)) one vear, 1if the ((keatsth—eagesriexr)} issuer makes a

written reqguest. That request must explain how a good faith effort at
compliance has been made, provide the specific reasons the deadline
cannot be met, and state the date the {((keattheaxxiex)) issuer ex-
pects to be in compliance (no more than ((six—merths)) one vear beyond
January 1, ((265%)) 2015).

REPEALER

The following section of the Washington Administrative Code is
repealed:

WAC 284-43-340 Effective date.

0TS-5930.8
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Mandy Weeks Decl.

EXHIBIT 5

Rule-Making Order
CR-103P (April 2014)



CR-103P (May 2009
RULE-MAKING ORDER (Implements l(acw%mos.ss?))

Agency: Office of the Insurance Commissioner Permanent Rule on'y

-| Effective date of rule:
Permanent Rules
6 31 days after filing.

O Other {specify) {If less than 31 days aftor filing, a specific finding under RCW 34.05.380{3) is required and should be
stated balow)
Any other findings required by other provisions of law as precondition to adoption or effectiveness of rule?

[ Yes B No If Yes, explain:

Purpose: Based on the significant changes in health care delivery and access to care that will occur after January 1, 2014
due to health care reform, the commissioner determined that updating regulations is reasonable and necessary. Both
qualified health plans and health plans offered outside of the Exchange must have networks that at a minimum ensure
access to covered services without unreasonable delay and address the specific needs of the populations served.
Clarification of the provider network criteria in these areas is needed to support issuer filings. Issuers will benefit from
written guidance regarding the commissioner's review standards for provider netwarks in general and the inclusion of
essential community providers in networks for qualified health plans. The proposed rule also includes requirements for
provider directories and creates a more transparent process for the building and maintenance of provider networks.

Insurance Commissioner Matter No. R 2013-22

Citation of existing rules affected by this order:
Repealed: WAC 284-43-340
Amended: WAC 284-43-130, 284-43-200, 284-43-205, 284-43-220, 284-43-250, 284-43-331
Suspended: N/A

Statutory authority for adoption: RCW 48.02.060, 48.18.120, 48.20.460, 48.43.505, 48.43.510. 48.43.515, 48.43.530, 48.43.535,
48.44.050, 48.46.200

Other authority: RCW 48.20.450, RCW 48.44.020, RCW 48.44 080, RCW 48.46.030, 45 CFR 156.230, 45 CFR 156.235, 45 CFR
156.245

PERMANENT RULE (Including Expedited Rula Making)
Adopted under notice filed as WSR 13-19-092 on March 19, 2014.
Describe any changes other than editing from proposed to adopted version:
WAC 284-43-130(15): stand alone definition of “issuer” was stricken as it created an intemnal discrepancy in the
definitional section. Maintained as part of the definition of “health carmrier,” WAC 284-43-130(14). Renumbered section.
WAC 284-43-130(30): struck “within the state” from definition. Stricken to more accurately reflect the marketplace as
issuers’ offer plans in border counties which utilize providers and facilities in neighboring states to provide sufficient
number and choice of providers to enrolliees in a manner that limits the amount of travel.
WAC 284-43-130(30): changed "health plan” to "product” for consistency.
WAC 284-43-200(11){a): changed “Medical’ to “Mental® to accurately reflect the name of the publication.
WAC 284-43-200(12): changed "preventative” {o "preventive” for consistency with WAC 284-43-878(9).
WAC 284-43-200{13)(b)(i): ratio of "enrollee to primary care provider” was changed to "primary care prowder to enrollee”
to accurately reflect the ratio.
WAC 284-43-200(13)}b)(iii}: changed "their" to "a" in reference to a primary care provider for consistency.
WAC 284-43-200(15)(d): struck reference to subsection {d} of (3) and section (4) as these are no longer valid cross
references.
WAC 284-43-220(3)e)(i{E): struck *each area” and made specialty plural. Also struck "each” and included “the.” Both
changes made to accurately reflect the intent of the section.
WAC 284-43-220(3)(e)iil): struck “this” for readability.
WAC 284-43-220(3)(f): changed “health plan” to “product” for consistency.
WAC 284-43-220(3XA(i)(K): changed "Processes” to “Issuer’s process” to differentiate from the Department of Health's
corvective actions.
WAC 284-43-220(4)(b): corrected “"An area with™ to "An area within" to accurately reflect the definition.
WAC 284-43-220(3)(dXi)(A): added “and facilities” for consistency.
WAC 284-43-220(3XeXi)(C): include “substance use disorder” in title of map and also included “substance use disorder’
where specialty mental health providers are referenced. Amended language for consistency with other areas of the rule
that reference mental health and substance use disorder providers.
WAC 284-43-222(5)(a). name of addendum was cormrected.
WAC 284-43-229(4): amended language to make consistent with the section, changed “lowest cost tier of the network” to
read “lowest cost-sharing tier of the network."
Throughout rule reference 1o *file” or “filing” was changed to “submit” or submitted” to make the rule consistent.
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i a preliminary cost-benefit analysis was prepared under RCW 34.05.328, a final cost-benefit analysis is available by
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Note: If any category is left blank, it will be calculated as zero.
No descriptive text.

Count by whole WAC sections only, from the WAC number through the history note.
A section may be counted in more than one category.

The number of sections adopted in order to comply with:

Federal statute: New 4 Amended 2 Repealed 1
Federal rules or standards: New 4 Amended 2 Repealed 1
Recently enacted state statutes: New 0 Amended 0O Repealed 0
The number of sections adopted at the request of a nongovernmental entity:
New 0 Amended 0 Repealed 0
The number of sections adopted in the agency’s own initiative:
New 0 Amended 0 Repealed 0
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New 5 Amended § Repealed 1
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Negotiated rule making: New 0 Amended 0O Repeated 0
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Other alternative rule making: New 0 Amended 0 Repealed 0
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AMENDATORY SECTION ({(Amending WSR 12-23-005, filed 11/7/12, effective
11/20/12)

WAC 284-43-130 Definitions. Except as defined in other subchap-
ters and unless the context requires otherwise, the following defini-
tions shall apply throughout this chapter.

{1) "Adverse determination" has the same meaning as the defini-
tion of adverse benefit determination in RCW 48.43.005, and includes:

(a) The determination includes any decision by a health carrier's
designee utilization review organization that a request for a benefit
under the health carrier's health benefit plan does not meet the
health carrier's requirements for medical necessity, appropriateness,
health care setting, level of care, or effectiveness or is determined
to be experimental or investigational and the requested benefit is
therefore denied, reduced, or terminated or payment is not provided or
made, in wheole or in part for the benefit;

(b) The denial, reduction, termination, or failure to provide or
make payment, in whole or in part, for a benefit based on a determina-
tion by a health carrier or its designee utilization review organiza-
tion of a covered person's eligibility to participate in the health
carrier's health benefit plan;

(c) Any prospective review or retrospective review determination
that denies, reduces, or terminates or fails to provide or make pay-
ment in whole or in part for a benefit;

{d) A rescission of coverage determination; or

{e) A carrier's denial of an application for coverage.

{2) "Authorization" or "certification" means a determination by
the carrier that an admission, extension of stay, or other health care
service has been reviewed and, based on the information provided,
meets the clinical reguirements for medical necessity, appropriate-
ness, level of care, or effectiveness in relation to the applicable
health plan.

(3) "Clinical review criteria” means the written screens, deci-
sion rules, medical protocols, or guidelines used by the carrier as an
element in the evaluation of medical necessity and appropriateness of
requested admissions, procedures, and services under the auspices of
the applicable health plan.

(4) "Covered health condition" means any disease, illness, injury
or condition of health risk covered according to the terms of any
health plan.

(5) "Covered person”" or "enrollee" means an individual covered by
a health plan including ((ar—erxrollees)) a subscriber, policyholder,
or beneficiary of a group plan.

(6) "Emergency medical condition" means the emergent and acute
onset of a symptom or symptoms, including severe pain, that would lead
a prudent layperson acting reasonably to believe that a health condi-
tion exists that requires immediate medical attention, if failure to
provide medical attention would result in serious impairment to bodily
functions or serious dysfunction of a bodily organ or part, or would
place the person's health in serious jeopardy.

(7) "Emergency services" has the meaning set forth in RCW
48.43.005. .
(8) "Enrollee point-of-service cost-sharing” or "cost-sharing”

means amounts paid to health carriers directly providing services,
health care providers, or health care facilities by enrollees and may
include copayments, coinsurance, or deductibles.
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(9) "Facility"” means an institution providing health care serv-
ices, including but not limited to hospitals and other licensed inpa-
tient centers, ambulatory surgical or treatment centers, skilled nurs-
ing centers, residential treatment c¢enters, diagnostic, laboratory,
and imaging centers, and rehabilitation and other therapeutic set-
tings, and as defined in RCW 48.43,005.

(10) "Formulary" means a listing of drugs used within a health
plan.

(11) "Grievance" has the meaning set forth in RCW 48.43.005.

(12) "Health care provider" or "provider" means:

(a) A person regulated under Title 18 RCW or chapter 70.127 RCW,
to practice health or health-related services or otherwise practicing
health care services in this state consistent with state law; or

(b) An employee or agent of a person described in ({a) of this
subsection, acting in the course and scope of his or her employment.

(13) "Health care service" or "health service" means that service
offered or provided by health care facilities and health care provid-
ers relating to the prevention, cure, or treatment of illness, inijury,
or disease.

{14) "Health carrier"™ or "carrier" means a disability insurance
company regulated under chapter 48.20 or 48.21 RCW, a health care
service contractor as defined in RCW 48.44.010, and a health mainte-
nance organization as defined in RCW 48.46.020, and includes "issuers"
as that term is used in the Patient Protection and Affordable Care Act
(P.L. 111-148, as amended (2010}))}.

(15) "Health plan" or "plan" means any individual or group poli-
cy, contract, or agreement offered by a health carrier to provide, ar-
range, reimburse, or pay for health care service except the following:

{a} Long-term care insurance governed by chapter 48.84 RCW;

{b} Medicare supplemental health insurance governed by chapter
48.66 RCW;

(¢} Limited health care service offered by limited health care
service contractors in accordance with RCW 48.44.035;

{d) Disability income;

(e} Coverage incidental to a property/casualty liability insur-
ance policy such as automobile personal injury protection coverage and
homeowner guest medical;

(f) Workers' compensation coverage;

(g) Accident only coverage;

(h) Specified disease and hospital confinement indemnity when
marketed solely as a supplement to a health plan;

(i) Employer-sponsored self-funded health plans;

(j) Dental only and vision only coverage; and

(k) Plans deemed by the insurance commissioner to have a short-
term limited purpose or duration, or to be a student-only plan that is
guaranteed renewable while the covered person is enrolled as a regular
full-time undergraduate or graduate student at an accredited higher
education institution, after a written request for such classification
by the carrier and subsequent written approval by the insurance com-
missioner. :

(16) "Indian health care provider" means:

{a} The Indian Health Service, an_agency operated by the U.S. De-
partment of Health and Human Services established bv the Indian Health
Care Improvement Act, Section 601, 25 U.5.C. §1661;

{(b) Bn Indian_ tribe, as defined in the Indian Health Care Im-
provement Act, Section 4(14), 25 U.S.C. §1603(14), that operates a
health program under a contract_ or compact to carry out programs of
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the Indian Health Service pursuant to the Indian Self-Determination
and Fducation Assistance Act (ISDEAA), 25 U.S.C. $450 et seg.; .

{c} A tribal organization, as defined in the Indian Health Care
Improvement Act, Section 4(26), 25 U.S.C. §1603(?6}, that operates a
health program under a contract or compact to carry out programs of
the Indian Health Service pursuant to the JFSDEAA, 25 U.S.C. §450 et
seqg.;

{d} An Indian tribe, as defined in the Indian Health Care Im-
provement Act, Section 4(i4), 25 U.S.C. §1603(i14), or tribal organiza-
tion, as defined in the Indian Health Care Improvement Act, Section
4(26), 25 U.S5.C. §1603(26), that operates a health program with fund-
ing provided 'in whole or part pursuant to 25 U.S.C. §47 (commonly
known as the Buv Indian Act); or

{e) An urban Indian organization that operates a health program
with funds in whole or part provided by Indiap Health Service under a
grant or contract awarded pursuant to Title V of the Indian Health
Care Improvement Act, Section 4(29), 25 U.S.C. §1603(29).

{17) "Managed care plan" means a health plan that coordinates the
provision of covered health care services to a covered person through
the use of a primary care provider and a network.

({(+¥%+)) (18) "Medically necessary" or "medical necessity” in re-
gard to mental health services and pharmacy services is a carrier de-
termination as to whether a health service is a covered benefit be-
cause the service is consistent with generally recognized standards
within a relevant health profession.

{(2&)) (19} "Mental health provider" means a health care pro-
vider or a health care facility authorized by state law to provide
mental health services.

{(£359+)) (20) "Mental health services" means in-patient or out-
patient treatment, partial hospitalization or out-patient treatment to
manage or ameliorate the effects of a mental disorder listed in the
Diagnostic and Statistical Manual (DSM) IV published by the American
Psychiatric Association, excluding diagnoses and treatments for sub-
stance abuse, 291.0 through 292.9 and 303.0 through 305.9.

((425+)) (21) "Network" means the group of participating provid-
ers and facilities providing health care services to a particular
health plan or line of business (individual, small, or lardge agroup)., A
health plan network for ({easriers)) issuers offering more than one
health plan may be smaller in number than the total number of partici-
pating providers and facilities for all plans offered by the carrier.

((+2%F)) {22) *"Out-patient therapeutic wvisit" or '"out-patient
visit" means a clinical treatment session with a mental health provid-
er of a duration consistent with relevant professional standards used
by the carrier to determine medical necessity for the particular serv-
ice being rendered, as defined in Physicians Current Procedural Termi-
nology, published by the American Medical Association.

{(+22+)) (23 "Participating provider" and "participating facili-
ty" means a facility or provider who, under a contract with the health
carrier or with the carrier's contractor or subcontractor, has agreed
to provide health care services to covered persons with an expectation
of receiving payment, other than coinsurance, copayments, or deducti-
bles, from the health carrier rather than from the covered person. )

{(+232>})) (24) "Person" means an individual, a corporation, a
partnership, an association, a joint venture, a joint stock company, a
trust, an unincorporated organization, any similar entity, or any com-
bination of the foregoing.
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((+243+)) (25) "Pharmacy services" means the practice of pharmacy
as defined in chapter 18.64 RCW and includes any drugs or devices as
defired in chapter 18.64 RCW.

((+25+)) (26) "Primary care provider" means a participating pro-
vider who supervises, coordinates, or provides initial care or con-
tinuing care to a covered person, and who may be required by the
health carrier to initiate a referral for specialty care and maintain
supervision of health care services rendered to the covered person.

((+25+)) (27) "Preexisting condition" means any medical condi-
tion, illness, or injury that existed any time prior to the effective
date of coverage.

((+22+)) (28) "Premium” means all sums charged, received, or de-
posited by a health carrier as consideration for a health plan or the
continuance of a health plan. Any assessment or any "membership,"
"policy," "contract," "service," or similar fee or charge made by a
health carrier in consideration for a health plan is deemed part of
the premium. "Premium" shall not include amounts paid as enrollee
point-of-service cost-sharing.

({(£28+)) (2 "Service area" means the geodrachic area or areas
where a specific product is issued, accepts members or enrollees, and
covers provided services. A service area must be defined by the countv
or counties included unless, for agood cause, the commissioner vermits
limitation of a service area by zip code. Good cause includes dgeo-
graphic barriers within a service area, or other conditions that make
offering coverage throughout an entire county unreasonable.

(30) "Small group plan” means a health plan issued to a small em-
ployer as defined under RCW 48.43.005(33) comprising from one to fifty
eligible employees.

((£25+)) (31} "Substitute drug” means a therapeutically equiva-
lent substance as defined in chapter 6%.41 RCW.

((£39+)) (32) "Supplementary pharmacy services" or "other pharma-
cy services" means pharmacy services involving the provision of drug
therapy management and other services not required under state and
federal law but that may be rendered in connection with dispensing, or
that may be used in disease prevention or disease management.

AMENDATORY SECTION (Amending WSR 01i-03-033, filed 1/9/01, eiffective
7/1/01)

WAC 284 -43- 200 Network ({adeguaey)) access—General standards.

{1) ((&— a>2)) An issuer must maintain each ((ptar))
provider netw0rk for each health plan in a manner that is sufficient
in numbers and types of providers and facilities to assure that, to
the extent feasible based on the number and tvpe of providers and fa-
cilities in the service area, all health plan services provided to
( (eevered—pexrgeons)) enrollees will be accessible in a timelv manner
appropriate for the enrollee's condition., n_issuer must demonstrate
that _for each health plan's defined service area, a comprehensive
ranage of primary, specialtv, institutional, and ancillary services are
readilyv available without unreasonable delay to all enrogllees and that
emerdency.__services are accessible twentyv-four hours per day, seven
days per week without unreasonable delay.

(2) Each {({ecovered—person—shall)) enrollee must have adequate
choice among ((esek—%=ype—e£)) health care providers, including those
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{ (&ypes—of providers who)) providers which must be included in the
network under WAC 284-43-205, and for qualified health plans and

gualified stand-alone dental plans, under WAC 284-43-222. [({Ip—the

= -

e ¥ : = = ))

{3 An issuer's service area (({skz2})} must not be created in a
manner designed to discriminate or that results in discrimination
against persons because of age, gender, agender identity, sexual orien-

tation, disabilitv, national oriagin, sex, family structure, ethnicicy,
race, health condition, employment status, or socioeconomic status( (-

1

I +im b ).
((+2+)) {4) An issuer must establish sufficiency and adegquacy of
choice ((= 1 : i B *

1
< I rriox balt)) of providers based on the number
and tvoe of providers and facilities necessarv within the service area
for the plan to meet the access reguirements set forth in this sub-
chaoter. Where an issuer establishes medical necessity or other prior
authorizarion procedures, the issuer must ensure sufficient gualified
staff is available to provide timely prior authorization decisions on
an_approbriate basis, without delavs detrimental to the health of en-
rollees.

{(5) Tn anv case where the issuer has an absence of or an insuffi-
cient number or tvpe of participating providers or facilities to opro-
vide a particular covered health care service, the issuer must ensure
through referral by the primary care provider or otherwise that the
enrollee obtains the covered service from a provider or facility with-
in reasonable proximity of the enrcllee at no greater cost to the en-
rollee than if the service were obtained from network providers and
facilities. An issuver must satisfv this obligation even if an alter-
nate access deliverv reguest has been submitted and is pending commis-
sioner aobroval.

An issuer may use facilities in neighboring service areas to sat-
isfv _a network access standard if one of the following tvpes of fa-
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cilities is not in the service area, or if the issuer can provide sub-
stantial evidence of good faith efforts on its part to contract with
the facilities in the service area, Such evidence of good faith ef-
forts to contract will include documentation about the efforts to_ con-
tract but not the substantive contract terms offered bv either the is-
suer or the facility. This applies to the following types of facili-
ties;

{a} Tertiarv hospitals;

{(b) Pediatric communitv hospitals;

Specialty _or limi ospitals, s b nits, rehabili-

tative hospitals, orthopedi ospitals, and cancer care hospitals;

d) Neonatal intensive care units; and

(e) Facilities providing transplant services, including those

that provide solid organ, bone marrow, and stem cell transplants.
(6) An issuer must establish and maintain adequate arrangements

to ensure reasonable proximity of network providers and facilities to

the business or personal residence of ((

exs—s=hatt) ) enrollees, and located so as_to not reSult in unreasonable

barriers to accessibility. Issuers must make reascnable efforts to in-

clude providers and facilities in networks in a manner that limicts the

amount of travel required to obtain covered benefits. ((Ser—exanmprer——=
! s - - . .

(7) A 51ncle case provider reimbursement adgreement must be used
only to address unigue situations that tvpicallyv occur ocut-of-network
and out of service area, wWhere an enrollee requires services that ex-

tend bevond stabilization or one time urgent care. $Single case provid-
er reimbursement agreements must not be used to fill holes or gaps in

the network and do not support a determination of network access.

(8) An issuer must disclose to enrollees that limitations or re-
strictions on access to participating providers and facilities may
arise from the health service referral and authorlzatlon practlces of

43Y)) the issuer. A description of the health plan's referral and

authorization practices, including information about how to contact
customer service for auidance, must be set forth as an introduction or
preamble to the provider directorv for a health plan. In the alterna-
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tive, the description of referral and authorization practices may be
included in the summary of benefits and explanation of coverage for
the health plan.

{9) To provide adequate choice to ((eevered—perssens)) enrollees
who are American Indians/Alaska Natives, each health ((egssier shall))
issuer must maintain arrangements that ensure that American Indians/
Alaska Natives who are ((eevered—persens)) enrollees have accgess to

covered medical and behav10ral health services Drov1ded bg Indian
health care ({ ooian

beatish—gyorem) ) orov1ders

( (egzrierg—sbarl)) Issuers must ensure that such ((eevered—peor—
ges3)) enrollees may obtain covered medical and behavioral health
services from the Indian health ((system}) care provider at no greater
cost to the ({eevered—persen)) enrollee than if the service were ob-
tained frem network providers and facilities, even if the Indian
health care orovider is not a contracted provider. {(Egzziexs)) Issu-
ers are not responsible for credentialing providers and facilities
that are part of the Indian health system. Nothing in this subsection
prohibits ({a—ear=iexr)) an issuver from limiting coverage to those
health services that meet ((eszrier)} issuer standards for medical ne-
cessity, care management, and claims administration or from limiting
payment to that amount payable if the health service were obtained
from a network provider or facility.

(10) An issuver must have a demonstrable method and contracting

strategv to ensure that contracting hospitals in a plan's service area
have the capacitv to serve the entire enrollee population based on

normal utilization.
(11Y At a minimum, an issuer's provider network must adequatelv

provide for mental health and substance use disorder treatment, in-

cluding behavioral health theraoy.

{(a) Adeguate networks include crisis intervention and stabiliza-
tion, opsvchiatric inpatient hospital services, including voluntarv
psvchiatric inpatient services, and services from mental health pro-
viders. There must be mental health providers of sufficient number and
type to provide diagnosis and medically necessarv treatment of condi-
tions covered bv the plan through providers acting within their scope
of license and scope of competence established bv education, training,
and experience to diaanose and treat conditions found in the most re-
cent version of the Diagnostic and Statistical Manual of Mental Disor-
ders or other recognized diagnostic manual or standard.

{(b) An issuer must establish a reasonable standard for the number
and geographic distribution of mental health providers who can treat
serious mental iliness of an adult and serious emotional disturbances
of a child, taking into account the varicus types of mental health
practitioners acting withip the scope of their licensure.

The issuer must measure the adeguacy of the mental health network
against this standard at least twice a vear, and submit an action plan
with the commissioner if the standard is not met.

{c) Emercencv mental health services, including crisis interven-
tion and crisis stabilization services, must be included in an issu-
er's provider network.

{d) An issuer must include a sufficient number and tvoe of mental
health and substance use disorder treatment providers and facilities
within a service area based on normal utilization patterns.

{e) An issuer must ensure that an enrollee can identify informa-
tion about mental health services and substance use disorder treatment
including benefits, providers, coverage, and other relevant informa-
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tion by calling a customer service representative during normal busi-
ness hours.

(12) The provider network must include preventive and wellness
services, including chronic disease management and smoking cessation
services as defined in RCW 48.43.005(37) and WAC 284-43-878(%9). If
these services are provided through a guit-line or help-line, the is-
suer must ensure that when follow-up services are medically necessary,
the enrollee will have access to sufficient information to access
those services within the service area. Contracts with guit-line or
help-line services are subject to the same conditions and terms as
other provider contracts under this section.

(13) For the essential health benefits categorv of ambulatorv pa-
tient services, as defined in WAC 284-43-878(1}, an issuer's network
is adegquate if:

(a} The issuer establishes a network that affords enrollee access
to_urgent appeointments without prior authorization within fortv-eight

hours, or with prior authorization, within ninety-six hours of the re-
ferring provider's referral.
{b) For primarv care providers the following must be demonstra-

i) The ratio of primar are providers to enrollees within the
issuer's service area as a wheole meets or exceeds the average ratio
for Washinaton state for the prior olan vear;

ii) The network includes such n ers and distribution that
eighty percent of enrollees within the service area are within thirtv
miles of a sufficient number of primary care providers in an urban

area and within sixtv miles of a sufficient number of primarv care
providers in a rural area from either their residence or work; and

{iii) Enrollees have access to an appointment, for other than
preventive services, with a primarv care provider within fen business
davs of recuesting one.

{c) For specialists:

{i) The issuer documents the distribution of specialists in the
network for the service area in relation to the obopulation distribu-
tion within the service area; and

{ii) The issuer establishes that when_an enrcllee is referred to
a specialist, the enrollee has access to an appointment with such a
specialist within fifteen business days for nonurgent services.

{d) For preventive care services, and periodic follow-up care in-
cluding, but not limited to, standing referrals to specialists for
chronic conditions, periodic office visits to monitor and treat preg-
nancy, cardiac or mental health conditions, and laboratory and radio-
logical or imaginag monitorinag for recurrence of disease, the issuer
permits scheduling such services in advance, consistent with profes-
siponallv recoanized standards of practice as determined by the treat-
ing licensed health care provider actinag within the scope of his or
her practice.

{(14) The network access reaguirements in this subchapter applv to
stand-alone dental plans offered through the exchange or where a
stand-alone dental plan is offered outside of the exchance for the
purpose of providing the essential health benefit category of pedia-
tric oral benefits. All such stand-alone dental plans must ensure that
all covered services to enrollees will be accessible in a timely man-
ner appropriate for the enrollee's conditions.

{a) An issuer of such stand-alone dental plans must demonstrate
that, for the dental plan's defined service area, all services re-

ted:

(8] 0TS-5930.14
OIC EXHIBIT 5 - Page 11 of 28



guired under WAC 284-43-879({3) are available to all enrcllees without
unreasconable delav,

{b} Dental networks for pediatric oral services must be suffiji-
cient for the enrollee pogpulation in the service area based on expec-
ted utilization.

(15} JIssuers must meet all reguirements of this subsection for

all provider networks. An alternate access delivery reguest under WAC

284-43-201 may be propgsed only if:
{a) There are sufficient numbers and tvpes of providers or fa-

cilities in the service area to meet the standards under this subchao-
ter but the issuer is unable to contract with sufficient providers or
facilities to meet the network standards in this subchaoter; or

(bl An issuer's provider network has been previously approved un-

der this section, and a provider or facility tyvpe subsecuentlv becomes
unavailable within a health plan's service area; or

(c) A county has a population that is fifty thousand or fewer,
and the county is the sole service area for the plan, and the issuer
chooses to propose an alternative access delivery system for _that
county; or

{(d) A cgualified health pian issuer is unable to meet the stand-

ards for inclusion of essential community providers, as provided under
WAC 284-43-2221(3).

(16) This section is effective for all plans, whether new or re-
newed, with effective dates on or after Januarv 1, 2015

NEW SECTION

WAC 284-43-201 Alternate access delivery request. (1) Where an
issuer's network meets one or more of the criteria in WAC 284-43-200
{15) {a} through (d), the issuer may submit an alternate access deliv-
ery request for the commissioner's review and approval. The alternate
access delivery request must be made using the Alternate Access Deliv-
ery Request form C, as provided in WAC 284-43-220 (3) (d}.

{(a) An alternate access delivery system must provide enrollees
with access to medically necessary care on a reasonable basis without
detriment to their health.

.(b) The issuer must ensure that the enrollee obtains all covered
services in the alternate access delivery system at no greater cost to
the enrollee than if the service was obtained from network providers
or facilities or must make other arrangements acceptable to the com-
missioner.

(i) Copayments and deductible requirements must apply to alter-
nate access delivery systems at the same level they are applied to in-
network services. )

(ii) The alternate access delivery system may result in issuer
payment of billed charges to ensure network access.

(c) An issuer must demonstrate in its alternate access delivery
request a reasonable basis for not meeting a standard as part of its
filing for approval of an alternate access delivery system, and in-
clude an explanation of why the alternate access delivery system pro-
vides a sufficient number or type of the provider or facility to which
the standard applies to enrollees.

(d) An issuer must demonstrate a plan and practice to assist en-
rollees to locate providers and facilities in neighboring service
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areas in a manner that assures both availability and accessibility.
Enrollees must be able to obtain health care services from a provider
or facility within the closest reasonable proximity of the enrollee in
a timely manner appropriate for the enrollee's health needs.

Alternate access delivery systems include, but are not limited
to, such provider network strategies as use of out-of-state and out of
county or service area providers, and exceptions to network standards
based on rural locations in the service area.

(2) The commissioner will not approve an alternate access deliv-
ery system unless the issuer provides substantial evidence of good
faith efforts on its part to contract with providers or facilities,
and can demonstrate that there is not an available provider or facili-
ty with which the issuer can contract to meet provider network stand-
ards under WAC 284-43-200.

{(a) Such evidence of good faith efforts to contract, where re-
guired, will be submitted as part of the issuer's Alternate Access De-
livery Request Form C submission, as described in WAC 284-43-220 (3)
{d).

(b) Evidence of good faith efforts to contract will include docu-
mentation about the efforts to contract but not the substantive con-
tract terms offered by either the issuer or the provider.

(3) The practice of entering into a single case provider reim-
bursement agreement with a provider or facility in relation to a spe-
cific enrollee's condition or treatment requirements is not an alter-
nate access delivery system for purposes of establishing an adequate
provider network. A single case provider reimbursement agreement must
be used only to address unique situations that typically occur out of
network and out of service area, where an enrollee requires services
that extend beyond stabilization or one time urgent care. Single case
provider reimbursement agreements must not be used to fill holes or
gaps in a network for the whole population of enrollees under & plan,
and do not support a determination of network access.

(4) This section is effective for all plans, whether new or re-
newed, with effective dates on or after January 1, 2015.

NEW SECTION

WAC 284-43-203 ©Use of subcontracted networks. (1) The primary
contractor with each provider and facility in an issuer's network must
be specifically identified in network report filings with the commis-
sioner. An issuer may use subcontracted networks as part of a provider
network for a service area, subject to the following requirements:

(a) An issuer must not elect to use less than one hundred percent
of the subcontracted network or networks in its service area.

(b) An issuer may use a combination of directly contracting with
providers and use of a subcontracted network in the same service area.

(2) Upon request by the commissioner, an issuer must produce an
executed copy of its agreement with a subcontracted network, and cer-
tify to the commissioner that there is reasonable assurance the pro-
viders listed as part of the subcontracted network are under enforcea-
ble contracts with the subcontractor. The contract with the subcon-
tracted network's administrator must provide the issuer with the abil-
ity to require providers to conform to the requirements in chapter
284-43 WAC, subchapter B.
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(3) If an issuer permits a facility or provider to delegate func-
tions, the issuer must require the facility or provider to:

(a) Include the requirements of this subchapter in its contract-
ing documents with the subcontractor, including providing the commis-
sioner with access to any pertinent information related to the con-
tract during the contract term, for up to ten years from the final
date of the contract period, and in certain instances, where required
by federal or state law, periods in excess of ten vyears:

' {(b) Provide the issuer with the right to approve, suspend or ter-
minate any such arrangement.

{4) This section is effective for all plans, whether new or re-
newed, with effective dates on or after January 1, 2015.

NEW SECTION

WAC 284-43-204 Provider directories. (1} Provider directories
must be updated at least monthly, and must be offered to accommodate
individuals with limited-English proficiency or disabilities. An issu-
er must post the current provider directory for each health plan on-
line, and must make a printed copy of the current directory available
to an enrollee upon request as required under RCW 48.43.510 (1) (qg).

(2} For each health plan, the associated provider directory must
include the feollowing information for each provider:

(a} The specialty area or areas for which the provider is 1li-
censed to practice and included in the network;

{b) Any in-network institutional affiliation of the provider,
such as hospitals where the provider has admitting privileges or pro-
vider groups with which a provider is a member;

{c} Whether the provider may be accessed without referral;

{d}) Any languages, other than English, spoken by the provider.

{(3) An issuer must include in its electronic posting of a health
plan's provider directory a notation of any primary care, chiroprac-
tor, women's health care provider, or pediatrician whose practice is
closed to new patients.

(4) If an issuer maintains more than one provider network, its
posted provider directory or directories must make it reasonably clear
to an enrollee which network applies to which health plan.

{(5) Information about any available telemedicine services must be
included and specifically described.

{6) Information about any available interpreter services, commu-
nication and language assistance services, and accessibility of the
physical facility must be identified in the directory, and the mecha-
nism by which an enrollee may access such services.

{(7) An issuer must include information about the network status
of emergency providers as required by WAC 284-43-252.

(8) This section is effective £for all plans, whether new or re-
newed, with effective dates on or after January 1, 2015.
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AMENDATORY OSECTION (Amending WSR 99-16-036, filed 7/28/938, effective
8/28/99)

WAC 284 43 =205 Every category of health care providers. (1)

k --)) Issuers mus; not exclude any category
of prov1ders llcensed by the state of Washington who provide health
care services or care within the scope of their practice for ((eesdi-

~~

2843 L L Ll 3 ; : LTty ) )
ices covered as essential health benefits, as defined in WAC
284-43-878 and RCW 48.43.715, for individual and small group plans;
and as covered by the basic health plan, .as defined in RCW
48.43.005(4), for vlans other than individual and small group.

For individual and small group plans, the issuer must not exclude
a category of provider who is licensed to provide services for
((ekat)) a _covered condition, and is acting within the scope of prac-
tice, unliess such services would not meet the (({eassiexls)) issuer's
standards pursuant to RCW 48.43.045 (1) ((4&+)) (a)l. For example, ({(&££
= =)} if the issuer covers outpatient treat-
ment of lower back paln as part of the essential health benefits, any
category of provider that provides cost-effective and clinically effi-

‘cacious outpatient treatment for lower back pain within its scope of

practice and otherwise abides by standards pursuant to RCW 48.43.045

{1) ((He3—==%)) {(a) must not be excluded from the network.
(2) RCW 48.43.045 (1) ({+e+)) (a) permits ((heattkh—egeriers)) is-

suers to reqguire providers to abide by certain standards. These stand-
ards may not be used in a manner designed to exclude categories of
providers unreasonably. For example, ((heatth—earriers—may)} issuers
must not decide that a particular category of provider can never ren-
der any cost-effective or clinically efficacious services and thereby
exclude that caeegory of provider completely from health plans on that

{3) Health plans are not prOhlblted by thlS section from placing
reasonable limits on individual services rendered by specific catego-
ries of providers based on relevant information or evidence of the
type usuallv considered and relied upon in making determinations of
cost-effectiveness or clinical efficacy. However, health plans (({==¥)})
must not contain unreasonable limits, and ((may)) must neot include
limits on the type of provider permitted to render the covered service
unless such limits comply with RCW 48.43.045 (1) ((4&¥)) fa).

(4) This section does not prohlblt health plans from using re-
stricted networks. ((& } })) Isspers offering plans with re-
stricted networks may select the individual providers in any category
of provider with whom they will contract or whom they will reimburse.
{ (A—healeh—earrie=)) An issuer is not required by RCW 48.43.045 or
this section to accede to a request by any individual provider for in-
clusion in any network for any health plan.
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{a) Health plan((s)) networks that use "gatekeepers" or "medical
homes" for access to specialist providers may use them for access to
specified categories of providers.

(b) For purposes of this section:

{i) "Gatekeeper" means reaguiring a referral from a brimarv care
or direct access brovider or practitioner to access specialty or in-
patient services.

(ii) "Medical home" means a team based health care deliverv model
for patient centered primary care that provides comprehensive and con-
tinuous medical care to patients with the goal of obtaining maximized
health outcomes as modified and updated by the Agency for Healthcare
Research and Quality, the U.S. Department of Health and Human Services
{HRSA), and other state and federal agencies.

{5) ((&# }) Issuers must not offer coverage for

et

health services for certaln categories of providers sclely as a sepa-
rately priced optional benefit.

{6) The insurance commissioner may grant reasonable temporary ex-
tensions of time for implementation of RCW 48.43.045 or this section,
or any part thereof for good cause shown.

AMENDATORY SECTION (Amending WSR 11-07-015, filed 3/8/11, effective
4/8/11) .

WAC 28@-43—220 Network reports—Format. { (EFach—bheal-th—eagrriaxr

.)) (1) An Lssuer must submlt 1ts orov1der net—
work materlals to the commissioner for approval prior to _gor at the

time it files a newly offered health plan. )
(a) For individual and small groups, the submission must occur

when the issuer suybmits its _plan under WAC 284-170-870. For groups
other than individual and small, the submission must occur when the
issuer submits a new health plan and as reguired in this section.

{(b) The commissioner mav extend the time for filing for good
cause shown.

{c) For plan vear 2015 onlv, the commissioner will permit a safe
harbor standard. An issuer who can not meet the submission reguire-
ments ipn (e) and (f) of this subsection will be determined to meet the
reguirements of those subsections even if the submissions are incom-
plete, provided that the issuer:

Identifie specificall each map reguired r subsecti
(3){e) (i) of this section, or BAccess Plan component reguired under
subsection {(3)(f) of this section, which has not been included in
whole or part;

(ii) Explains the specific reason each map or component has not
been included; and

(iii) Sets forth the issuer's plan to complete the submission,
including the date(s) bv which each incomplete map and component will
be completed and submitted.

{2) Unless_indicated otherwise, the issuer's reports must be sub-
mitted electronicallyv and completed consistent with the posted submis-—
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sion instructions on the commissioner's web site, usinag _the required
formats.

{(3) For plan vears beginning January 1, 2015, an issuer must sub-
mit the following specific documents and data to the commissioner to
document network access:

{a) Provider Network Form A. ((A—eoxx=ier)) An issuer must ((£2e
ar—eteetrernda)) submit a report of all participating providers by net-
work.

o b—montk})
(i) The Provider Network Form A must be submitted for each net-
work beinag reviewed for network access. A network mav be used bv more
than one plan.

(ii) An issuer must indicate whether a provider is an essential
community provider as instructed in the commissjioner's Provider Net-
work Form A instructions.

(iii}) An issuer must submit an updated, accurate Provider Network
Form A on a monthlv basis bv the 5th of each month for each network
and when a material change in the network occurs as described in sub-
chapter B.

(iv) Filing of this data satisfies the reporting requirements of
RCW 48.44.080 and the requirements of RCW 48.46.030 relating to filing
of notices that describe((s)) changes in the provider network.

((#+2+)) (b] Provider directory certification. An issuer must sub-
mit at the time of each Provider Network Form A submission a certifi-
cation that the provider directorv posted on the issuer's web site is
specific to each plan, accurate as of the last date of the prior
month. A certification sianed bv an officer of the issuer must confirm
that the provider directorv contains onlv providers and facilicies
with which the issuer has a2 signed contract that is in effect on the
date of the certification.

(¢} Network Enrollment Form B. ({2

- = ——a = = T — .=

axate)) The Network Enrollment Form B report provides the commissioner
with an issuer's count of total covered lives for the prior year, dur-
ing each month of the vyear, for each health plan by county.

(i) The report must be (({fited)) submitted for each network {(b¥
dine—of business)) as a separate report. The report must contain all
data items shown in and conform to the format of Network Enrollment
Form B prescribed by and available from the commissioner.

{(+3¥)) (ii) An issuer must submit this report by March 31st of
each year.

(d) Alternate Access Delivery Request Form C. For plan years that
begin on or after Januarv 1, 2015, alternate access deliverv reguests
must be submitted when an issuer's network meets one or more of the
criteria in WAC 284-43-200 (15){a) through (d). Alternate access de-
livery reguests must be submitted to the commissioner using the Alter-
nate Access Deliverv Reguest Form C.

{i) The Alternate Access Delivery Regquest Form € submission must
address the following areas, and mav include other additional informa-
tion as requested bv the _commissioner:

(b} A description of the specific issues the alrernate access de-
livery svstem is intended to address, accompanied by supporting data
describing how the alternate access delivery system ensures that en-
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rollees have reasonable access to sufficient providers and facilities,
by number and tvpe, for covered services;
BY A description and schedule of cost- j eguirements for

providers that fall under the alternate access delivery svstem;
C) The issuer's proposed method of noting on its provider direc-

torv how an enrollee can access provider tvpes under the alternate ac-
cess delivery svstem;

(D) The issuer's marketing plan to accommodate the time period
that the alternate access delivery system is in effect, and specifi-
cally describe how it impacts current and future enrcllment and for
what period of time;

(ii) Provider Network Form A and Network Enrollment Form B sub-
missions are reguired in relation to an alternate access delivery sys-
tem on the basis described in subsections (1) and (2) of this section.

(iii) If a network becomes unpable to meet the network access

standards after approval but prigor to the health product's effective
date, an alternate access delivery reguest must include a timeline to

bring the network into full compliance wit i S h r.
(e} Geographic Network Reports.
i} The geographic mapping criteria outlined below inim
guirements and will b onsider in conjunction with the ds
set forth in WAC 284-43-2 and 284-43-222. One map for each of the

following provider tvoes must be submitted:
{2} Hospital and emerdgency services. Map must identify provider

locations, and demeonstrate that each_enrcollee in the service area has
access within thirty minutes in an urba r nd sixty minutes in a

ural area from either their residence or workp e to ageneral hosopi-
tal facilities including emergency services.

{B}) Primarv care providers. Map must demonstrate that eighty per-
cent of the enrollees in the service area have access within thirty
miles in ap urban area and sixty miles in a rural area from either
their residence or weorkelace to a primary care provider with an open

practice. The provider tvpe selected must have a license under Title
18 RCW that includes primarv care services in the scope of license.
{C} Mental health and substance use disorder providers. For aen-

eral mental health providers, such as_licensed psychiatrists, psychol-
ogists, social workers, and mental health nurse practitioners, the map

must demonstrate that eighty percent of the enrollees in the service
area have access to a mental health provider within thirtv miles in an
urban area and sixtyv miles in a rural area from either their residence
or workplace. For specialtyv mental health providers and substance use
disorder providers, the map must demonstrate that eighty percent of
the enrollees have access to the following tvoes of service provider
or faciiity: Evaluation and treatment, voluntary and involuntarv irpa-
tient mental health and substance use disorder treatment, outpatient
mental health and substance use disorder treatment, and behavioral
theranv. If one of the tvoes of specialtiy providers is not available
as reaguired above, the issuer must propose an alternate access deliv-
erv_system o meet this reguirement.

(D) Pediatric services. For general pediatric services, the map
must demonstrate that eighty percent of the covered children in the
service area have access o a vediatrician or other provider whose 1i-
cense under Title 18 RCW includes pediatric services in the scope of
license. This access must be within thirty miles in an urban area and
sixtv miles in a rural area of their family or placement residence.
For specialty pediatric services, the map must demonstrate that eighty
percent of covered children in the service area have access to pedia-
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tric specialtv care within sixty miles in an urban area and ninety

miles in a rural area of their family or placement residence. The pe-
diatric specialty tvpes include, but are not limited teo, nephreology,

pulmeonology, rheumatologv, hematolegy-oncology, perinatal medicine,

neurodevelopmental disabilities, cardiology, endocrinoleogv, and gas-
troenteroloay.

(E) Svecialty gervices. An issuer must provide one mao_ for the
service area for specialties found on the American Board of Medical
Specialties list of approved medical specialty boards. The map must

demonstrate that ejghtv percent of the enrollees in the service area

have access to an adeguate number of providers and facilities in each
specialty. Subspeciglties are subsumed on the map.

F) Theraov servi . An issuer must provide one map that demon-
strates that eightv percent of the enrcllees have access to the fol-

lowing tvpes of providers within thirty miles in ap wurban area and
sixtv miles in a rural area of their residence or workplace: Chiro-
practor, rehabilitative service providers and habilitative service
providers.

{G) Home health, hospice, vision, and dental providers. An issuer
must provide one map that identifies each provider or facilitv to
which an enrolilee has access in the servi area for home health care
hospice, vision, and pediatric oral coverage, including allied dental
professionals, dental therapists, dentists, and orthodontists.

{HY Covered pharmacv dispensing services, issuer must provide
one map that demonstrates the geographic distribution of the pharmacy
dispensing services within the service area. If a pharmacv benefit
mapager is used by the issuer, the issuer must establish that the spe-
cifically contracted pharmacy locations within the service area are
available to enrol hrough the pharm enefit manager.

(T} Essential communityv providers. An issuver must provide one map
that demonstrates the geoagravhic distribution of essential communitv
providers, by tvpe of provider or facility, within the service area.
This requirement applies onlv to gualified health plans as_certified
in RCW 43.71.065.

(ii} Fach report must include the provider data points on each
map, title the map as to the provider tyvoe or facility tvpoe it repre-
sents, include the network identification number the map applies to,
and the name of each county included on the report.

(iii) For plan vears beginni Januar 1 2015, and everv vear
thereafter, an issuer must submit repgorts as required in subsection
{1) of this secticn to_the commissioner for review and avproval, or
when an alternate access delivery request 1s submitted.

(f) Bccess Plan. An issuer must establish an access plan specific
to each product that describes the issuer's strategy, policies, and
procedures necessary to establishing, maintaiping, and administering
an adeguate network.

(i) At a minimum, the issuer's policies _and vrocedures referenced
in the access plan must address:

{A) Referral of enrollees out-of-network, including criteria for
determining when an ocut-of-network referral is reguired or appropri-

ate;

{B) Covavment and coinsurance determination standards for enroll-
ees accessing care out-of-network;

{(C) Standards of accessibility expressed in terms of objectives
and minimum levels below which corrective action will be taken, in-
cluding the proximity of specialists and hospitals to primary care
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sources, and a method and process for documentation confirming that
access will not result in delav detrimental to health of enrollees;

{D) Monitoring policies and procedures for compliance, including
tracking and documenting network capacity and availability;

(EY Standard hours of operation, and after-hours, for orior au-
thorization, consumer and provider assistance, and claims adiudica-
tion;

Fl Triage and screening arrangements for prior authorization re-

guests;
G rior authorization brocesse hat enrollees must follow, in-

cluding the responsibilities and scopne of use of nonlicensed staff to
handle enrollee calls about prior authorization;

{H) Specific bprocedures and materials used to address the needs
of enrcllees with limited-FEnglish proficiency and literacy, with di-
verse cultural and ethnic backarounds, and with ohysical and mental
disabilities;

{(I) Assessment of the health status of the povoulation of enroll-
ees or prospective enrollees, including incorporation of the findinas
of local public health community assessments, and standardized outcome
measures, and use of the assessment data _and findings to develop net-
work or networks in rthe service area;

{J) Notification to enrollees regarding personal health informa-
tion privacy riaghts and restrictions, terminaticn of a provider from
the network, and maintaining continuity of care for enrollees when

there is a material change_ip the provider network, insclvency of the
issuer, or other cessation of operations;

{K) Tssuer's process for corrective action for providers related
to the provider's licensure, prior authorization, referral and access

compliance. The brocess must include remedies to address insufficient

access to appointments or services.
{ii} An access plan applicable to each preduct must be submitted

with everv Geographic Network Report when the issuer seeks initial
certification of the network, submits its annual rate filinag_ t¢ the
commissioner for review and approval, or whep an alternative access
delivery reguest is reqguired due to a material change in the network.
(iii) The current access plan, with all assgciated data sets,
policies and vrocedures, must be made available to the commissioner
upon reguest, and a summarv of the access plan's associated procedures

must be made available to rhe public upon reguest.

gg) ?o; purposes of this section( («

11

- Py - —

peas-) ), "urban area" means:
{a) A county with a density of ninety persons per sguare mile; or
(b} An area within a twentyv-five mile radius around an incorpora-
ted city with a pooulation of more thap thirty thousand.

NEW SECTION

WAC 284-43-221 Esgential community providers for exchange plans—
Definition. "Essential community provider” means providers listed on
the Centers for Medicare and Medicaid Services Non-Exhaustive List of
Essential Community Providers. This 1list includes providers and fa-

{17 ] 0TS-5930.14
OIC EXHIBIT 5 - Page 20 of 28



cilities that have demonstrated service to medicaid, low-income, and
medically underserved populations in addition to those that meet the
federal minimum standard, which includes:

{l) Hospitals and providers who participate in the federal 340B
Drug Pricing Program;

(2) Disproportionate share hospitals, as designated annually;

{3) Those eligible for Section 1927 Nominal Drug Pricing;

{(4) Those whose patient mix is at least thirty percent medicaid
or medicaid expansion patients who have approved applications for the
Electronic Medical Record Incentive Program;

{5) State licensed community clinics or health centers or commun-
ity clinics exempt from licensure;

(6) Indian health care providers as defined in WAC
284-43-130(17);

{7) Long-term care facilities in which the average residency rate
is fifty percent or more eligible for medicaid during the preceding
calendar year;

{8) School-based health centers as referenced for funding in Sec.
4101 of Title IV of ACA;

{2) Providers identified as essential community providers by the
U.S. Department of Health and Human Services through subregulatory
guidance or bulletins;

(10} Facilities or providers who waive charges or charge for
services on a sliding scale based on income and that do not restrict
access or services because of a client's financial limitations;

(11) Title X Family Planning Clinics and Title X look-alike Fami-
ly Planning Clinics; .

(12} Rural based or free health centers as identified on the Ru-
ral Health Clinic and the Washington Free Clinic Association web
sites; and

(13) Federal qualified health centers (FQHC) or FQHC look-alikes.

NEW SECTION

WAC 284-43-222 Essential community providers for exchange plans—
Network access. (1) An issuer must include essential community pro-
viders in its provider network for qualified health plans and quali-
fied stand-alone dental plans in compliance with this section and as
defined in WAC 284-43-221.

(2) An issuer must include a sufficient number and type of essen-
tial community providers in its provider network to provide reasonable
access to the medically underserved or low-income in the service area,
unless the issuer can provide substantial evidence of good faith ef-
forts on its part to contract with the providers or facilities in the
service area. Such evidence of good faith efforts to contract will in-
clude documentation about the efforts to contract but not the substan-
tive contract terms offered by either the issuer or the provider.

(3} The following minimum standards apply to establish adequate
qualified health plan inclusion of essential community providers:

{a) Each issuer must demonstrate that at least thirty percent of
available primary care providers, pediatricians, and hospitals that
meet the definition of an essential community provider in each plan's
service area participate in the provider network;
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(b) The issuer's provider network must include access to one hun-
dred percent of Indian health care providers in a service area, as de-
fined in WAC 284-43-130(17), such that qualified enrollees obtain all
covered services at no greater cost than if the service was obtained
from network providers or facilities;

{c) Within a service area, fifty percent of rural health clinics
located outside an area defined as urban by the 2010 Census must be
included in the issuer's provider network;

{(d) For essential community provider categories of which only one
or two exist in the state, an issuer must demonstrate a good faith ef-
fort to contract with that provider or providers for inclusion in its
network, which will include documentation about the efforts to con-
tract but not the substantive contract terms offered by either the is-
suer or the provider;

(e) For qualified health plans that include pediatric oral serv-
ices or qualified dental plans, thirty percent of essential community
providers in the service area for pediatric oral services must be in-
cluded in each issuer's provider network:;

(f) Ninety percent of all federally qualified health centers and
FQHC 1look-alike facilities in the service area must be included in
each issuer's provider network;

(g) At least one essential community provider hospital per county
in the service area must be included in each issuer's provider net-
work;

(h) At 1least fifteen percent of all providers participating in
the 340B program in the service area, balanced between hospital and
nonhospital entities, must be included in the issuer's provider net-
wOrk;

(i) By 2016, at least seventy-five percent of all school-based
health centers in the service area must be included in the issuer's
network.

(4) An issuer must, at the request of a school-based health cen-
ter or group of school-based health centers, offer to contract with
such a center or centers to reimburse covered health care services de-
livered to enrollees under an issuer's health plan.

(2) If a contract is not entered into, the issuer must provide
substantial evidence of good faith efforts on its part to contract
with a school-based health center or group of school-based health cen-
ters. Such evidence of good faith efforts to contract will include
documentation about the efferts to contract but not the substantive
contract terms offered by either the issuer or the provider.

(b} "School-based health center" means a school-based location
for the delivery of health services, often operated as a partnership
of schools and community health organizations, which can include issu-
ers, which provide on-site medical and mental health services through
a team of medical and mental health professionals to school-aged chil-
dren and adolescents.

(5) An issuer must, at the request of an Indian health care pro-
vider, offer to contract with such a provider to reimburse covered
health care services delivered to qualified enrollees under an issu-
er's health plan.

(a) 1Issuers are encouraged to use the current version o0f the
Washington State Indian Health Care Provider Addendum, as posted on
http://www.aihc-wa.com, to supplement the existing provider contracts
when contracting with an Indian health care provider.

(b) If an Indian health care provider requests a contract and a
contract is not entered into, the issuer must provide substantial evi-
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dence of good faith efforts on its part to contract with the Indian
health care provider. Such evidence of good faith efforts to contract
will include documentation about the efforts to contract but not the
substantive contract terms offered by either the issuer or the provid-
er.

{6) These requirements do not apply to integrated delivery sys-
tems pursuant to RCW 43.71.065.

NEW SECTION

WAC 284-43-229 Tiered provider networks. (1) "Tiered provider
network" means a network that identifies and groups providers and fa-
cilities into specific groups to which different provider reimburse-
ment, enrollee cost-sharing, or provider access requirements, or any
combination thereof, apply as a means to manage cost, utilization,
quality, or to otherwise incentivize enrollee or provider behavior.

(2) An issuer may use a term other than tiered network as long as
the term is not misleading or susceptible to confusion with a specific
licensee designation, such as accountable care organization.

(b) An issuer must not use tiered networks to limit access to
certain categories of providers or facilities.

(2) When an issuer's contracts include the placement of providers
or facilities in tiers, and the network design results in cost differ-
entials for enrollees, the issuer must disclose to enrcollees at the
time of enrollment the cost difference and the basis for the issuer’s
placement of providers or facilities in one tier or another.

(3) The lowest cost-sharing tier of a tiered network must provide
enrollees with adequate access and chcice among health care providers
and facilities for essential health benefits as set forth in WAC
284-43-878, 284-43-879, and 284-43-880.

{4) Cost-sharing differentials between tiers must not be imposed
on an enrollee if the sole provider or facility type or category re-
guired to deliver a covered service is not available to the enrollee
in the lowest cost-sharing tier of the network.

{a) All enrollees must have reasonable access to providers and
facilities at the lowest cost tier of cost-sharing.

{(b) Variations in cost-sharing between tiers must be reasonable
in relation to the premium rate charged.

(5) An issuer must include with the Provider Compensation Agree-
ment the mecrics and methodology used to assign participating provid-
ers and facilities to tiers. An issuer must be able to demonstrate to
the commissioner's satisfaction that its assignment of providers and
facilities to tiers, when based on a rating system, is consistent with
the issuer's placement methodology. )

(a) When an issuer revises or amends a quality, cost-efficiency
or tiering program related to its provider network, it must provide
notice to affected providers and facilities of the proposed change
sixty days before notifying the public of the program. The notice must
explain the methodology and data, if any, used for particular provid-
ers and facilities and include information on provider appeal rights
as stated in the provider agreement.

(b) An issuer must make its physician cost profile available to
providers and facilities under a tiered network, including the written
criteria by which the provider's performance is measured.
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{(6) An issuer's provider and facility ranking program, and the
criteria used to assign providers and facilities to different tiers,
must not be described in advertising or plan documents so as to de-
ceive consumers as to issuer rating practices and their affect on
available benefits. When a tiered network is used, an lilssuer must pro-
vide detailed information on its web site and if requested, make
available in paper form information about the tiered network includ-
ing, but not limited to:

{(a) The providers and facilities participating in the tiered net-
work;

(b) The selection criteria, if any, used to place the providers
and facilities, but not including the results of applying those selec-
tion criteria to a particular provider or facility;

(c) The potential for providers and facilities to move from one
tier to another at any time; and

(d) The tier in which each participating provider or facility is
assigned.

(7) For any health plan in effect on a tiered network's reassign-
ment date, an issuer must make a good faith effort to provide informa-
tion to affected enrcllees at least sixty days before the reassignment
takes effect. This information includes, but is not limited to, the
procedure the enrollee must follow to choose an alternate provider or
facility to obtain treatment at the same cost-sharing level. The spe-
cific classes of enrollees to whom notice must be sent are:

(a) Patients of a reassigned primary care provider if their pri-
mary care provider is reassigned to a higher cost-sharing level;

(b) A patient in the second or third trimester of pregnancy if a
care provider or facility in connection with her pregnancy 1is reas-
signed to a higher cost-sharing level;

{c) A terminally ill patient if a provider or facility in connec-
tion with the illness is reassigned to a higher cost-sharing level;
and ’

{(d) Patients under active treatment £for cancer or hematologic
disorders, if the provider or facility that is delivering the care is
reassigned to a higher cost-sharing level.

NEW SECTION

WAC 284-43-230 Assessment of access. {1} The commissioner will
assess whether an issuer's provider network access meets the require-
ments of WAC 284-43-200, 2B4-43-201, and 284-43-205 such that all
health plan services to enrollees will be accessible in a timely man-
ner appropriate £for the enrollee's condition. Factors considered by
the commissioner will include the following:

(a) The location of the participating providers and facilities;

(b) The leocation of employers or enrollees in the health plan;

(c}) The range of services offered by providers and facilities for
the health plan;

(d) Health plan provisions that recognize and provide for extra-
ordinary medical needs of enrollees that cannot be adequately treated
by the network's participating providers and facilities;

{(e) The number of enrollees within each service area living in
certain types of institutions or who have chronic, severe, or disa-
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bling medical conditions, as determined by the population the issuer
is covering and the benefits provided;

(f) The availability of specific types of providers who deliver
medically necessary services to enrollees under the supervision of a
provider licensed under Title 18 RCW;

{g) The availability within the service area of facilities under
Titles 70 and 71 RCW;

(h) Accreditation as to network access by & national accredita-
tion organization including, but not limited to, the National Commit-
tee for Quality Assurance (NCQA), the Joint Commission, Accreditation
Association of Ambulatory Health Care (AARHC), or URAC.

{2) In determining whether an issuer has complied with the provi-
sions of WAC 284-43-200, the commissioner will give due consideration
to the relative availability of health care providers or facilities in
the service area under consideration and to the standards established
by state agency health care purchasers. Relative availability includes
the willingness of providers or facilities in the service area to con-
tract with the issuer under reasonable terms and conditions.

(3) If the commissioner determines that an issuer's proposed or
current network for a health plan is not adegquate, the commissioner
may, for good cause shown, permit the issuer to propose changes suffi-
cient to make the network adequate within a sixty-day period of time.
The proposal must include a mechanism to ensure that new enrollees
have access Lo an open primary care provider within ten business days
of enrolling in the plan while the proposed changes are being imple-
mented. This requirement is in addition to such enforcement action as
is otherwise permitted under Title 48 RCW.

AMENDATORY SECTION (Amending WSR 00-04-034, filed 1/24/00, effective
2/24/00)

WAC 2B4-43-250 ( {(Healtth—ecarrier)) Issuer standards for women's
right to directly access certain health care practitioners for women's
health care services. (1) (a) "Women's health care services" ((&s—de-—
finmad—+s5)) means organized services to provide health care to women,
inclusive of the women's preventive services reguired bv the Health
Resources and Services Administration of the U.S. Department of Health
and Human Services. The services include, but {((reed)) are not ((ke})
limited to, maternity care, reproductive health services, gynecologi-
cal care, general examination, and preventive care as medically appro-
priate, and medically appropriate follow-up visits for these services.

: x = SWeH . x e = -)) Women's
health care services also include any appropriate health care service
for other health problems, discovered and treated during the course of
a visit to a women's health care practitioner for a women's health
care service, which 1is within the practitioner's scope of practice.
For purposes of determining a woman's right to directly access health
services covered by the plan, maternity care, reproductive health, and
preventive services include((+)): Contraceptive services, testing and
treatment for sexually transmitted diseases, pregnancy termination,
breast-feeding, and complications of pregnancy.

— Py Fo—a
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(b) {(A—ea=xrier—may)) An issuver must not exclude or limit access
to covered women's health care services offered by a particular type
of women's health care provider, practitioner, or facility in a manner
that would unreasonably restrict access to that type of provider,
practitioner, or facility or covered service. For example, ({g—egrsies
may)) an issuer must not impose a limitation on maternity services
that would require all child birth to occur in a hospital attended by
a physician, thus((+)) preventing a woman from choosing between and
using the blrthlng serv1ces of an advanced registered nurse practi-
tioner ((
midwife.

(c) ((Z—egrriex—masy)) An issuer must not impose notification or
prior authorizaticon requirements upon women's health care practition-
ers, providers, and facilities who render women's health care services
or upeon women who directly access such services unless such require-
ments are imposed upon other providers offering similar types of serv-
ice. For example, ((a—egrrier may)) an issuer must not require a di-
rectly accessed women's health care practitioner to notify the plan
within seven days of providing direct women's health care services if
a primary care provider would not also be required to provide seven-
day notice to the ((eafféef)) issuer for the same or similar service.

(2) ({&ke kaz1)) An issuer must not deny coverage
for medlcally appropriate laboratory services, imaging services, diag-
nostic services, or prescriptions for pharmaceutical or medical sup-
plies, which are ordered by a directly accessed women's health care
practitioner, and which are within the practitioner's scope of prac-
tice, if such services would be covered when provided by another type
of health care practitioner. ((&bkegltthearriex—sball)) An issuer must
not regquire authorization by another type of health care practitioner
for these services. For example, if the ((earrier)} issuer would cover
a prescription 1f the prescription had been written by the primary
care provider, the ((eserrier——shall)) issuer must cover the prescrip-
tion written by the directly accessed women's health care practition-
er.

1), a certified midwife, or a licensed

3

(3)(a) all ((&
{(

})) issuers must permit each fe-
male o £icd

f-rw

”8.42.100{2),)) Droviders or Qractitigners for approprlate covered
women's health care services without prior referral from another
health care practltloner

588+)) An issuer mav limit direct access
}) to ehose women's health care practltloners who have
519ned participating provider agreements with the (({esrsier)) issuer
for a specific ({kemefit)) health plan network. Irrespective of the
financial arrangements ((a—ee*sier)) an issuer may have with partici-
pating providers, ((a—egerierx)) an issuer may not limit and ((shaiZ})
must not permit a network provider to limit access to a subset of par-
ticipating women's health care practitioners within the network. Such
an impermissible limitation might arise when a primary care provider's
group practice receives a capitation payment for comprehensive care to
( (a—eowezed—persen)) an enrollee and then represents to the ((eewexred
persesr)) enrollee that only those gynecologists in the primary care
provider's clinic are available for direct access. Nothing in this
subsection ((skadEr)) must be interpreted to prohibit ((e—eassiesr)) an
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issuer from contracting with a provider to render limited health care
services.

{c} Every ((earxier shail)) issuer must include in each provider
necwork{(+)) a sufficient number of each type of practitioner included
in the definition of women's health care practitioners in RCW
48.42.100(2). A "sufficient number" means enough to reasonablv ensure
that enrollees can exercise their right of direct access within their
service area, based on the number of providers with women's health
care service in the scope of their license, and the number of enroll-
ees, An issuer must demonstrate the basis on which it determined the
sufficiency of ehe number and type of Drov1ders under this section.

(d) ((Beginnin 2585+)) A woman's right to directly ac-
cess practitioners for health care services, as provided under RCW
48.42.100, includes the right to obtain appropriate women's health
care services ordered by the practitioner from a participating facili-
ty used by the practitioner.

(4) To inform enrollees of their rights under RCW 48.42.100, all
( (reatthearriers—=hstt)) issuers must include in enrollee handbooks a
written explanatlon of a woman's right to dlrectly access ((rwemen's

& Ea—r e5—£fex)) covered women's health care services.
Enrollee handbooks ((eha%é)) must include information regarding any
limitations to direct access, including, but not limited to:

{a) Limited direct access based on a benefit plan's closed net-
work of practitioners, if appropriate; and

(b} The (({ear=tex='s)) issuer's right to limit coverage to medi-
cally necessary and appropriate women's health care services.

(3) No ({(earreier)) issver shall impose cost-sharing, such as co-
payments or deductibles, for directly accessed women's health care
services, that are not required for access to health care practition-
ers acting as primary care providers.

NEW SECTION

WAC 2B4-43-252 Hospital emergency service departments and prac-
tice groups. Enrollees must have access to emergency services twenty-
four hours per day, seven days per week. An issuer must make good
faith attempts to contract with provider groups offering services
within hospital emergency departments, if the hospital is included in
its network. Such evidence of good faith efforts to contract will in-
clude documentation about the efforts to contract but not the substan-
tive contract terms offered by either the issuer or the provider
groups. If the issuer is unsuccessful in contracting with provider
groups offering services within contracted hospital emergency depart-
ments, the issuer's provider directory must prominently note that
while the hospital's emergency department is contracted, the providers
within the department are not.
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AMENDATORY SECTION {Amending WSR 99-21-016, filed 10/11/99, effective
11/11/99)

WAC 284-43-331 Effective date. (1) All participating provider
and facility contracts entered into after the effective date of these
rules ((ska23)) must comply with these rules no later than ((cezy—3+
2869)) January 1, 2015.

(2) Participating provider and facility contracts entered into
prior to the effective date of these rules ((skaid)) must be amended
upon renewal to c¢omply with +these rules, and all such contracts
{ (skatfr)) must conform to these provisions no later than January 1,

{({(259%)) 2015. The commissioner may extend the January 1, ((268%))
2015, deadline for ({e—hegteh—eserrier)) an issuer for an additional

{ (s53—merntha)) one year, 1f the (({hesteh—earx=texr)) issuer makes a
written request. That request must explain how a good faith effort at
compliance has been made, provide the specific reasons the deadline
cannot be met, and state the date the ({(heaxlth—earriex)) issuer ex-
pects to be in compliance (no more than ((sds—menths))} one vear beyond
January 1, {((286%)) 20193).

REPEALER

The following section of the Washington Administrative Code is
repealed:

WAC 28B4-43-340 Effective date.
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Mandy Weeks Decl.

EXHIBIT 6

12/19/2013 Email from Kacy Scott with Attached:
KP Provider Network Formation comments 12-19-13



To Beypolds, Kate (OICY: Doris, Donna (O1C)

Cc: Keogh, Jim (OIC); OIC Rules Coordinator

Subject: FW: R 2013-22 Provider Network Formation exposure draft comments
Date: Thursaiay Decemnber 19, 2013 3:47:24 PM

Attachments: wk For jO0 ConY

From: Merlene.S.Converse@kp.org [mailto:Merlene.S.Converse@kp.org]
Sent: Thursday, December 19, 2013 3:45 PM

To: OIC Rules Coordinator

Subject: R 2013-22 Provider Network Formation exposure draft comments

Dear Mr. Keogh,
Thank you for sharing the exposure draft for R 2013-22 on provider network formation. My company is
submitting the comments in the attached document. If you or the policy analyst have quastions for us,

please feel free to contact me directly.

We look forward to working with your office in the coming weeks.

Merdene Converse

Reagutaiory Consuitant Il
Regutaiory Advocacy and Consulting

Kaiser Foundaton Health Plan of the Northwest
500 NE Multnemah St, Suita 100 -- Floor 8
Portland, Oregon 97232

503-813-4049 (office)

49-4049 (tie-Lne)

503-936-3580 (cel)
rfen n k

NOTICE TO RECIPIENT: [f you are not the intended recipient of this e-mail. you are prohibitad from sharing, copying, or otherwise
using or disclosing its contents. If you have received this e-mai in error, please nolly the sender immed|atety by reply e-mail ard
permanently delete this 8-mail and any attachments without reading, forwarding or saving them. Thank you.
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& KAISER PERMANENTE. (aiser Foundation Health Plan of the Northwest

December 20, 2013 Transmitted electronically to rulescoordinataor@oic.wa.gov

Jim Keogh, Policy & Rules Manager

washington State Office of the Insurance Commissioner
P.O. Box 40258

Olympia, WA 98504

Re: Health Coverage Issuer Provider Network Formation (R 2013-22) Preproposal Exposure
Draft

Dear Mr. Keogh,

Thank you for the opportunity to provide comments on the exposure draft of R 2013-22
Health Coverage issuer Provider Network Formation. While this letter focuses on concerns
from the perspective of Kaiser Permanente’, we also agree with the comments provided to
the Office of the Insurance Commissioner (OIC) by the Association of Washington
Healthcare Plans, America’s Health Insurance Plans, and Group Health Cooperative.

We disagree with the premise that network adequacy rulemaking is necessary for integrated
health care delivery systems with high levels of customer satisfaction and quality
acknowledgement from key outside rating organizations. Additionally, we respectfully
request that another stakeholder meeting be held prior to filing a proposed rule in order to
discuss this issue further.

We recognize that network adequacy is a difficult topic to tackle. However, we have
significant concerns about the approach taken in these rules and believe it is fundamentaily
flawed because it focuses on rigid, arbitrary requirements rather than quality of care,
member satisfaction, and cost control. Additionally, the rules would create significant
abstacles for integrated care organizations operating within the marketplace.

We request that the rules presume network adequacy for integrated health care systems,
such as Kaiser Permanente, which have a documented history of high quality ratings from
independent rating organizations, high member satisfaction, and provider networks that
consist primarily of its own medical group, which remains substantially constant from year
to year. This presumption would balance the need for objective OIC oversight and consumer
protection with flexibility for integrated health care delivery organizations with a proven
history of providing high quality care.

* In the Northwest Region, Kaiser Permanente includes Kaiser Foundation Health Plan of the
Northwest, Kaiser Foundation Hospitals, the Permanente medical group {Northwest Permanente,
P.C., Physicians and Surgeons) and the Permanente dental group (Permanente Dental Associates,
p.C).

Kaiser Permanente Building
500 NE Multnomah Street, Suite 100
Portland, OR 97232
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On October 18, 2013, we provided comments to the OIC on key considerations that should
be taken into account in any draft rulemaking. Specifically, we requested that (1) the
problem trying to be solved be clearly defined, {2) the focus be on patient satisfaction rather
than rigid requirements, and (3) any proposal take into account unigue qualities of
integrated delivery systems. The draft rules do not take into account these expressed
concerns. Rather, they take the rulemaking in the opposite direction. In addition to rigid and
arbitrary network requirements, they would create cumbersome, unnecessary
administrative requirements that neither provide value nor improve the member
experience. Under the proposed rules, any variation from the rigid, arbitrary network
requirements would push health plans into an aiternative network approval process which
gives the OIC full discretion to approve or disapprove the network. We are concerned that
this will create barriers to innovation and cost control which would be ultimately be counter
to the state’s stated objectives.

Kaiser Permanente’s model is not an “alternative” that should be conditioned on subjective
approval. It is a top-rated, integrated, coordinated, patient-centered system with the
characteristic which state and national governments are promoting as the solution to
today’s health care system concerns. Washington’s own health system transformation
efforts focus on integrating care and promaoting networks that can drive better outcomes
and value, including tiered and narrow netwarks’. We are very concerned that the drafts
rules contradict other state efforts.

Kaiser Permanente’s Integrated Model of Care

Unlike most American health care organizations, Kaiser Permanente is not just a heatth
insurer, not just a hospital system, and not just a medical provider or group. We are all of
those integrated in one health care delivery system. When our members enroll in one of our
health plans, they are not just buying insurance. They are becoming a member of gur high
quality, integrated delivery system, which includes Kaiser Permanente providers and clinics.

We have 75,000 members enrolled in Washington health plans in our service area of Clark
and Cowlitz counties. Nearly 50,000 additional members are enrolled in Oregon health plans
but live in Washington. Our members include those with coverage through private insurance
(including individual and SHOP markets in the Washington Healthplanfinder starting in
2014), public employee plans, Medicare, and Medicaid.

Kaiser Permanente consistently receives among the highest marks in the country for service
and quality. Last month, the National Committee for Quality Assurance (NCQA) ranked our
Northwest commercial plan second in the nation out of 484 HMO and PPO plans. Our
Northwest Medicare plan ranked third in the nation out of 405 plans. Both were ranked first
in our service area. Our Northwest Medicare plan is 5-star rated, the highest possible rating
by the Centers for Medicare and Medicaid Services. Accolades earned by Kaiser Permanente
are the result of our ability to carefully arrange for the appropriate mix of providers and
facilities to provide care through closely cooperating and functionally linked providers.

? washington State Health Care Innovate Plan Executive Summary, December 19, 2013.

http:/fwww.hca.wa.gov/shcip/Documents/SHCIP Exec_Summary 121913 pdf
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We primarily provide ¢are through the Permanente medical and dental groups in Kaiser
Permanente facilities, but we also contract with and refer patients to professionals outside
Kaiser Permanente as appropriate. We provide hospital care through a mix of Kaiser
Permanente hospitals and contracted hospitals. Key to our ability to ensure affordability and
quality is ensuring that our contracted providers embrace the medical practice philosophies
50 important to this integrated model. Examples include:

» Care must be patientcentered, evidence-based, and coordinated. Medical decisions
are made jointly by Kaiser Permanente members and their Kaiser Permanente
providers.

* Willingness to achieve joint goals, including continually improving quality and
outcomes.

¢ Shared interoperability, including compatible electronic health records systems, to
ensure contracted providers are part of our integrated model.

* Willingness to develop payment arrangements that support the integrated model.

Start Fresh and Engage Stakeholders

We believe the approach evident in these rules is fundamentally flawed and detrimental to
the development and continuance of high quality, integrated health care delivery systems in
the state of Washington. Therefore, we recommend that the OIC start fresh, first defining
the problem to be solved and drafting a proposal that is focused on member satisfaction
and quality, and which takes into account the stated benefits of integrated health care
delivery models.

There are numerous examples of conflicts within the rules, unnecessary requirements that
provide no value to patients and that create new barriers for integrated systems. We are
unable to provide an exhaustive list within the shart comment period. The list below is not
exhaustive but provides a few examples:

¢ The rules neither reflect real referral patterns nor established service areas. Rather
they focus rigidly on counties ignoring the actual location of delivery systems and
patient access patterns. In particular, the rules fail to acknowledge delivery systems
that cross county and state lines.

» The rules tilt toward the creation of an any-willing-provider model. Rather than
focusing on the delivery of high quality care, the rules shift the burden to carriers to
establish why certain providers are not included in a network. The rules also require
carriers to maintain a list of provider types that are closed to contracting and
provide limited reasons why a carrier may close network participation. This
requirement does not make sense for a system like Kaiser Permanente which
primarily utilizes employed providers, and these requiréments would not benefit
our members but would increase administrative costs.

* The rules blur the line between medical management and networks, providing new
coverage and medical management requirements when other regulations on the
topic currently exist and are not being modified.
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¢ The rules conflict with federal law regarding essential community providers,
neglecting to include the flexibility in federal law for integrated, closed systems and
the state law regarding qualified health plans that reference this federal law.

s The rules include numerous inconsistencies. For example, the same area of
reporting is described differently from one section to another, making it difficult to
discern whether the metrics tracking and reporting are happening at a product or
plan level.

e The rules create unnecessary administrative burdens that do not improve the
member experience or add value. For example, the rules require an online provider
directory specific to each health plan. The rules require duplicative mapping of
provider networks by plan. These requirements do not contemplate an integrated
system that primarily uses the same network across lines of business and only add
administrative costs.

+ The single effective date for provider contracts to be changed applies to all existing
and new contracts. Not having a staggered implementation will create a backlog of
contract amendment filings and an administrative burden for issuers, contracted
providers, and the OIC alike.

* There is no ability to review or cure perceived deficiencies. There rules only
contemplate two cases: an adequate network or an alternative network.

We participated in the stakeholder meeting on October 22, 2013, but there was not enough
time to go through the entire draft outline prepared by the OIC. Unfortunately, a follow-up
meeting in November was cancelled and not rescheduled. The scope of this rule-making is
complex and we believe it is critical to have a thorough discussion with stakeholders before
drafting a proposed set of complicated rules which could drastically change the market. The
OIC should hold an additional stakeholder meeting to discuss concerns in more detail before
developing its next proposal.

Conclusion

While we believe the current proposed rules are unworkable and counter to the broader
state of Washington health care reform objectives, we do appreciate the challenge of
drafting these rules in 2 way that balances an array of stakeholder interests. We would
welcome the opportunity to work more closely with the OIC to draft rules that meet the
needs of the market and integrated health care delivery systems. We look forward to
continuing to work with your office on this important topic.

Sincerely,

e

Sue Hennessy
Vice President, Strategic Planning & Health Plan Services

OIC EXHIBIT 6 - Page 5 of 5



Mandy Weeks Decl.

EXHIBIT 7

04/17/2014 Email from Jim Keogh with Attached:
R 2013-22 Provider Network Proposed Rule KP Comments 04-16-14



From: Keogh Jim (Q1C) on behalf of QIC Rules Coordinator

To: Reynolds, Kate (QIC)

Subject FW: R 2013-22 proposed rule comments
Date: Thursday, April 17, 2014 10:16:31 AM
Attachments: R 2U13-22 Provider Network Proposed B
Jim Keogh

Policy and Rules Manager {OIC)
360-725-7056

From: Merlene.S.Converse@kp.org [(mailto:Merene.S.Converse@kp.org]
Sent: Wednesday, April 16, 2014 3:24 PM

To: OIC Rules Coordinator

Cc: Brice, Emily (OIC); Reynolds, Kate (OIC)

Subject: R 2013-22 proposed rule comments

On behalf of my company, | am submitting our comments on the proposed rule for provider network
formation. Please let me know if | can answer any questions for you.

| plan to attend the public hearing and look forward to meeting you in person.

Merlene Converse
Regulatory Consuliant It
Regulaiory Advocacy and Consulling

Kaiser Foundation Heafth Plan of the Northwest
500 NE Multnomah St., Suite 100 -- Floor B
Portland, Oregon 97232

503-813-4049 (offlice)

49.4049 (ve-line}

503-936-3580 (cell)
ren, bal X

NOTICE TQ RECIPIENT: H you are not the iniended necipient of this a-mail, you are prohibited from sharing, copying. or otherwise
using or disciosing its contants. {f you have received this e-mai in error, please noliy the sender immediatety by reply &-mai and
parmanently delels this &-mad and any attachments without reading, forwarding or saving them. Thank you.
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@ MISER PERMAN E.NTEo Kalser Foundation Health Plan of the Northwest

April 16, 2014 Transmitted electronically to rulescoordinator@oic.wa.gov

Kate Reynolds, Policy and Rules Manager
Washington Office of the Insurance Commissioner
P.0O. Box 40258

Olympia WA 98504

Re: Provider Network Formation proposed rule (R 2013-22)
Dear Ms. Reynolds,

Thank you for the opportunity to comment on proposed rule R 2013-22 “Provider Network Formation.”
We still fundamentally disagree with the geographic distance approach the OIC is taking in the proposed
rule and stand by our earlier comment letters. Any rulemaking on provider networks must include
flexibility for integrated delivery systems to develop networks that are patient-centered and focus on
controlling costs and providing quality care.

However, there are four technical issues in the proposed rule that must be addressed prior to the
adoption of the permanent rule: {1) the over-limiting definition of service area; (2) the lack of ability for
integrated delivery systems to submit an alternate access delivery request; (3) the need for network
reporting requirements at a unique provider network level instead of at a health plan level; and {4) Form
A submission deadline changing to the 5™ of the month.

1. Amend definition of service area, which disrupts existing delivery systems
Recommendation: Delete "within the state” from WAC 284-43-130 (30).

The proposed definition of “service area” in WAC284-43-130 (30) includes the phrase “within the state.”
This phrase creates unintended consequences when the term “service area” is used throughout the
proposed rule. It limits QIC’s consideration of networks to in-state providers only. This definition does
not consider existing delivery systems, provider networks, and natural referral patterns that cross state
boundaries. Portland is the closest major metropolitan area for consumers in Southwest Washington.
The rules as currently written would disrupt existing delivery systems and limit consumer choice. We do
not believe that was the intent of the OIC. We recommend that the phrase “within the state” be deleted
from WAC 284-43-130 (30).

Here are a few unintended consequences of the proposed definition:

e Proposed WAC 284-43-200 (1) establishes that the provider network is in the service area, which
by definition is limited to Washington. This section does not take into account the concept of
currently existing provider networks that cross state boundaries but provide quality care within
reasonable geographical distance to consumers in Southwest Washington.

s Proposed WAC 284-43-200 (5) establishes the referral process for providing access if
participating providers are not available in the service area and allows certain hospital and
transplant services to be provided at facilities in a “neighboring service area.” However, the
definition of service area limits this to “within the state.” This is problematic because pediatric
hospitals in the Portland-Vancouver metrapolitan area are lacated in Portland, Oregon. The
proposed rule wording has the effect that all issuers offering health plans in Southwest
Washington would have to seek an alternate access delivery request under WAC 284-43-201 for
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pediatric hospitals, even if they already have an existing provider contract with a pediatric
hospital.

For the two examples listed above, there is also a downstream problem if an issuer requests alternate
access delivery under WAC 284-43-201 and submits the Form C request under WAC 284-43-220 (3)(d).
The proposed language assumes that any providers under the alternate access delivery would be
noncontracted, non-network providers. This assumption does not accurately reflect existing provider
networks that cross state boundaries in the Portland-Vancouver metropolitan area. Changing the
definition of service area would eliminate the need for issuers to submit alternate access delivery
requests solely due to these unintended technical issues.

2. Allow integrated systems to request alternate access delivery when needed
Recommendation: Add language to WAC 284-43-200 (15} and update the cross reference in
WAC 284-43-201 (1) to reflect the additional reason below.

{e} An issuer uses an integrated delivery system to provide covered services.

WAC 284-43-200 (15) lists specific reasons that an issuer may submit an alternate access delivery
request. The current language does not recognize Kaiser Permanente’s integrated delivery system,
which primarily uses employed providers and Kaiser Permanente-owned facilities. Our model includes
an exclusive relationship between Kaiser Foundation Health Plan of the Northwest, which is responsible
for health plan coverage for our members, and the Permanente medical group, which has responsibility
for providing medical services for all of our members. When the proposed rule criteria is applied ta Clark
County, a service area with more than 50,000 residents, the rule does not permit us to submit an
alternate access delivery request unless contracting efforts with every available provider in the service
area have been unsuccessful. This would disru'pt the entire Kaiser Permanente model of care. This
appears to be an oversight and is easily remedied by adding an additional path to the alternative access
delivery option for integrated delivery systems. This change would not make any substantive changes to
network and access requirements in the rules. It simply would allow Kaiser Foundation Health Plan of
the Northwest to utilize the alternative access plan option if it were ever needed.

3. Revise network reporting from plan level to network level
Recommendation: Replace “each healith plan® with “each network” to reduce administrative burden of
reporting requirements in WAC 284-43-220.

WAC 284-43-220 inconsistently refers to reporting at the health plan, product, or network level. These
are different concepts, and if the proposed rule is not changed, the requirements will result in
duplicative filings. This creates an administrative burden for both the OIC and the issuers without a
corresponding benefit for Washington consumers. We would like to point out that the crosswalk of
provider networks to specific health plans is already provided to the OIC through the SERFF binder filing
process. We recommend that the OIC change references to reflect reporting and filing at the provider
network level as indicated below:

s WAC 284-43-220 (3}(c). Change “each health plan by county” to read “each network by county.”
s The geonetwork reporting requirement in WAC 284-43-220 (3)(e), when read with WAC 284-43-
200 (1) requires reporting at the “each health plan” level. This will result in a large volume of
duplicative geonetwork reports and maps. We recommend a change to one or both of these

sections to resolve this issue.
o WAC 284-43-220 (3}{f). Change "each health plan™ to “each network.”
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s WAC 284-43-220 (3}{f){K)(ii). Change "applicable to each product” to “applicable to each
network.” We also note that the requirements in (3){f) and (3){f)(K}{ii) conflict with each other
about the level at which the access plan is to be created.

4. Adjust Form A submission deadline
Recommendation: Change the Form A submission deadline in WAC 284-43-220(3){a/{iii) to quarterly

filings (from exposure draft) or to the 10th of the month instead of the 5th of the month.

We note that an earlier exposure draft of this rule reflected a quarterly rather than monthly Form A
submission requirement. Provider network data does not significantly change from month to month,
and a quarterly submission if preferable because it reduces administrative burden for both the QIC and
issuers while providing relevant information.

The proposed rule in WAC 284-43-220 (3)(a}(iii) changes the submission deadline to the 5th of each
month from the current 10th of the month submission deadline. Provider networks are set up to send
data to health carriers in a time frame to achieve a 10th of the month submission, and provider
contracts reflect those obligations. If the QIC believes a monthly rather than quarterly Ferm A filing is
required, then we recommend that the due date be the 10th of each month.

Conclusion

We request the OIC revise the definition of service area, allow integrated delivery systems to submit an
alternate access delivery request when there is a need to do so, specify network reporting at the unique
provider network level instead of the health plan level, and adjust the Form A submission deadline.

Beyond the issues called out in this letter, we also support the comments from America’s Health
Insurance Plans {AHIP) and the Association of Washington Healthcare Plans (AWHP) on this
proposed rule.

Sincerely,

.

David Lake
Vice President, Health Plan Service and Administration
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