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INTRODUCTION 

The Administrative Procedures Aci (chapter 34.05 RC\V) requires agencies to prepare a Concise 
Explanaior>' Staiemeni summarizing the rulemaking process. The provider network rule 
generated numerous comments, the distribution of two exposure drafts, and numerous meetings 
with stakeholders to discuss the rule drafts. The Commissioner directed siafT to clearly 
understand the concems of stakeholders and to address them in a reasonable and meaningful 
manner. 

BACKGROUND 

On September 10. 2013, the Commissioner filed a Preproposal Notice of Inquir>' (CR-101) 
proposing to update and revise the current network provider rules in WAC 284-43. A stakeholder 
meeting was held on October 22, 2013 where the proposed rulemaking was discussed and 
questions taken. On December 4, 2013, an exposure draft was sent to interested stakeholders and 
the Office of the Insurance Commissioner's distribution list for rules via email. The comment 
period on the first exposure draft ran until December 20, 2013. 

Based upon the input received, the Commissioner divided the rulemaking into uvo phases. After 
receipt of wrinen comments and suggestions, the Commissioner circulated a second exposure 
draft on February' 14, 2014 to interested stakeholders and the Office of the Insurance 
Commissioner's distribution list for rules via email. The comment period ran on the second 
exposure draft until February 21, 2014. 

On March 19, 2014, the Commissioner filed a CR-102. A hearing was held on April 22. 2014. 
The Commissioner adopted the rule, filing the CR-103P, on April 25, 2014. The rule's effective 
date is 31 days after adoption. 

BACKGROUND iNFORMAjroN AND RESEARCH 

The following documents were considered to develop the rules: 

1. Compilation of Title XXVII of the Public Health Ser\'ice Act (and Related 
Provisions), reflecting amendments made by the ACA and the Education 
Reconciliation Act of 2010. 

2. Agency for Healthcare Research and Quality, http://www.ahrq - gov/. 
3. AISHealth, Health Business Daily. "Narrow Networks Show Success in Lowering 

Rates, but Demand Could Expand Choices." December 18, 2013. 
4. American Telemedicine Association. "Telemedicine in the Patient and Affordable 

Care Act (2010)," 2010. 
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5. AMA, "AMA Health Insurer Code of Conduct Principles: Explanations and 
strategies for enforcement," 2010. 

6. California Health Benefit E.xchange, "Qualified Health Plan Policies and 
Strategies to Improve Care, Prevention and Affordability: Options and Final 
Recommendations," August 23, 2012. 

7. Centers for Medicare & Medicaid Ser\'ices, 2014 Qualified Health Plan (QHP) 
Series II, "Essential Community Providers (ECPs)," February 20. 2014. 

8. Centers for Medicare & Medicaid Sen'ices, Centers for Medicare & Medicaid 
Ser\'ices Records Schedule, September 2013. 

9. Center for Consumer Information and Insurance Oversight, Centers for Medicare 
& Medicaid Services, Draft 2015 Lener to Issuers in the Federally-facilitated 
Marketplaces, February 4, 2014. 

10. Centers for Medicare & Medicaid Services, "Frequently Asked Questions on 
Essential Commimity Providers ", May 13, 2013. 

11. Clio, "Chapter 7: Instructions for the Essential Communitj' Providers Application 
Section." 

12. Connecticut Insurance Department, "Proposal for Essential Communit>' Provider 
(ECP) Sufficiency Standards," May 21, 2013. 

13. DC Health Benefit Exchange Authority, "Network Adequacy Working Group 
Report," March 5, 2013. 

14. Department of Health and Human Ser\'ices. Center for Consumer Information and 
Insurance Oversight, Centers for Medicare & Medicaid Ser\'ices, Health 
Insurance Exchange System-Wide Meeting. Exchange Final Rule: Indian 
Provisions, May 21-23, 2012. 

15. Department of Health and Human Ser\'ices, Centers for Medicare & Medicaid 
Services, Final Explanator>' Document, "Over\'iew of Model QHP Addendum for 
Indian Health Care Providers," April 4, 2013. 

16. Department of Health and Human Ser\'ices, Centers for Medicare & Medicaid 
Ser\'ices. Letter to Issuers on Federally-facilitated and State Partnership 
Exchanges, Affordable Exchange Guidance, April 5. 2013. 

17. Department of Health and Human Ser\'ices, Centers for Medicare & Medicaid 
Ser\'ices, Medicare Learning Network," Telehealth Services: Rural Health Fact 
Sheet." December 2012. 

18. Federal Register. Volume 77, Number 59, March 27, 2012. 
19. Federal Register, Volume 58, Number 96, pages 29422-29425, May 20, 1993. 
20. National Association of Community Health Centers, "FQHC Reimbursement for 

Telemedicine Services in Medicaid, State Policy Report #48," December 2013. 
21. Healihinschools.org, "Caring for Kids: Expanding Dental and Mental Health 

Ser\'ices Through School Based Health Centers,' June/July E-Joumal, Volume 8, 
Number 4. 
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22. McKinsey & Company, McKinsey Center for U.S. Health System Reform, 
"Hospital Networks: Configurations on the exchanges and their impact on 
premiums," updated December 14, 2013. 

23. "Mental Health Clinical and Prevention Model: a population mental health 
model," MH-CCP Version 1.1, July, 19, 2001. 

24. Minnesota Department of Health, "Provider Network Adequacy Instructions." 
25. National Academy for State Health Policy, NASHP Fact Sheet, "Essential 

Communit>' Providers: Tips to Cormect Marketplace Plans," April 2013. 
26. NCQA. "Network Adequacy & Exchanges." 2013. 
27. NCQA, "Recommendations for Health Insurance E.xchange Quality Measurement 

Requirements. 
28. NCQA, 2014 Health Plan Accreditation Requirements. 
29. NAIC, "Plan Management Function: Network Adequacy White Paper," June 27. 

2012. 
30. NAIC, "Statement of Consumer Representatives Regarding Network Adequacy," 

Health Insurance and Managed Care Committee, Interim Meeting June 2012. 
31. Oregon Health Insurance Exchange, OAR 945-020-0040. 
32. Patient-Centered Primary Care Collaborative. "Defining the Medical Home," 

http://w^v.lK:ix:c.ora/about/medical-home. 
33. Paul Wellstone and Pete Domenici Mental Health Parity and Addiction Equit>' 

Act of2008 
34. Public Law I I I - 148, Patient Protection and Affordable Care Act of 2010; 

including Title IV. Section 4101 and 399Z-1. 
35. http://schoolhealthcare.ore/ 
36. State of Health Reform Assistance Network, "ACA Implications for State 

Network Adequacy Standards," Issue Brief, August 2013. 
37. The Center for Health and Health Care in Schools, 

http://www.healthinschools.org/School-Based-Mental-Health.aspx. 
38. Washington Alliance for School Health Care. 
39. Washington State Department of Health, Health of Washington Slate, "Trauma 

and Emergency Cardiac and Stroke Systems," updated June 1, 2012. 
40. Washington State Department of Health, OCRH Series on Rural-Urban 

Disparities, "How Many Agencies Does it Take to Define Rural?" December 
2009, revised Februar>' 2010. 

41. Washington Stale Department of Health, "Guidelines for Using Rural-Urban 
Classification Systems for Public Health Assessment," February, 5, 2009. 

42. htrp://ww4.doh.wa.gov/gis/standard maps.htm. 
43. Washington State Medical Home Partnerships Project, Washington State Medical 

Home Plan, htm://̂ '\vw.medicalhome.org/about/medhomeplan.cfm. 
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44. Washington State Office of Financial Management, 2012 Washington State 

Primary Care Nurse Practitioner Sur\'ey, Data Report, August 2012. 

45. Various state and federal statutes and regulations. 

RESPONSIVENESS SUMMARY 

The Commissioner received numerous comments and suggestions related to the rulemaking. A 
description of the comments, the Commissioner's assessment of the comments, and inclusion or 
rejection of the comments follows. The comments and responses are organized in relation to the 
applicable proposed text where possible. 

Comments were received from: 
AARP of Washington 
Aetna 
American Cancer Society Cancer Action Network, Inc. 
American College of Emergency Physicians, Washington Chapter 
American Civil Liberties Union of Washington 
America's Health Insurance Plans 
American Heart Association and American Stoke Association 
American Indian Health Commission for Washington State 
American Medical Association 
Association of Washington Business 
Association of Advanced Practice Psychiatric Nurses 
Association of Washington Healthcare Plans 
Arthritis Foundation 
Autoimmune Advocacy Alliance 
Bleeding Disorder Foundation of Washington 
Center for Diagnostic Imaging 
Children's Alliance 
Commimit>' Health Plan of Washington 
Coordinated Care 
Compassion & Choices of Washington 
DaVita HealthCare Partners 
Fresenius Medical Care 
First Choice Health 
Group Health Cooperative 
Health Care Authority' 
Health Coalition for Children and Youth 
Kaiser Permanente 
Legal Voice NARAL Pro-Choice Washington 
Lifelong AIDS Alliance 
Leukemia & Lymphoma Sociei>' 
Lummi Indian Business Council 
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March of Dimes 
Midwives Association of Washington State 
Molina Healthcare Inc. 
National Association of Dental Plans 
National Multiple Sclerosis Society; Greater Northwest Chapter 
Neighborhood House 
Northwest Health Law Advocates 
Northwest Kidney Centers 
Northwest Portland Area Indian Health Board 
Optometric Physicians of Washington 
Planned Parenthood Votes Northwest 
Port Gamble S'Klallam Tribe 
Premera Blue Cross 
Principal Financial Group 
Public Health-Seanle & King County 
Physical Therapy Association of Washington 
Providence Health & Services 
Public Hospital Districts Joint Operating Board 
Dr. Robert Parker 
Regence Blueshield 
Rural Health Clinic Association of Washington 
SEIU Healthcare 775NW 
SEIU Healthcare II99NW 
Seth Armstrong 
Seattle Cancer Care Alliance 
Seattle Children's Hospital 
Sirianni Youtz Spoonmore Hamburger 
The Health Ser\'ices Department of the Port Gamble S'KJallam Tribe 
United Healthcare Insurance Co. and United Healthcare of Washington 
Washington Academy of Family Physicians 
Washington Association of Alcoholism & Addiction Programs 
Washington Association of Community and Migrant Health Centers 
Washington Association of Naturopathic Physicians 
Washington Autism Alliance & Advocacy 
Washington East Asian Medicine Association 
Washington Communit>' Mental Health Council 
Washington Health Benefit Exchange 
Washington State Health Insurance Pool 
Washington State Hospital Association 
Washington State Hospice and Palliative Care Organization 
Washington State Medical Association 
Washington State Nurses Association 
Washington State Podiatric Medical Association 
Washington State Psychological Association 
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General Comments 

Comment: Concerns were raised about more restrictive requirements and the balance betw een 
issuers and providers in negotiating contracts. Other concerns included that the rule may stifle 
innovation or erode flexibility, and that the current rules were sujjicient. Vie comments also 
pointed to the NCQA and other accreditation standards as providing sufficient standards. 

Response: The Commissioner recognizes the Affordable Care Act's intent to create flexibilit>' 
and encourage innovation. However, it is important to balance flexibility and innovation with the 
need for enrollees to have access to covered services without unreasonable delay. 

The Commissioner's experience with networks and the changing marketplace envirormient 
demonstrated a need to update and align the network regulations with federal standards. The 
original rule text was based in a large part upon the NAIC Model Rule #74 drafted in 1996 and 
the NAIC white paper on network adequacy. 

Additionally, while recognizing and considering accreditation standards in drafting rule text, it is 
still necessary to have regulations specific to the Washington State marketplace. This rule 
provides a level playing field for all the issuers in the marketplace and for those issuers 
contemplating entrance into the market, both inside and outside the exchange. While there are 
certainly new criteria and requirements, this rule also codifies reporting requirements and criteria 
thai were already required, but not in rule. By codifying these reporting requirements and criteria 
there is greater transparency in the overall process for the issuers, providers, and consumers. 

Specifically for consumers, the rule provides greater transparency by requiring that certain 
information about providers and net\vorks be accessible and current. In drafting these rules, the 
Commissioner considered comments from a broad range of stakeholders with competing 
interests and concems. The result is a measured and informed balance bet\veen the needs of 
consumers, interests of the providers, and concems of the issuers. 

Comment: Concems were raised about the timeline of the rule and the ability of issuers to 
comply with the ne^v reporting requirements, gathering necessary information, meeting 
contracting deadlines, and the ability to file by May J. 2014. Specifically, concems were raised 
regarding the geographic network maps, access plans, and re-contracting issues. 

Response: The Commissioner recognizes and is mindful of the timeline of this rule and the 
unavoidable tension with filing deadlines and contracting issues. Based upon the comments 
received, additional safe harbors and exceptions were built into the rule. A few safe harbors and 
exemptions were in the rule prior to the most recent amendments, including that the 
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Commissioner may extend time to file reports for good cause shown. Additionally, the rule 
addresses re-contracting by requiring any necessar>' re-contracting to happen by January I . 2015, 
but allowing the issuer to make a wrinen request to the Commissioner for a one-year extension. 
Specifically addressing the new reporting requirements, there is a safe harbor provision for 
geographic mapping reports and access plans. If issuers cannot meet the filing requirements for 
these two reports, issuers must identify' which of those two reporting pieces cannot be met, why 
the reports cannot be filed, and provide the Commissioner with the plan to remedy the inabilit>' 
to file the required reports. This safe harbor is only for the 2015 filings. Finally, while issuers 
need to file by May I " , the Commissioner recognizes the need to work with the issuers after 
filing to meet the new filing requirements and during the evaluation of the neuvorks. 

Comment: Set a baseline for the concept of nenvork adequacy and define network adequacy. Vie 
network baseline would be adequate when it addresses the requirements for inclusion of 
Essential Community Providers and meets federal network adequacy standards. Include a safe 
harbor standard where a network that includes a minimum percentage of provider type located 
in a specific area is deemed adequate as long as the issuer's enrollment for that network in that 
location is no more than a percentage of the population. 

Response: The Commissioner declines to set a baseline and define network adequacy in this 
manner as it ignores the intent of the rule, which is access to covered ser̂ 'ices. Only requiring 
inclusion, at the federal level, of Essential Community Providers would leave enrollees without 
sufficient numbers and t>'pes of providers in a network. Additionally, the safe harbor standard 
does not allow the Commissioner to actually determine whether the network meets an access 
standard: it instead would create a rubber-stamp process on network access standards which will 
not ser\'e the consumers of the state. The Commissioner also declines to adopt the federal 
network adequacy standards as it only pertains to qualified health plans and is only evaluating 
networks on a "reasonable access" standard focusing on hospitals, mental health providers, 
oncology, and primary care pro\iders as stated in the final 2015 Lener to Issuers in the 
Federally-facilitated Marketplace (FFM) issued on March 14, 2014. This standard ignores many 
t\'pes of providers and facilities whose inclusion in networks needs to be evaluated and fails to 
account for the unique nature of Washington State insurance markets, both inside and outside of 
the e.xchange. The Commissioner is committed to protecting consumers in Washington State and 
the more robust network access standards will allow the Commissioner to closely examine 
networks and address issues with the networks in a thorough and comprehensive manner. 

Comment: Urged to either use provider neutral language in the nile when referencing primary 
care providers or specifically call out a sub-set of providers, more specifically medical doctors. 
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naturopathic doctors, advance registered nurse practitioners, and doctors of osteopathic 
medicine. 

Response: Provider neutral language is used in the rule, based not only on the need to balance 
issuers" concems of building networks in certain areas, but also on the interests of provider and 
consumer groups. Provider neutral language is inclusive of all categories of providers that 
currently, or in the future, have primary care in the scope of their practice, including those 
particular categories of providers identified in the comments. Also, by not listing specific 
primary care providers, the rule avoids inadvertently excluding a provider category. Provider 
neutral language also provides more options and flexibility for the carriers when identif>'ing and 
contracting with primary care providers and more choice for consumers when finding a primary 
care provider. 

Comment: Multiple concems about balance billing were raised, specifically as it relates to 
serx'ices provided by non-network physicians at in-network emergency departments. Viere was a 
request to prohibit balance billing in the rule. One comment stated that balance billing is a 
symptom of an inadequate network and is unfair to patients. Also, comments received that 
balance billing should be the median negotiated rate, standard rate, or Medicare rate, whichever 
is greater. 

Response: Per RCW 48.43.730, the Commissioner has authority to review provider contracts. 
This includes reviewing all the terms in a provider contract, including compensation amounts, to 
ensure there is no violation of slate or federal law. This statute does not give the Commissioner 
authority to impose specific provider reimbursement amounts. RCW 48.43.730(3). Based on the 
particular licensure, an issuer must deliver covered services through a network of contracted 
providers. However, the Commissioner has no authority to require any specific party to contract 
with another party. Given this, the Commissioner's authority to regulate balance billing is 
limited in situations where an enrollee receives care from an out-of-network provider. The rule 
attempts, within these limits, to prevent situations in which balance biUing may occur, and 
requires advance notice to enrollees regarding those situations. 

Comment: Certain sen-ices and provider rvpes need to be included in each nenvork. including, 
pediatric subspecialties such as rheumatology and oncology, mental health sen ices. pediatric 
oral sen'ices. multiple sclerosis centers. NCI-designated comprehensive cancer centers, 
transplant Centers of Excellence, and abortion providers. 

Response: As stated above, the Commissioner has no authority to require any party to contract 
with another party or to set provider contract terms such as reimbursement rates. However, the 
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rulemaking is important to ensure that issuers have a network sufficient in number and choice of 
providers and facilities to provide enrollees access to covered services. 

Comment: Multiple comments were received that the rule requires contracting with certain 
providers and leans towards the creation of an "any willing provider " model where issuers must 
accept all providers in the network regardless of cost, efficiency, or outcomes. Comments were 
also received that issuers should be required to contract with providers or facilities that are 
willing to contract under reasonable temis and conditions for their sen'ices with any plan. 

Response: As staled above, the Commissioner has no authority to require any part>' to contract 
with another part>' or to set provider contract terms such as reimbursement rates. The rule also 
specifically states that an issuer is not required to accede to any request by any individual 
provider for the inclusion in any network or any health plan. WAC 284-43-205(4). However, the 
rulemaking is important to ensure that issuers have a network, sufficient in number and choice of 
providers and facilities, to provide enrollees access to covered services. There are specific 
provisions in the rule, including school-based health centers and Indian health care providers, in 
which a contract must be offered upon request. WAC 284-43-222(4) and (5). However, this is a 
requirement to offer the opportunity to contract, not a mandate that a contract must be entered 
into by the parties. 

Comment: Prohibit closed panels in network ex'aluations. Conversely, require the issuers to 
demonstrate sufficient open practices in assessment of the network. Comment requesting a 
requirement for issuers to identify and indicate whether providers are accepting new patients. 

Response: While a panel may be closed to new patients at the time of network evaluation, there 
are still existing patients of that particular provider that are accessing the ser\'ices. Additionally, 
while the panel is closed at the time the net\\'ork was formed or the issuer filed with the OIC, it 
may subsequently open to new patients. The rule requires notification of closed practices only 
for direct access providers as it would be administratively burdensome to require this for all 
provider types and plans. 

The Commissioner is mindful of the interplay and tension of capacity of providers and facilities 
with an adequate and accessible network. However, the Commissioner carmot assess capacit\' 
because providers are outside of the Commissioner's regulatory authorit\'. The rule attempts to 
balance this issue within the regulatory authority of the Office of the Insurance Commissioner. 
With that in mind, the intent of the rule is to ensure access to covered services. It is the role of 
the issuer to build networks with sufficient numbers and types of providers to provide enrollees 
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this access. I f an enrollee is unable to access covered ser\'ices because there is a lack of 
providers, for whatever reason, then the issuer has not provided sufTicienl access. 

Comment: Ensure the rules address reimbursement parity, require reimbursement rates that are 
reasonable in relation to premium charged and cost-sharing risks, require that reimbursement is 
reasonable in relation to sen'ices provided, and require submission of notices of reimbursement 
to providers and the justification for changes in reimbursement rates. 

Response: As stated above, the Commissioner has no authority to require any party to contract 
with another party or to set provider contract terms such as reimbursement rates. Under RCW 
48.43.730, the Commissioner has authority to review provider contracts including the terms in a 
provider contract and compensation amounts, to ensure there is no violation of state or federal 
law. The Commissioner has also left unchanged his authority to review terms ofTered in contract 
negotiations where an issuer alleges that it is unable to meet network standards due to 
unwillingness of providers to contract with it, WAC 284-43-230(2). However, the 
Commissioner's remedy when a violation is found is disapproval of the provider agreement. 
This statute does not give the Commissioner authority to impose specific provider 
reimbursement amounts. RCW 48.43.730(3). To this end, where the rule referenced 
reimbursement rates, the reference was deleted or the language clarified to ensure the siatutor\' 
limits were respected. 

Comment: Update the definition of "Indian health care provider. " Comment included suggested 
definition. 

Response: The Commissioner adopted the suggested definition of Indian health care provider in 

the rule. 

Comment: Vie rule uses "sen'ices" and "providers" inter-changeably and not consistently. 

Sen'ices are covered benefits and not types of providers. 

Response: The Commissioner took this comment into consideration, reviewed the use the terms 
"services" and "providers" for consistency, and made changes as needed. 

Comment: Vie rule uses "providers " and "practitioners " inter-changeably and not consistently. 
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Response: The Commissioner took this comment into consideration, reviewed the use the terms 

"practitioners" and "providers" for consistency, and made changes as needed. 

Comment: Remove any references to prior authorization because prior authorization is already 
governed by other requirements and exceeds the scope of this rulemaking. Alternatively, include 
cross references to rules related to utilization and medical necessity detemiination where 
appropriate. Similar comments regarding post-sen'ice authorization. 

Response: The Commissioner agrees that prior authorization is governed by other rules, 
specifically the rule regarding utilization review and prior authorization. WAC 284-43-410 and 
WAC 284-43-860. Similarly, post-semce authorization is governed by WAC 284-43-410. 
Additionally, the Commissioner took these comments into consideration and to the extent that 
prior authorization is included in the network access rule, it is only for the limited purpose of 
determining whether prior authorization is creating barriers to access of covered services for 
enrollees. To the extent medical necessity' is referenced in the rule, it is to ensure that enrollees 
are provided information and ensure there are no barriers to access created. Post-service 
authorization was not included as it would not be considered a barrier to access of covered 
service. 

Comment: Many comments were received asking that the Commissioner require issuers to 
include information or create a monitoring mechanism that identifies providers and facilities 
that restrict senices based upon conscience or religion, and identify those senices that are 
restricted. 

The rights of individuals to receive services and the rights of providers, religiously sponsored 
health carriers or health care facilities to refuse to participate in or pay for services for reason of 
conscience or religion are expressly covered in RCW 48.43.065. RCW 48.43.065 is not intended 
to result in an enrollee being denied timely access to any covered service. Each issuer refusing 
to participate in the provision of, or pay for services, for reason of conscience or religion is 
required to provide enrollees with wrinen information stating the services the issuer refuses to 
cover for reason of conscience or religion, and written information describing how an enrollee 
may directly access services in an expeditious manner, upon enrollment. 

Issuers who do not assert a conscious or religious objection, but contract with providers that 
refuse to participate in the provision of covered services for reason of conscience or religion, are 
still required to have sufTicient providers who deliver care for covered services. Issuers must also 
identify' which providers are in-network and for which covered services. Should a consumer be 
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denied access to a covered service, for whatever reason, the Commissioner encourages the 
consumer to file a complaint with this office. 

While the Commissioner is aware of the concems prompting this request, the Commissioner 
believes that the rule as drafted will provide the transparent and timely access to covered services 
required by RCW 48.43.065. However, the Commissioner will continue to monitor this issue, to 
determine i f additional clarification or processes are needed to ensure all enrollees can access all 
covered services in an expeditious manner. 

Comment: Viere should be defined penalties for inadequate net^vorks and for violation of the 
rule. 

Response: The Commissioner agrees that there should be penalties for violation of these rules. 
The Commissioner has general enforcement authority .and a broad range of enforcement tools 
that may be used for this purpose. It is important that appropriate penalties be determined on a 
case-by-case basis when evaluating all the facts and circumstances. Therefore, the rule does not 
define enforcement specifically for this violation for two reasons. First, the Commissioner does 
not believe this to be necessar>' since his regulatory authority already exists. Second, the 
Commissioner did not want to create any misunderstanding or inadvertently limit the range of 
potential enforcement actions that may be taken for violation of the network access rule. 

Comment: Vie rule appears to generally apply to dental plans when dental plans would not 

have the same network as a traditional medical plan. Additionally, some sections should be 

applicable to all oral health senices and not just pediatric oral health. 

Response: The Commissioner took these comments into consideration and clarified, where 
appropriate, that dental plans only have to meet certain requirements in the rule. Additionally, 
the Commissioner included a specific section on oral health in the general standards section of 
the nile to provide clarity; WAC 284-43-200(14). 

Comment: Standards regarding continuity of care must be included in the rule including the 
movement of enrollees from Medicaid and commercial coverage. Associated with this, analyze 
the combined networks for commercial coverage and Medicaid plans, including managed care 
Medicaid plans. 

Response: While the Commissioner agrees that continuity of care is an important issue facing 
enrollees that are moving between commercial coverage and Medicaid, this would be outside the 
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scope of the rulemaking and therefore will not be addressed. This comment also asks the 
Commissioner.to "analyze the combined networks," presumably to determine whether providers 
contracted with multiple plans (both Medicaid and commercial) have capacity to serve all 
enrollees for whom they have contracted. The Commissioner shares the concern that providers 
may over commit themselves through contracting with multiple plans, and have insufficient 
capacity to provide services to all those plans' enrollees. However, the Commissioner does not 
regulate providers and does not have authority to address this issue. There is not one single state 
agency that has the regulatory authority to address and evaluate capacity across the full spectrum 
of plans. This will need to be addressed as part of a larger coalition of state agencies. 

Comment: Comments received requesting clarification on when zip codes may be used for a 
senice area and also requesting the Commissioner allow zip codes to define sen-ice area. 

Response: The Commissioner declines to adopt a definition for service area that relies upon zip 
codes. Federal guidelines require issuers to satisfy county integrit>' requirements in 45 CFR 
155.1055. Additionally, the Washington State Health Benefit Exchange has stated in its 
"Guidance for Participation in the Washington Health Benefit Exchange" document. Section 
2.2.17, that a qualified health plan service area must meet 2705(a) of the PHS Act and 45 CFR 
155.1055(b) which sets service areas by county. Washington State does not have any counties 
that would qualify' to meet the federal examples of when zip code service areas would be 
allowed. Federal guidance is clear that the only reason a zip code service area is approved is due 
to specific issues such as water or land barriers. 

Comment: Strike "within the state" from the definition of sen-ice area. It limits the 

consideration of networks to in-state providers only and does not consider existing delivery-

systems, provider networks, and natural referral pattems that cross state boundaries. It would 

disrupt existing delivery systems and limit consumer choice. 

Response: The Commissioner took this comment into consideration and struck "within the state" 

from the definition of service area. 

Comment: Received comments critical of, and supportive of. the standard of substantial 
evidence of good faith efforts of contracting and comments inquiring as to what evidence will be 
considered in the detemiination of good faith efforts at contracting. Comments received urging 
the retention of the clear and convincing evidence standard while other comments urged the 
deletion of this standard as overstepping the Commissioner's authority. Comments received that 
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an issuer would meet this standard by making minimal efforts, such as simply emailing a 

proposed contract to a provider with a very short tum-around time. 

Response: The Commissioner noted that both providers and issuers requested that the rules 
require the other party to submit to certain limits on its contract terms. Per RCW 48.43.730, the 
Commissioner has authority to review provider contracts. This includes reviewing all the terms 
in a provider contract, including compensation amounts, to ensure there is no violation of state or 
federal law. However, the Commissioner's remedy when a violation is found is disapproval of 
the provider agreement, network, or an alternate access delivery request. This statute does not 
give the Commissioner aulhorit\' to impose specific provider reimbursement amounts. RCW 
48.43.730(3). 

Based upon this limitation, and the limited instances in which review is appropriate under the 
statute, it would be inappropriate for the Commissioner to review substantive contract terms in 
every case. Given these parameters and the intent of the rule, good faith efforts to contract is the 
appropriate standard to include as a threshold requirement. 

The Commissioner also received comments indicating that both providers and issuers have, at 
times, refused to engage in efforts to contract. As stated above, the Commissioner has no 
authority to require providers to contract with issuers. However, the Commissioner does have 
authorit\' to require a showing of good faith efTorts to contract in order to meet the network 
requirements. Under this requirement, the Commissioner will evaluate exactly what efforts an 
issuer made to include a provider in its network. The rules go to the extent of the 
Commissioner's authority, and can go no fiirther. 

Evidence of the issuer's good faith efforts to contract will include, at a minimum: 

• Provider information identifying the provider organization name and affiliates name(s), 
business address, mailing address, telephone number(s), email address, organizations 
representative name and title: 

• Issuer's information identifying the issuer representative's name and title, mailing 
address, telephone number, and email address; 

• I f a contract was offered, a list that identifies contract offer dates and a record of the 
communication bet\veen the issuer and provider. For example, the issuer should indicate 
whether contract negotiations are still in progress or the extent to which it is are not able 
to agree on contract terms. "Extent to which you are not able to agree," means 
quantification by some means of the distance between the parties' positions. For 
example, "After working together for two weeks, the parties still had several contract 
provisions upon which they were unable to come to agreement, and neither party was 
able to compromise further," or "The parties exchanged draft contract provisions and met 
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in person, but their positions were widely divergent and we were unable to come to 

agreement:" 

If a contract was not ofTered, explain why the issuer did not offer to contract. 

Documentation must be as specific as possible. 

Comment: Comments received requesting an opportunity to submit rebuttal e\'idence by 

providers and facilities when an issuer claims an inability to contract. 

Response: The rules are not intended to arbitrate whether a particular provider or facility' should 
be included in a network. The rule is intended to ensure enrollees have access to sufficient 
numbers and types of providers for covered services. The only time the Commissioner will 
closely examine contract terms is when a compensation agreement causes the underlying health 
benefit plan to otherwise be in violation of state or federal law pursuant to RCW 48.43.730. In 
that case, the Commissioner may well request such information from the relevant provider's) in 
order to evaluate whether an issuer contracted in good faiih. But the Commissioner believes that 
it would be inappropriate to require him to evaluate such information in ever\' case. 
Accordingly, the Commissioner declines to require an opportunity for rebunal from the providers 
and/or facilities when an issuer indicates an inability to contract. 

Comment: Require that providers meet or exceed the National Culturally and Linguistically 

Appropriate Sen ices Standards. 

Response: The Commissioner declines to include this requirement in the rule. The 
Commissioner has no regulatory authority over providers therefore it would be inappropriate for 
the rule to require this standard. 

Comment: Require confidential access to sen'ices. particularly for adolescents. 

Response: Curtently, WAC 284-04-510 limits the disclosure of health information. Specifically, 
the rule provides that an issuer cannot disclose any nonpublic personal health information related 
to a service the minor has accessed without the express authorization of the minor. This includes 
mailing appointment notices, calling the home to confirm appointments, or mailing a bill or 
explanation of benefits to a policyholder or other covered person. Additionally, the issuer cannot 
require the minor to obtain the policyholder's or other covered person's authorization to receive 
health care services which the minor may obtain without parental consent under state or federal 
law. Accordingly, these provisions will not be restated in this rule and would be outside of the 
scope of this rulemaking. 
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Comment: Concerns raised about the effect of the mle on rural health delivery systems. 

Response: The Commissioner took this comment into consideration and also is concerned about 
access to enrollees in rural areas of the state. The rule addresses this issue in a few ways. 
First, the rule provides general standards that networks must meet. Specifically, networks must 
have sufficient nimibers and types of providers to ensure that all covered services are provided in 
a timely manner and appropriate to the eiu-ollee's needs. However, in recognition that there are 
some areas in the state that are geographically difficult in which to build a network either due to 
a lack of providers and/or enrollees, the rule allows for the filing of an alternate access delivery 
system i f the county has a population that is 50.000 or fewer. This would affect Garfield, 
Wahkiakum. Columbia, Ferry, Lincoln, Skamania, Pend Oreille, San Juan, Adams, Klickitat, 
Pacific, Asotin. Jefferson. Douglas. Kittitas. Okanogan, Stevens, and Whitman counties. This 
will incentivize contracting in rural areas and provide more choices for rural consumers. 

Second, qualified health plans must include sufficient number and types of Essential Community 
Providers to provide reasonable access to the medically underserved or low-income in the 
service area. Although Essential Community Providers are determined by the Centers for Medicare 
& Medicaid Services (CMS), there are certain categories on the list in the rule that will directly 
involve providers in rural areas. In fact, 37 of the 39 designated critical access hospitals are on 
CMS' non-exhaustive list of Essential Community Providers. Additionally, the rule specifically 
requires inclusion of 50% of rural health clinics, 90% percent of federally qualified health 
centers and look-a-likes, at least one essential community hospital per coimty, and 75% of 
school-based health centers in issuers' networks. 

Finally, part of the neiu-ork evaluation is the geographic mapping reports. The geographic 
network maps are just one tool in the network evaluation that the Office of the Insurance 
Commissioner will be conducting. The mapping reports are a minimum requirement and will be 
evaluated in conjunction with the general standards outlined in the rule for network access and 
adequacy. In order to encourage the building of networks in rural areas, the 60 mile/minuie 
requirement was adopted. Also in this section of the rule, the rule defines urban. It is important to 
note that the definition of urban in the network access rule covers approximately 88% of the 
population of Washington State. Accordingly the 30 mile/minute minimum requirement for 
providers will afTect the significant majority of the enrollees. 

Comment: Vie definition of "women's health care " should include abortion care for those plans 
that cover it. 

Response: The current definition in RCW 48.42.100 includes maternity care, reproductive health 
services, gynecological care, general examination, and preventative care. While the statute 
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allows issuers to include additional services as "women's health care," it does not provide the 
authority to require inclusion of additional services. This rule cannot exceed the stamtorily 
mandated definition. However, issuers must provide sufficient number and type of providers and 
facilities to provide covered services for enrollees. Should a plan cover termination of 
pregnancy, either voluntary or involuntary, then an eru-ollee must be able to access those services 
in a timely marmer appropriate for the eiu-olIee's condition. Additionally, RCW 48.42.100(2) 
requires issuers to include providers acting within the scope of their license as in-network 
providers in compliance with Chapter 9.02 RCW. 

Comment: Only those providers who offer a full range of health care options should be counted 

towards fulfilling nenvork standards for reproductive health providers. 

Response: To the extent that the comment regards the contracting process, this rule is not 
intended to address that issue. This rule does address consumer access to covered services. It is 
the role of the issuers to build a network that will provide sufficient numbers and types of 
providers to ensure access to enrollees for all covered services. The Commissioner has no 
authority to require any party to contract with another party, or to set provider contract terms. 

Comment: Add cancer care and hematologic disorders to list for which standing referrals to 

specialists are permitted. 

Response: The section, curtently WAC 284-43-200(13)(d), regarding standing referrals, is 
meant to cover a broad range of conditions. It would be burdensome to specifically list these 
conditions. Accordingly, cancer care and hematologic disorders are subsumed in chronic 
conditions in this section of the rule. Additionally, RCW 43.43.515(3) provides that an eru-ollee 
with a complex or serious medical or psychiatric condition may receive a standing referral to a 
participating specialist for an extended period of time. 

Comment: Change the temi "gender preference " to "sexual orientation. " 

Response: The Commissioner took this comment into consideration when drafting the rule. 
Based upon this comment, language was changed to align with RCW 49.60.030, 45 CFR 
156.200(e), 42 U.S.C. §18116. 
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Comment: Use of terms related to behavioral health is inconsistent and unclear: the temi should 

be defined by WAC 388-877-020 and consistent with DSNS rules. Substance use disorder and 

chemical dependency need to be addressed as part of network adequacy. 

Response: To the extent this comment relates to behavioral health treatment as part of the 
Essential Health Benefit of mental health and substance use disorder services, including 
behavioral health treatment, the diagnoses and required benefits are set forth in detail in WAC 
284-43-878(5). To the extent these terms are referenced in this rule, the intent is to ensure access 
to covered services. The Commissioner declines to adopt the DSHS definition, as those are rules 
of a sister agency and i f changed, may be changed to the detriment of the network access 
evaluation process. The Commissioner will, however, look to the definitions in WAC 388-877-
020, WAC 284-53. federal laws and rules, and applicable case law. Substance use disorder and 
chemical dependency are specifically contemplated as part of the network access determination 
in WAC 284-43-200(11), as well as the Essential Health Benefit requirements in WAC 284-43-
88(5). 

Comment: Changing temiinology to "network access" as opposed to "nenvork adequacy" 
implies a per member and per sen-ice re\ iew. Adequacy describes a baseline quality of a 
network while access can vary in quality. An adequate nenvork is one in which patients receive 
proper care and emphasis should be placed on that. 

Response: The Commissioner respectfully disagrees. Network access is larger than network 
adequacy; network adequacy is part of network access. For example, where an issuer has 
contracts with a host of providers, but enrollees are unable to access care by those providers due 
to geographic location or closed practices, neuvork adequacy may be adequate, while network 
access is not. The language was changed to more accurately reflect the intent of the rule and the 
acmal process undertaken by the Commissioner. Networks are dynamic and evolving systems 
that constrict and expand over time and throughout plan years. The Commissioner is not 
undertaking a singular or audit review of the network; rather the Commissioner will be 
evaluating the networks early for access to covered services and monitoring issuer network 
maintenance throughout time. 

Comment: Define "issuer". 

Response: The prior version of the rule included issuer in the definition of "health carrier" For 
consistency with the remainder of the chapter, the term issuer will be as defined in WAC 284-43-
130(14). 

Page 20 of 84 

OIC EXHIBIT 1 - Page 20 of 95



Comment: A concern was raised that the rule would apply to the Health Care Authority 's self 
insured plans, such as Unifomi Medical Plan. 

Response: As a general matter, self insured plans are not subject to the insurance code or the 
rules promulgated by the Commissioner. RCW 41.05.140 gives the Commissioner limited 
authority over the self insured plans administered by the Health Care Authority (HCA), for the 
purpose of conducting financial examinations and determining the adequacy of reserves. The 
Commissioner does not have broad authority to enforce other provisions of the insurance code 
and insiu^ce rules against HCA's self insured plans. Further, nothing appears to require that 
HCA apply this rule to its self insured plans. Under RCW 41.05.017, the plans HCA offers must 
satisfy' a number of statutes, including several sections of the insurance code. RCW 41.05.017 
does not, on its face, require HCA's self insured plans to also comply with the Commissioner's 
rules conceming the enumerated statutes. One of the insurance statutes applicable to HCA's self 
insured plans under RCW 41.05.017, provides that every "carrier" must meet the standards set 
forth in the statue "and any rules adopted by the Commissioner in implementation of this 
provision of the code." RCW 48.43.515(8). "Carriers" are defined as a disability insurance 
company regulated under chapter 48.20 or 48.21 RCW, a health care service contractor as 
defined in RCW 48.44.010. and a health maintenance organization as defined in RCW 
48.46.020. Self insured plans, such as Uniform Medical Plan, are not carriers as defined in RCW 
48.43.005(25) and WAC 284-43-130 (14). Therefore neither the plain language of RCW 
41.05.017, RCW 48.43.515(8), nor this rule, appear to make this rule applicable to HCA's self 
insured plans. However, the Commissioner must defer to the HCA's interpretation of the statutes 
it is compelled to enforce. 

Comment: Many comments received requesting changes in definitions in WAC 284-43-130. 

Response: The Commissioner declines to change definitions except to the extent the definition 

directly pertains to the rule section being amended at this nme. 

Comment: Comments received that certain nenvork formations will be in violation of the rule. 

Response: The Commissioner declines to comment on hypothetical network formations. It is 
impossible to evaluate whether a network will violate the rule based on a hypothetical. In order 
to evaluate a network formation the Commissioner would need to review all required 
documentation for the network model. 

Comment: Comments received asking about implementation of the nile. 
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Response: The Commissioner has received multiple comments regarding the filing instructions, 
required document formats, and other submission requirement for issuers to comply with this 
rule. The OIC Rates and Forms division maintains a dedicated Network Access website page for 
interested parties available at: http://www.insurance.wa.gov/for-insurers/filing-instructions/file-
nerwork-access/ 

Filing instructions, form templates, analyst checklist, etc., will be posted on this vvebpage. 

Comment: Vie rules as they currently exist are sufficient and "have teeth, " and should not be 
changed. 

Response: The Commissioner disagrees that the existing rules are sufficiently clear and 
enforceable to adequately protect consumers, especially in the era of network innovation. 
Additionally, the Commissioner must harmonize Washington State's rules with the ACA and 
federal rules implementing it. 

Comment: Comment that the Commissioner should have prepared and provided a Small 
Business Economic Impact Statement (SBEIS) as part of the CR102 filings for this proposed mle. 
Vie specifically expressed concem was that the access standards in proposed WAC 284-43-200 

for time to appointment for primary care and specialty care will impose performance 
requirements on health care providers as agents of the issuers in meeting these access standards. 

Response: WAC 284-43-200, as proposed in the rule filing, requires that each issuer maintain a 
provider network that is sufficient in numbers and types of providers and facilities to assure that 
all health plan services provided to enrollees will be accessible in a timely manner appropriate 
for the enrollee's condition. This section puts the responsibility on the issuers to "demonstrate 
that services are readily available without unreasonable delay to all eru^ollees" and "each enrollee 
must have adequate choice among health care providers". WAC 284-43-200(13) provides the 
issuers with some standards for adequate access—one of which is that enrollees have access to a 
non-preventive care appointment with their primary care provider within ten business days of 
request and within 15 business days for specialists (for non-urgent services). 

The network adequacy rules, as proposed, then allow for the filing of alternate access delivery 
requests when sufTicient providers cannot be contracted to meet these standards or a provider 
becomes unavailable or a county has less than 50,000 people and the county is the sole senice 
area for the plan. 

Taken as a whole, none of these rule provisions establish a performance standard that must be 
embedded in contracts between issuers and providers. They instead set access standards that 
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issuers must meet by contracting with sufficient primary care and specialty care providers to 
handle the needs of their plan enrollees. The Commissioner believes the only likely cost to 
primary and specialty care providers is the very minimal cost of informing the issuers (that they 
contract with) that their panels are full, which in this case would be when they caruiot add 
additional enrollees and stay within the appointment standard. The proposed rules, by also 
providing a standard for the ratio of primary care providers to enrollees. further emphasize that 
the access issue is one of contracting with a sufficient number of providers. That being said, 
issuers may choose to add to their provider contracts performance guarantees regarding patient 
access as a means of expanding the capacity of their existing provider networks, but such a 
contract addition is not required by this proposed rule. 

Comment: Require issuers to collect clear and unambiguous statements of referral practices in 

their contracts with network providers. 

Response: Provider contracts, which this language refers to, will be addressed in phase two of 

this rulemaking. WAC 284-43 Subchapter C. 

Comment: Add "covered senice " after "provider and facility " in the mle to be consistent. 

Response: The Commissioner took this comment into consideration and, where appropriate, 

included the suggested language. 

Comment: Concern that under the mles. enrollees cannot independently pursue their rights to 

access covered sen'ices through private causes of action against issuers, but must instead rely 

only on regulatory enforcement by OIC. 

Response: Nothing in the rules is intended to alter the ability of enrollees to pursue their rights 

to access covered services against issuers under any cause of action to which the enrollee may be 

entitled under federal or state law 

Comment: General comments made correcting grammar usage or typographical errors. 

Response: The Commissioner took these comments into consideration and, where appropriate, 

cortected grammar and typographical ertors. 

Comment: Issuers should be required to notify' enrollees when a provider wouldn t perfomi a 

particular covered senices. 
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Response: The Commissioner declines to include such the requirement. To require this would be 
administratively burdensome. The rule requires that enrollees have access to covered ser\ices 
and that issuers notify eiuollees how to access covered services. The rule is not intended to do 
the converse. 

WAC 284-43-200: Network access-general standards 

Comment: Vie general standards section is confusing when read with the section on assessment 
of access section. WAC 284-43-230. because it appears there are general standards in both 
sections of the rule. 

Response: The Commissioner took these comments into consideration when drafting the rule. 
Based upon this comment, the Commissioner undertook a broad restructuring of these two 
sections. The organization of the general standards section was reworked and many pieces of the 
assessment of access section were moved into general standards. Accordingly, assessment of 
access is a much smaller subsection and is targeted to what the Commissioner will be reviewing 
when evaluating whether the general standards and other requirements of the rule have been met. 

Comment: In regard to prior authorization, the qualified staff should be a licensed healthcare 
professional within the same profession as for what the prior authorization is made. Vniely prior 
authorization should be two hours for emergent and four hours for non-emergent. Additional 
comment that staffing requirements are inappropriate in these mles. 

Response: The Commissioner declines to adopt this suggestion. This would be an incredible 
administrative burden to require one of each provider type available to make prior authorization 
decisions. To the extent that this comment deals with utilization review and prior authorization, 
including timeliness of decisions, WAC 284-43-410 and WAC 284-43-860, would govern as 
those issues are outside the scope of this rulemaking. The Commissioner respectfiilly disagrees 
this is a stafTmg requirement; rather it is a requirement that the issuer be prepared to give timely 
prior authorization and ensure access to provider and facilities that provide the covered service. 

Comment: Maintain the 30-mile reasonable proximity example in the general standards, 
eliminate the 30-mile example in general standards, or change the 30-mile example in standards 
to a stricter standard. 

Response: The Commissioner took these comments into consideration when drafting the rule. 
Because the geographic network reports specifically designate time and/or distance criteria to be 
used in evaluating provider networks, the Commissioner determined that the distance example in 
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general standards was no longer useful or necessary and indeed may confuse the issue as this was 
just an example, not a requirement. Instead, general standards are focused on the requirements 
that the Commissioner will be measuring all provider networks on a case-by-case, fact-specific, 
basis. Dependent upon the factual circumstance, reasonable proximity may be more or less than 
the 30-mile example that was used prior. In the general standards section, WAC 284-43-200, the 
Commissioner included that eighty percent of eru-ollees must be within 30 miles of a primary 
care provider in an urban area and within 60 miles of a primary care provider in a rural area. 

Comment: Do not delete section WAC 284-43-200(3) which pertains to situations when there is 
an absence of. or insufficient number of. providers and yet the issuer must provide covered 
sen'ices within a reasonable proximity at no greater cost than if provided by an in-network 
provider. Ensure this requirement is met ex en if there is a pending altemate access delivery 
request pending. 

Response: The Commissioner agrees these are important requirements and maintained these 
requirements in the rule. The section referenced above is now WAC 284-43-200(5). The 
Commissioner considered the comment regarding pending alternate access delivery requests and 
included language that the requirement to provide covered services at no greater cost is required 
even if an altemate access delivery request is pending. 

Comment: Specific pediatric adequacy standards should be de\'eloped and monitored to ensure 
that children enrolled in qualified health plans have access to needed senices in a timely 
manner. Include requirements for sufficient pediatric oral, dental, and mental health providers. 

Response: The Commissioner agrees that networks need to have sufTicient numbers and types of 
providers for enrollees to access covered service, including pediatric services. The rule is 
intended to address that issue. The rule addresses access to covered services for enrollees 
generally, which would contemplate the needs of pediatric enrollees. Additionally, the rule 
requires that providers be accessible in a timely manner appropriate for enrollees' conditions and 
that there is adequate choice among providers. There are also sections of the rule which pertain 
specifically to pediatric providers, including specialists and oral health providers. The rule 
requires sufficient access for eru^ollees of qualified health plans as well as those who purchase 
health insurance outside of the Health Benefits E.xchange. 

Comment: Viere should be no greater cost to enrollee for out-of-nenvork providers when there 

is not sufficient in-nenvork providers. 
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Response: The Commissioner agrees. The rule requires, in situations where there is an absence 
or insufficient number of a type of provider, that the enrollee may obtain the covered service at 
no greater cost to the enrollee than if the covered service were obtained from a network provider. 

Comment: Shorten the wait times for enrollees requiring an urgent appointment to 24 hours 

regardless of prior authorization. 

Response: The Commissioner took this comment under consideration and retained the 4S-hour 
access to urgent appointment without prior authorization. Should an enrollee need care prior to 
this, the rule requires emergency services be available 24 hours a day. 

Comment: In regard to urgent appointments, the referring physician should not be required to 
document whether a longer wait time for an appointment is pemiissible or not detrimental to the 
enrollees' health. 

Response: These comments were taken into consideration in drafting the rule. Accordingly, this 

requirement was removed from the rule. 

Comment: Do not limit single case agreements or "spot contracting. " Viese types of agreements 
allow an enrollee to obtain senices when needed. Comments were also received that the mle 
precludes the use of single case provider reimbursement agreements where appropriate. 

Response: The Commissioner agrees that single case provider reimbursement agreements can be 
an important tool to provide services to an enrollee when there is a unique situation where an 
enrollee's care necessitates a provider that is out-of-network or out-of-service area. However, 
single case provider reimbursement agreements should be the exception and not the rule. If these 
types of agreements are being used on a regular basis there may be a broader issue with the 
provider network and the ability to provide access to covered services. However, the rule allows 
the use of single-case agreements where appropriate. 

Comment: Strengthen the section on pediatric dental to include adult dental and further define 

"nomial utilization. " 

Response: The Commissioner agreed with this comment and changed the language regarding 

utilization. In regard to the pediatric and adult oral services comment, pediatric dental is required 
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under the Affordable Care Act as an Essential Health Benefit, which this section is intended to 
address. 

Comment: Clarify what will result in discrimination. 

Response: The rule is intended to set out the general legal principle against discrimination 
consistent with state and federal law. It is not intended to provide examples of what would be a 
discriminatory service area as this is a fact-specific analysis that should be determined on a case-
by-case basis. Additionally, there is a whole body of case law dealing with this particular issue 
and it would be outside the scope of the rulemaking to provide further clarification. 

Comment: Change reference to "cancer care center " to "NCI-designated comprehensive cancer 
care centers" in the section dealing with when an issuer may use facilities and providers in 
neighboring sen-ice areas to satisfy a network access standard if that type of facility is not in the 
sen-ice area. 

Response: The Commissioner has been informed that there are only four NCI-designated 
comprehensive cancer centers in the Pacific Northwest. Should the Commissioner require ihaht 
netiA'orks include only cancer centers with this designation in the rule, the Commissioner would 
essentially be requiring issuers to contract with only specific providers for coverage of a specific 
condition. This would run contrary to the intent of the rule which is to ensure access to covered 
senices. It is the role of the issuers to build networks with sufficient numbers and types of 
providers to provide enrollees access to covered services. 

Comment: Include solid organ, bone marrow, and stem cell transplants in the list of facilities 
providing transplant senice in the section dealing with when an issuer may use facilities and 
providers in neighboring sen'ice areas is to satisfy a network access standard if that type of 
facility is not in the sen'ice area. 

Response: The Commissioner took this comment into consideration and included these three 

transplant services in WAC 284-43-200(5)(e). 

Comment: Remove language regarding the ratio of primary care providers to enrollees for the 
state because the ratio for a particular area may be significantly different than the state average, 
and. even if an issuer includes every provider in the county, it would result in less provider 
availability because the formula is exceeding the average of enrollees to providers. 
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Response: The primary care provider ratio required under subsection WAC 284-43-
200(13)(b)(i) is a standard for determining whether a network meets the Essential Health 
Benefits category of ambulatory patient services. It is not a determination of whether the 
network is sufficient in its number of primary care providers to assure that, to the extent feasible 
based on the number of primary care providers in the service area, primary care will be 
accessible in a timely manner, as required under WAC 284-43-200(1). This is an illustration of 
how the various aspects of analysis set forth in the rule work together, and satisfaction of a 
particular requirement is only one part of the analysis. The focus of the provider network rule is 
on access to covered services within a reasonable time and networks need to be created 
accordinglv. 

Comment: Define "wellness. " An associated comment indicated that this should be removed as 
it is outside the scope of rulemaking. 

Response: The Commissioner took this comment into consideration and included a reference 
back to the stamte and the rule regarding Essential Health Benefits. RCW 48.43.005(37) and 
WAC 284-43-878(9). Additionally, as issuers are required to provide coverage for Essential 
Health Benefits, this information is important for the Commissioner to have in order to evaluate 
the network. 

Comment: Include language in WAC 284-43-200(12) that the provider nenvork "or the 
summary of benefits and explanation of coverage for the health plan " must include pre\'entive 
and wellness senices. 

Response: The Commissioner declines to include this language as this section pertains to the 
network and access to these services which are required under RCW 48.43.005(37) and WAC 
284-43-878(9), not information to be included in the summary of benefits and explanation of 
coverage for a particular plan. 

Comment: Requiring smoking cessation "quit lines" or "help lines" is excessive, not within 

"provider senices, " and does not involve licensed providers. 

Response: This benefit is highly encouraged both by the Commissioner and the U.S. Department 
of Health and Human Services and is consistent with the ACA's goals of promoting wellness and 
decreasing health care costs. Quitting smoking is advantageous to wellness and smokers as a 
group incur higher health care costs than nonsmokers. 
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Wellness, as defined in RCW 48.43.005(37), includes smoking cessation. WAC 284-43-878(9) 
requires that certain Essential Health Benefits are provided, including wellness. The rule requires 
that, to the extent senices for smoking cessation are provided, the follow- up services, which 
may include providers or facilities, are medically necessary and the enrollees have access to 
sufficient information to access those services. This provision ensures that, where smoking 
cessation programs are a covered benefit, the benefit is not illusory. 

Comment: Expand list of mental health providers authorized to provide mental health and 
chemical dependency care operating in the scope of their practice. Consider adding language 
describing senices beyond inpatient psychiatric to include outreach, stabilization, and 
outpatient therapy. Include crisis intenention as well as stabilization. 

Response: The Commissioner took these comments into consideration when drafting the rule. 
W^ile the Commissioner cannot mandate coverage, the intent of the rule is to ensure there are 
sufficient numbers and types of providers for enrollees to access covered services. This section 
of the rule includes services from licensed mental health providers. Based upon this comment, 
stabilization was added where appropriate and the language in this section was clarified. 
Additionally, every category of provider, WAC 284-43-205, needs to be read in conjunction with 
this section. 

Comment: Information on mental health and substance use disorder treatment should be 
available 24 hours a day and by providing infomiation on the website. Conversely, comment 
urged the deletion of the section ensuring an enrollee can identify information about mental 
health and substance use disorder treatments by calling a customer sen'ice representative 
because it follows a section that discusses nenvork access for those providers and facilities 
which is sufficient. 

Response: The Commissioner took these comments into consideration when drafting the rule. 
The Commissioner declines to delete this section because this information is important for the 
enrollee to access providers and facilities that offer covered services specific to mental health 
and substance use disorder treatment. However, the Commissioner also declines to require 
issuer's provide a customer senice representative be available 24 hours a day. The 
Commissioner leaves it to the issuers to determine i f posting such information on a website is the 
most efficient means. Additionally, issuers are required to include pertinent information in the 
Access Plan, WAC 284-43-220(3)(0(i)(E). including standard hours of operation, and after 
hours, for prior authorization, consumer and provider assistance and claims adjudications. 
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Once reports are submitted by issuers the reports can be accessed on the OfTice of the Insurance 
Commissioner's website. One must search by company at: 

http://wvvw.insurance.vva.gov/consumertoolkit/search.aspx and then click on "View Access 
Reports" under the Network Access Reports heading. 

Comment: Request to define behavioral therapy and habilitative therapy and a requirement to 
use only licensed categories of providers. 

Response: Curtently, these senices are specifically addressed in WAC 284-43-878, Essential 
Health Benefit categories. The Commissioner declines to define these senices in this particular 
rulemaking as it would be outside the scope of the rulemaking. 

Comment: Requirement that a prex-entative visit occur within 10 days is unrealistic as providers 
cannot meet this requirement. An appointment within 10 days should only be for routine visits. 

Response: The Commissioner took these comments into consideration when drafting the rule. 
Accordingly, WAC 284-43-200(l3)(b)(iii) requires that enrollees have access to an appointment, 
for other than preventative senices. with 10 business days of requesting an appointment. 

Comment: When listing facilities in neighboring senice areas that may be used to satisfy a 
nenvork access standard, need clarity around the pediatric community hospitals pursuant to 
Department of Health as there are only four in the state. 

Response: The Commissioner look these comments into consideration when drafting the rule. 

Accordingly, WAC 284-43-200(5)(b) references pediatric community hospitals only. The 

reference to the Department of Health was deleted. 

Comment: Define "reasonable pro.ximity" as used in WAC 284-43-200(5). when an issuer has 

an absence or insufficient number or type of provider to provide a particular sen'ice. 

Response: The Commissioner declines to define reasonable proximity as this will be determined 

on a case-by-case basis taking into account all the facts and circumstances in that particular 

situation. 

Comment: Requirement that issuer ensure an appointment within a certain amount of time is 

unreasonable as issuers do not have access to provider's calendars nor do the providers supply 
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issuers with turnaround times for enrollees. Related comment that appointment criteria is not 
part of nenvork adequacy or provider nenvork fomiation. 

Response: The intent of the rule is to ensure that enrollees have reasonable access to providers. 
This is an example of what would be considered reasonable in the context of appointments. It is 
the issuer's responsibility to understand who its providers are and the ability of those providers 
to treat enrollees. Without this information it is unclear how issuers can determine whether their 
network(s) are "sufficient in numbers and types of providers and facilities to assure that, to the 
extent feasible based on the number and type of providers and facilities in the senice area, all 
health plan senices provided to enrollees will be accessible in a timely manner appropriate for 
the enrollee's condition," and that "for each health plan's defined senice area, a comprehensive 
range of primary, specialty, instimtional, and ancillary senices are readily available without 
unreasonable delav to all enrollees." 

Comment: Removal of sections allowing the issuer to set the standards to determine nenvork 
access creates ambiguity because what is necessary is not defined. 

Response: The Commissioner respectfully disagrees, as the rule now specifically defines what is 
necessary to have network access and adequacy as opposed to allowing different issuers create 
"reasonable criteria" for themselves. The benefit for having clearly defined criteria is a level 
playing field where everyone is held to the same specific standards resulting in no ambiguity. 

Comment: Define "commercial nenvork provider. " 

Response: The Commissioner took these comments into consideration and deleted the reference 
to "commercial network provider." This subsection has been modified and is now WAC 284-43-
200(I5)(a). 

Comment: Add a section to WAC 284-43-200 that specifically requires adequate nenvorks for 

chemical dependency treatment. 

Response: The Commissioner declines to add the requested section. Consistent with the Paul 
Wellstone and Pete Domenici Mental Health Parity and Addiction Equity Act of 2008 and the 
definition of substance use disorder in WAC 284-43-005(7), the phrase "substance use disorder." 
as used in rule, includes those conditions meeting the definition of chemical dependency. WAC 
284-53-010(7) requires that issuers that provide such benefits through a defined network must 
meet the network adequacy requirements set forth in WAC 284-43-200 and also requires that 
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health benefit plans that allow for out-of-network benefits must apply them to chemical 
dependency senices consistent with medical and surgical benefits. Since WAC 284-53-010(7) 
already requires issuers to meet network adequacy requirements for substance use disorder, 
which includes chemical dependency by definition, it would be redundant to restate this in this 
rule. Additionally, the Essential Health Benefits under WAC 284-43-878(5) require "mental 
health and substance use disorder senices, including behavioral health treatment." This 
language is minored in WAC 284-43-200(11). 

Comment: Include in WAC 284-43-200(2) a reference to WAC 284-43-222 so that Essential 
Community Providers are included for qualified health plans and issuers are required to have 
adequate choice among health care providers. 

Response: The Commissioner took this comment into consideration and included a reference to 
WAC 284-43-222 in WAC 284-43-200(2). 

Comment: Change language in WAC 284-43-200(11)(a) to list all mental health providers or 

change language to "licensed mental health providers. " 

Response: The Commissioner took this comment into consideration and changed the language 
in WAC 284-43-200(1 ])(a) to "mental health providers." 

Comment: Vie mle inadvertently excludes categories of providers that are needed to 
appropriately provide Applied Behavioral .Analysis senices, specifically providers that are 
certified rather than licensed. 

Response: The Commissioner recognizes the issues around coverage for certified providers of 
applied behavioral analysis (ABA) therapy for autism spectrum disorders. However, he must 
decline to make the suggested change because it would broaden the requirements. The "Every 
Category of Provider" staUite. RCW 48.43.045, and the definition of "health care provider" 
under RCW 48.43.005, limit the providers that must be permitted to provide covered health 
senices to those licensed under Title 18 or Chapter 70.127 RCW. In addition, although ABA 
providers are certified by a responsible state agency, the suggested change would open the 
requirement to include providers certified by any entity, potentially leading to unintended results. 

The rule provides general standards that networks must meet. Specifically, networks must have 
sufficient numbers and types of providers to ensure that all covered senices are provided in a 
timely marmer and appropriate to the enrollee's needs. However, the standards are meant to be a 
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minimum that the issuer must meet, and, to the extent that a licensed provider is referenced, the 
issuer is not limited to the inclusion of licensed providers. 

Comment: Change the language in WAC 284-43-200(5) from "hospital" to "sen-ices " or "care 
senices. " 

Response: The Commissioner declines to change the language as requested as it may 
inadvertently limit the types of facilities and changes the intent of the section. 

Comment: Restore the words "each type of and "types of providers who" to WAC 284-43-
200(2) to provide clarity and consistency with other sections. 

Response: The Commissioner declines to change the language as requested as those phrases 
were specifically deleted to clarify' the Commissioner's expectations for access to covered 
senices. 

Comment: Delete WAC 284-43-200(5) because this subsection negates consumer access 
requirements, will be dismptive to established hospital/provider relationships, and will dismpt 
continuity of care. 

Response: The Commissioner took this comment into consideration and declines to delete this 
subsection. Curtent WAC 284-43-200(5) was originally in WAC 284-43-230(3) and moved as 
part of a multiple section reorganization to clarify' general standards required for network access. 
The subsection has no effect on consumer access requirements, however, WAC 284-43-229(7) 
adds a requirement that issuers give notice to certain eru^ollees when their providers are moved to 
a different tier. 

Comment: Subsection (c)(ii) should be changed to "(ii) Vie issuer establishes that when an 
enrollee is referred lo a specialist, the enrollee has access to an appointment with a specialist 
within fifteen business days for nonurgent senices. " 

Response: The Commissioner declines to make this change, as this would not require access to 
the category of specialist to which the enrollee has been referted, but instead to any specialist. 
This would lead to absurd results and would not require that issuers provide covered senices the 
enrollee needs in a manner that meets the standards. The Commissioner has received comments 
from providers and consumer groups which raised concerns about issuers requiring enrollees to 
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see specialists who. even on the surface, are not an appropriate provider. For example, pediatric 

enrollees being sent by issuers to specialists who do not treat pediatric patients. 

Comment: Vie addition of the phrase "to the extent feasible based on the number and type of 
providers and facilities in the sen'ice area " weakens the mles. 

Response: The Commissioner disagrees with this interpretation. This phrase does not change 
the rule, but simply refers to the fact that there remains flexibility in the rule to deal with the 
realities of provider location and willingness to contract. 

Comment: Vie following language should not be deleted from WAC 284-43-200: "A health 
carrier shall monitor, on an ongoing basis, the ability and clinical capacity- of its nenvork 
providers and facilities to furnish health plan senices to covered persons (enrollees). " 

Response: Updates to the requirements for maintenance of networks, which this language refers 

to, will be addressed in phase two of this rulemaking. 

Comment: "Crisis inten ention and stabilization " should be removed or clarified as this refers 

to senices. not providers and "crisis " is an undefined term. 

Response: The Commissioner declines to remove the referenced language. This language is 
consistent with the U.S. Department of Health and Human Senices' final regulation regarding 
Essential Health Benefits which requires QHP's and non-grandfathered health insurance plans in 
the individual and small group markets to provide mental health and substance use disorder 
senices in a manner that complies with the Paul Wellstone and Pete Domenici Mental Health 
Parity and Addiction Equity Act of 2008. Additionally, the rules regarding Essential Health 
Benefits. WAC 284-43-878(2) and (5), require coverage for emergency and mental health 
senices. 

Comment: Change "condition " to "mental health condition " in WAC 284-43-200(1 l)(a). 

Response: The Commissioner declines to make the suggested change. To do so would change 
the intent of the section and could exclude certain conditions, such as substance use disorders, 
that are found in the Diagnostic and Statistical Manual of Mental Disorders. 

WAC 284-43-201: Alternate access delivery request 
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Comment: Rule ignores that issuers have a major interest in addressing issues with the nenvorks 
and dealing with them as a business matter, that there is unavailability of certain providers in 
less populated areas of the state, and there is an unwillingness of some providers to contract 
with issuers. 

Response: The Commissioner took these comments into consideration when drafting the rule. 
The Commissioner recognizes and agrees that dealing with the adequacy of the network is a 
business decision that issuers must make, but this needs to be balanced with the promise issuers 
made to enrollees that the networks will provide access to covered senices. Taking into 
consideration that there are areas of the state where it is a challenge to build adequate networks, 
due to the inability to contract or the lack of provider or facility types in less populated areas, the 
Commissioner specifically included these circumstances as situations where an altemate access 
deliver)' request is appropriate. 

Comment: Rule does not allow for the issuer to review and cure any perceived deficiencies in 
the nenvork. Comments also received that issuers should be held accountable for identifying 
issues with the nenvork. report the issues to the Commissioner, and mitigate potential gaps in 
coverage. 

Response: The Commissioner took these comments into consideration and clarified when an 
altemate access delivery request would be appropriate. The Commissioner understands the fluid 
and changing nature of netiA'orks and that there are situations when a loss of a provider or facility 
has the potential to negatively affect delivery of care to eru-ollees. In recognition of this, the rule 
allows the issuer to review the network, report any deficiencies to the Commissioner, and 
propose an altemate access delivery system in order to assure access to covered senices. This 
allows enrollees to access necessary care while the issuer addresses any issues with the network. 

Comment: Having an altemate access delivery system creates nvo different standards for 

nenvork adequacy and access. 

Response: This section of the rule was edited significantly during the course of miemaking 
taking into consideration the concem that the mle was creating two network standards. The 
intention is not to have different standards, but to have a reasonable option available to issuers to 
account for the unavoidable simations that occur when building and maintaining networks. The 
intention is to limit altemate access delivery requests to unfortunate circumstances where there 
was an approved network, something happened to the network that affects access to providers, 
and the necessity to maintain access to enrollees while issues with a network are addressed. 
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The mle also provides flexibility for issuers where it has been traditionally difficult to build 
strong networks by allowing for an altemate access delivery in counties with population of 
50,000 or less and the county is the sole senice area for the plan. This will incentivize 
contracting in ntral areas and provide more choices for mral consumers. 

Comment: Clarify what are consistent pattems of practice for obtaining health care. Additional 
comment that what is a pattem and practice may not be the most convenient, quality, or cost 
effective option to the member. 

Response: Commissioner took this comment into consideration, struck this language, and added 
language that was consistent with the intent of the section. 

Comment: Strike language "for that portion of its senice area for a plan " and use "for that 

county" in WAC 284-43-201(2). 

Response: This particular section is now WAC 284-43-200(15)(c). When redrafting this section, 
the Commissioner took this comment into consideration and changed the language to include 
county. 

Comment: Clarify that the receipt of an approval for an altemate access delivery request is a 
precondition for the issuer to offer coverage in applicable sen-ice areas in WAC 284-43-201(3). 

Response: This particular section is now WAC 284-43-200(l5)(b), and contemplates a situation 

when a previously approved network has a loss of a provider or facility. In this situation, the 

issuer is already providing coverage in the senice area. 

Comment: Ensure that co-payment, co-insurance, and deductibles apply to an altemate access 

delivery system at the same level as in-nenvork. Comments also received urging the inclusion of 

co-insurance in this section of the mle or refer generally to cost-sharing in this section. 

Response: The Commissioner took tfiis comment into consideration when drafting the mle. The 
mle specifically mentions co-payment and deductibles, but does not specifically mention co
insurance. This is because coinsurance is not a fixed dollar amount similar to a deductible or 
copaymetit. Rather it is based upon a percentage of an allowable charge, negotiated charge, 
billed charge, or similar charge. Coinsurance should not be assessed at a higher percentage or 
higher out-of-pocket charge because that would violate the requirement that the issuer must 
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ensure that the enrollee obtains all covered senices in the altemate access delivery system at no 
greater cost to the er\rollee than i f the senice was obtained from network providers or facilities. 
For example, suppose an enrollee has a 20% coinsurance for in-network providers. She needs a 
senice that has a S200 allowable charge when received from an in-network provider. The 
enrollee coinsurance is S40. No in-network provider is available within a reasonable distance. 
The issuer makes arrangements for the enrollee to obtain the senice from an out-of-network 
provider who charges SlOOO. The enrollee's obligation in this scenario will be S200. In order to 
meet the standard of WAC 284-43-201(1 )(b). the most the enrollee's cost share obligation in this 
simation for this senice is S40. Since coinsurance is expressed in terms of a percentage of 
charges, the S40 in this situation is less than the coinsurance percentage for in-network providers 
(20% in this hypothetical). However, that is necessary in order to keep the eru-ollee's costs no 
more than they would be i f she could obtain the senice from an in-network provider. 

Comment: Add language that issuers must specify which portions of the nenvork standards it 
cannot meet when submitting an altemate access delivery request. 

Response: Issuers are required do so when an Altemate Access Delivery Request Form C is 

submitted for the Commissioner's review and approval. 

Comment: Viere should be an inclusion criteria related to costs because, while an altemate 
access delivery request may not be detrimental to an enrollee' s health, the enrollee may have to 
travel a longer distance for a specialist and it will cost more. 

Response: The mle is intended to ensure access to covered senices. Should an issuer submit an 
altemate access delivery request based upon an inability to contract with a provider, there is a 
general requirement that the enrollee be able to access the covered senice. However, it may be 
reasonable to require the enrollee to travel a longer distance to access the senice. depending 
upon the facuial scenario at hand. W^ile the Commissioner carmot contemplate every scenario 
and the effect on the enrollee, including costs associated with travel, as it will vary depending 
upon the situation, the Commissioner can require certain standards of access and the mle does 
so. To this end, the rule specifically requires that an altemate access delivery system ensures that 
the enrollee must be able to obtain the health care senices from a provider or facility within the 
closest reasonable pro.ximity of the enrollee. 

Comment: "Alternate" should be changed to "aliemative. " 
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Response: The Commissioner took this comment into consideration and declines to make the 
requested change. To change the language as requested implies that an issuer requesting an 
altemate access delivery system is held to a different, and possibly sub par standard. That is not 
the intent and may result in enrollees being unable to access providers and covered senices. The 
mle is clear, the issuer must demonstrate that the altemate access delivery system must provide 
an enrollee access to sufficient number and type of providers or facilities. 

Comment: Clarify intent with practice referral patterns as issuers need to be able to move away 
from referral pattems that are cemented based on past practice. 

Response: The Commissioner took this comment into consideration and changed the language 
of the section lo more accurately reflect the intent of the altemate access delivery request and the 
need to demonstrate a method to assist enrollees in the location of providers and facilities in 
neighboring senice areas. 

Comment: Delete reference to limitations on authority to refer enrollees to specialty care in the 
altemate access delivery request section as it would allow broad, undefined, and possibly 
discriminatory opportunity for issuers to restrict access to necessary specialty care referrals at 
the sole discretion of the Office of the Insurance Commissioner. 

Response: The Commissioner took this comment into consideration and deleted the language as 

requested. 

Comment: Allowing other arrangements acceptable to the Commissioner gives too much 

fiexibility to issuers to pass on higher costs to enrollee when the issuers are unable to build an 

adequate nenvork. 

Response: An altemate access delivery request is to be used only in an extraordinary 
circumstance as delineated in the mle. It is not meant as a tool to avoid the general standards of 
the mle. Additionally, the mle specifically puts parameters on costs to enrollees should an 
altemate access delivery request be granted by the Commissioner. The Commissioner needs 
some latitude to be able to consider circumstances that are not contemplated by the mle to ensure 
that enrollees have access to covered senices even if the issuer is experiencing issues with the 
network. 
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Comment: Clarify requirement to seek reasonable proximate reimbursement rate when an 
altemate access delivery request is submitted. 

Response: The Commissioner took this comment into consideration and deleted the language. 

Comment: Define "reasonable basis" when e\'aluating whether the alternate access delivery 
system ensures access to covered senice to enrollees. 

Response: The Commissioner declines to define "reasonable basis" as this will be determined on 
a case-by-case basis taking into account all the facts and circumstances in that particular situation 
and request for an altemate access delivery request. 

Comment: Need affirmative statement that, should an issuer file an alternative access delivery 

request, the reasonable travel time standard in WAC 284-43-200(6) will be enforced. 

Response: The altemate access delivery request is made when the issuer is unable to meet one or 
more requirements in WAC 284-43-200. Inclusion of any one of those requirements in the 
altemate access delivery request is inconsistent with the intent of the new section. Having said 
that, the altemate access delivery request requires reasonable "availability and accessibiUty" and 
clarifies that enrollees be able to obtain health care senices from a provider or facility within the 
closest reasonable pro.ximity of the enrollee in a timely manner appropriate for the enrollee's 
health needs (WAC 284-43-201 (l)(d)). That is the reason it is a request submitted to the 
Commissioner for approval. The issuer must demonstrate that, not only is an AADR necessary 
as a result of the occurtence of one of the four unavoidable situations that allow submission of an 
altemate access delivery request, but that the proposed altemate access delivery system provides 
reasonable access despite this unavoidable situation. 

Comment: Unclear what is meant by "limitation on authority to refer enrollees to specialty-

care " in fomier WAC 284-43-20l(I)(b)(i). Delete or clarify. 

Response: The Commissioner took this comment into consideration and deleted the language. 
This section is now WAC 284-43-20l(I)(d). 
Comment: Delete reference to whole population of enrollees in section on single case provider 
reimbursement agreements as it is likely to undermine the ability to minimize this practice as an 
issuer could offer a single enrollee access to a needed provider type within the plan's nenvork 
and require all other enrollees to seek senices from providers of that type out-of-nenvork 
through single case rate agreements without violating the mle. 
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Response: Single case provider reimbursement agreements are not intended to provide 
continuous and ongoing general access to covered senices in-network. Instead, the agreements 
should be used when there is a unique provider or senice that an enrollee needs and the provider 
or facility is not in-network. If there is a gap in the network in which multiple enrollees cannot 
get access to the covered senice. then there is a larger issue with the network and the issuer 
needs to consider filing an altemate access delivery request until the issue with the network is 
addressed. 

Comment: Delete language that an altemate access delivery system may result in issuer 
payment of billed charges. iVliile this may result, inclusion of this in the mle may cause 
confusion. 

Response: The Commissioner declines to delete this language. Health Care Senice Conn-actors 
and Health Maintenance Organizations have a statutory obligation to provide senices through a 
contracted network of providers. WTien an issuer is unable to meet this requirement the 
Commissioner must act to ensure consumer protection is not compromised including the 
requirement for enrollees to be held harmless and not balanced billed due to a network 
dismption. Like insurance regulators across the country as well as many consumer advocacy 
groups, the Commissioner is very concemed about the effect of poorly built netiAorks. Billed 
charges may, in fact, have to be paid in order for enrollees to obtain the coverage they paid for 
when a network does not include a provider of a covered senice in order to avoid that consumer 
being balanced billed. The Commissioner does not believe that stating this fact is confusing. 

Comment: Use of alternate access delivery systems should be limited and only under very 
unusual and extraordinary circumstances and issuers should bear the burden of developing 
adequate nenvorks through contracting efforts. Only allow an altemate access delivery request if 
providers and facilities are not available for inclusion in the nenvork. 

Response: The Commissioner agrees that the use of altemate access delivery systems should be 
limited. Accordingly, the mle only allows the submission of an alternate access delivery request 
in four circumstances: there are sufficient numbers and types of providers in the senice area but 
the issuer is unable to contract with these providers and facilities, the neuvork has been 
previously approved and a provider or facility type becomes unavailable, in a county that has a 
population of 50,000 or fewer, and a qualified health plan that cannot meet the Essential 
Community Providers inclusion standards. The Commissioner declines to require that the issuers 
show that providers and facilities are not available for inclusion in the network, as this appears to 
require issuers to contract with any provider or facility merely because the provider or facility is 
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in the senice area. As stated above, the Commissioner has no authority to require any party to 

contract with another party or to set provider contract terms such as reimbursement rates. 

Comment: Use of the phrase "contracted" should be deleted because some issuers use 
contracted and in-nenvork as different agreements when building a nenvork. 

Response: The Commissioner took this comment into consideration and deleted the references 
to contracted in this section of the mle. 

Comment: Allow an altemate access delivery request for nenvork that includes integrated health 
systems, primary care medical homes, accountable care organizations, and designated providers 
for specialized treatments such as cancer care or transplant senices. 

Response: The Commissioner declines to make the requested change because these mles do not 
necessarily prohibit an integrated delivery system, ACO look-alike, or any other irmovative care 
delivery system, as long as the networks are stmctured in accordance with applicable regulations. 
The mle allows for tiered networks which foster innovation and fiexibility for issuers to 
stmcture their providers and facilities in a marmer that meets the business goals of the issuer, as 
long as enrollees have access to covered senices. 

There appears to be two concems. First, a sense that the mles require "broad networks" and 
second, the sense that innovative delivery systems would require an altemate access delivery 
request. The first is a misconception which may be rooted in the confusion caused by casual use 
of the term "ACO." An ACO is a specific type of shared savings program for Medicare 
regulated by CMS. Commercial iimovative delivery systems such as those contemplated are 
referred to in the proposed mles as "tiered networks." Such a system is expressly allowed under 
WAC 284-43-229, and may be designed however issuers and providers desire. An altemate 
access delivery request is not required in order to utilize such network stmctures. These tiered 
networks, however, will still be held lo the standards set forth in the mles. This balances the 
Commissioner's expectation to ensure enrollee access to covered senices and fostering 
innovation. 

Comment: Vie phrase "fajn issuer must satisfy this obligation e\'en if an altemate access 
delivery request is filed and pending commissioner approval " means that, under an AADR, an 
issuer is not required to "provide covered senices at no greater cost to the covered person than 
if the senice were obtained from nenvork providers and facilities. " 
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Response: The Commissioner disagrees with this interpretation. WAC 284-43-201 states the 
requirements of an altemate access delivery system, which expressly include this requirement, or 
other arrangements acceptable to the Commissioner, in subsection (I)(b). In contrast to the 
curtent mles, the proposed mles include explicit statements of the requirements for an altemate 
access delivery request and the issuer's proposed altemate access delivery system, which affords 
the Commissioner greater ability to enforce the network access standards even where a network 
has experienced one of the situations set forth in WAC 284-43-220 (15)(a) through (d). The 
statement that these obligations continue even while an altemate access delivery request is 
pending is meant to ensure that no gap in access occurs as a result of one of these situations. 

Comment: Single case agreements should not be prohibited, but should be considered as part of 
an altemate access delivery request. 

Response: The Commissioner agrees that single case provider reimbursement agreements can be 
an important tool to provide senices to an enrollee when there is a unique simation where an 
enrollee's care necessitates a provider that is out-of-network or out-of-senice area. Single case 
agreements are not prohibited by these mles. However, single case provider reimbursement 
agreements should be the exception and not the mle. If these types of agreements are being used 
on a regular basis there may be a broader issue with the provider network and the ability to 
provide access to covered senices. WTiere appropriate and necessary, single case agreements 
may be used under the proposed mles. 

Comment: Wliere a covered sen ice is not available in a sen ice area the issuer must proposes 

an altemate access delivery request. 

Response: The Commissioner declines to require an altemate access delivery request anyiime a 

covered senice is not available because situations where this happens may be dealt with imder 

other provision in the mle, as appropriate. 

WAC 284-43-203: Use of subcontracted networks 

Comment: Use of the entire nenvork undermines the issuers' efforts to develop nenvorks that 

best meet the needs of the enrollees. 

Response: There is a mistaken impression that the mles preclude issuers from subcontracting 
only for specific providers. The Commissioner disagrees with this conclusion as issuers may 
still subcontract. The Commissioner has always required issuers to clearly identify' specifically 
those providers with whom they contract. The mle is intended to clarify' that, where issuers 
subcontract for providers, it is inaccurate to file a report indicating that they have subcontracted 
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for all providers in a particular network i f they have not. If the issuer has subcontracted only for 
certain providers in a network, the issuer must specifically identify those providers for whom it 
has subcontracted by using a unique network name that includes only those providers. The intent 
of the mle is to allow flexibility to create networks that are innovative and cost effective, 
balanced with the need for transparency in the process and access by the enrollee. For example, 
i f an issuer wants to rent only Providers A, B, and C from a leasing organization, it may do so. 
In order to provide transparency and avoid market confusion, the leasing organization must 
identify this set of providers as a neuvork, and must have contracts with providers A, B. and C 
that support the creation of that specific network. 

Comment: Add language that, as a condition or requirement to gain participation in a 
subcontracted nenvork, the issuer shall not require a provider to participate in another medical 
plan or contract offered by the issuer. 

Response: The Commissioner has no authority to require any party to contract with another 
party, or to set provider contract terms. These limits do not allow the Commissioner either to 
require providers and issuers to contract with one another or to require the parties to agree to 
certain contract terms. 

Comment: Add language that prohibits issuers from requiring certain ty-pes of providers and 

facilities to use out-of-nenvork vendors for senices w hen such requirements would negatively 

impact care. 

Response: The intent of the mle is to allow enough flexibility to create networks that are 

innovative and cost effective. It is the role of the issuers to stmcmre the networks in accordance 

with the mle and in a manner in which networks are sufficient in number and choice of providers 

and facilities to provide enrollees access to covered senices in a timely manner appropriate for 

the enrollee's condition. 

Comment: Requirement to retain contracting documents with the subcontractor and providing 
access to any pertinent infomiation related to the contract for up to ten years is out of line with 
current business practices. If necessary, do the documents need to be maintained in electronic or 
hard copy? 

Response: W^ere an issuer permits a facility or provider to delegate fijnciions, the issuer must 
require the facility or provider to maintain these records for the duration of the contact or up to 
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ten years. This is in line with the retention requirements for Medicaid. It is the role of the issuer 
to determine the method of retention based upon curtent business practices. 

Comment: Add language that a provider or facility must approve their inclusion in a 
subcontracted nenvork in writing. 

Response: This would be a term negotiated as part of the contract between an issuer and 
provider/facility. The Commissioner has no authority to require any party to set provider contract 
terms. These limits do not allow the Commissioner either to require the parties to agree to certain 
contract terms. 

Comment: Sets up a requirement that issuers that choose to contract on their own paper will be 
double contracting as they will have rented an entire nenvork and also have contracts on their 
own paper. Viis is illogical and will increase costs. 

Response: This comment acmally illustrates one of the problems the requirements of WAC 284-
43-203 are designed to avoid. There is no requirement to "double contract." In fact, having 
more than one active contract with a provider to provide the same senices for an issuer may 
violate WAC 284-43-320(3). Each issuer is required to have a single contract with each provider 
in its networks. 

The requirements of WAC 284-43-203 are designed to clarify which providers are contracted for 
which issuer networks and how. Where a provider is directly contracted with an issuer for a 
particular issuer network or networks, that direct contract is the only contract that will be 
submitted for that provider in that issuer network or networks. Where a provider is contracted by 
virtue of a subcontracted network for a particular issuer network or network, that is the only 
contract through which the provider may be contracted with the issuer for that issuer network or 
networks. The issuer must submit both the contract between itself and the network administrator 
and the contract between the network administrator and the provider. The latter is often called a 
"downstream contract." 

For example, an issuer contracts with a network administrator. The network administrator has 
contracts with a complete network of all categories of providers, who provide all sorts of covered 
sen'ices. The issuer contracts with the netv '̂ork administrator to include in the issuer's network 
"all providers contracted with the network administrator." The issuer would submit that 
contract, as well as the downstream contracts with each provider. All providers contracted with 
that network administrator would be in-network for that issuer. 
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Suppose the issuer subcontracts with the network administrator, but only to include three of the 
network administrator's contracted hospitals in the issuer's network. Under the mle, the issuer 
may do so. However, this group of three hospitals would have to be identified by a unique 
network name, which distinguishes the group of three hospitals from the total group of providers 
contracted with that network admiiustraior, and from some other subset of the network 
administrator's contracted providers. By identifying the group of three hospitals using a unique 
network name, the issuer clearly identifies exactly which providers (the three hospitals) are in the 
issuer's network by virtue of its contract with the network administrator. The issuer would be 
required to submit the contract with the network administrator to "rent" this unique network that 
includes only these three hospitals. The issuer would also be required to submit the 
"downstream" contracts between the network administrator and the three hospitals. Only the 
three hospitals would be in-network for that issuer. 

When an issuer submits a generic contract between itself and a network administrator, in the 
which contract says that the issuer is contracting to include "all providers contracted with the 
network administrator" in the issuer's netiAork, the Commissioner takes at face value that it 
includes "all providers." However, when an issuer subsequently begins direct-contracting with 
some of the providers who have contracts with the network administrator, and perhaps even also 
reports that it is only contracted with that network administrator for some subset of its contracted 
providers, neither the Commissioner, nor the network administrator, nor the providers 
themselves know their network status. There is also no way for an enrollee to know the 
provider's neuvork stams in this situation. 

Comment: Requiring the issuer to not use less than one hundred percent of a subcontracted 
nenvork does not allow issuers to exclude providers consistent with RCW 48.43.045 and WAC 
284-43-203(2) which pemiits issuers to require providers to abide by certain standards. 

Response: The Commissioner disagrees with this interpretation. An issuer may contract with a 
network administrator to include precisely those providers the issuer chooses for inclusion in its 
network. There is no requirement to contract with any provider, whether directly or as part of a 
pre-e.xisting network "rented" from a net̂ vork administrator. The requirement in this mle is 
simply to identify exactly which providers an issuer has in its network. If the issuer has 
subcontracted only for certain providers in a network, and has excluded certain providers 
consistent with RCW 48.43.045 or other applicable statute or regulations, the issuer must merely 
identify those providers for whom it has subcontracted by using a unique network name that 
includes only those providers. For example, i f an issuer wants to rent only Providers A, B. and C 
from a leasing organization, but not Provider D, it may do so. In order to provide transparency 
and avoid market confusion, the leasing organization must identify this set of providers as a 
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network, and must have contracts with providers A. B, and C that support the creation of that 

specific network. 

WAC 284-43-204: Provider directories 

Comment: Standardize provider directory updates so that updates are done in a timely manner 
and include how often the directories must be updated. Concems raised that the mle requires 
paper copies. 

Response: The Commissioner took this comment into consideration when drafting the mle. The 
provider directory must be updated at least on a monthly basis and available online. Printed 
copies must be made available upon request. Up-to-date and accurate provider directories are 
important so that consumers will know which providers are included in the plans so they can 
make more informed decisions about which plan to select. The Commissioner believes this will 
help consumers who are concemed about having access to specific providers/facilities as they 
will have the information they need to choose a plan that best meets their health care and 
financial needs. However, this requirement does not require paper copies to be printed unless and 
until requested. It is up to the issuer to determine how best to stmcture its business processes to 
provide up-to-date paper copies on request. 

Comment: Require issuers to demonstrate capacity to accept new patients. Address capacity in 

the mle by including patient/provider ratios. 

Response: The Commissioner is mindful of the interplay and tension of capacity of providers 
and facilities with an adequate and accessible network. However, the Conunissioner carmot 
assess capacity because providers are outside of the Commissioner's regulatory authority. The 
mle attempts to balance this issue within the regulatory authority of the Commissioner. 

Comment: Conduct an assessment of the infomiation in the provider directory and if a certain 

percentage of the infomiation re\iewed is not accurate, assess penalties. 

Response: The Commissioner agrees that it is imperative that the information in the provider 
directory be accurate and that there be penalties for violation of these mles. The Commissioner 
has general enforcement authority and a broad range of enforcement tools that may be used for 
this purpose. It is important that appropriate penalties be determined on a case-by-case basis 
when evaluating all the facts and circumstances. Therefore, the mle does not define enforcement 
specifically for this violation for two reasons. First, the Commissioner does not believe this is 
necessary since his regulatory authority already exists. Second, the Commissioner does not want 
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to create any misunderstanding or to inadvertently limit the range of potential enforcement 
actions that may be taken for violation of the network access mle. 

Comment: Many comments were received requesting certain infomiation be required in the 
provider directory. Vie infomiation requested included: accessible equipment for individuals 
with disabilities, location of providers, how to obtain sen'ices from out-of-nenvork providers, 
language/cultural information, interpreter sen ices, list of outpatient sen'ices affiliated with a 
facility or institution, relevant experience treating specific populations, health education 
senices. transportation sen ices. financial and eligibility senices. among other items. Vie 
provider directory should also address the needs of those with limited English proficiency and 
literacy and with diverse cultural and ethnic backgrounds and physical and mental disabilities. 

Response: The Commissioner considered these comments when drafting the section on provider 
directories. Where appropriate, the requests were included as required information in the 
provider directories. The Commissioner recognizes that provider directories provide much 
needed information for consumers so that they can make more informed decisions about which 
plan to select and how to access sen'ices. It is important to balance the important need for 
information with the administrative burden on issuers to collect and maintain this information. 
Particularly when the issuers are dependent upon providers and facilities with whom they 
contract to provide accurate and up-to-date information. 

WTien determining which information to require in the provider directories, the Commissioner 
considered federal standards. The standards adopted by the Commissioner are comparable to the 
federal standards encouraged in the final 2015 Letter to Issuers in the Federally-facilitated 
Marketplace (FFM) issued on March 14, 2014 which e.xpects the directory to include location, 
contact information, specialty, and medical group, any instimtional affiliations for each provider, 
and whether the provider is accepting new patients. CMS' guidance also encourages issuers to 
include languages spoken and provider credentials, and whether the provider is an Indian health 
provider. 

Comment: Requiring the provider directory- to include infomiation on whether a provider may 

be accessed without a referral is onerous and confuses nenvork requirements with benefit and/or 

product design. 

Response: The Conunissioner recognizes that provider directories provide much needed 
information for consumers so that they can make more informed decisions about which plan to 
select and how to access sen'ices. However, since this information is already required by statute. 
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as there are certain types of providers that must be accessed without a refertal, it is important for 

enrollees to be able to easily access this information. RCW 48.43.515. 

Comment: Do not require a notation of any closed practices for primary care providers, 
chiropractors, women's health care providers, or pediatrician as this is reported by the provider 
and is subject to provider submitting that infomiation to the issuer. Also received comments 
urging the list be expanded to include other provider types. 

Response: The provider directory is intended to give enrollees readily available information on 
providers. The providers listed are considered direct access providers and/or providers of 
Essential Health Benefits. Enrollees need to be able to easily find such a provider who is 
accepting patients and issuers are required to report this information. RCW 48.43.515. 
48.42.100. WAC 284-43-865. 

Comment: Require mechanisms for providers to correct or update provider infomiation. require 
issuers to include input from providers when describing senices. include a requirement that the 
issuers make the directories available to providers as means of confirming infomiation is 
accurate. 

Response: This is a contract provision to be negotiated beUveen the provider and the issuer. The 
Commissioner has no authority to require specific provider contract terms. It would be 
administratively burdensome to require the issuers to provide a monthly updated directory to 
every provider and facility in the issuers' networks and solicit provider input. However, the mle 
requires that provider directories are updated at least monthly and available online. Providers can 
access the provider directory online, similar to consumers, to verify accuracy, and there is 
nothing to prevent them from seeking cortections or changes to improve accuracy. 

Comment: Enrollees should not be required to request printed directories: issuers should send 

the directories unless enrollees opt-out. 

Response: The Commissioner recognizes that provider directories provide much needed 
information for corisumers so that they can make more informed decisions about which plan to 
select and how to access senices. However, it is important to balance the access to information 
with the costs and administrative burden, especially a contemplated monthly mailing of the 
provider directory for each plan. Accordingly, the mle requires the provider directory to be 
updated at least monthly online and be available in printed form upon request. 
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Comment: Do not include telemedicine information in the provider directory because the issuers 
do not have this information and it is a new area of medical delivery. 

Response: The Commissioner took this conunent into consideration when drafting the mle. The 
Affordable Care Act promotes the use of telemedicine in both Medicare and Medicaid. 
Telemedicine is considered a cost-effective altemative to the more traditional face-to-face 
delivery system of providing care. It can also be utilized to provide care to mral areas or areas 
with provider shortages. However, information on telemedicine senices is required only if 
available. 

Comment: Information on prior authorization and referral should be in plain talk and translated 
into primary languages spoken by members. Comments also received that infomiation on prior 
authorization and referral should be included in provider directory and summary of benefits and 
available prior to purchase. 

Response: The Commissioner agrees that this information is important for enrollees lo access 
and understand. However, it also needs to be placed in the appropriate form. Information on 
prior authorization and referrals is a contractual obligation between the parties and is required to 
be in the plan documents: policy, certificate of coverage, and summary of benefits. However, 
the mle does require that the refertal and authorization practices, including how to access those 
sen'ices. be included as an introduction or preamble to the provider directory or may be 
described in the summary of benefits. WAC 284-43-200(8). This .information is also required 
under RCW 48.43.510(2) to prospective enrollees. Additionally, currently issuers provide plan 
documents in muhiple languages. 

Comment: Delete reference to "provider groups with which a provider is a member " as 
provider directories do not need to include whether providers are members of their local, state 
or national organizations. Comment also received that listing all hospital affiliations will cause 
confusion if a provider is affiliated with in-nenvork and out-of-nenvork hospitals. 

Response: The Commissioner agrees with this comment, but declines to delete the referenced 
phrase. The Commissioner took this comment into consideration and clarified the language to 
require only information on in-network affiliations or provider groups. The intent of this section 
is for the issuers to include information about provider groups the provider is a member of, not 
organizations. The section where this language is included pertains to only in-network 
institutional affiliations and provider groups in order to give the consumer important information 
on how and where to access covered sen'ices with a particular provider or group. 
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Comment: Allow issuers to include a link in the provider directories to providers' websites 
where information can he found. 

Response: The Commissioner took this comment into consideration and has no objection to 
issuers providing a link to the providers' websites for information. 

Comment: Include requirement for tag lines in English or other languages spoken by the 
issuer's population which describe how the enrollee can access interpreter senices and other 
enabling senices as well as requirement that directories include infomiation for TTY senices 
and other means of communication for hearing impaired enrollees. 

Response: The Commissioner took this comment into consideration when drafting this section. 
The section specifically requires that the directories be offered to acconunodate individuals with 
limited-English proficiency or disabilities. Additionally, the provider directory must include 
information about any available interpreter senices, conununication, and language assistance 
sen'ices and the mechanism bv which the enrollee can access the sen'ices. 

Comment: Requirements are not required by statute and online directories are only required for 
qualified health plans. 

Response: The Commissioner disagrees with this interpretation. RCW 48.43.510(l)(g) 
specifically requires issuers to provide "a convenient means of obtaining lists of participating 
primary care and specialty care providers, including disclosure of network artangements that 
restrict access to providers within any plan network." This requirement is not limited to 
qualified health plans. Additionally, subsection (8) of the statute encourages issuers to 
communicate this information by implementing altemative, efficient methods of commimication. 
including electronic communication. Subsection (9) grants the Commissioner specific 
miemaking authority to implement this section and requires him to consider opportunities to 
reduce administrative costs to health plans. 

The Commissioner received comments expressing concems about the cost and administrative 
burden of requiring printed provider directories. The Commissioner shares these concems and 
believes that an online directory is much more efTicient. both in resources used and in ease of 
editing to keep the directory current. While a printed directory must still be available for those 
who request it, the Conunissioner believes that an online directory is the best method of 
providing enrollees and consumers curtent. detailed network information. 
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Comment: Allow HMOs to make a notation in the provider directory next to providers that 

"limited senices apply" for providers that are used for a limited range of sen'ices through 

referral. 

Response: The Commissioner would have no objection to including such a notation and nothing 
in the mle resuicts the issuer from doing so. The intent of this section of the mle is to prov ide 
information to the consumer that is useful in accessing sen'ices. Such a notation would aid in 
this goal. 

WAC 284-43-205: Ever\' category of health care providers 

Comment: Define "unreasonable limits " and recommend limits be based upon enrollees' needs 
and medical conditions and provide more clarity in temis. 

Response: The Commissioner took this comment into consideration when drafting the mle. 
Language was included to clarify that this section is reliant upon the benchmark plan for large 
groups and the Essential Health Benefits for small group and individual plans. This section is 
intended to ensure that every category of provider is in the network and accessible to enrollees. 

Comment: Expand scope to include a list of specific categories of facilities that must not be 
excluded, such as an NCI-designated comprehensive cancer care center and transplant Centers 
of Excellence. 

Response: The Commissioner declines to extend the scope of this section as requested. This 

section of the mle is intended to be generally applicable. It is not intended to require specific 

categories of providers or facilities to be in a network. 

Comment: 'Clarify the definition of "medical home. " 

Response: The Commissioner took this comment into consideration and refined the definition of 

"medical home" using guidance from the Agency for Healthcare Research and Quality as well as 

the U.S. Department of Health and Human Senices. 

Comment: Underlying statutes refer to Basic Health Plan and it is premature to write mles for 
the large group market that require compliance with the Essential Health Benefit requirements 
which do not apply. Make this section consistent with current law: 
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Response: The Commissioner took this comment into consideration and changed language 

where appropriate and necessary. 

Comment: Should not prevent plans from innovating by forbidding issuers to offer riders, as 

specified in WAC 284-43-205(5). Viis limits product design. 

Response: The Comimissioner disagrees that this section inhibits irmovalion or prohibits riders. 
Rather, this section prohibits a plan design that would require the purchase of a rider in order to 
obtain senices from a particular category of provider. If allowed, such a practice could result in 
a design that may be illusory or discriminatory and may violate the intent of the Every Category 
of Provider statute. Additionally, this language is from the NAIC model mle and has not been 
modified. Finally, it should be noted that HIOS definition of product/plan and the requirement to 
provide data in the SERFF Plan Management binder restricts the ability to file riders. 

WAC 284-43-220: Net^vork Reports 

Comment: Concems were raised about the administrative burden the new reporting 

requirements will create. Also, comments that the Commissioner already requires some of these 

reports, such as access plans, so why put them in the mle. 

Response: To the extent that there are new reporting requirements, the Commissioner built 
certain exemptions and extensions into the mle to recognize the need for issuers to modify their 
business practices. However, the Commissioner notes that the mle is intended to codify what was 
already submined for review and part of the existing process, in order to make the process more 
transparent. For example, issuers have been required to submit the Provider Network Form A 
and Network Enrollment Form B regularly and submit the geographic network maps and access 
plans upon request. 

Comment: Concems about how to file certain items, that filing instmctions are not updated or 

online that give sufficient instmctions to issuers on how to report certain items (i.e. Essential 

Community Providers). 

Response: Filing instmctions and necessary forms and templates will be updated for the issuers' 

use when submitting the required forms and documents. 

Comment: Do not require certain brand of sofnvare for the geographic nenvork maps, such as 

Geo Access. 
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Response: This comment was taken into consideration and the reference to GeoAccess was 
changed to a generic term to allow flexibility for the issuers lo choose the software program that 
works best within their business practices. 

Comment: Submitted reports should be posted on the Office of the Insurance Commissioner's 
website. 

Response: The Commissioner took this comment into consideration when drafting the mle. 
Once reports are submitted by issuers the reports can be accessed on the OfTice of the Insurance 
Commissioner's website. One must search by company at 

htip://www.insurance.wa.gov/consumertoolkit/search.aspx and then click on "View Access 
Reports" under the Network Access Reports heading. 

Comment: Vie mle requires annual filing when filing the rates, but not all rate filings happen 
together once a year. 

Response: The comments were taken into consideration in drafting the mle and the mle was 
changed to make the regulation consistent with how and when filings are received. 

Comment: Uncouple product review and approval from nenvork revie^v and approval. Suggest 
requiring submissions of nenvork materials by a minimum time period, such as 30 days, from the 
date the ne^v product will be offered to the public. 

Response: The Commissioner declines to make the suggested change. The Affordable Care Act 
has changed how the Commissioner must review networks. To be a qualified health plan, the 
plan must meet the criteria for certification described in the Affordable Care Act. One of the 
criteria that such a plan must meet is network adequacy. This criterion includes, but is not 
limited lo, the requirements in 45 CFR § 156.23, 2702(c) of the PHSA Act (45 CFR § 
156.230(a)) and the Washington Slate Insurance Code. The Commissioner must be able to 
review the networks with the form, rate, and binder submissions so that he can approve the 
products for the Exchange to certify. This is a time consuming and ongoing process that should 
not be on such an accelerated timeline or outside the product submission review process. Also, 
submitting materials so close to the date the plan will be offered to consumers does not give the 
Commissioner enough time to adequately review the network or address any issues with the 
network. 
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Comment: Concem that the mle references nenvorks being defined and reported at the plan 

level instead of the unique provider nenvork /eve/. 

Response: The landscape of the marketplace is changing as a result of the ACA. Accordingly, 

the analysis needs to be done at the plan level as well as the netv^ork level. 

Comment: Provider Nenvork Fomi A should not be filed monthly. 

Response: Pursuant to RCW 48.44.080 and 48.46.030 this provision was retained and this report 

must be submitted monthly. 

Comment: Panel status should be added to the required data fields on the Provider Nenvork 
Form A. 

Response: This is a content issue with the Provider Network Form A which is outside of the 
scope of the miemaking and is more appropriately dealt with in filing instmctions. 

Comment: Issuers should be required to file notices of reimbursement to providers and include 
justification for changes in reimbursement. 

Response: The Commissioner has no authority to require any party to contract with another 
party, or to set provider contract terms (such as reimbursement rates). Pursuant to RCW 
48.43.730, while the Commissioner may review compensation agreements, the ability to regulate 
reimbursement amounts is prohibited. 

Comment: Comments were received urging time/distance requirements for access to providers 
and conversely, urging the Office of the Insurance Commissioner to not use any time/distance 
standards for access to providers. Also comments were received with suggested time/distance 
standards for access to providers. In related comments, a different standard for urban and mral 
areas was requested as well as making the standards its own separate section. 

Response: The geographic network map evaluation tool allows the Commissioner to have a 
visual representation of the network. In order to evaluate networks, it is essential for the 
Commissioner and the issuers to have evaluation parameters for the location of providers in 
relation to the enrollees. However, distance criteria were not included for all providers because 
some of the providers are either unique in the sen'ices provided, are geographically spread out. 
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or are sparse in certain areas of the slate. As it is vital that the map provide a meaningfiil 
representation of the network, i f distance criteria were included for these providers, the map 
would not be a valuable evaluation tool. 

In determining which time/distance criteria to use, the Commissioner considered what other 
states were using in their network evaluation; for example, Califomia, Texas, and Vermont. The 
criteria used by other states were mixed. Sometimes the criteria were lime and distance, lime, or 
distance when evaluating location of providers in relation to enrollees. After consulting 
Washington State maps about primary care providers and hospitals in the state and identifying 
where there may be provider shortages, a distance standard of 30 miles for urban and 60 miles 
for mral as the base criteria was determined to be the most appropriate for Washington State for 
primary care, mental health, and pediatric sen'ices. For hospitals and emergency senices a time 
criteria was used. 

After considering the issuers comments regarding concems in building networks in certain areas 
of the state and the inabihty to identify providers in certain areas of the state, the urban rural spht 
in criteria was included. This is important to promote innovation and flexibility in building 
networks and also to provide access to senices to consumers in mral areas. 

Comment: Comments were received criticizing the different distance standard for pediatric 
specialists and that it was less stringent than adult specialists. 

Response: The Commissioner agrees that the distance standard is different for pediatric 
specialists and general pediatric providers in WAC 284-43-220(3)(e)(i)(D). This is based upon 
feedback received from issuers regarding concems in building networks in certain areas of the 
state and the inability to idenfify providers in certain areas of the stale, particularly specialists 
and pediatric specialists. 

However, the Commissioner disagrees that the standard for pediatric specialists is less stringent 
than adult specialists. First, there is no specific evaluation of adult-only specialists. Second, the 
geographic network map is for specialists generally, not solely adult specialists, and requires 
issuers to map the specialists listed on the American Board of Medical Specialties to show that 
80% of enrollees have access to adequate numbers of provider and facilities in each specialty. 
Third, the American Board of Medical Specialties list comprises 38 specialty types, including 
pediatrics. The pediatric subspecialties, which are subsumed on the map, include adolescent 
medicine, child abuse pediatrics, developmental-behavioral pediatrics, hospice and palliative 
medicine, medical toxicology, neonatal-perinatal medicine,, neurodevelopmental disabilities, 
pediatric cardiology, pediatric critical care medicine, pediatric emergency medicine, pediatric 
endocrinology, pediatric gastroenterology, pediatric hematology-oncology, pediatric infectious 
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diseases, pediatric nephrology, pediatric pulmonology, pediatric rheumatology, pediatric 
transplant hepatology, sleep medicine, and sports medicine. 

This results in pediatric specialists, in particular, being evaluated in at least four different ways: 
under general standards that require, among other things, sufTicient numbers and types of 
providers to provide sen'ices in a timely manner, in the submission of the Provider Network 
Form A which lists all providers in a network, in the submission of the geographic map, which 
includes a specific pediatric specialty call-out, and in the submission of the geographic map for 
specialists. 

Comment: Definition of "urban " is not accurate. 

Response: The Commissioner wanted a definition that was clear and easy to use for evaluation 
purposes, but which also took into consideration the measures being used by various state and 
federal agencies. The Commissioner started from the baseline definition used by the state Office 
of Financial Management, where mral is defined as a county with a population density of less 
than 100 persons per square mile, and adjusted that definition to better mirtor the availability of 
health providers in Washington State. 

The density threshold was reduced slightly for an "urban" county to 90 persons per square mile. 
In Washington State, there are three counties with a density of 90-100 persons per square mile 
and then a significant drop in county density levels down to 68 persons per square mile. 
Additionally, the use of incorporated cities with populations of more than 30,000 was introduced 
as another indicator of urban density. This combined approach allowed the Commissioner to 
identify as "urban" all but one of the urbanized areas in the state identified by the US Census 
Bureau; the only additions in the list were Pullman and San Juan County and the only area 
missed was Lewiston-Clarkston. 

Finally, the Commissioner proposed a 25 mile radius, in otherwise mral counties, around 
"urban" cities (more than 30,000 population) to reflect a reasonable commuting distance of 
approximately 30 minutes to those cities. This is a slightly smaller radius than the 30 miles used 
by Califomia, Minnesota and Texas for primary care accessibility. This addition to the defininon 
mimics the urban and suburban areas plotted on Four-Level Consolidation of RUCA (Rural 
Urban Commuting Areas) Codes maps by the Census Bureau for the state without requiring 
Office of the Insurance Commissioner's staff, insurers and providers to do the highly detailed 
analysis of each census tract in which the Census Bureau engages. The resulting population 
considered to be urban (88%) is at the high end of most such urban/mral classification systems, 
where the urban population typically comprises 73% to 87% of the overall state population. 
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Comment: Concerns were raised about the mral hospitals and clinics in regard to the mapping 
requirement that issuer must document that enrollees are within 30 minutes in urban areas and 
60 minutes for mral areas to hospitals senices. including emergency senices. Vie concerns 
included not only access to care for those in the mral areas, but also the economic effect on the 
mral hospitals and clinics if the standard is 60 minutes. Urged to have a 30-mile standard for 
the hospitals. 

Response: The geographic network maps are just one tool in the network evaluation that the 
Commissioner will be conducting. To emphasize this, language was added to the mle to clarify 
that the mapping reports are a minimum requirement and will be evaluated in conjunction with 
the general standards outlined in the mle for network access and adequacy. 

In order to encourage the building of networks in mral areas, the 60-minute standard was 
implemented. The intention is not for the issuers to immediately only include those hospitals on 
the outer limit of 60 minutes, but instead to set a minimum and allow flexibility when building 
the network. In determining the 60-minute mapping standard, the Commissioner consulted maps 
on the Washington State Department of Health's (DOH) website as well as a DOH white paper 
on trauma and emergency cardiac and stroke systems in Washington State which indicated that 
all Washington residents live within an hour of a level I or II trauma center by air or ground 
ambulance. Additionally, this standard supports the Healthy People 2020 target. 

The Commissioner recognizes that rapid response is a challenge in mral areas and addressed this 
by using a minute standard rather than a mile standard as road conditions and weather can 
complicate a strict mile standard. It is important to note that the defmition of urban in the 
network access mle covers appro.ximately 88% of the population of Washington State; 
accordingly the 30 minute standard will affect the majority of the enrollees. There are also other 
standards in the mle that effect the mral health system, particularly for qualified health plans, 
including the inclusion of 50% of mral health clinics located outside an area defined as urban, 
one Essential Community Provider hospital per county in the sen'ice area, 90% percent of 
federally qualified health centers and look-a-Iikes, and 75% of school-based health centers. 

Comment: Concems were raised by numerous specific groups that the geographic nenvork maps 
would not include or should include physical therapists, podiatrists, acupuncture and East Asian 
medicine providers, NCI-designated comprehensive care centers, transplant Centers of 
Excellence, and dialysis sen-ices, among others, and that their inclusion or exclusion in a 
nenvork would not be evaluated unless they w ere specifically included on one of the geographic 
nenvork maps. 
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Response: The geographic mapping reports are just one tool in the network evaluation that 
Commissioner will be conducting. To emphasize this, and based upon comments received from 
provider groups, language was added to the mle to clarify that the geographic network maps are 
a minimum criteria and will be evaluated in conjunction with the general standards for network 
access and adequacy. 

Networks need to be evaluated using multiple reporting tools. Geographic mapping is one tool 
to demonstrate a visual representation of a network. This visual representation will still need to 
be evaluated in conjunction with the Form A which lists all providers as well as the general 
standards of reasonable proximity and sufficient numbers and types of providers for enrollees to 
access covered senices. 

Specially sen'ices, which would include some of the provider groups that commented about this 
issue, are a unique category of provider. Because of the numerous types of specialists, a map that 
included every single specialty type or a map for each specialty type would be meaningless for 
network evaluation purposes and would create a tremendous administrative burden for the 
issuers. This would potentially slow down filings and the review process. Accordingly, the 
Commissioner chose a list of specialists for the issuers to include on the geographic network map 
that was generally accepted and would give the Commissioner a starting place to evaluate where 
the broad types of specialists are located in relation to enrollees. The Commissioner will be 
evaluating specialties within the categories listed on the American Board of Medical Specialties 
as a single population of providers and subcategories will be subsumed on the map. 

In regard to physical therapists, there is a geographic network map specifically for therapy 
senices that will show whether eighty percent of the enrollees have access to therapy senices 
within 30 miles in an urban area and within 60 miles in a mral area. 

Comment: Concems were raised that the categories listed on the American Board of Medical 
Specialties includes some specialists of which there are none in the state and may also leave out 
common specialists such as cardiologists. Related comment that some specialists are so limited 
in number the time/distance standards are unrealistic and maps will not capture location in 
relation to enrollees. 

Response: The geographic mapping reports are just one tool in the network evaluation that the 
Commissioner will be conducting. To emphasize this, and based upon comments received from 
provider groups, language was added to the mle to clarify that the geographic network maps are 
a minimum criteria and will be evaluated in conjunction with the general standards for network 
access and adequacy. 
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That being said, i f the specialist is so rare that there are none in the senice area, the issuer may 
submit a written narrative explaining the absence of the specialist as part of the Access Plan, the 
Geographic Network Report, or as part of the Altemate Access Delivery Request. Instmctions on 
how to include this information will be on the Rales and Forms Network Access vvebpage. 
Subspecialties, such as cardiologists which are listed as a subspecialty of internal medicine, are 
subsumed on the map. 

Comment: Comments that the geographic nenvork report requirement will result in 
administratively burdensome numbers of maps to be submitted. 

Response: The Commissioner disagrees that this reporting requirement will result in an 
administratively burdensome number of maps. The mle requires 11 maps for each network: 
hospital and emergency sen'ices; primary care providers: mental health providers (two maps 
required, one for general mental health providers and one for specialty mental health providers); 
pediatric senices (tu*o maps required, one for general mental pediatric sen'ices and one for 
specialty pediatric senices): specialists: therapy senices; home health, hospice, vision, and 
dental providers; pharmacy dispensing sen'ices; and Essential Community Providers. 

Each map must include the network identification on it. If the map applies to more than one 
network, issuers may list all the applicable network identifiers on the map and submit it once. 
For example. Acme Insurance Company has one network named "Acme Health." Acme will file 
11 maps for plan year 2015 for the Acme Health network. 

Comment: WAC 284-43-220(3)(e)(i)(C) lists types of senice providers that may not be accurate. 

Response: The Commissioner took this comment into consideration and based upon feedback 
from consumer groups and issuers, changed the list of types of sen'ices to more accurately reflect 
the types of senices and facilities in Washington State. This list includes, evaluation and 
treatment, voluntary and involuntary inpatient mental health and substance use disorder 
treatment, outpatient mental health and substance use disorder treatment, and behavioral therapy. 

Comment: Delete references to corrective action plan because it is a specific Washington State 
Department of Health enforcement tool. 

Response: The Commissioner took this comment into consideration and, where appropriate, 
deleted the reference or changed the language to more accurately reflect the Commissioner's 
intent. 
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Comment: Delete references to workplace and just use the distance from enrollee's residence. 

Issuers do not capture this information. 

Response: The Commissioner maintained the reference to workplace for two reasons; first, it 
gives the issuers the option to either use residence or workplace of enrollees when determining 
the location of enrollees in relation to providers, and second, it allows for innovation as more 
enrollees become interested in finding providers that are close to their workplaces. 

Comment: Section on geographic nenvork mapping appears to require that 100% of enrollees 

must have access to providers within 30 miles or 60 miles in order for nenvork to be adequate. 

Response: The Conrniissioner look this comment into consideration and, where appropriate, 
changed the percentage of enrollees in the senice which must be within the specific mile 
minimum requirement to eighty percent. 

Comment: Filing a separate access plan for each health plan will result in duplicative filings. 
Should require issuers to file an access plan for each nenvork instead of plan and note on the 
access plan to w hich plan is applies. 

Response: The Commissioner took this comment into consideration and, where appropriate, 

changed language. 

Comment: Requirement to submit a timeline to bring the nenvork into compliance when there is 
an issue should not be exclusively for new entrants into the market. Viis should be general 
requirement of an alternate access delivery request. 

Response: The Commissioner took this comment into considerafion and changed the language in 

WAC 284-43-220(2)(d)(iii) to clarify' when a timeline would be required. 

Comment: Assessment of health status should not be included as part of the access plan. Viis is 
an onerous requirement that is specific to issuers filing an altemate access delivery request. 
Suggestion that this requirement be clarified so that the issuer outlines how the provider nenvork 
is assessed as part of the issuer's overall quality assurance and quality improvement plan. 

Response: Networks must be sufficient in numbers and types of providers and facilities to assure 

that all health plan senices provided to enrollees will be accessible in a timely marmer 
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appropriate for the enrollee's condition. In order to determine whether their networks include 
sufficient providers and facilities to cover their enrollees or expected enrollees, issuers must 
know who those enrollees are, and what their health care needs are expected to be. WAC 284-
43-220(2)(0(i)(I) is a requirement that issuers demonstrate to the Commissioner that issuers 
have considered this in forming their networks and have reason to believe that the networks meet 
the general standard for enrollees. 

Comment: Issuers do not have the financial status of the enrollees or the financial status of 
people in a given community, so cannot map the Essential Community Providers in relation to 
the number of predominantly low- income and medically undersen'ed individuals in the senice 
area as required in WAC 284-43-220(3)(e)(i)(H). 

Response: The Commissioner took this comment into consideration and changed the language to 
require one map that demonstrates the geographic distribution of Essential Community Providers 
within the sen'ice area. 

Comment: Vie provider directory certification requires a notation in the provider directory for 
Essential Community Providers. Vie section on provider directories does not require 
identification of Essential Community Providers. Clarify or change the language to be 
consistent. 

Response: The Commissioner took this comment into consideration and deleted the reference to 

Essential Community Providers in the provider directory certification subsection, WAC 284-43-

220(3)(d). 

Comment: Wliat makes a plan newly offered? 

Response: Any changes to the rates, forms, binder, benefit additions, benefit exclusions, and 
submission for certification or recertification could lead to a plan triggering a reporting 
requirement as the plan would then be considered newly offered. 

Comment: A nenvork may be used by more than one plan, so to file the Fomi A for each plan by 

nenvork and indicating w hich nenvork applies to each plan needs to be modified. 

Response: The Commissioner took this comment into consideration and changed the language to 
indicate that, when submitting a Form A, an issuer must submit the report by network. 
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Comment: Allow the Altemate Access Delivery Request Fomi C to include a range of cost-

sharing requirements as opposed to a schedule of cost-sharing requirements. 

Response: The Commissioner took this comment into consideration and declines to change the 
requested information on cost-sharing to a range as it would not provide the Commissioner with 
the data needed to be able to adequately evaluate the cost-sharing element of the Altemate 
Access Delivery Request. 

Comment: Do not require information in the Access Plan as to the methods and processes for 

documentation confimung that access did not result in delay detrimental to health of enrollees. 

Response: The intent of the mle is to ensure access to covered sen'ices. It is the role of the issuer 
lo build networks with sufTicient numbers and types of providers to provide enrollees this 
access. In order for an issuer to determine, and the Comnussioner to evaluate, that its networks 
meet the standards, the issuer must necessarily have a basis for making that determination. It is 
that basis that is required to be disclosed under WAC 284-43-220(4)(0(i)(c). This is the cmx of 
network evaluation and cannot be eliminated. It is asking issuers to demonstrate how issuers 
know that the network(s) are adequate and provide sufTicient access to enrollees. 

Comment: Infomiation requested in Access Plan regarding prior authorization and utilization 
are repetitive and may be in conflict with WAC 284-43-410 and 284-43-860. Replace with 
"Monitoring policies and procedures regarding the availability and timeliness of the prior 
authorization process in relation to the availability and accessibility of providers in the 
nenvork. " 

Response: The Commissioner took this comment into consideration and declines lo change the 
requested information to general information as it is important more specific information is 
provided and reviewed to ensure that barriers to access are not created by processes and 
procedures, inability of the enrollee to access staff, and the like. 

Comment: Change the monthly submission date for the Fomi A from the 5''' back to the I(f'' of 
each month. 

Response: The Commissioner changed the monthly submission date from the 10^ of each 
month to the 5* of each month in 2005 to streamline filing requirements with the Health Care 
Authority and Department of Social and Health Senices as part of administrative simplification 
at the issuers' request. The change in the mle text is consistent with that change. 
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Comment: Include facilities providing renal dialysis senices in WAC 284-43-220(3)(/)(i)(C). in 
regard to infomiation included in the Access Plan. 

Response: The Commissioner declines to extend the scope of this section as requested. This 
section of the mle is intended to be generally applicable to the issuer's strategy, policies, and 
procedures necessary to maintaining a network. 

Comment: WAC 284-43-220 does not clearly state when access plans must be filed, and 
subsection (3)(f)(i) conflicts with (3)(f)(ii) because one refers to access plans filed in connection 
with a "plan " and one refers to access plans filed in connection with a "product. " Access plans 
should be filed for nenvorks. not plans or products. 

Response: The Commissioner took this comment into consideration and changed the language 
in WAC 284-43-220(3)(f)(i) and (ii) to product for consistency and clarity. An access plan must 
be filed when a newly offered health plan is submitted, WAC 284-43-220(1) and when one of 
the situations set forth in WAC 284-43-220(3)(0(i) and (ii) occurs. Additionally, the 
Commissioner declines to adopt the recommendation that access plans be filed only for 
networks. The Commissioner's job is to evaluate whether networks provide appropriate access 
to all enrollees in a plan for all covered sen'ices. The connection between the plan and the 
network is the cmx of this evaluation. An access plan filed only for a network would be missing 
half of the equation: the covered senices. 

Comment: Delete "method and process for documentation confimiing that access did not result 
in delay detrimental to the health of enrollees" and add "and a process for monitoring that 
access is maintained " to WAC 284-43-220(3)(/)(i)(C). 

Response: The Commissioner declines to make the suggested changes as it would change the 
intent and purpose of the section. Transparency as to how the issuer is able to evaluate whether 
enrollees have sufTicient access is reported in the Access Plan. The issuer is expected to develop 
networks and monitor access. 

Comment: liOien submitting an Altemate Access Delivery Request Fomi C the issuers should 
identify a time period in which it will be in effect, but also allow for it to be in place indefinitely 
or until notification that it is no longer valid. Discourage any annual reporting requirements if 
the system is w orking and no changes have been made. 
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Response: The Commissioner declines to incorporate the suggested changes. An Altemate 
Access Delivery Request Form C should only be submitted in limited circumstances and is not 
meant to be a permanent network arrangement. It is imperative in these situations that reporting 
requirements are adhered to so the Commissioner can monitor the status and effect of the 
altemate access delivery system on enrollees. 

Comment: Issuers should notify enrollees under WAC 284-43-220(3)(f)(i)(J) of transfer of 

ownership or control ofproviders and facilities, and discontinuation of covered senices. 

Response: The Commissioner declines to include this requirement. This requirement would be 

administratively burdensome and is not the responsibility of the issuer. 

WAC 284-43-221 & WAC 284-43-222: Essential Communin Providers 

Comment: Comments requested that certain provider types should be included as Essential 
Community Providers, including: Indian health care providers, emergency room departments, 
pediatric subspecialties, public health departments, children's specialty hospitals. 

Response: The concept and definition of Essential Community Providers were formulated by 
CMS. CMS has in place a working process to determine which facilities meet that definition: 
application for inclusion on CMS's Non-Exhaustive List of Essential Community Providers. Use 
of this process will have two beneficial effects for Washington State. First, it will ensure that the 
CMS standard is used lo identify ECPs in Washington, thus guaranteeing a level playing field for 
all issuers and providers, especially those participating in multi-state plans. Second, it avoids 
duplication of efforts between the State and Federal governments. The non-exhaustive list is an 
important starting point to identify ECPs that is changing and growing as more providers and 
facilities are added. Any facility that believes it is an ECP may request to be on the non-
e.xhaustive list. It would simply need to satisfy CMS that it meets the ECP requirements. 
Qualified health plans must include sufficient number and types of Essential Community 
Providers to provide reasonable access to the medically undersen'ed or low-income in the 
sen'ice area. In fact, CMS's Non-Exhaustive List of Essential Community Providers curtently 
includes 37 of the 39 designated critical access hospitals in Washington. 

The list can be found at https://daia-cms.gov/dataset^'on-Exhaustive-List-of-Essential-
Communitv-Provide/ibqv-mswq. 

However, it should be noted that according to the federal guidance, an issuer may identify and 

include providers that meet the federal regulatory criteria. For more information consult the final 
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2015 Letter to Issuers in the Federally-facilitated Marketplace (FFM) issued on March 14, 2014, 
which can be accessed at: 
http://www.cms.gov/CCIIO/Resources/Regulations-and-Guidance/Downloads/2015-final-issuer-
letter-3-14-2014.Ddf 

Comment: Vie percentage of ECPs required in WAC 284-43-222 is above the 30% threshold 
required by federal guidance for 2015. 

Response: The 2015 Lener to Issuers in the Federally-facilitated Marketplace (FFM) issued on 
Febmary 14, 2014 and the final 2015 Letter to Issuers in the Federally-facilitated Marketplace 
(FFM) issued on March 14. 2014 indicate an intention to have a general Essential Community 
Provider inclusion standard. The standard would be at least 30% of available Essential 
Conununity Providers in each plan's senice area. In addition to the 30% threshold, the issuer 
must offer conu-acts in good faith to all Indian health care providers that request a contract and at 
least one Essential Community Provider in each Essential Community Provider category in each 
county in the sen'ice area where an Essential Community Provider category is available. The 
ACA allows the states to develop standards that meet the state's unique healthcare market. 
Accordingly, while the Commissioner is not required to adopt the federal threshold, the federal 
guidance is a fioor that the Commissioner's mles cannot go below. The Commissioner adopted a 
30% threshold for primary care providers, pediatric oral sen'ices. pediatricians, and hospitals that 
meet the definition of an Essential Community Provider. When considering the threshold at 
which to set Essential Community Provider standards of inclusion for the other categories, the 
Commissioner reviewed standards set by other states with state based-exchanges including 
Connecucut, Califomia, and Colorado. 

Comment: Viere is no exception for not being able to meet the Essential Community Provider 

standards. 

Response: The Commissioner took this comment into consideration and included language in 
WAC 284-43-200(15)(d) regarding submitting an altemate access delivery request when a 
qualified health plan is unable to meet the standards regarding inclusion of Essential Community 
Providers in WAC 284-43-222. An issuer will need to provide substantial evidence of good faith 
efforts to contract with provider or facilities in the senice area. 

Comment: Definition of senice area will not allow sen'ice areas to vary by issuer and needs to 
be read in conjunction with the standards for Essential Community Providers as one Essential 
Community Provider for a large provider with a statewide senice area will not allow for lex'el or 
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access to care that patients expect. Vie definition should be defined by urban, mral. suburban 

and broken down by the needs of a particular population. 

Response: Issuers have the latitude to define a sen'ice area either by a county, multiple counties, 
or statewide. After the senice area is defined by the issuer, the issuer must then meet the 
standards of inclusion for Essential Community Providers within that sen'ice area for qualified 
health plans. The definition of senice area does not require issuers to all have the same senice 
area or be statewide. Additionally, as stated above, both the federal mles and the Washington 
State Health Benefit Exchange define senice area by county. 

Comment: Include language that an issuer must have sufficient number and geographic 
distribution of Essential Community Providers to ensure reasonable and timely access to a 
broad range ofproviders for low-income medically undersen-ed individuals in the senice area. 

Response: The Commissioner took this comment into consideration and included language in 
WAC 284-43-222(2) to ensure that there is sufficient number and type of Essential Community 
Providers to provide reasonable access to the medically undersen'ed and low income population. 
This language is also consistent with the general standard language in WAC 284-43-200. 

Comment: Essential Community Providers may have to charge issuers higher rates to 
compensate for the fact that so many of their patients are covered by Medicaid or uninsured. 

Response: As stated above, the Commissioner has no authority to set provider contract terms 

(such as reimbursement rates). 

Comment: Include QHP contracting requirements for Indian health care providers, including 
that contracts must be offered to all tribal Indian health care providers. Include federal statutory 
language from 25 USC 1621(a) Section 206(a) and (e). Require use of the Washington State 
Indian Health Plan addendum and post the addendum on the Office of the Insurance 
Commissioner's website. 

Response: The comments were taken into consideration in drafting the mle and were 
incorporated in this section. The Commissioner declines to require the use of the addendum, 
however, the use of the addendum is encouraged. Additionally, an issuer is required to offer a 
contract i f requested by an Indian health care provider. The Commissioner was urged to include 
language that issuers were expected to use the addendum consistent with federal guidance; 
however, the specific language from the March 14, 2014 2015 Letter to Issuers in the Federally-
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facilitated Marketplaces states that "To promote contracting between issuers and Indian health 
care providers, CMS expects issuers to offer contracts to Indian health care providers and use the 
recommended Model QHP Addendum (Addendum) as described in the 2014 Letter to Issuers." 
The expectation is for issuers to offer a contract, which is consistent with the mle language. 

While the Commissioner declines to post the addendum on the Office of the Insurance 
Commissioner's website, the mle directs issuers to use the most curtent version as posted on 
AlHC's website. 

Finally, the Commissioner also declines to restate federal law as issuers are already required to 
comply with applicable federal law. Also, to the extent that the federal regulation pertains to 
reimbursements rates and contracting terms, the Commissioner has no authority to require any 
party to contract with another party or to set provider contract terms such as reimbursement rates. 

Comment: Require all plans, health homes, coordinated care organizations, and integrated 
delivery systems to contract with all reproductive health and Medicaid eligible providers that 
have been identified as Essential Community Providers. 

Response: As stated above, the Commissioner has no authority to require any party to contract 
with another party. These limits do not allow the Commissioner either to require providers and 
issuers to contract with one another. However, the miemaking is important to ensure that issuers 
have a network sufTicient in number and choice of providers and facilities to provide enrollees 
access to covered sen'ices. 

Comment: Integrated health care delivery systems are not required to meet Essential 

Community Provider standards and the nile should include this exemption. 

Response: The Conrniissioner included an exemption for integrated delivery systems pursuant to 

RCW43.7l.065(l)(c). 

Comment: Concem was raised that qualified health plans are not required to meet general 
access standards which would result in inadequate nenvorks if only held to the standards 
specified in WAC 284-43-222. 

Response: All plans must meet the general standards of the mle as set forth in WAC 284-43-
200. The first section of WAC 284-43-222 states that an issuer must include Essential 
Community Providers in its network for qualified health plans and the section specifically states 
that these are minimum standards for the inclusion of Essential Communit\' Providers. In other 
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words, these standards go only to whether a netu'ork meets the ACA requirements for inclusion 

of Essential Community Providers. That is only one of the standards the network must meet. 

Comment: Requirement that Essential Community Providers must comprise 30% of the provider 
nenvork will result in fewer providers being included in the nenvork. If there are only 3 Essential 
Community Providers in the sen'ice area but 100 other providers, your total nenvork could be 
restricted to 10 providers. 

Response: The Commissioner took this comment into considerafion and changed the language of 
this section, WAC 284-43-222(3)(a) to more accurately reflect the intent. The section reads that 
each issuer must demonstrate that at least 30% of available primary care providers, pediatricians, 
and hospitals that meet the definition of Essential Community Provider in each plan's sen'ice 
area participate in the provider network. 

Comment: Remove wording that requires contracting with 100% of the Indian health care 
providers as that requires contracting and is based on the belief that all health centers will 
contract on temis actuarially acceptable. 

Response: The Commissioner took this comment into consideration and changed the language of 

this section, WAC 284-43-222(3)(b) to more accurately reflect the intent. 

Comment: Mandating that issuers offer to contract with school-based health centers and Indian 

Health Providers is not supported by any state or federal statutory requirement. 

Response: The final 2015 Letter to Issuers in the Federally-facilitated Marketplace (FFM) issued 
on March 14, 2014 states an expectation that the issuers offer contracts to all available Indian 
health providers in the sen'ice area, to include the Indian Health Sen'ice, Indian Tribes, Tribal 
organizations, and urban Indian organizations. 

The ACA made funds available to support school-based health centers. In addition, the 
Commissioner reviewed the network requirements implemented by other states, such as 
Cormecticut, as school-based health centers are an effective way to deliver primary healthcare 
and mental health sen'ices to children and adolescents. According to Washington School-Based 
Health Alliance, there are approximately 29 school-based health centers state-wide. However, 
this is a requirement to offer the oppormnity to contract, not a mandate that a contract must be 
entered into by the parties. 

Page 68 of 84 

OIC EXHIBIT 1 - Page 68 of 95



Comment: Suggestions were made to more accurately define "mral health clinics" and 
"federally qualified health centers. " 

Response: The Commissioner took this comment into consideration and modified the definitions 
in WAC 284-43-221(12) and (13). 

Comment: WAC 284-43-222(2) includes language about when an Essential Community 
Provider "refuses to contract at the same or reasonable proximate reimbursement rates to those 
negotiated with other providers in the senice area. " 77//5 appears to exceed the Commissioner's 
authority. 

Response: The Commissioner took this comment into consideration and deleted the language. 

Comment: WAC 284-43-222(3)(g) requires one Essential Community Provider hospital per 
senice area. " One community hospital may be adequate if the senice area in only one or nvo 
counties, but not if the senice area is statewide. Comment received that one Essential 
Community Provider per county is not adequate. Viis should instead be based on standards that 
refiect the population and location of patients and hospitals in the county. 

Response: The Commissioner took this comment into consideration and changed the language in 
WAC 284-43-222(3)(g) to require one Essential Community Provider hospital per county. This 
language is consistent with the federal guidelines in the final 2015 Letter to Issuers in the 
Federally-facilitated Marketplace (FFM) issued on March 14, 2014, which states that issuers 
must include at least one Essential Community Provider in each Essential Community Provider 
category in each county. 

Comment: Viere is no minimum standard for Vtle X Family Planning Clinics and Vtle X look 
alikes. to ensure access there should be a requirement that issuers make a good faith effort to 
contract with 100% of these clinics. Similar comment regarding Ryan Wliite HIV/AIDS Program 
Providers and requesting a-90% inclusion threshold. 

Response: In accordance with federal guidelines as stated in the final 2015 Letter to Issuers in 
the Federally-facilitated Marketplace (FFM) issued on March 14, 2014, issuers must include at 
least one Essential Community Provider in each Essential Community Provider category, which 
includes Title X Family Planning Clinics and Title X look alikes and Ryan While Program 
Providers, in each county in the sen'ice area, where an Essential Community Provider in that 
category is available. Additionally, consistent with federal guidance, an issuer must demonstrate 
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that at least 30 percent of available Essential Community Providers in each plan's senice area 
participate in the provider network. 

WAC 284-43-229: Tiered provider nenvorks 

Comment: Concerns were raised about limited or narrow nenvorks creating barriers to care 

that can be catastrophic to individuals and families. 

Response: The Commissioner shares the concem that poorly created nartow networks can have 
devastating effects on individuals and families in regard to access to care. Taking into 
consideration the concems of consumer groups and providers, the lowest cost-sharing tier in a 
tiered provider network must cover all Essential Health Benefits. Additionally, the mle provides 
greater transparency to both the Office of the Insurance Commissioner and providers as to how 
tiered networks are formed. The mle also provides that the issuer must disclose to enrollees the 
cost difference and the basis for placement of providers and facilities in tiers. Providers must also 
be given a 60-day notice when the issuer amends, or revises its tiering program. For certain 
categories of patients, including primary care, second or third trimester of pregnancy, terminally 
il l , and those under active treatment for cancer or hematological disorder, 60 days notice must be 
provided when their provider is reassigned to a higher cost-sharing tier. 

Comment: Add language that use of tiers must not delay treatment or interfere with or 

compromise a provider's medical judgment. 

Response: The Commissioner took this conmient into consideration when drafting the mle. To 
the extent that this issue can be addressed within the Commissioner's regulatory authority, the 
mle requires the lowest cost-sharing tier to provide enrollees adequate access to all the Essential 
Health Benefits. Additionally, the general standards in the mle require sufficient numbers and 
types of providers to assure that covered sen'ices are accessible in a timely manner appropriate 
for enrollees" conditions. WAC 284-43-200(1). This mle should eliminate a situation where an 
eru-ollee carmot access care. The Commissioner also believes that tiered networks can be 
beneficial to all involved in the health care delivery system and the marketplace as long as the 
tiering process is transparent to all parties involved. 

Comment: Include language requiring plans to have sufficient numbers of open practices in the 
lowest tier of cost-sharing. 

Response: The intent of the mle is to ensure there are sufficient numbers and types of providers 

that an enrollee has access to covered sen'ices. To this end, the mle requires that the lowest cost-
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sharing tier must provide adequate access and choice among providers for Essential Health 
Benefits. 

Comment: Comments were received about the notice requirement to providers when the quality, 
cost-efficiency, or tiering program is changed. Some comments urged a more generous notice 
timeline and other comments urged a shorter timeline. 

Response: The comments were taken into consideration in drafting the mle and the minimum 
notice requirement is 60 days. However, this is the minimum notice requirement and the provider 
contract can be negotiated to include additional notice. 

Comment: Comments were received about the notice requirement to enrollees when a provider 
has been reassigned to a higher cost tier. Additionally, comments were received requesting the 
inclusion of certain enrollees to the list that notification is required to be given. 

Response: The comments were taken into consideration in drafting the mle. Accordingly, the 
minimum notice requirement is sixty days. Additionally, the Commissioner included patients 
undergoing active treatment for cancer or hematological disorders to the list of those patients that 
must receive notice. 

Comment: Ensure that if the sole facility required to deliver a covered service is not available in 
the base tier then no cost differentials will be imposed. 

Response: The Commissioner took this comment into consideration when drafting the mle. The 
mle requires that cost-sharing differentials between tiers must not be imposed if the sole provider 
or facility required to deliver a covered sen'ice is not in the lowest cost-sharing tier of the 
netvv'ork. 

Comment: Issuer must not be able to use tiered nenvorks to discriminate or limit access to 

certain types of providers. 

Response: The Conunissioner took this comment into consideration when drafting the mle. The 

section on tiered networks is intended to balance the ability of issuers to iimovate when building 

networks and ensuring that enrollees have access to covered sen'ices. 
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Comment: Vering is outside the scope of the miemaking and is a benefit determination and not 
always included in provider contracts. Additional comment received that the Commissioner 
should not interfere with contract and payment arrangements when an issuer rents a nenvork. 

Response: The Commissioner respecifijlly disagrees that tiering is outside of the scope of 
miemaking. How networks are designed, including tiering, can affect access to covered sen'ices. 
Additionally, it is important for all parties involved and affected by a tiered netu'ork to 
understand how the network has been tiered and how, within a tiered network, they can access 
providers and sen'ices. This section of the mle provides necessary transparency to the process. 

Comment: Metrics and methodology used to assign providers and facilities to a tier is 
proprietary and a trade secret. Additional comment received that the last sentence in this section 
in the first exposure draft be deleted as the required explanations interfere with issuer's business 
decisions to manage its nenvorks and assumes data and methodologies where there may be none. 

Response: The Commissioner took these comments into consideration. The last sentence in the 
section was deleted. The language was also changed to anticipate that there may be situations 
were there are no metrics or methodology to report. The mle now requires that this information 
be submitted with Provider Compensation Agreements which are afforded certain protections 
against disclosure under RCW 48.43.730(5). 

Comment: Selection criteria are proprietary and are a trade secret. 

Response: The Commissioner took this comment into consideration; accordingly, the language 

was clarified to avoid disclosure of information that may be proprietary or trade secret. 

Comment: Economic profile is unclear and undefined and suggests proprietary information will 

be disclosed. 

Response: The Commissioner took this comment into consideration; accordingly, the term was 
changed to "physician cost profile'' to more accurately convey the intent of the submission for 
review. 

Comment: Section seems to allow tiering as a utilization management tool, quality or outcome 

incentive, or a combination of the nvo. Suggests that nenvorks could be constrained only to those 

Page 72 of 84 

OIC EXHIBIT 1 - Page 72 of 95



providers who accept reduced reimbursement, financial risk incentives, and certain undefined 

outcome measurements. 

Response: Issuers can tier based on utilization as well as quality, outcome, or incentives for 
quality care at a lower cost. This mle will provide the Commissioner with a mechanism to 
examine the criteria used by issuers in assignment of a provider to a particular tier, especially to 
ensure whether access is restricted. To the extent that this issue also pertains to contracting issues 
between an issuer and providers, the Conunissioner has no authority to require any party to 
contract with another party, or to set provider contract terms. 

Comment: Important to be clear about the distinctions benveen in-nenvork and out-of-nenvork 
as well as contracted versus non-contracted providers. An issuer using a tiered nenvork may 
have a contractual agreement with a provider to the effect that they are contracted with the 
issuer on behalf of enrollees. However, when the issuer applies tiering standards to manage 
nenvorks of different sizes and composition, some of the contracted providers can be in-nenvork 
for some plans and out-of-nenvork for others. 

Response: The Commissioner took this comment. into consideration and recognizes that 
"contracted provider" can mean many things when creating networks and tiering networks. 
Accordingly, the language of this section was changed to more accurately reflect this reality. 

Comment: Clarify that this section only applies to those nenvorks where there is a different 

treatment of coverage for different providers within the nenvork and does not apply to nenvorks 

where tiering is used to detemiine which providers are in-nenvork. 

Response: The intent of this section is to encompass all types of tiered networks and to give 

parameters for innovation in this area of network creation considering curtent and future 

markets. 

Comment: Appears to limit issuers' decisions about tiered nenvorks to a restrictive, scientific 
methodology based on objective criteria and metrics. Vering of nenvorks may include more 
subjective and nuanced criteria. Change language to account for if there are any applicable 
criteria, rating, or data used to tier providers. 

Response: The Commissioner took this conunent into consideration and changed the language as 
requested. The mle is intended to ensure flexibility while maintaining the integrity of the 
marketplace. It is important for transparency in the process and to the extent that issuers are 
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using criteria or metrics in tiering, the Commissioner needs to be able to evaluate this 
information to determine i f there are barriers to access. 

Comment: Add language that tiered provider nenvorks in this section do not include centers for 
excellence, and integrated delivery systems that do not include provider types for ail senices 
covered under the health plan, or health plans, that are developed as narrow nenvorks. 

Response: The Commissioner took this comment into consideration and declines to add the 
suggested language. To include this language would be contrary to the purpose and intent of the 
mle as it would unreasonably restrict access and limit transparency where both are sorely 
needed. 

Comment: Concerns were raised that the lowest cost-sharing tier would not contain a full range 
of providers or allow adequate access to care. Urged the Commissioner to require that all tiers 
of providers include a full range of providers including Essential Community Providers and that 
all tiers include coverage of EHBs. Urged to also include specific facilities in the lowest cost-
sharing tier. 

Response: The Conunissioner took this comment into consideration: however, making this 
suggested requirement would stifle innovation and could potentially increase costs to consumers. 
Tiered networks can be an effective cost management tool and should not restrict access i f the 
networks are built appropriately. This section of the mle is essential for transparency in the 
tiering process so the Commissioner can ensure that tiering of networks does not result in limited 
access or barriers to access to covered sen'ices for enrollees. The mle requires that the lowest 
cost-sharing tier of a tiered network must provide enrollees with adequate access and choice 
among providers and facilities for Essential Health Benefits. If the Commissioner allowed one 
specific facility or provider group to be required in the lowest cost-sharing tier, then all facilities 
or provider groups that wanted to be listed would need to be listed. This would mn contrary to 
the purpose of tiered networks and the mle itself 

Comment: Any changes to tiered nenvork should only be allowed at the beginning of the plan 
year. 

Response: The Conunissioner declines to adopt the suggested requirement. The reality of the 
marketplace is that networks are constantly changing. To allow changes to occur only at the 
begiruiing of the plan year would effectively stifle irmovation, create situations where access to 
covered sen'ices is limited or exhausted, and would likely harm consumers in the process. 
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Comment: Broaden the class of enrollees that are notified if a tiered nenvork changes to include 
those with a chronic condition. 

Response: The Commissioner took this conunent into consideration and declines to make the 
suggested change. Chronic conditions can cover a broad range of diseases and conditions and it 
would be administratively burdensome to require the issuers to do so. However, the mle does 
require issuers to make a good faith effort to notify affected enrollees of provider reassignment 
within tiers. 

Comment: Clarify' distinction benveen a nenvork and a tier. 

Response: The Commissioner believes the language of the mle is sufficient. Tiers make up the 
network. 

Comment: Add language to indicate that tiering will be done to offer enrollees access to higher 
value providers, control costs, utilization, quality, or othenvise incentivize enrollee or provider 
behavior. Also include that an individual tier is not required to provide an enrollee with access 
to the full range of sen'ices and supplies covered by the health plan. 

Response: The Commissioner declines to include the requested language for a few reasons. 
First, the intent of the mle is to provide transparency to the tiering process as issuers develop and 
innovate new market strategies for the delivery of sen'ices. To the extent that an issuer may use 
tiering, the mle is not meant to state those reasons that may not necessarily be tme for every 
issuer and its tiering process and methods. Second, tiering cannot result in barriers to access and 
listing out rationales for tiering appears to approve the stated rationale even if the tiering results 
in barriers to access. Third, even if tiering of a network is utilized by an issuer, for whatever 
reason, the lowest cost-sharing tier must still provide enrollees with adequate access and choice 
among providers and facilities for Essential Health Benefits. Finally, this mle is intended to 
address access to providers and facilities, not sen'ices. 
Comment: Section refers to "base tier" but does not define base tier. 

Response: The Commissioner took this comment into consideration and changed the language to 
"lowest cost-sharing tier" 

Comment: Continuity of care concem if a mid-year provider reclassification prex'ents a patient 

from being able to afford care with the same provider. 
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Response: The Commissioner understands and shares the continuity of care concem. For that 
reason, the Commissioner expanded the notice requirements under the mle for additional 
categories of patients to provide transparency to the process and important information about 
access to providers and facilities. The Commissioner balanced consumer protection with the 
needs of the insurance market and the goals of the ACA. The Commissioner must foster 
irmovation and measures designed to increase health care quality while decreasing costs, which 
are the main objectives of the ACA. 

Comment: Vie requirements for tiered provider nenvorks should include a requirement that 

issuers demonstrate that they engaged in good faith efforts in placement ofproviders into tiers. 

Response: The Conunissioner declines to adopt this suggestion for a few reasons. First, the 
Commissioner has authority only to ensure that tiering does not result in barriers to access or 
other violations of the Washington State Insurance Code, not to dictate which providers must be 
included in specific tiers, specific tiering processes, or the application of the process to particular 
providers. Second, the placement of providers into particular network tiers is a contracting issue 
between the provider and the issuer. Third, the mles are designed to foster innovation. Finally, 
"good faith efforts" would be very difTicult to define in this context. 

WAC 284-43-230: Assessment of access 

Comment: Assessment of capacity should be addressed. Capacity should be e\'aluated across 
full spectmm of plans including Medicaid. Medicare, managed care, fully insured, and self 
insured. 

Response: The Commissioner cannot assess capacity as suggested. Not only are providers 
outside of the Commissioner's regulatory authority but Medicare, Medicaid, and self-insured 
plans are also. Because of this, there is not one single state agency that has the regulatory 
authority to address and evaluate capacity across the full spectmm of plans. This will need to be 
addressed as part of a larger coalition of state agencies. However, the Commissioner is mindful 
of the interplay and tension of capacity of providers and facilities with an adequate and 
accessible network. The mle attempts to balance this issue within the regulatory authority of the 
Commissioner. 

Comment: Add URAC and the Accreditation Association for Ambulatory Health Care (AAAHC) 

as national accrediting organizations. 
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Response: The Commissioner took this comment into consideration and included URAC and 
AAAHC in the list of national accrediting organizations. 

Comment: Delete "including, but not limited to. " Alternatively, include factors including 
provider location, available sen-ices and specialties, hours of operation, breadth of sen'ices in a 
single location. 24/7 access with clinical call center or advice line, quality performance, member 
satisfaction, results from siin'eys etc. 

Response: The Commissioner declines to delete the references phrase, "including but not limited 
to", as doing so would significantly limit the Commissioner's authority and ability to review and 
evaluate other factors including those listed in the comment. 

Comment: Add subsection that, if a nenvork meets the factors in this section then the nenvork 

shall be deemed adequate. 

Response: The Commissioner declines to deem access adequate i f the factors in this section are 
met for two reasons. First, the mle needs to be read as a whole and the network must meet the 
requirements applicable to that specific network that are delineated in the mle. Second, this 
section is intended to illustrate factors that the Commissioner will consider when determining 
network access to give issuers guidance, but are not the entirety of evaluation. 

Comment: Move subsection regarding school-based health centers and Indian health care 

providers to section on Essential Community^ Providers. WAC 284-43-222. as this only pertains 

to qualified health plans. 

Response: The Commissioner took this comment into consideration and moved the two 
subsections to WAC 284-43-222: Essential Community Providers for exchange plans. 

Comment: Requiring an issuer to report the number of enrollees in the sen-ice area living in 

certain institutions or who have chronic. se\'ere, or disabling medical conditions is too vague a 

standard. 

Response: The Commissioner took this comment into consideration and changed the language to 

clarify' the intent and what is required in WAC 284-43-230(1 )(e). 
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Comment: WAC 284-43-230 should state that the Commissioner's approval or disapproval of a 
nenvork will be based upon whether the issuer demonstrated by a preponderance of the evidence 
that it has engaged in good faith efforts to meet the nenvork access requirements. 

Response: This section sets forth factors the Commissioner will consider when determining 
network access for enrollees and not the legal standards to be applied when a challenge to that 
decision is brought. Therefore, the Commissioner declines to adopt this suggestion. 

Comment: WAC 284-43-230(2) is weighted toward issuers and inappropriately incorporates the 

standards of another state agency. 

Response: The Commissioner has considered the comments from provider groups, consumer 
groups and issuers. The resulting proposed mle reflects a balanced approach between interested 
stakeholders and the regulatory responsibilities of the agency. Subsection (2) does not defer to 
the standards of any other agency, but allows an issuer to show that it meets the standards of 
another agency in support of its representation that its network is adequate. This alone is not 
conclusive of the issue. The Commissioner will still thoroughly review the network for 
compliance with the standards of the mle. 

WAC 284-43-250: Issuer standards for vvomen ŝ right to directiv access certain health care 

practitioners for women's health care ser\ices 

Comment: Ensure that enrollees can access full range of reproductive providers in a nenvork 
and require that any plans that cover temiination of pregnancy ensure there are sufficient 
providers in the nenvork. Additional comments urging coverage of mammography and breast 
cancer detection. 

Response: The Commissioner believes the mle does this, because the mle requires issuers to 

maintain a network that includes provider sufficient in number and type to assure that all health 

plan senices are provided in a timely marmer appropriate for the enrollee's condition. 

WAC 284-43-252: Hospital emergency ser\ice departments and practice groups 

Comment: Vie Commissioner was encouraged to retain S50 limit on cost-sharing for emergency 

room senices and expand that requirement to QHPs. 

Response: The S50 limit on cost-sharing in relation to emergency sen'ices is pursuant to RCW 

49.43.093(c). 
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Comment: Concern that if a hospital is deemed as being in an enrollee's nenvork, yet the 

emergency physicians in that department are not. access to emergency sen-ices 24/7 is illusory. 

Response: The Commissioner agrees that this situation, which is all too common in 
Washington, is of great concem. For that reason, WAC 284-43-252 requires issuers to make 
good faith attempts to contract with all provider groups offering sen'ices within the emergency 
departments of in-network hospitals. That is also why the Conunissioner has included the 
requirement in WAC 284-43-204(7) that issuers include information about the network stams of 
emergency providers in their provider directories. Because the Commissioner does not have the 
authority to require emergency physicians to contract with issuers, this is the extent to which 
these mles can go. 

Despite this limitation, even where the emergency physicians staffing the emergency department 
are not in-network, OIC can and does ensure that access to emergency senices 24/7 is not 
illusory. The issuers are. in fact, required to ensure that their enrollees have access to emergency 
senices at all times. Also, the senices of the emergency department itself (equipment charges, 
nursing and other staff, etc.) must, in fact, be covered under the terms of the health plan 
contract. 

DIFFERENCES BETWEEN PROPOSED AND FINAL RULE (NON-GRAMMATICAL) 

• WAC 284-43-130(15): Stand alone definition of "issuer" was stricken as it created an 
intemal discrepancy in the definitional section. Maintained as part of the definition of 
"health canier," WAC 284-43-130(14). Renumbered section. 

• WAC 284-43-130(30): Stmck "within the state" from definition. Suicken to more 
accurately reflect the marketplace as issuers offer plans in border counties which utilize 
providers and facilities in neighboring states to provide sufficient number and choice of 
providers to eru^ollees in a marmer that limits the amount of travel. 

• WAC 284-43-130(30): Changed "health plan" to "product" for consistency. 

• WAC 284-43-200(1 l)(a): Changed "Medical" to "Mental" to accurately reflect the name 

of the publication. 

• WAC 284-43-200(12): Changed "preventative" to "preventive" for consistency with 

WAC 284-43-878(9). 

• WAC 284-43-200(I3)(b)(i): Ratio of "enrollee to primary care provider" was changed to 

"primary care provider to enrollee" to accurately reflect the ratio. 

• WAC 284-43-200(13)(b)(iii): Changed "their" to "a" in reference to a primary care 

provider for consistency. 

• WAC 284-43-200(l5)(d): Stmck reference to subsection (d) of (3) and section (4) as 

these are no longer valid cross references. 

Page 79 of 84 

OIC EXHIBIT 1 - Page 79 of 95



• WAC 284-43-220(3)(e)(i)(E): Stmck "each area" and made specialty plural. Also stmck 
"each" and included "the." Both changes made to accurately reflect the intent of the 
section. 

• WAC 284-43.220(3)(e)(iii): Stmck "this" for readability. 
• WAC 284-43-220(3)(0: Changed "health plan" to "product" for consistency. 
• WAC 2S4-43-220(3)(0(i)(K): Changed "Processes" to "Issuer's process" to diflferentiate 

from the Department of Health's corteciive actions. 
• WAC 284-43-220(4)(b): Cortected "An area with" to "An area within" to accurately 

reflect the definition. 
• WAC 284-43-220(3)(d)(i)(A): Added "and facilities" for consistency. 
• WAC 284-43-220(3)(e)(i)(C): Included "substance use disorder" in title of map and also 

included "substance use disorder" where specialty mental health providers are referenced. 
Amended language for consistency with other areas of the mle that reference mental 
health and substance use disorder providers. 

• WAC 284-43-222(5)(a): Name of addendum was cortected. 
• WAC 284-43-229(4): Amended language to make consistent with the section, changed 

"lowest cost fier of the network" to read "lowest cost-sharing tier of the network." 
• Throughout mle text any reference to "file" or "filing" was changed to "submit" or 

submitted" to make the mle consistent in word usage. 

IMPLEMENTATION PLAN 

See attached E.xhibit A. 

HEARING SUMMARY 

The Commissioner delegated the responsibility to preside over the hearing to staff. Kate 
Reynolds, Special Assistant to the Commissioner, presided. The hearing began at 9 a.m. on 
April 22, 2014. Because testimony did not differ from the wrinen comments received, the 
applicable Commissioner's response for the wrinen comment on the subject applies to the 
conunents received at hearing. The following testimony was offered: 

Shalom Sands, Washington State Nurses Association: Submitted wrinen comments. Testified 
that while WSNA approves the use of provider neutral language they are concemed that the 
geographic mapping will omit data to determine if consumers have access to specialty services 
and in compliance with every category of health care providers. Particularly in reference to 
relevant information which may exclude ARNPs from plans. And also women's right to access 
health care providers, particularly birthing centers and nurse midwives. Cannot determine 
whether there are adequate women's health care providers. 

Chris Baodoli, Regence: Submitted wrinen comments. Testified that Regence is snll concemed 
but the concems are in wrinen comments. Implementation is on a short timeframe to implement 
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the new requirements and hope there will be a willingness to be flexible on both sides. 
Innovation is important and best way to do so is move beyond traditional way that medicine is 
reimbursed and need to work collaboratively to do so. 

iMark DelBecco, Seattle Children's Hospital; Submitted wrinen comments. Requested that the 
draft mle be withdrawn because of effect on consumers and children in the state. Testified that 
Seattle Children's Hospital has significant concems including the erosion of OIC's regulatory 
authority in good faith efforts of contracting. Wanted to bring the issue to a personal level and 
testified to a personal story and the story of children that are receiving care at Seattle Children's 
Hospital. Nartow networks are threatening access to care. Seattle Children's Hospital has added 
four staff members to submit requests for befit level exceptions and review denials. 

Sydney Smith Zvara, Association of Washington Healthcare Plans: Submitted wrinen 
comments. Testified that core concems remain. Requested that draft mle be withdrawn until 
federal guidelines come out. This mle is extensive and complex, burdensome and cumbersome 
with thousands of maps required and multiple reports. Insures and providers are negatively 
impacted because of the need to ask more questions more frequently. Asked whether small 
business impact statement applies. Important and we need to get it right. Asked for OIC to 
maintain curtent regulations. 

Leanne Gassavvay, America's Health Insurance Plans: Submined wrinen conunents. 
Testified that America's Health Insurance Plans shares Association of Washington Healthcare 
Plans' conunents. The effective date of the mle may make information more incomplete because 
of need to amend provider contracts. Subcontracted network changes will also require necessary 
filing changes. Will not bring greater transparency and will be in same situation as last year. 
Issuers will be scrambling to file accurate information under a distressed timeline. Need more 
flexibility in working with the OIC to create irmovative networks as the one size fits all does not 
work. Massive healthcare reform should not squash those, including Accountable Care 
Organizations, and the altemate access delivery request must allow irmovation. Need choice and 
competition and not focus on location. The provider tools are severely limited in these 
regulations; subcontracted networks, any willing provider, and single case reimbursement 
agreements. 

Mel Sorenson, Washington Association of Health Underwriters: Request that draft mle is 
withdrawn. Testified that the Association is concemed that the unintentional effect of the mle 
will be to collapse choices in health plan options. Completion ought to provide for widest array 
of market options. Adverse to the idea of competing options as the mle will create flatter more 
conunon network. Concemed that a principle cost management tool, competition, including price 
competition will be negatively affected among providers and issuers. This is impaired when 
regulation or policy seeks to protect economic interests of those providers that may be unhappy 
they are not included in networks. Competitive bidding will accme to the benefit of those paying 
the bills. 
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Katie Rogers, Coordinated Care: Submitted wrinen comments. Testified that mle adds 
unnecessary barriers and restrictions that will increase costs with negligible increase to access 
and does not ensure highest quality of care at lowest cost. Rule does not encourage innovation 
and mns contrary to the ACA. Rule exceeds federal guidelines by requiring contracting with 
certain Essential Conununity Providers. State regulations should be consistent with federal mles 
as this will increase costs and limit affordable choices offered in the Exchange. Will need to 
modify' networks and will take significant time and resources. Coordinated Care has sent emails 
with questions about 2015 filings, due in seven days, and await a response from the OIC. 
Adopting such a mle seven days before filing is untenable. 

Mary McHale, American Cancer Society Cancer Action Net^vork, Inc.: Submitted wrinen 
comments. Testified that the stronger tools to gather data on provider access gaps are positive. 
This mle has positive steps toward greater transparency. Several areas can be improved: revisit 
with data driven changes. Altemate access delivery request requires disclosure of important 
information. Sununary of filing will be made lo public which is important. Concemed with the 
American Board of Medical Specialties tie for specialties because subspecialties, such as 
oncology subspecialists, will be subsumed on the geographic maps so there is no way to require 
certain subspecialties will be adequately included in networks. Continuity of care concems for 
cancer care patients that carmot afford provider when they change tiers but pleased that cancer 
patients will be given notice when provider changes tiers. Want to be able to evaluate how often 
providers change tiers during the plan year. 60 mile access in rural area may negatively impact 
smaller mral providers as they are passed over by issuers. This is not the case in the curtent 
regulanon which includes a 30 mile example that is important to consumers that are taking legal 
action. 

Linda Gainer, Seattle Cancer Care Alliance: Submitted wrinen comments. Testified that 
there is a need to access life saving cancer care and clinical trials. People travel great distances to 
get treatment at SCCA; cuning edge and new drugs are available. Testified to programs, 
procedures, and clinical trials that the SCCA offers and the survival rates of the patients. SCCA 
has specific expertise in the field. Many people with Exchange plans do not have access to in-
network care at SCCA. SCCA supports limits on single case reimbursement agreements in 
determination of network adequacy, the coverage of out of network services without additional 
costs, and the notice requirement for cancer patients when their provider changes tiers during the 
plan year. Concemed that the coverage offered through the Exchange will not provide access to 
individuals that need it with SCCA. Patients need access to an NCI-designated cancer center 

Waltraut Lehmann, Premera Blue Cross: Submined wrinen comments. Joined comments 
made by AWHP. Testified that while Premera understands the OIC's need for clarity. Premera is 
concemed about the great number of reports, filings, and record keeping items that are required 
by the mles. Monumental implementation tasks are required and we need further definition and 
clarification. Burden imposed inequitably on nartower networks that do not include every 
provider available in the marketplace. Urged the OIC to rely on the federal standard in drafting 
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the mle. In some areas of state, with the mileage requirement, there may not be providers 
available at all and no map will capture them. Concemed also about the tiering regulations and 
although have spoken with the OIC, believes the mle does not reflect these conversations. More 
work is needed on the mles. 

Barbara Gorham, Washington State Hospital Association; Submined wrinen comments. 
Requested that draft mle is withdrawn. Testified that mles were drafted under an unreasonable 
timeline. Need to address the minimal access requirements. The mle affords less access in mral 
areas than urban areas. First draft that included 30-miles was cortect; the new 60-minute 
requirement will negatively affect access. Allow issuers to file an altemate access delivery 
request if they cannot meet the 30-mile standard. Exemptions appear easy to get because the 
standard went from clear and convincing to substantial evidence. Issuers should bear a heavy 
burden for an exemption from the mle. Need to be able to review rates and substantive contract 
terms. Know that the OIC has looked at this in the past and has this information. Not sure what 
OIC is going to look at to ensure issuers met this requirement. Every consumer should have 
access to clinical trials for cancer treatment and mles should require this. Both sides are asking 
for more time in drafting this mle. 

Jim Freeberg, National Multiple Sclerosis Society: Submitted wrinen comments. Testified 
that smaller networks pose a risk to someone with Multiple Sclerosis. Have seen in other slates 
issuers exclude Multiple Sclerosis specialists because of high costs and concemed that this may 
happen in Washington State. Appreciate efTorts to provide consumer with information about 
whether plan has smaller network and want more protection around administrative changes and 
tiering changes. Urge strong oversight so consumers are not left out in the cold. Consumers 
should not navigate uru-easonable barriers to care. 
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Purpose 
The Washington State Office of the Insurance Commissioner (OIC) provides the information in this 
implementation plan to meet agency and Administrative Procedure Act (RCW 34.05.328) requirements 
related to njle adoptions. 

Introduction 
On September 18. 2013, the Insurance Commissioner's Office filed a CR-101 to begin the rule making 
process for health coverage issuer provider network formation, access, and filing and approval standards. 
The current networit adequacy and related provider contracting regulations were adopted prior to the 
passage of the Affordable Care Act. Based on the significant changes in health care delivery and access 
to care that occurred after January 1, 2014 due to health care reform, the commissioner determines that 
updating these regulations is reasonable and necessary. Clarification of state network access criteria in 
these areas is needed to support issuer filings. The purpose of this rule implementation plan is to inform 
those who must comply with 284-43 WAC Subchapter B about how the OIC intends to: 

• Implement and enforce the njle. 

• Inform and educate persons affected by the rule. 

• Evaluate the rule. 

• Train and inform staff about the new or amended rule. 

Also included in this plan Is Information about: 

• Supporting documents that may need to be written or revised because of the amended njle. 
• Other resources where more information about the rule is available. 
• Contact information for OIC employees who can answer questions about the rule implementation. 

Implementation and Enforcement 
The OIC will implement and enforce this njle. Using existing resources, OIC staff will continue to work 
with issuers, providers, and interested parties in complying with the requirements of the Healthcare 
Network rules. As the standards in the rule contain current and new sections we anticipate existing 
resources will need to be reallocated and/or retooled to implement and enforce this njle. 

Interested Party Fi lers and User T ra i n i ng 

To help inform and educate affected persons; the OIC has done the following: 

• Implement 
> Network reporting portal for issuer submissions of Network Access Reports. 
> Dedicated mailbox for network access questions. 
> Rates and Forms webpage for Networit Access infomiation. 

• Provide consumer direct access to network reports on the OIC website. 

• Conducted Network Access Report submission training for industry users on March 26, 2014. 

To facilitate implementation; the OIC continues to develop and maintain the following: 

• Receive and review network access reports 
• Develop issuer general filing instructions. 
• A Consumer Frequently Asked Questions document on its website. 
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Submission Requi rements and T imel ines 

The rule standards contain multiple reporting requirements, submission timeframes, and reporting 

extensions. For example, 284-43 WAC, Subchapter B contain a "safe harbor" for gradual 

implementation of some requirements (e.g., submission of geographic maps and Access Plans), and the 

rules also contain several options for working with OIC to obtain assistance and additional time to meet 

the requirements, which are called out below. 

Immediate implementation of this rule crosses three plan year submission deadlines. Rule enforcement 

sets forth the following submission calendar: 

Plan Year 2013: 

Reporting Requirement Due Date Extension 
permissible 

Extension guidelines 

Network Enrollment Fonn B March 31, 2014 Yes OIC granted industry vflde extension 
from March 31, 2014 to April 30, 2014 to 
allow issuers to submit reports in 
Netwrork Access Report portal. 

Plan Year 2014: 

Reporting Requirement Due Date Extension 
permissible 

Extension guidelines 

Provider Network Form A January-May 
2014 due by 10*" 
of each month 

Yes Issuer may provide written request for a 
filing extension or waiver. A 15 day 
extension will be automatically granted. 
Subsequent written extension requests 
v/iil be granted based on cause. A 
carrier may request a waiver to not file 
for a single or multiple months. 

June 5, 2014 
and each month 
thereafter by the 
5*" of that month 

Yes Issuer may provide vnltten request for a 
filing extension or waiver. A 15 day 
extension will be automatically granted. 
Subsequent written extension requests 
will be granted based on cause. A 
carrier may request a waiver to not file 
for a sinqle or multiple months. 

Provider Directory 
Certification 

June 5, 2014 
and each month 
thereafter by the 
5^ of that month 

Yes A granted Provider Network Form A 
extension automatically extends Provider 
Directory certification submission 
requirement for same period. 

WAC 284-43-220( 1 Xb) - an issuer may 
provide written request for a filing 
extension or waiver. The request v/ill be 
permitted for good cause shown. 

Network Enrollment Fonn B March 31, 2015 Yes WAC 284-43-220(1 Xb) - an Issuer may 
provide written request for a filing 
extension or waiver. The request will be 
permitted for good cause shown. 
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Access Plan New plan -
Large group 
market 

Yes WAC 284-43-220(1 Xb) - an Issuer may 
provide written request for a filing 
extension or waiver. The request will be 
permitted for qood cause shown. 

GeoNetwork Report New plan 
offering -
Large group 
market 

Yes WAC 284-43-220( 1 )(b) - an issuer may 
provide written request for a filing 
extension or waiver. The request will be 
permitted for good cause shown. 

Provider agreement 
contracting 

January 1, 2015 Yes WAC 284-43-221 - An issuer may 
provide written request extending the 
implementation of the rule in provider 
contracts up to one year. The additiorial 
period allovre recontracting up to January 
1.2016. 

Plan Year 2015: 

Reporting Requirement Due Date Extension 
permissible 

Extension guidelines 

Provider Network Form A 5th of each 
month 

Yes Issuer may provide written request for a 
filing extension or vraiver. A 15 day 
extension will be automatically granted. 
Subsequent vmtten extension requests 
will be granted based on cause. A 
earner may request a waiver to not file 
for a sinqle or multiple months. 

Provider Directory 
Certification 

5'" of each 
month 

Yes Granted Provider Networit Form A 
extension automatically extends Provider 
Directory certification submission 
requirement for same period. 

WAC 284-43-220(1 Xb) - an issuer may 
provide written request for a filing 
extension or waiver. The request wrill be 
permitted for qood cause shown. 

Network Enrollment Form B March 31. 2016 Yes WAC 284-43-220(1 Xb) - an issuer may 
provide written request for a filing 
extension or waiver. The request vAW be 
permitted for good cause shown. 

Access Plan May 1, 2015 
Individual. Small 
group and 
Pediatric Stand 
Alone dental 
plan 

Yes WAC 284-43-220(1 Xb) - an issuer may 
provide written request for a filing 
extension or waiver. The request will be 
permitted for good cause shown. 

WAC 284-43-220( 1 Xc) - A safe hartxjr 
standard may be applied 

New plan 
offering -
Large group 
market 

Yes WAC 284-43-220(1 Xb) - an issuer may 
provide vwitten request for a filing 
extension or waiver. The request will be 
permitted for good cause shown. 

WAC 284-43-220( 1 Xc) - A safe harbor 
standard may be applied 
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GeoNetworit Report May 1, 2015 
Individual. Small 
group and 
Pediatric Stand 
Alone dental 
plan 

Yes WAC 284-43-220( 1 Xb) - an issuer may 
provide written request for a filing 
extension or waiver. The request will be 
permitted for good cause shown. 

WAC 284-43-220(1 Xc) - A safe harbor 
standard may be applied 

GeoNetworit Report 

New plan 
offering -
Large group 
market 

Yes WAC 284^3-220(1 Xb) - an issuer may 
provide written request for a filing 
extension or waiver. The request will be 
permitted for good cause shown. 

WAC 284-43-220( 1 )(c) - A safe harbor 
standard may be applied 

Altemative Access Delivery 
Request 

Upon issuer 
notification to 
OIC of need 

Yes WAC 284-43-220(1 Kb) - an Issuer may 
provide written request for a filing 
extension or waiver. The request will be 
permitted for qood cause shown. 

Provider agreement 
contracting 

January 1, 2015 Yes WAC 284-43-221 - An issuer may 
provide written request extending the 
implementation of the njle In provider 
contracts up to one year. The additional 
period allows recontracting up to January 
1.2016. 

Informing and Educating Persons affected by this Rule 
To help inform and educate the affected persons, OIC is doing or has done the following: 

Sent out public notices 

Used a distribution list created for this rule making to send updates 

Circulated two separate rule drafts for comment prior to filing CR-102 

Posted information on OIC's agency web pages 

Emailed stakeholders who have requested to be on our distribution list for this rule making 

Educated the public when they contact OIC 

Provided issuer training as appropriate 

Evaluating the Rule 
The OIC will work closely with issuers, providers, and other interested parties to evaluate the 

effectiveness of the rule. Contingency plan reviews will occur periodically and provide opportunities to 

evaluate the rule for future rule-making. 
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Training and Informing Agency Staff 
A new unit in the Rates and Form Department has been established to facilitate implementation of this 

rule. The unit will work with and inform staff throughout the OIC and other agencies as needed about 

network access reporting and maintenance requirements. 

List of Supporting Documents that May Need to be Written or Revised 
The rule will require the OIC to develop and post on its website the Alternative Access Delivery Request 

Form C [see attachment A]. OIC will need to post Network Access Portal general filing instructions for 

submission of network access reports. 

More Information 
Rule making documents are available at: http://v™fw.insurance.wa.gov/laws-rules/legislation-rules/ 

Contact Information 
Kate Reynolds, Special Assistant to the Commissioner 

Policy & Legislative Affairs Division 

PO Box 40258 

Olympia, WA 98504 

360-725-7170 
KateR(5)oic.wa.gov 

Attachments 
Attachment A - Alternative Access Delivery Request Form C 
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ATTACHMENT A 

<Date> 

<lnsert Carrier Name> 
<Address> 

<CityxStatexZip Code> 

This "Alternative Access Delivery Request Form C and supporting documentation is submitted for 
consideration and approval by the Washington state Office of the Insurance Commissioner. In this 
submission I have filed only one Alternative Access Delivery Request. 

Filing Instructioris: 

Step 1: 

Send an email to Network Access Administrator at: OICNetworkAccess@oic.wa.eov requesting 
activation for an Alternative Access Delivery Request Form C submission assignment in the Network 
Access Portal. 

Step 2: 

Complete this form by checking the appropriate box for consideration of either an: 

1. Alternative Access Delivery Request per WAC 284-43-200(15)(a), 
2. Alternative Access Delivery Request per WAC 284-43-200 (15)(b), 
3. Alternative Access delivery Request per WAC 284-43-200 (15)(c); or 
4. Essential Community Provider (ECP) - Narrative Justification per WAC 284-43-200(15)(d). 

Step 3: 

Upload in the Network Access Portal: 

1. One PDF document that includes: 
a. A properly completed Alternative Access Delivery Request Form C; and 
b. Items 1-3 for Alternative Access Delivery Request, or 
c. Items 1-4 for Essential Community Provider (ECP) - Narrative Justification. 

2. Supporting reports outlined In item 4 - Alternative Access Delivery Request. A separate network 
access report, in the required format, per WAC 284-43-220(3)(d) and the Network Access Report 
Filing Instructions. 

<Filer Signatures 
<Tltle> 
<Contact lnformation> 

Alternative Access Delivery Request form C 
Ed. 1 
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Alternative Access Delivery Request must include: 

1. Cover letter specifically setting forth the issuer's request by network, action plan, and 

resolution. 

2. The following supporting documentation per WAC 284-43-220(3)(d): 

a. Supporting data describing how the proposed plan ensures enrollees will have reasonable 

access to sufficient providers, by number and type for covered services; 

b. A description and schedule of cost-sharing requirements for providers subject to the 

request; 

c. How the provider directory will be updated so that an enrollee can access provider types 

that are subject to the request; 

d. The issuer's marketing plan to accommodate the time period that the alternative access 

delivery system is in effect, and specifically describe how it impacts current and future 

enrollment. 

3. Certification by an Officer of the Issuer that the submission consists solely of true and accurate 

documentation. 

4. The following off cycle reports must be submitted separately but concurrently with the 

Alternative Access Delivery Request Form C information. 

a. Provider Network Form A demonstrating the addition and/or deletion of providers and 

facilities specific to this request. A Provider Directory Certification should not be filed 

concurrently with the proposed Provider Networic Form A report. If the Insurance 

Commissioner approves this request, the issuer must file an off-cycle Provider Network 

Form A and a Provider Dirertory Certification as requested in the approval letter. 

b. A Network Enrollment Form B must be submitted with current enrollment. "Current" 

means enrollment as of the last complete month prior to submission of this form. For 

example, submission of a Network Sufficiency Form C on June 10th requires a Network 

Enrollment Form B report for enrollment figures for January l " - May 3 1 " of the current 

year. 

OIC EXHIBIT 1 - Page 93 of 95



• Essential Community Provider [ECPl - Narrative Justification requests must Include: 

1. Cover letter specifically setting forth the Issuer's request by network, action plan, and 

resolution. 

2. Documentation fully describing and demonstrating why the issuer's plan does not meet the 

requirements of WAC 284-43-222: 

a. If the request is based, at least In part, upon a lack of sufficient ECPs with whom to 

contract, the issuer should include information demonstrating the number and location 

of available ECPs. 

b. If the request is based, at least in part, upon an inability to contract with certain ECPs, 

the request should Include substantial evidence of the issuer^s good faith efforts to 

contract with additional ECP's and state why those efforts have been unsuccessful. 

> Evidence of the Issuer's good faith efforts to contract will include, at a minimum: 

i. Provider information Identifying the provider organization name and affiliates 

name(s), business address, mailing address, telephone number(s), email address, 

organizations representative name and title. 

ii. Issuer's information identifying the issuer representative's name and title, mailing 

address, telephone number, and email address. 

iii. If a contract was offered, a list that identifies contract offer dates and a record of 

the communication between the issuer and provider. For example, you should 

indicate whether contract negotiations are still in progress or the extent to which 

you are not able to agree on contract terms. "Extent to which you are not able to 

agree" means quantification by some means of the distance between the parties' 

positions. For example, "After working together for two weeks, the parties still had 

several contract provisions upon which they were unable to come to agreement, 

and neither party was able to compromise further" or "The parties exchanged draft 

contract provisions and met in person, but their positions were widely divergent 

and we were unable to come to agreement." 

iv. If a contract was not offered, explain why the issuer did not offer to contract. 

Documentation must be as specific as possible. 

> The assessment of whether the issuer has made good faith efforts to contract is an 

assessment of the efforts to contract, not an assessment of the particular terms being 

offered by either party. Evidence regarding the parties' positions on particular terms, 

or the reasonableness of terms, should not be included. 
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3. Documentation identifying how the issuer plans to increase ECP participation in the provider 

network during the current plan year and subsequent Exchange filing certification request. 

4. Documentation describing how the issuer's provider network(s), as currently structured, 

provides an adequate level of service for low-income and medically underserved individuals. 

Your request must specify: 

a. How the current network(s) provide adequate access to care for individuals with HIV/AIDS 

(including those with co-morbid behavioral health conditions). 

b. How the current network(s) provide adequate access to care for American Indians and 

Alaska Natives. 

c. How the current network(s) provide adequate access to care for low-income and 

underserved individuals seeking women's health and reproductive health services. 
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FINAL COST BENEFIT ANALYSIS 

CHAPTERS 284-43 WAC 
Health Coverage Issuer Provider 

Network Formation, Adequacy, and 
Filing and Approval Standards 

April 2014 

Office of the Insurance Commissioner 

Background Information: 

The current provider network regulations were adopted prior to the passage of the Affordable Care 
Act. In 2012, the federal Health and Human Ser\'ices Department adopted new rules and 
guidance—based on the Act—regarding network adequacy standards, essential community 
providers and the treatment of direct primary care medical homes. Because of the resulting 
significant changes in health care delivery and access to care that are occurring in 2014 due to 
these health care reform actions, the commissioner determined that updating regulations is 
reasonable and necessary. 

For health insurance coverage to be effective, both qualified health plans and health plans offered 
outside of the Exchange must have networks that, at a minimum, ensure access to covered services 
without uru-easonable delay and address the specific needs of the populations ser\'ed. Clarification 
of the provider network criteria in these areas is needed to support issuer filirigs. Issuers will 
benefit from written guidance regarding the commissioner's review standards for provider 
net\vorks in general and the inclusion of essential community providers in networks for qualified 
health plans. These new rules set out the standards the OIC will use in evaluating whether a 
network provides sufficient access for enrollees and also requires issuers to file documents that 
will be used during the review process. In order to assist consumers, these rules include 
requirements for provider directories and create a more transparent process for the building and 
maintenance of provider networks. These rules will take efTect for benefit years beginning January 
1, 2015 and thereafter. 

The Rule Changes in Chapter 284-43 WAC 

The rule changes in Chapter 284-43 WAC effeciively restate, in many cases, existing federal laws, 
regulations and guidance. In addition, they also incorporate a significant number of substantive 
additions that are in addition to what is required to meet federal law and regulations or more recent 
state legislation. These substantive additions are: 

I) A new definition of ser\'ice area for health plans to be issued, which is typically defined by a 
county or counties. Although new, this definition is aligned with federal regulations and 
guidance regarding geographic rating areas (WAC 284-43-130 (30)) 
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2) Previously issuers determined their own criteria to establish network sufficiency and adequacy. 
Several new changes in WAC 284-43-200 now set more specific standards for network access: 
a) New categories (gender identity, sexual orientation, disability and national origin) are 

added for groupings not to be discriminated against when creating service areas (WAC 
284-43-200 (3)) 

b) New WAC 284-43-200 (4) adds a requirement that sufficient staff be available to provide 
prior authorization decisions on a timely basis 

c) New WAC 284-43-200 (7) restricts the use of single case provider reimbursement 
agreements to only addressing unique simations that typically occur out of network or out 
of service area, rather than to fill network access gaps within service areas 

d) New WAC 284-43-200 (8) adds the requirement that a description of a network's referral, 
prior authorization and customer ser\'ice processes/contacts be provided in either the 
introduction or preamble of provider directory or in the summary of benefits/explanation of 
coverage 

e) In WAC 284-43-200 (I I) this rulemaking spelts out specific ser\'ice provisions for 
adequate network coverage of mental health services including the testing the adequacy of 
the mental health network twice a year against the insurer's established standard, a 
comparison of the network vs normal utilization standards and availability of information 
regarding available services 

0 WAC 284-43-200 (13) sets new standards for ambulatory patient ser\'ices, including access 
to urgent care appointments, provider to enrollee ratios, travel distances to providers, the 
maximum acceptable appointment wait time for primary care (a maximum of 10 business 
days) and for referred specially care (15 business days) for non-urgent services, as well as 
requiring documentation of the specialty care provider distribution vs the population 
distribution in the service areas. WAC 284-43-200 (14) applies similar standards to 
pediatric oral benefits 

g) When carriers are unable to meet the network adequacy standards in a particular service 
area or for a specific network coverage situation they can file an Alternate Access Delivery 
Request lo the Office of the Insurance Commissioner (OIC). New WAC 284-43-200 (15) 
sets the criteria for allowing these filings. WAC 284-43-201 sets the requirements to be 
met by "aliemaie access delivery" systems (access without detriment to health, no extra 
costs to consumers, out of pocket costs charged as if they were for in-network services, 
adequacy of the AAD system, reasonable proximity to consumers) and sets key approval 
criteria (evidence of good faith effort to contract for network services and a restriction on 
over-use of single case agreements). In turn, requests for approval of these arrangements 
are to be filed using Form C (Alternate Access Delivery Request) (new WAC 284-43-
220)—which requests information on these issues 

3) New WAC 284-43-203 allows and sets requirements for use of subcontracted networks— 
providing that 100% of subcontracted network in the service area is used. OIC would have 
access lo pertinent information (as if it was pan of the contracted network), and clarifying that 
this is not an option lo avoid portions of the network rules 

4) New WAC 284-43-204 adds some additional informational requirements to the provider 
directories already required by law. This rule would require the listing of provider specialties 
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and affiliations, languages spoken in the provider's office, whether a referral is required, other 
office accessibility infomiation and information about network status of emergency providers 

5) New language in WAC 284-43-220: 
a) Would add the new requirements that the Provider Network Form A be submitted by the 

5'*' of each month or when a material change is made, for issuer certifications that the 
online provider network for each plan is accurate as of the end of the prior month and only 
lists providers/facilities that the issuer has a signed conu-act with, and that the Provider 
Network Form A indicate whether a provider is an Essential Community Provider (ECP) 

b) Puts in a clarification that use of an Alternate Access delivery system still requires filing of 
Pro\'ider Network Form A and Network Enrollment Form B 

c) Requires the submission of Form C (Alternate Access Delivery Request) to fill provider 
gaps that occiu- in a plan network after plan approval but prior to the plan effective date 
(provided there is a timeline for bringing the network back into compliance) 

d) Adds back an old network reponing requirement, Geographic Nenvork Reports (with 
updated standards), to map availability of health ser\'ices in each plan's network to show if 
these networks meet the following accessibility standards: 

-Each urban enrollee is within 30 minutes of hospital and emergency ser\'ices (and 
each rural enrolls is within 60 minutes) of their residence or workplace 

"80% of enrollees have access to primary care, mental health providers, therapy ser\'ices 
and general pediaunc providers within 30 miles (urban; 60 miles in rural) 

"80% of covered children are either within 60 miles of pediatric specialty care (urban) 
or 90 miles (rural) 

--80% of enrollees in each ser\'ice area have access to an adequate number of specialty 
providers (and facilities) in each specialty area found in the American Board of Specialties 
list 

-One map must be provided for each ser\'ice area showing the availability of: A) Home 
health, hospice, vision and pediatric oral providers that the enrollee has access to; B) 
covered pharmacy dispensing ser\'ices; and C) (for QHPs only) essential community 
providers 

e) Codifies and clarifies an existing network reporting tool (based on a model plan from the 
National Association of Insurance Commissioners)—an Access Plan—requiring it to be 
filed with ever\' Geographic Network Report, to describe the issuer s specific plan for 
establishing, maintaining, and administering an adequate network. At a minimum this 
Access Plan is expected to address: 
-out of network referral criteria 
—standards for determining out of nei\̂ 'ork co-pays and co-insurance 
—standards for accessibility' of care and corrective actions to take if standards not met 
"plans for monitoring network capacity 
-hours of operation and after-hour coverage for prior authorization, claims adjudication, 
and consumer and provider assistance 
-prior authorization procedures for enrollees to follow and the triage/screening (and phone 
handling) of prior authorization requests 
-use and gathering of health status data to better predict likely network usage and capacity 
needs 
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—non-English assistance for enrollees 
-enrollee notification of network changes and patient rights and restrictions 
—provider corrective action procedures and remedies for insufficient access to 
appointments/serx'ices 

f) Defines urban for purposes of this section (rural is then used for an area that is not urban). 
Urban areas include: A) counties whose population density is 90+ persons per square mile 
and B) areas within a 25 mile radius of an incorporated city of 30,000+ population 

6) New WAC 284-43-222 uses , or expands on, the federal minimum and safe harbor 
requirements for access to essential community providers (ECPs) for plans offered on the 
exchanges in the following ways: A) 50% of the rural health clinics in non-urban areas (using 
the census definition) must be included in plan/issuer network; B) there must be at least one 
ECP hospital per county in each network (this requirement meets the federal safe harbor 
standard); C) at least 15% of all 340B program providers must be included (the federal 
minimum is 10%); D) requires issuers to include 30% of the available ECPs in a service area 
in their network (the federal safe harbor level is 30%) and E) by 2016, 75% of school based 
health centers in the ser\'ice area must be included. These requirements do not apply to health 
maintenance organizations 

7) New WAC 284-43-229 sets in place new regulations for tiered networks. Among them are: 
a) They cannot be used to limit patient access to care 
b) At the time of enrollment issuers must disclose any cost differentials resulting from the 

placement of certain providers in different tiers (and the rationale for the placement) 
c) The tier with the lowest cost-sharing should provide adequate access and choice for all 

EHBs and reasonable access to providers/facilities 
d) Cost difTerentials on specific services/providers cannot be imposed if those 

providers/services are not available to the low cost-sharing tier 
e) Cost-sharing variations between tiers and the premium rate difTerentials must be 

reasonably related 
f) The metrics and methodology for assigning providers/facilities to tiers must be included in 

the Provider Compensation Agreement and be able to be demonstrated to OIC if 
questioned 

g) When changes made in network tier assignments the providers/facilities affected must be 
notified 60 days before any public notification—with information on both the justification 
and their appeal rights 

h) Physician cost profiles and criteria for performance measurement must be readily available 
to physicians and facilities 

i) When tiered networks are used they must: A) be described on the issuer's website and on 
paper (if requested); B) show tier selection criteria; C) show the tier for each 
provider/facility, and describe the potential that providers/facilities might move from one 
tier to another at any lime; D) include a good faith effort to notify enrollees of 
provider/facility tier reassignments 60 days prior to the reassignment and provide a process 
for selecting a new provider/facility within the same cost-sharing level—in particular these 
notices must be sent to patients of a reassigned primary care provider if thai provider is 
reassigned to a higher cost-sharing level, patients who are more than 90 days pregnant and 
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the provider/facility is reassigned, terminally ill patients or patients being actively treated 
for cancer if the provider/facility treating iheir illness is reassigned to a higher cost level 

8) WAC 284-43-230 codifies the standards that OIC has been using for assessing enrollee access 
to provider network ser\'ices. These are: 
-location of the providers/facilities vs location of enrollees (residences and employers) 
-the range of ser\'ices offered 
"how medical needs that cannot be handled within network will be treated 
—unique medical conditions due to enrollees from institutions living in the area 
—use of types of providers who work under super\'ision of a physician 
--the availability in the ser\'ice area of hospitals and mental health facilities 
-network accreditation (this last item parallels federal requirements) 

9) The amendment to WAC 284-43-250 clarifies having a "sufficient number" of women's health 
care practitioners means that there are enough to reasonably ensure that enrollees can access a 
women's health practitioner in their ser\'ice area 

10) New WAC 284-43-252 requires that issuers must notify enrollees if they have contracted for 
emergency services at a facility but not successfully done so with the providers staffing that 
emergency facility. Issuers contracting for emergency sen'ices at a facility are required to 
make a good faith effort to contract the providing staff at that facility; and 

11) The amendment to WAC 284-43-331 allows the commissioner to extend the deadline for 
compliance with the network rules for one year—upon a written request from the issuer that 
explains the good faith efforts made to date, the specific reasons why the deadline caimot be 
met, and the expected dale for compliance (provided that compliance occurs before Januar>' 
1,2016). 

Legal Obligations 

The Washington Administrative Procedure Act (APA) (chapter 34.05 RCW) requires that 
"significant legislative rules" be evaluated to determine that the probable benefits of a proposed 
rulemaking exceed its probable costs, taking into account both quantitative and qualitative 
information and analysis (RCW 34.05.328(I)(c)). A draft of this determination must be made 
available at the time the proposed rules are filed. The final version of this document must be 
completed prior to final rule adoption and included in the rule-making file. This analysis provides 
that documentation for these changes to Chapter 284-43 WAC. 

Pursuant to RCW 34.05.328(5)(c)(i). it was determined that it was necessary to prepare a 
preliminary cost benefit analy-sis at the time of filing for the proposed changes to Chapter 284-43 
WAC that represent new regulatory language being applied to provider network formation, 
adequacy, and filing and approval standards. These provisions affect health insurance issuers, 
health care providers, health insurance enrollees, and the Office of the Insurance Commissioner. 
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Affected Entities and the Impact of the New Rule 

The following entities are affected or potentially affected by these new rules: 

Health Insurance Issuers 

Health insurance issuers will be specifically impacted by these substantive regulatory 
changes in the following ways: 

• They will now have specific, measurable standards for network access to 
meet—incorporating measures such as provider to enrollee ratios, maximum 
wail times for scheduling appointments, appropriate distances to medical 
care providers, emergency response times, and availability of staff to cover 
questions about prior authorization and other customer service issues. 

• They will be expected to file more information (notably the Geographic 
Network Report and the Access Plan) showing how they expect to meet 
these standards but will also have the benefit of knowing the measures that 
the Commissioner will use to judge network adequacy 

• Issuers are provided several additional means to meet these standards: A) 
they are allowed to use sub-contracted networks, as long as the result is not 
an avoidance of the network standards; B) under certain conditions, they 
have the option to propose use of alternate access delivery systems if they 
can demonstrate that good faith elTorts to contract with provider networks 
failed and when they can show that enrollees so served will receive 
appropriate access to health care and will not be financially disadvantaged; 
C) recognizing that lower population density also implies the presence of 
fewer providers, the requirements for enrollee access in rural areas are 
somewhat looser to allow for more realistic network contracting options; D) 
for plan year 2015 only there is a safe harbor standard that applies to the 
filing of the Geographic Network Report and the Access Plan, allowing for 
incomplete submissions provided the issuer identifies the specific items 
missing, specifically explains why they are missing and sets out a plan and 
date for completion; and E) recognizing that these network requirements are 
new, the commissioner is given the option to extend the deadline for 
meeting them for up to one year, if the issuer can show good faith efforts 
and a plan to successfully meet the requirements in that time (note: #D and 
#E cannot be combined to extend deadlines for two years) 

• The provider directories that they file will need to have additional 
information in them to assist enrollees in accessing them and the 
Commissioner in evaluation of the plan networks 

• Tiered networks will be allowed as a method for restraining costs—provided 
the consumer and provider protections also put in place are met 

• They will have to build in provider network contracts with essential 
community providers at a level at or above federal standards 
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Health Care Providers 

Health care providers will be specifically impacted by these substantive regulatory 
changes in the following ways: 

• They will need to provide additional information to the health insurance issuers to 
be used in the enhanced provider directories 

• Health plan issuers will be required to negotiate with provider networks and 
essential community providers in good faith in order to adequately provide 
network ser\'ices. However, the provisions of the new rules are intended to also 
allow issuers to develop alternative delivery systems if good faith negotiations 
break down 

• They may be individually affected by tiered networks, depending on which tier 
each individual provider or network is placed in. However, they will also have 
access to the tier selection criteria and methodology that the issuers use for setting 
up tiered systems and will receive advanced notification if a change in their 
particular tier placement is being implemented 

• Physician cost profiles and other criteria for performance measurement by the 
issuers will be readily available to physicians and facilities 

• The new rule provision requiring at least one essential community provider 
hospital in each county be in an issuers* provider network will result in almost 
every Designated Critical Access Hospital in Washington state being included in a 
network 

Health Insurance Enrollees 

Enrollees covered by commercial health plans will be impacted by these new 
regulator>' changes in the following ways: 

• The network access standards, once fuUy implemented, will mean that enrollees 
will have standards for access that they can hold their health plan issuer 
accountable for. These standards include the maximum days waiting for 
ambulatory care appointments, the typical distances they must travel to access 
care, and the availability to staff to answer their concerns and pro\ide prior 
authorization for referral appointments 

• Those using essential community pro\ider̂  will have at least as many choices 
of in-network pro\iders as would be found in most portions of the coimcry, 
siiKe the state requirements would be at or above the federal standards 

• They will gain notification about situations where emergency room providers 
are out of network despite the emergency room facility being in netu ork 

• They will be guaranteed a quick response in emergency situations (30 minutes 
urban; one hoiu- rural), which meets the Health People 2020 target 

• They will have enhanced pro\ider directory information for making choices 
betu'een plans, providers and tiered plans and the most voilnerable patients will 
be protected fix)m losing their pro\iders (or being charged more) due to changes 
in the tiered plan pro\'iders 

• Those in urban areas, as defined in these rules (appro.ximately 88% of the state 
population), will be able to find an in-network primary care physician with an 
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open practice within 30 miles and 80% of all enrollees in urban areas should 
similarly find most other specialists and other types of care providers within 30 
miles. In rural areas, the distances are greater but limited to a 60 mile radius. 

Government agencies—the Of/ice of the Insurance Commissioner 

• The Commissioner has incurred costs related to soliciting and receiving comments 
from insurers and consumers in order to evaluate and develop these rule changes. 
These costs have been absorbed 

• These new rules provide specific measures and filed reports to use for measuring 
whether the filed health plans networks actually can fulfill the promise that their 
enrollees will be able to access care in them. In some cases these requirements 
also are codifications of review standards used by the ofTice 

• These new rules also provide the ofTice with some options to work with health plan 
issuers to move toward fialfilling some of the more difTicult provider network 
requirements over the course of the next year, set in place means to handle difficult 
access situations and unexpected events, and helping to fulfill the office's mandate 
to maintain market stability and contain health care costs while enhancing 
consumer protection and access to care. 

Data and Methods 

After examining the significance of these new rule changes it has been determined that a 
probable cost benefit analysis is needed, h has also been determined that the benefits of these 
rule changes outweigh the costs. To the extent possible, this analysis considers both quantitative 
and qualitative factors. 

Probable Costs 

Compliance Costs to Health Insurance Issuers 

Health insurance issuers will probably incur extra costs due to these substantive regulatory 
changes: 

• The provider directories that they file will need lo have additional information in 
them. The cost to add this information is projected to be relatively minor, since the 
provider reports themselves are already required to be filed and the issuers have over 
six months to add these new items to the information they already collect from 
providers (and report). The other relatively minor cost will the effort to build and 
maintain websites to make this information available to health care enrollees 

• They will have to build in provider network contracts with essential community 
providers at a level at or above federal standards. This potentially could involve 
additional contracting and negotiating costs to meet the new state standards in service 
areas where they are not presently met. 
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They will now have specific, measurable standards for network access to report— 
incorporating measures such as provider to enrollee ratios, maximum wait times for 
scheduling appointments, appropriate distances to medical care providers and the 
percentage of enrollees within set distances to these providers, emergency response 
times, and availability of staff to cover questions about prior authorization and other 
customer service issues. To the extent that this data is not presently collected or 
analyzed in this manner this reporting will initially add an additional administrative 
cost for the issuers 

Meeting these same standards will represent the greatest of the costs associated with 
these new rules. This could require significantly greater additional contracting and 
negotiating costs to ensure there are sufficient contracted providers in the issuers 
networks to meet the new state standards in service areas where they are not presently 
met—especially for plan years 2015 and 2016 
They will have to document their good faith efforts to negotiate contracts with ECPs 
and other health care providers as a pre-condition to propose use of alternate access 
deliver)' systems. Such documentation appears to represent a relatively minor cost 
because much of it is probably collected now in order protect against lawsuits and 
consumer complaints 

Compliance Costs to Health Care Providers 

Health care providers are likely to inciw some additional costs related to these substantive 
regulatory changes: 

• They will need to provide additional information to the health insurance issuers to be used 
in the enhanced provider directories. The cost to add this information is projected to be 
relatively minor, since the provider reports themselves are aĥ eady required to be filed and 
the issuers have over six months to add these items to the information they already collect 
from providers 

• Because health plans issuers will now have specific, measurable standards for network 
access to meet and report this could mean some additional reporting by health care 
provider. The most likely measures for such reporting by providers would be wait times 
for scheduling appointments and emergency response times or instances where the new 
state standards are not met. To the extent that this data is not presently collected or reported 
this may represent an additional initial cost to the health care providers to set up this 
reporting. The cost of this reporting could range from minimal to moderate, depending on 
how the issuers choose to respond to the state standards 

• They may be individually affected by tiered networks, depending on which tier each 
individual provider or network is placed in. However, they will also have access to the tier 
selection criteria and methodology that the issuers use for setting up tiered systems and will 
receive advanced notification if a change in their particular tier placement is being 
implemented 
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Costs to Health Care Insurance Enrollees 

• To the extent that health plan issuers end up paying additional costs to implement the 
new provider network rules those costs would ultimately be passed on to health care 
insurance enrollees in the form of increased premiums 

• The new distance to provider guidelines in these rules could result in a small percentage 
of the health care enrollees in rural counties having an increase in their driving distance 
to see some health care providers; because of the relatively high percentage (88%) of 
state population that is included in the urban designation, a similar or greater number of 
enrollees may see a decrease in their driving distances 

• Certain plan tier practices by health plan issuers could resuh additional out of pocket 
costs (or commutes) for those health care enrollees that choose to plans with those tiers. 
However, under these rules, health care enrollees choosing those plans would also have 
been advised of those impacts prior to making their plan choice and making their 
provider choices and would be rewarded with appropriately reduced premiums 

Costs to the OIC 

• The OIC anticipates that there will be no additional costs in implementing these rule 
changes. While there will be some additional reports and information to review, the 
setting of specific standards is anticipated to make the review process more streamlined. 

• The Commissioner has incurred costs related to soliciting and receiving comments from 
insurers and consumers in order lo evaluate and develop these rule changes. These costs 
have been absorbed. 

Benefits 

To Health Insurance Issuers: 

• They will now have specific, measurable standards for network access to meet 
rather than more nebulous guidelines (such as "reasonable access")— 
incorporating measures such as provider to enrollee ratios, maximum wait 
times for scheduling appointments, appropriate distances to medical care 
providers, emergency response times, and availability of staff to cover 
questions about prior authorization and other customer service issues. 

• Issuers are provided several additional means (and time) to meet these 
standards: A) they are allowed to use sub-contracted networks, as long as the 
result is not an avoidance of the network standards; B) under certain 
conditions, they have the option to propose use of alternate access delivery 
systems if they can demonstrate that good faith efforts to contract with 
provider networks failed and when they can show that enrollees so served will 
receive appropriate access to health care and will not be financially 
disadvantaged; C) recognizing that lower population density also implies the 
presence of fewer providers, the requirements for enrollee access in rural 
areas are somewhat looser lo allow for more realistic network contracting 
options: D) for plan year 2015 only there is a safe harbor standard that applies 
to the filing of the Geographic Network Report and the Access Plan, allowing 
for incomplete submissions provided the issuer identifies the specific items 
missing, specifically explains why they are missing, and sets out a plan and 
date for completion; and E) recognizing that these network requirements are 
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new, the commissioner is given the option to extend the deadline for meeting 
them for up to one year, if the issuer can show good faith efforts and a plan to 
successfully meet the requirements in that lime (note: #D and #E cannot be 
combined to extend deadlines for two years) 

. • Tiered networks will be allowed as a method for restraining costs—provided 
the consumer and provider protections also put in place are met 

To Health Care Providers: 
• Health plan issuers will be required to negotiate with provider networks and 

essential community providers in good faith in order to adequately provide 
network ser\'ices. However, the provisions of the new rules are intended to also 
allow issuers to develop alternative delivery systems if good faith negotiations 
break down 

• They may be individually affected by tiered networks, depending on which tier 
each individual provider or net\vork is placed in. However, they will also have 
access to the tier selection criteria and methodology that the issuers use for setting 
up tiered systems and will receive advanced notification if a change in their 
particular tier placement is being implemented 

• Physician cost profiles and other criteria for performance measurement by the 
issuers will be readily available to physicians and facilities 

• The new rule provision requiring at least one essential commimity provider 
hospital in each county be in an issuers' provider network will result in almost 
every Designated Critical Access Hospital in Washington state being included in a 
network 

To Health Care Insurance Enrollees: 

• The network access standards, once fully implemented, will mean that enrollees 
will have standards for access that they can hold their health plan issuer 
accountable for. These standards include the mavimimi days waiting for 
ambulatory care appointments, the typical distances they must travel to access 
care, and the availabilit>' to staff to answer their concerns and pro\ide prior 
authorization for referral appointments 

• Those using essential community providers will have as many or more choices 
of in-network providers as would be found in most portions of the country, 
since the state requirements would meet or exceed federal requirements 

• They will gain notification about situations where emergency room providers 
are out of network despite the emergency room facility being in network 

• They will be guaranteed a quick response in emergency situations (30 minutes 
urban; one hour rural), which meets the Health People 2020 target 

• They will have enhanced provider directory information for making choices 
between plans, providers and tiered plans and the most voilnerable patients will be 
protected fix>m losing their providers (or being charged more) due to changes in 
the tiered plan providers 

• Those in urban areas, as defmed in these rules(approximately 88% of the state 
population), will be able lo fmd an in-network primary care physician with an 
open practice wiihin 30 miles and 80% of all enrollees in urban areas should 
similariy fmd most other specialists and other types of care providers within 30 
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To the OIC: 

miles. In mral areas, the distances are greater but limited to a 60 mile radius. 

These new rules provide specific measures and filed reports to use for measuring 
whether the filed health plans networks actually can fulfill the promise that their 
erû ollees will be able to access care in them. In some cases these requirements 
also are codifications of review standards used by the ofiice 
These new rules also provide the office with some options to work with health plan 
issuers to move toward fulfilling some of the more difTicuh provider network 
requirements over the course of the next year, lo set in place means to handle 
difficult access situations and unexpected events, and lo help lo fulfill the office's 
mandate to maintain market stability and contain health care costs while enhancing 
consumer protection and access to care. 

Conclusion 

The quantitative and qualitative analysis of these rule changes is predominately positive— 
with enrollees, providers and issuers all gaining greater clarity regarding the requirements for 
reasonable access to care. The costs of doing so are mitigated by giving issuers both time to 
implement and some options for designing their networks and plan tiers that will help 
constrain costs (while providing enrollees with protections against a resulting relaxation of 
access standards). Thus, the benefits of these rule changes appear to outweigh the costs to the 
affected entities. 
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PREPROPOSAL STATEMENT OF INQUIRY 
CR-101 (June 2004) 

(Implements RCW 34.05.310) 
Do NOT use for expedited rule makir̂ g 

Agency: Office of the Insurance Commissioner 

Subject of possible rule making: Health coverage issuer provider network formation, adequacy, and filing and approval 
standards 

Insurance Commissioner Matter No. R 2013-22 

Statutes authorizing the agency to adopt rules on this subject: RCW 4d.02.060, 48.18.120, 48.20.450, 48.20.460, 48.43.505, 
48.43.510. 48.43.515, 48.43.525, 48.43.530, 48.43.535. 48.44.020. 48.44.050, 48.44.080. 48.46.030, 48.46.200, 45 CFR 
156.230. 45 CFR 156.235. 45 CFR 156.245. 

Reasons why rules on this subject may be needed and what they might accomplish: The current network adequacy and related 
provider contracting regulations were adopted prior to the passage of the Affordable Care Act. Based on the significant 
changes in health care delivery and access to care that will occur after January 1, 2014 due to health care reform, the 
commissioner determines that updating these regulations is reasonable and necessary. Both qualified health plans, and 
health plans offered off the Exchange, must have adequate networks that at a minimum do the following: (a) support delivery 
of and access to services covered by the plans without unreasonable delay, (b) address the specific needs of the populations 
served, (c) reflect the service area's needs based on the service area's utilization data and referral patterns, and (d) can 
accommodate new or increased enrollment In the service area of previously uninsured individuals. Clarification of state 
networit adequacy criteria in these areas is needed to support issuer filings. In addition, under the Affordable Care Act's new 
requirements, the cultural and language needs, or hearing, visual, physical and other limitations must be taken into account in 
network formation; this is not addressed sufficiently in cun^ent regulations. Issuer will benefit from written guidance regarding 
the commissioner's review standards for inclusion in provider networks of the new category of essential community providers 
for qualified health plans, and the network adequacy standards that are unique to or overiap with these provider types. 

Identify other federal and state agencies that regulate this subject and the process coordinating the rule with these agencies: 
The U.S. Department of Health and Human Services (HHS) issues regulations implementing the Affordable Care Act. These 
proposed regulations will be consistent with any federal regulations issued on this topic. In addition, the commissioner's staff 
will confer with federal counterparts during the rule making process. 

The state health benefit exchange, while not a state agency, certifies qualified health plans to HHS for offering on the 
Exchange. Network adequacy is a certification standard, and the commissioner will include the Exchange in the rule 
development process. 

Process for developing new rule (check all that apply): 
O Negotiated rule making 
• Pilot rule making 
Q Agency study 
X Other (describe) Submit written comments by October 20. 2013 to: Rjlescoordinator(5)oic.wa.Qov Fax: 360-586-3109 

How interested parties can participate in the decision to adopt the new rule and formulation of the proposed rule before 
publication: 
(List names, addresses, telephone, fax numbers, and e-mail of persons to contact: describe meetings, other exchanges of infomiation. 
etc.) 

Contact: Meg L. Jones 
P.O. Box 40258 
Olympia WA 98504 
rulescoordinator(S)oic.wa.qov 

Phone: 360-725-7170 
Fax: 360-586-3109 

Stakeholder meetings to discuss the proposed rules will be 
held beginning in October, 2013. Please notify Ms. Jones if 
you vTOuld like to receive notice of these meetings. 

DATE 

September 18, 2013 

NAME (TYPE OR PRurn 

Mike Kreidler 

SIGNATURE 

TITl£ 
Insurance Commissioner 

CODE REVISER USE ONLY 

OFFICE OF THE CODE REVISER 
STATE OF WASHMGTON 

DATE: September I B , 2013 
TIME: 8:33 A M 

WSR 13-19-092 
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PROPOSED RULE MAKING 
CR-102 (June 2012) 

(Implements RCW 34.05.320) 
Do NOT use for exoedited rule making 

Agency: Office of the Insurance Commissioner 

^ PreoroDosal Statement of Inouirv was filed as WSR 13-19-092: or 
i~l ExDedited Rule Maklno-Prooosed notice was filed as WSR : or 
• Proposal is exempt under RCW 34.05.310(4) or 34.05.330(1). 

^ Original Notice 
n SuDDlemental Notice to WSR 
n Continuance of WSR 

Title of rule and other Identifying Information: Health coverage issuer provider network formation, adequacy, and filing and 
approval standards 

Insurance Commissk>ner Matter No. R 2013-22 

Hearing locatlon(s): 
Office of the Insurance Commissioner 
Training Room(TR-120) 
5000 Capitol Btvd SB 
Tumwater, WA 

Dale: April 22. 2014 Time: 9:00 am 

Date of intended adoption: April 23. 2014 
(Note: This is NOT the effectree date) 

Submit written comments to: 
Name: Kate Reynolds 
Address: PO Box 40258 
Olympia. WA 98504-0258 
e-mail rulescoordinatortajoic.wa.qov 
Fax: 360-586-3109 by (date) April 21. 2014 

Assistance for persons with disabilities: 
Contact; Lori Villaflores by April 21. 2014 

TTY (360) 586-0241 or f360) 725-7087 

Purpose of the proposal and its anticipated effects, including any changes In existing rules: 
Based on the significant changes in health care delivery and access to care that will occur after January 1, 2014 due to 
health care reform, the commissioner determined that updating regulations is reasonable and necessary. Both qualified 
health plans and health plans offered outside of the Exchange must have networks that at a minimum ensure access to 
covered services without unreasonable delay and address the specific needs of the populations served. Clarification of thf 
provider network criteria in these areas is needed to support issuer filings. Issuers will benefit from written guidance 
regarding the commissioner's review standards for provider networks in general and the inclusion of essential community 
providers in networks for qualified health plans. The proposed rule also includes requirements for provider directories and 
creates a more transparent process for the building and maintenance of provider networks. 

Reasons supporting proposal: The current provider network regulations were adopted prior to the passage of the 
Affordable Care Act. 

Statutory authority for adoption: RCW 48.02.060, 48.18.120, 
48.20.460. 48.43.505. 48.43.510. 48.43.515. 48.43.530. 
48.43.535. 48.44.050. 48.46.200 

Statute being implemented: RCW 48.20.450. RCW 48.44.020. 
RCW 48.44.080, RCW 48.46.030. 45 CFR 156.230. 45 CFR 
156.235. 45 CFR 156.245 

Is rule necessary because of a: 
Federal Law? 
Federal Court Decision? 
State Court Decision? 

If yes. CITATION: 
45 CFR 156.230. 45 CFR 156.235. 45 CFR 
156.245 

CODE REVISER USE ONLY 

E Yes 
• Yes 
• Yes 

• No 
0 No 
^ No 

DATE 
March 19. 2014 
NAME (type or print) 
Mike Kreidler 
SIGNATURE 

OFFICE OF THE CODE REVISER 
STATE OF WASHINGTON 

FILED 

DATE: March 19,2014 
TIME: 7:19 AM 

WSR 14-07-102 

TITLE 
Insurance Commissioner 

(COMPLETE REVERSE SIDE) 
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Name of proponent: Mike Kreidler. Insurance Commissioner • Private 
• Public 
S Govemmental 

Name of agency personnel responsible for: 

Name Office Location Phone 

Drafting Kate Reynolds PO Box 40258. Olympia. WA 98504-0258 (360) 725-7170 

Implementation....Molly Nollette PO Box 40255. Olympia. WA 98504-0255 (360) 725-7117 

Enforcement AnnaLisa Gellermann PO Box 40255. Olympia. WA 98504-0255 (360) 725-7050 

Agency comments or recommendations, if any, as to statutory language, implementation, enforcement, and fiscal matters: 
None. 

Has a small business economic impact statement been prepared under chapter 19.85 RCW or has a school district fiscal Impact 
statement been prepared under section 1, chapter 210, Laws of 20127 

• Yes. Attach copy of small business economic impact statement or school district fiscal impact statement. 

A copy of the statement may be obtained by contacting: 
Name: 
Address: 

phone ( ) 
fax ( )_ 
e-mail 

S No. Explain why no statement was prepared. 

The entities that must comply with the proposed njle are not small businesses, pursuant to chapter 19.85 RCW. 

Is a cost-benefit analysis required under RCW 34.05.328? 

S Yes A preliminary cost-benefit analysis may be obtained by contacting: 
Name: Kate Reynolds 
Address: PO Box 40258 

Olympia. WA 98504-0258 
phone (360)725-7170 
fax (360)586-3535 
e-mail njlescoordinator(S)oic.wa.qov 

• No: Please explain: 
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AMENDATORY SECTION (Amending WSR 12-23-005, f i l e d 11/7/12, e f f e c t i v e 
11/20/12) 

WAC 284-43-130 D e f i n i t i o n s . Except as defined i n other subchap
ters and unless the context requires otherwise, the fo l l o w i n g d e f i n i 
tions s h a l l apply throughout t h i s chapter. 

(1) "Adverse determination" has the same meaning as the d e f i n i 
t i o n of adverse benefit determination i n RCW 48.43.005, and includes: 

(a) The determination includes any decision by a health c a r r i e r ' s 
designee u t i l i z a t i o n review organization that a request for a benefit 
under the health c a r r i e r ' s health b e n e f i t plan does not meet the 
health c a r r i e r ' s requirements f o r medical necessity, appropriateness, 
health care s e t t i n g , l e v e l of-care, or effectiveness or i s determined 
to be experimental or i n v e s t i g a t i o n a l and the requested benefit i s 
therefore denied, reduced, or terminated or payment i s not provided or 
made, i n whole or i n part f o r the b e n e f i t ; 

(b) The denial, reduction, termination, or f a i l u r e to provide or 
make payment, i n whole or i n part, f o r a be n e f i t based on a determina
t i o n by a health c a r r i e r or i t s designee u t i l i z a t i o n review organiza
t i o n of a covered person's e l i g i b i l i t y to p a r t i c i p a t e i n the health 
c a r r i e r ' s health benefit plan; 

(c) Any prospective review or retrospective review determination 
that denies, reduces, or terminates or f a i l s to provide or make pay
ment i n whole or i n part for a b e n e f i t ; 

(d) A rescission of coverage determination; or 
(e) A c a r r i e r ' s denial of an a p p l i c a t i o n for coverage. 
(2) "Authorization" or " c e r t i f i c a t i o n " means a determination by 

the c a r r i e r that an admission, extension of stay, or other hea1th care 
service has been reviewed and, based on the information provided, 
meets the c l i n i c a l requirements f o r medical necessity, appropriate
ness, l e v e l of care, or effectiveness i n r e l a t i o n to the applicable 
health plan. 

(3) " C l i n i c a l review c r i t e r i a " means the w r i t t e n screens, deci
sion rules, medical protocols, or guidelines used by the c a r r i e r as an 
element i n the evaluation of medical necessity and appropriateness of 
requested admissions, procedures, and services under the auspices of 
the applicable health plan. 

(4) "Covered health condition" means any disease, i l l n e s s , i n j u r y 
or condition of health r i s k covered according to the terms of any 
health plan. 

(5) "Covered person" or "enrollee" means an i n d i v i d u a l covered by 
a health plan including ( (ea—e n r o l l e e , )) a subscriber, policyholder, 
or beneficiary of a group plan. 

(6) "Emergency medical condition" means the emergent and acute 
onset of a symptom or symptoms, including severe pain, that would lead 
a prudent layperson acting reasonably to believe that a health condi
t i o n exists that requires immediate medical a t t e n t i o n , i f f a i l u r e to 
provide medical attention,would r e s u l t i n serious impairment to bodily 
functions or serious dysfunction of a bodily organ or part, or would 
place the person's health i n serious jeopardy. 

(7) "Emergency services" has the meaning set f o r t h i n RCW 
43.43.005. 

(8) "Enrollee point-of-service cost-sharing" or "cost-sharing" 
means amounts paid to health c a r r i e r s d i r e c t l y providing services, 
health care providers, or health care f a c i l i t i e s by enrollees and may 
include copayments, coinsurance, or deductibles. 
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(9) " F a c i l i t y " means an i n s t i t u t i o n providing health care serv
ices, including but not l i m i t e d to hospitals and other licensed inpa
t i e n t centers, ambulatory surgical or treatment centers, s k i l l e d nurs
ing centers, r e s i d e n t i a l treatment centers, diagnostic, laboratory, 
and imaging centers, and r e h a b i l i t a t i o n and other therapeutic set
tings, and as defined i n RCW 48.43.005. 

(10) "Formulary" means a l i s t i n g of drugs used w i t h i n a health 
plan. 

(11) "Grievance" has the meaning set f o r t h i n RCW 48.43.005. 
(12) "Health care provider" or "provider" means: 
(a) A person regulated under T i t l e 18 RCW or chapter 70.127 RCW, 

to practice health or hea1th-related services or otherwise p r a c t i c i n g 
health care services i n t h i s state consistent with state law; or 

(b) An employee or agent of a person described i n (a) of t h i s 
subsection, acting i n the course and scope of his or her employment. 

(13) "Health care service" or "health service" means that service 
offered or provided by health care f a c i l i t i e s and health care provid
ers r e l a t i n g to the prevention, cure, or treatment of i l l n e s s , i n j u r y , 
or disease. 

(14) "Health c a r r i e r " or " c a r r i e r " means a d i s a b i l i t y insurance 
company regulated under chapter 48.20 or 48.21 RCW, a health care 
service contractor as defined i n RCW 48.44.010, and a health mainte
nance organization as defined i n RCW 48.46.020( h—and ingludGS—"ioou-
oro "—ae—"har—term—irs—used—if*—E^^e—Dot ion t — r r o t c a t i o n — — . " " . f f ordablo 
Care het I l l 119; QS Q.rr.Gndod (2010)1) ) • 

(15) "Issuer" means a d i s a b i l i t y insurance company regulated un
der chapter 48.20 or 48.21 RCW. a health care service contractor as 
defined i n RCW 48.44.010, and a health maintenance organization as de
fined i n RCW 48.4 6.020, and as that term i s used i n the Patient Pro
t e c t i o n and Affordable Care Act (P.L. 111-148, as amended (2010)1. 

(16) "Health plan" or "plan" means any i n d i v i d u a l or group p o l i 
cy, contract, or agreement offered by a health c a r r i e r to provide, ar
range, reimburse, or pay f o r health care service except the f o l l o w i n g : 

(a) Long-term care insurance governed by chapter 48,84 RCW; 
(b) Medicare supplemental health insurance governed by chapter 

48.66 RCW; 
(c) Limited health care service offered by l i m i t e d health care 

service contractors i n accordance with RCW 48.44.035; 
(d) D i s a b i l i t y income; 
(e) Coverage i n c i d e n t a l to a property/casualty l i a b i l i t y insur

ance p o l i c y such as automobile personal i n j u r y p r o t e c t i o n coverage and 
homeowner guest medical; 

(f) Workers' compensation coverage; 
(g) Accident only coverage; 
(h) Specified disease and h o s p i t a l confinement indemnity when 

marketed solely as a supplement to a health plan; 
( i ) Employer-sponsored self-funded health plans; 
( j ) Dental only and v i s i o n only coverage; and 
(k) Plans deemed by the insurance commissioner to have a short-

term l i m i t e d purpose or duration, or to be a student-only plan that i s 
guaranteed renewable while the covered person i s enrolled as a regular 
f u l l - t i m e undergraduate or graduate student at an accredited higher 
education i n s t i t u t i o n , a f t e r a w r i t t e n request for such c l a s s i f i c a t i o n 
by the c a r r i e r and subsequent w r i t t e n approval by the insurance com
missioner . 

( ( : i g j ) ) (171 "Indian health care provider" means: 

[ 2 ] OTS-5930.8 

OIC EXHIBIT 4 - Page 4 of 27



(a) The Indian Health Service, an agency operated bv the U.S. De
partment of Health and Human Services established by the Indian Health 
Care Improvement Act. Section 601. 25 U.S.C. §1661; 

(b) An Indian t r i b e . as defined i n the Indian Health Care Im
provement Act, Section 4(14), 25 U.S.C. §1603(14). that operates a 
health program under a contract or compact to carry out programs of 
the Indian Health Service pursuant to the Indian Self-Determination 
and Education Assistance Act (ISDEAA). 25 U.S.C. §450 et sea.; 

(c) A t r i b a l organization, as defined i n the Indian Health Care 
Improvement Act. Section 4(26). 25 U.S.C. §1603(26), that operates a 
health program under a contract or compact to carry out programs of 
the Indian Health Service pursuant to the ISDEAA, 25 U.S.C. §450 et 
sea.; 

(d) An Indian t r i b e , as defined i n the Indian Health Care Im
provement Act, Section 4(141, 25 U.S.C. §1603(14), or t r i b a l organiza
t i o n , as defined i n the Indian Health Care Improvement Act. Section 
4(26), 25 U.S.C. §1603(26). that operates a health program with fund
ing provided i n whole or part pursuant to 25 U.S.C. §47 (commonly 
known as the Buy Indian Act); or 

fe) An urban Indian organization that operates a health program 
with funds i n whole or part provided bv Indian Health Service under a 
grant or contract awarded pursuant to T i t l e V of the Indian Health 
Care Improvement Act. Section 4(29). 25 U.S.C. §1603(29). 

(13) "Managed care plan" means a health plan that coordinates the 
provision of covered health care services to a covered person through 
the use of a primary care provider and a network. 

( ( (17;)) f19) "Medically necessary" or "medical necessity" i n re
gard to mental health services and pharmacy services i s a c a r r i e r de
termination as to whether a health service i s a covered benefit be
cause the service i s consistent with generally recognized standards 
w i t h i n a relevant health profession. 

( ( ;:8:)) (20) "Mental health provider" means a health care pro
vider or a health care f a c i l i t y authorized by state law to provide 
mental health services. 

( ( [19])) f21) "Mental health services" means i n - p a t i e n t or out
patient treatment, p a r t i a l h o s p i t a l i z a t i o n or out-patient treatment to 
manage or ameliorate the e f f e c t s of a mental disorder l i s t e d i n the 
Diagnostic and S t a t i s t i c a i Manual (DSM) IV published by the American 
Psychiatric Association, excluding diagnoses and treatments for sub
stance abuse, 291.0 through 292.9 and 303.0 through 305.9. 

( ( ;2C;)) (22) "Network" means the group of p a r t i c i p a t i n g provid
ers and f a c i l i t i e s providing health care services to a p a r t i c u l a r 
health plan or l i n e of business f i n d i v i d u a l . small, or large group). A 
health plan network f o r (( c a r r i G r s ) ) issuers o f f e r i n g more than one 
health plan may be smaller i n number than the t o t a l number of p a r t i c i 
pating providers and f a c i l i t i e s for a l l plans offered by the c a r r i e r . 

( ( ;21J)) (231 "Out-patient therapeutic v i s i t " or "out-patient 
v i s i t " means a c l i n i c a l treatment session with a mental health provid
er of a duration consistent with relevant professional standards used 
by the c a r r i e r to determine medical necessity f o r the p a r t i c u l a r serv
ice being rendered, as defined i n Physicians Current Procedural Termi
nology, published by the American Medical Association. 

( ( (22))) (24) " P a r t i c i p a t i n g provider" and " p a r t i c i p a t i n g f a c i l i 
t y " means a f a c i l i t y or provider who, under a contract with the health 
c a r r i e r or with the c a r r i e r ' s contractor or subcontractor, has agreed 
to provide health care services to covered persons with an expectation 
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of receiving payment, other than coinsurance, copayments, or deducti
bles, from the health c a r r i e r rather than from the covered person. 

{ { [23]) ) (25) "Person" means an i n d i v i d u a l , a corporation, a 
partnership, an association, a j o i n t venture, a j o i n t stock company, a 
t r u s t , an unincoirporated organization, any s i m i l a r e n t i t y , or any com
bination of the foregoing. 

( ( (21))) (261 "Pharmacy services" means the practice of pharmacy 
as defined i n chapter 18.64 RCW and includes any drugs or devices as 
defined i n chapter 18.64 RCW. 

( ( 125))) (271 "Primary care provider" means a p a r t i c i p a t i n g pro
vider who supervises, coordinates, or provides i n i t i a l care or con
tin u i n g care to a covered person, and who may be required by the 
health c a r r i e r to i n i t i a t e a r e f e r r a l for specialty care and maintain 
supervision of health care services rendered to the covered person. 

( ( (2£))) (281 "Preexisting condition" means any medical condi
t i o n , i l l n e s s , or i n j u r y that existed any time p r i o r to the e f f e c t i v e 
date of coverage. 

( ( [27])) f291 "Premium" means a l l sums charged, received, or de
posited by a health c a r r i e r as consideration f o r a health plan or the 
continuance of a health plan. Any assessment or any "membership," 
"policy," "contract," "service," or s i m i l a r fee or charge made by a 
health c a r r i e r i n consideration for a health plan i s deemed part of 
the premium. "Premium" s h a l l not include amounts paid as enrollee 
point-of-service cost-sharing. 

( ( ;28))) (30) "Service area" means the geographic area or areas 
w i t h i n the state where a s p e c i f i c health olan i s issued, accepts mem
bers or enrollees. and covers provided services. A service area must 
be defined bv the county or counties included unless, for good cause. 
the commissioner permits l i m i t a t i o n of a service area by zip code . 
Good cause includes aeoaraohic b a r r i e r s w i t h i n a service area, or oth
er conditions that make o f f e r i n g coverage throughout an e n t i r e county 
unreasonable. 

(311 "Small group plan" means a health plan issued to a small em
ployer as defined under RCW 48.43.005 (33) comprising from one to f i f 
t y e l i g i b l e employees. 

( ( ',20) ) ) (321 "Substitute drug" means a th e r a p e u t i c a l l y equiva
lent substance as defined i n chapter 69.41 RCW. 

( ( [ 3 0 ] ) ) (33)^ "Supplementary pharmacy services" or "other pharma
cy services" means pharmacy services i n v o l v i n g the provision of drug 
therapy management and other services not required under state and 
federal law but that may be rendered i n connection with dispensing, or 
that may be used i n disease prevention or disease management. 

AMENDATORY SECTION (Amending WSR 01-03-033, f i l e d 1/9/01, e f f e c t i v e 
7/1/01) 

WAC 284-43-200 Network ((adoquaey) ) access—General standards. 
(1) ( (.". h e a l t h — e a r r i c r — s h a l l ) ) An issuer must maintain each ( (plan) ) 
provider network for each health olan i n a manner that i s s u f f i c i e n t 
i n numbers and types of providers and f a c i l i t i e s to assure that, to 
the extent feasible based on the number and type of providers and f a 
c i l i t i e s i n the service area, a l l health plan services provided to 
( (covGrcd—perjona-) ) enrollees w i l l be accessible i n a timely manner 
appropriate for the enrollee's condition. An issuer must demonstrate 
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that for each health plan's defined service area, a comprehensive 
range of primary, specialty, i n s t i t u t i o n a l , and a n c i l l a r y services are 
re a d i l y available without unreasonable delay to a l l enrollees and that 
emergency services are accessible twenty-four hours oer day, seven 
days per week without unreasonable delay. 

f2) Each ( (Govcrcd—pcraon—ohall) ) enrollee must have adequate 
choice among ( (eeeh—type—&#) ) health care providers, including those 
( (tiy^GO——providers—who) ) providers which must be included i n the 
network under WAC 284-43-205. and f o r q u a l i f i e d health plans and 
q u a l i f i e d stand-alone dental plans, under WAC 284-43-222. ( (-1*— 
casG—9——cmGrgGncy—jGrvicGa^—oovGrcd pcraono—shall—have—aocGDS—twenty 
four houro per day,—acvon daya per WGG'C .—The o a r r i c r ' D ) ) 

(31 An issuer's service area ( (ahall) ) must not be created i n a 
manner designed to discriminate or that r e s u l t s i n d i s c r i m i n a t i o n 
against persons because of age, gender, gender i d e n t i t y , sexual orien
t a t i o n , d i s a b i l i t y , national o r i g i n , sex, family structure, e t h n i c i t y , 
race, health condition, employment status, or socioeconomic status ( (T 
Each—oarrior—aha jri—onGuro—that—irfe-s—no t^^or !(o—will—moot—thooo—roquiro -
montG—fey—&4=t€—end of—the—first—yoar—e-§—irt-i-t-i-a4:—operation—e-=—the—notv^or!c 
and at a l l timcD t h G r o a f t o r ) ) . 

( (-(-3-r) ) f4) An issuer must est a b l i s h s u f f i c i e n c y and adequacy of 
choice ( (m.ay bo cistahlishod by t h e — c a r r i e r with—rcfGrcnoG—to any rca 
a en a b l e — c r i t c r i Q u s e d — b y — t h e — o a r r i c r ; — i n c l u d i n g — f e t ^ c — — 1 imi t e d — & ^ 
Provider covcrGd p e r s o n — r a t i o s — h y — s p e c i a l t y , — p r i m a r y — o a r o — p r o v i d e r 
Govored poroon—sHatiGs,—goographic a o o o s s i h i l i t y , — w a i t i n g — t i m o s — f o r ap 
pointmonts—with—par::iGipating—providors ,—houro—e——opera t ion j — — t h e 
volum.G— e S—toohnologioal—&f^d—apcoialty—sorviooo—available——servo—the 
noGda—& -—Govorod—pcrsono—requiring—teohnologioally—advancGd——cpo 
c i a l t y — c a r e . — E v l d c n g o — — c a r r i e r — o a m p l i a n c G — w i t h — n o t w o r l t — a d e q u a c y 
s t a n d a r d s — t h a t — — s u b s t a n t i a l l y s i m i l a r — — t h o s e — s t a n d a r d s oatablish 
ed by atato agency health oaro purchaaors—(e.g. ,—the atato health care 
authority——the—department—& ~—aooial—a^=td—health—aervioos)—afvel—fey 
priv a t e managed Qare—accreditation organicationo m.ay bo uaed to demon 
st r a t c — a u f f ioienoy.—At—a—m.inimum.,—a—carrier—will—fee—held—aoeeuntable 
f o r meeting thoae atandardo deacribed under WAC 28 ̂ .—13 220. 

-r3-)——af^y—eaao—where—&he—health—sarrior—he5—a^s—abaonoo—of or— 
inauf f i c i e n t — n u i r l j c r — & * — f / p c — — p a r t i c i p a t i n g — p r o v i d e r a—&*—f a o i l i t i e a 
to provide a p a r t i c u l a r ooverod health care aorvico;—the c a r r i e r s h a l l 
ensure—through—referral by the primary care provider or otherwise—that 
the—covered persi^f^—obtains—ehe—covered ocrvioo—fro.m a—provider—& ^— 
c i l i t y within—reasonable p r o t i m i t y of tho—oovered porson at—j^e—greater 
cost—te—the—Govored porson—than—if the—sorviGo were—obtained—from net 
work—providers—&»d—f a c i l i t iea j——shall—m.akc—othor—arrangements—ae— 
ceptablo to—the Qorrjr.issionor . 

- r 4 - ) — — h e a l t h — c a r r i o r — o h a l l ) ) of providers based on the number 
and type of providers and f a c i l i t i e s necessary w i t h i n the service area 
for the olan to meet the access reguirements set f o r t h i n t h i s sub
chapter . Where an issuer establishes medica1 necessity or other o r i o r 
authorization procedures, the issuer must ensure s u f f i c i e n t q u a l i f i e d 
s t a f f i s available to provide timely o r i o r a uthorization decisions on 
an appropriate basis. without delays detrimental to the health of en
rollees . 

(5) In any case where the issuer has an absence of or an i n s u f f i 
cient number or tvoe of p a r t i c i p a t i n g providers or f a c i l i t i e s to pro
vide a p a r t i c u l a r covered health care service, the issuer must ensure 
through r e f e r r a l bv the primary care provider or otherwise that the 
enrollee obtains the covered service from a provider or f a c i l i t y with-
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i n reasonable proximity of the enrollee at no greater cost to the en
r o l l e e than i f the service were obtained from network providers and 
f a c i l i t i e s . An issuer must s a t i s f y t h i s o b l i g a t i o n even i f an a l t e r 
nate access d e l i v e r y request i s f i l e d and pending commissioner appro
val . 

An issuer mav use f a c i l i t i e s i n neiqhborino service areas to sat
i s f y a network access standard i f one of the following types of fa
c i l i t i e s i s not i n the service area, or i f the issuer can provide sub-
s t a n t i a l evidence of good f a i t h e f f o r t s on i t s part to contract with 
the f a c i l i t i e s i n the service area. Such evidence of good f a i t h ef
f o r t s to contract w i l l include documentation about the e f f o r t s to con
t r a c t but not the substantive contract terms offered bv e i t h e r the i s -
suer or the f a c i l i t y . This applies to the followina tvoes of f a c i l i 
t i e s : 

(a) T e r t i a r y h o s p i t a l s ; 
(b) Pediatric community hos p i t a l s ; 
(c) Specialty or l i m i t e d hospitals, such as burn u n i t s , r e h a b i l i 

t a t i v e hospitals, orthopedic hospitals, and cancer care hospitals; 
(d) Neonatal intensive care u n i t s ; and 
(e) F a c i l i t i e s providing transplant services. including those 

that provide s o l i d organ, bone marrow, and stem c e l l transplants. 
(6) An issuer must establish and maintain adequate arrangements 

to ensure reasonable proximity of network providers and f a c i l i t i e s to 
the business or personal residence of ( (Govorod persons.—Health e a r r i -
ers s h a l l ) ) enrollees, and located so as to not r e s u l t i n unreasonable 
b a r r i e r s to a c c e s s i b i l i t y . Issuers must make reasonable e f f o r t s to i n 
clude providers and f a c i l i t i e s i n networks i n a manner that l i m i t s the 
amount of t r a v e l required to obtain covered benefits. ( (For GJiam.plOj—a-
carrier—ahauld—F^e——require—travel—& S—thirty m.ileo—or. m.ore—when—a pro 
vidor—whe—m.eota—oarricr—atandarda—arS—available—#€-i?—incluaion—if*—the 
networic and practices w i t h i n f i v e m.ilca—of onrolloes . 

•rfi—determining—whether—a—health—carrier—fees—complied—with—this 
provision J—the—Gem.missioner—will—give—dye—conoidera tion—te—&fee—rcla 
t i v e — a v a i l a b i l i t y — o f h e a l t h — c a r e — p r o v i d e r o — e ^ ? — f a c i l i t i e s — t f i — t h e — s e r v -
iee area under consideration and to the standardo eotablishod by state 
agency—health—care—purchaacra . — P . o l a t i v e — a v a i l a b i l i t y — i n c l u d e s — t h e 
willingness—of p r o v i d e r o — 9 ^ ? — f a c i l i t i o s — i n the service—area—te—contract 
with the c a r r i e r under reaoonable—terms and conditions. 

-f-5-)—A—health—carrier—shall—m.onitor;—ef=t—as—ongoing—basis;—the 
a b i l i t y and G l i n i c a l — c a p a c i t y of its—networic p r o v i d e r o — a f t d — f a c i l i t i e s 
•te—furnish hoalth plan services—te—covorGd porsons. 

-(-6-1—Seginning July 1;—2000;—the health c a r r i e r s h a l l diacloao to 
covered porsono)) 

(7) A single case provider reimbursement agreement must be used 
only to address uniaue s i t u a t i o n s that t y p i c a l l y occur out-of-network 
and out-of-service area, where an enrollee requires services that ex
tend beyond s t a b i l i z a t i o n or one time urgent care. Single case provid
er reimbursement agreements must not be used to f i l l holes or gaps i n 
the network and do not support a determination of network access. 

(8) An issuer must disclose to enrollees that limitations or re
strictions on access to participating providers and facilities may 
arise from the health service referral and authorization practices of 
( (participating—providero——faoilitieo .—=Ffee—oarrier—ahall—provide 
instructions—S-e—Govorcd—porsons—as—^e—feew—fehoy—ee^—reooive—details 
about such practiGGc—fror. their prim.ary oaro provider—e*—through other 
formally established procossos.—?e-J?—ejtam.ple;—a—covered person relying 
Oft—ouch—instruotieno——procesoeo—could—discover—i-#—fefee—choioe—&^—a 
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p a r t i c u l a r prim.ary care provider would—result—tfi—&fee—Goverod person' s 
i n a b i l i t y — r e — o b t a i n — a — r e f e r r a l — ^ — c e r t a i n — o t h e r p a r t i c i p a t i n g — p r o v i d 
ero . 

-r?-)-) ) the issuer. A d e s c r i p t i o n of the health plan' s r e f e r r a l and 
authorization practices, including information about how to contact 
customer service for guidance, must be set f o r t h as an i n t r o d u c t i o n or 
preamble to the provider d i r e c t o r y for a health plan. In the alterna
t i v e , the d e s c r i p t i o n of r e f e r r a l and authorization practices may be 
included i n the summary of benefits and explanation of coverage for 
the health plan. 

(9) To provide adequate choice to ((covered—persons)) enrollees 
who are American Indians/Alaska Natives, each health ( ( c a r r i e r s h a l l ) ) 
issuer must maintain arrangements that ensure that American Indians/ 
Alaska Natives who are ( (covered—persons) ) enrollees have access to 
covered medical and behavioral health services provided by Indian 
health care ( ( s e r v i c e s — a f i 4 — f a c i l i t i e s — t h a t — — p a r t — e ^ ^ — t h e — I n d i a n 
health system)) providers. 

( ( C a r r i e r s — a h a l l ) ) Issuers must ensure that such ( (covered—per-
aona)) enrollees may obtain covered medical and behavioral health 
services from the Indian health ((ayatem)) care provider at no greater 
cost to the ( (covered—poroon) ) enrollee than i f the service were ob
tained from network providers and f a c i l i t i e s , even i f the Indian 
health care provider i s not a contracted provider. ( (Carriera)) Issu
ers are not responsible for c r e d e n t i a l i n g providers and f a c i l i t i e s 
that are part of the Indian health system. Nothing i n t h i s subsection 
p r o h i b i t s ( ( e — c a r r i o r ) ) an issuer from l i m i t i n g coverage to those 
health services that meet ( ( c a r r i e r ) ) issuer standards for medical ne
cessity, care management, and claims administration or from l i m i t i n g 
payment to that amount payable i f the health service were obtained 
from a network provider or f a c i l i t y . 

(10) An issuer must have a demonstrable method and contracting 
strategy to ensure that contracting hospitals i n a plan's service area 
have the capacity to serve the e n t i r e enrollee population based on 
normal u t i l i z a t i o n . 

(11) At a minimum, an issuer's provider network must adequately 
provide for mental health and substance use disorder treatment, i n 
cluding behavioral health therapy. 

(a) Adequate networks include c r i s i s i n t e r v e n t i o n and s t a b i l i z a -
t i o n . p s y c h i a t r i c i n p a t i e n t h o s p i t a l services, includinq voluntary 
psychiatric i n p a t i e n t services, and services from mental health pro
viders. There must be mental health providers of s u f f i c i e n t number and 
type to provide diaonosis and medically necessary treatment of condi
tions covered bv the olan through providers acting w i t h i n t h e i r scope 
of license and scooe of competence established by education, t r a i n i n g , 
and experience to diagnose and t r e a t conditions found i n the most re
cent version of the Diagnostic and S t a t i s t i c a l Manual of Medical Dis 
orders or other recoqnized diagnostic manual or standard. 

(b) An issuer must establish a reasonable standard for the number 
and geographic d i s t r i b u t i o n of mental health providers who can t r e a t 
serious mental i l l n e s s of an adult and serious emotional disturbances 
of a c h i l d , taking i n t o account the various types of mental health 
p r a c t i t i o n e r s acting w i t h i n the scope of t h e i r licensure. 

The issuer must measure the adequacy of the mental health network 
against t h i s standard at least twice a vear. and f i l e an action plan 
with the commissioner i f the standard i s not met. 
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(c) Emergency mental health services. including c r i s i s interven
t i o n and c r i s i s s t a b i l i z a t i o n services, must be included i n an issu-
er's provider network. 

(d) An issuer must include a s u f f i c i e n t number and type of mental 
health and substance use disorder treatment providers and f a c i l i t i e s 
w i t h i n a service area based on normal u t i l i z a t i o n patterns. 

(e) An issuer must ensure that an enrollee can i d e n t i f y informa
t i o n about mental health services and substance use disorder treatment 
including b e n e f i t s , providers. coverage, and other relevant informa
t i o n by cal1ing a customer service representative during normal busi
ness hours. 

(121 The Provider network must include preventative and wellness 
services. including chronic disease management and smoking cessation 
services as defined i n RCW 48.43.005(37) and WAC 284-43-878(9). I f 
these services are provided through a a u i t - l i n e or h e l p - l i n e , the i s 
suer must ensure that when fol1OW-UP services are medically necessary, 
the enrollee w i l l have access to s u f f i c i e n t information to access 
those services w i t h i n the service area. Contracts with o u i t - l i n e or 
help-line services are subject to the same conditions and terms as 
other provider contracts under t h i s section. 

(13) For the essential health benefits category of ambulatory pa
t i e n t services, as defined i n WAC 284-43-878(1), an issuer's network 
i s adeouate i f : 

(a) The issuer establishes a network that affords enrollee access 
to urgent appoinrments without p r i o r a u t h o r i z a t i o n w i t h i n f o r t v - e i o h t 
hours, or with o r i o r a u t h orization, w i t h i n n i n e t y - s i x hours of the re
f e r r i n g provider's r e f e r r a l . 

(b) For Primary care providers the f o l l o w i n g must be demonstra
ted: 

f i ) The r a t i o of enrollee to primary care provider w i t h i n the i s 
suer 's service area as a whole meets or exceeds the average r a t i o for 
Washington state f o r the p r i o r olan year; 

( i i ) The network includes such numbers and d i s t r i b u t i o n that 
eighty percent of enrollees w i t h i n the service area are w i t h i n t h i r t y 
miles of a s u f f i c i e n t number of orimarv care providers i n an urban 
area and w i t h i n s i x t y miles of a s u f f i c i e n t number of primary care 
providers i n a r u r a l area from e i t h e r t h e i r residence or work; and 

( i i i ) Enrollees have access to an appointment, for other than 
preventive services. with t h e i r primary care provider w i t h i n ten busi
ness days of requesting one. 

(c) For s p e c i a l i s t s : 
( i 1 The issuer documents the d i s t r i b u t i o n of s p e c i a l i s t s i n the 

network for the service area i n r e l a t i o n to the population d i s t r i b u 
t i o n w i t h i n the service area; and 

( i i ) The issuer establishes that when an enrollee i s referred to 
a s p e c i a l i s t , the enrollee has access to an appointment with such a 
s p e c i a l i s t w i t h i n f i f t e e n business davs for nonurgent services. 

fd) For Preventive care services. and periodic follow-up care i n 
cluding, but not l i m i t e d to. standing r e f e r r a l s to s p e c i a l i s t s for 
chronic conditions. periodic o f f i c e v i s i t s to monitor and t r e a t preg
nancy, cardiac or mental health conditions, and laboratory and radio
l o g i c a l or imaging monitoring f o r recurrence of disease, the issuer 
permits scheduling such services i n advance. consistent with profes
s i o n a l l y recognized standards of practice as determined by the t r e a t 
ing licensed health care provider actino w i t h i n the scope of his or 
her practice. 
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(14) The network access requirements i n t h i s subchapter apply to 
stand-alone dental plans offered through the exchange or where a 
stand-alone dental plan i s offered outside of the exchange for the 
purpose of providing the essential health benefit category of pedia
t r i c o r a l b enefits. A l l such stand-alone dental olans must ensure that 
a l l covered services to enrollees w i l l be accessible i n a timelv man
ner appropriate f o r the enrollee's conditions. 

(a) An issuer of such stand-alone dental plans must demonstrate 
that, for the dental plan's defined service area, a l l services re-
guired under WAC 284-43-879(3) are available to a l l enrollees without 
unreasonable delay. 

(b) Dental networks f o r p e d i a t r i c ora 1 services must be s u f f i 
cient f o r the enrollee population i n the service area based on expec
ted u t i l i z a t i o n . 

(15) Issuers must meet a l l requirements of t h i s subsection for 
a l l provider networks. An alt e r n a t e access d e l i v e r y reouest under WAC 
284-43-201 may be proposed only i f : 

(a 1 There are s u f f i c i e n t numbers and tvoes of providers or fa
c i l i t i e s i n the service area to meet the standards under t h i s subchap
ter but the issuer i s unable to contract with s u f f i c i e n t providers or 
f a c i l i t i e s to meet the network standards i n t h i s subchapter; or 

(b) An issuer's provider network has been previously approved un
der t h i s section, and a provider or f a c i l i t y type subsequently becomes 
unavailable w i t h i n a health plan's service area; or 

(c) A county has a population that i s f i f t y thousand or fewer, 
and the county i s the sole service area for the plan, and the issuer 
chooses to propose an a l t e r n a t i v e access d e l i v e r y system for that 
county; or 

(dl A q u a l i f i e d health plan issuer i s unable to meet the stand
ards for i n c l u s i o n of essential communitv providers. as provided under 
WAC 284-43-222 (3)(d) and (4). 

(161 This section i s e f f e c t i v e for a l l plans, whether new or re
newed, with e f f e c t i v e dates on or a f t e r January 1. 2015. 

NEW SECTION 

WAC 284-43-201 Alternate access d e l i v e r y request. (1) Where an 
issuer's network meets one or more of the c r i t e r i a i n WAC 284-43-200 
(15)(a) through (d), the issuer may submit an alternate access d e l i v 
ery request for the commissioner's review and approval. The alternate 
access d e l i v e r y request must be made using the Alternate Access Deliv
ery Request Form C, as provided i n WAC 284-43-220 ( 3 ) ( d ) . 

(a) An alternate access d e l i v e r y system must provide enrollees 
with access to medically necessary care on a reasonable basis without 
detriment to t h e i r health. 

(b) The issuer must ensure that the enrollee obtains a l l covered 
services i n the alt e r n a t e access d e l i v e r y system at no greater cost to 
the enrollee than i f the service was obtained from network providers 
or f a c i l i t i e s or must make other arrangements acceptable to the com
missioner . 

( i ) Copayments and deductible requirements must apply to a l t e r 
nate access d e l i v e r y systems at the same l e v e l they are applied to i n -
network services. 
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( i i ) The alt e r n a t e access d e l i v e r y system may r e s u l t i n issuer 
payment of b i l l e d charges to ensure network access. 

(c) An issuer must demonstrate i n i t s a l t e r n a t e access delivery 
request a reasonable basis f o r not meeting a standard as part of i t s 
f i l i n g f or approval of an alt e r n a t e access d e l i v e r y system, and i n 
clude an explanation of why the alt e r n a t e access d e l i v e r y system pro
vides a s u f f i c i e n t number or type of the provider or f a c i l i t y to which 
the standard applies to enrollees. 

(d) An issuer must demonstrate a plan and practice to assist en
rolle e s to locate providers and f a c i l i t i e s i n neighboring service 
areas i n a manner that assures both a v a i l a b i l i t y and a c c e s s i b i l i t y . 
Enrollees must be able to obtain health care services from a provider 
or f a c i l i t y w i t h i n the closest reasonable proximity of the enrollee i n 
a timely manner appropriate f o r the enrollee's health needs. 

Alternate access d e l i v e r y systems include, but are not 1imi ted 
to, such provider network strategies as use of out-of-state and out of 
county or service area providers, and exceptions to network standards 
based on r u r a l locations i n the service area. 

(2) The commissioner w i l 1 not approve an alt e r n a t e access d e l i v 
ery system unless the issuer provides s u b s t a n t i a l evidence of good 
f a i t h e f f o r t s on i t s part to contract with providers or f a c i l i t i e s , 
and can demonstrate that there i s not an available provider or f a c i l i 
t y with which the issuer can contract to meet provider network stand
ards under WAC 284-43-200. 

(a) Such evidence of good f a i t h e f f o r t s to contract, where re
quired, w i l l be submitted as part of the issuer's Alternate Access De
l i v e r y Request Form C submission, as described i n WAC 284-43-220 (3) 
(d) . 

(b) Evidence of good f a i t h e f f o r t s to contract w i l l include docu
mentation about the e f f o r t s to contract but not the substantive con
t r a c t terms offered by e i t h e r the issuer or the provider. 

(3) The practice of entering i n t o a single case provider reim
bursement agreement with a provider or f a c i l i t y i n r e l a t i o n to a spe
c i f i c enrollee's condition or treatment requirements i s not an a l t e r 
nate access d e l i v e r y system for purposes of establishing an adequate 
provider network. A single case provider reimbursement agreement must 
be used only to address unique s i t u a t i o n s that t y p i c a l l y occur out of 
network and out of service area, where an enrollee requires services 
that extend beyond s t a b i l i z a t i o n or one time urgent care. Single case 
provider reimbursement agreements must not be used to f i l l holes or 
gaps i n a network f o r the whole population of enrollees under a plan, 
and do not support a determination of network access. 

(4) This section i s e f f e c t i v e f o r a l l plans, whether new or re
newed, with e f f e c t i v e dates on or a f t e r January 1, 2015. 

NEW SECTION 

WAC 284-43-203 Use of sxabcontracted networks. (1) The primary 
contractor with each provider and f a c i l i t y i n an issuer's network must 
be s p e c i f i c a l l y i d e n t i f i e d i n network report f i l i n g s with the commis
sioner. An issuer may use subcontracted networks as part of a provider 
network for a service area, subject to the following requirements: 

(a) An issuer must not elect to use less than one hundred percent 
of the subcontracted network or networks i n i t s service area. 
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(b) An issuer may use a combination of d i r e c t l y contracting with 
providers and use of a subcontracted network i n the same service area. 

(2) Upon request by the commissioner, an issuer must produce an 
executed copy of i t s agreement with a subcontracted network, and cer-
t i f y to the commissioner that there i s reasonable assurance the pro
viders l i s t e d as part of the subcontracted network are under enforcea
ble contracts with the subcontractor. The contract with the subcon
tracted network's administrator must provide the issuer with the a b i l 
i t y to require providers to conform to the requirements i n chapter 
284-43 WAC, subchapter B. 

(3) I f an issuer permits a f a c i l i t y or provider to delegate func
tions, the issuer must require the f a c i l i t y or provider to: 

(a) Include the requirements of t h i s subchapter i n i t s contract
ing documents with the subcontractor, including providing the commis
sioner with access to any pertinent information r e l a t e d to the con
t r a c t during the contract term, f o r up to ten years from the f i n a l 
date of the contract period, and i n c e r t a i n instances, where required 
by federal or state law, periods i n excess of ten years; 

(b) Provide the issuer with the r i g h t to approve, suspend or t e r 
minate any such arrangement. 

(4) This section i s e f f e c t i v e f o r a l l plans, whether new or re
newed, with e f f e c t i v e dates on or a f t e r January 1, 2015. 

NEW SECTION 

WAC 284-43-204 Provider d i r e c t o r i e s . (1) Provider d i r e c t o r i e s 
must be updated at least monthly, and must be offered to accommodate 
indi v i d u a l s with limited-English p r o f i c i e n c y or d i s a b i l i t i e s . An issu
er must post the current provider d i r e c t o r y for each health plan on-
l i n e , and must make p r i n t e d copy of the current d i r e c t o r y available to 
an enrollee upon request as required under RCW 48.43.510 ( l ) ( g ) . 

(2) For each health plan, the associated provider d i r e c t o r y must 
include the following information f o r each provider: 

(a) The specialty area or areas f o r which the provider i s li
censed to practice and included i n the network; 

(b) Any in-network i n s t i t u t i o n a l a f f i l i a t i o n of the provider, 
such as hospitaIs where the provider has admitting p r i v i l e g e s or pro
vider groups with which a provider i s a member; 

(c) Whether the provider may be accessed without r e f e r r a l ; 
(d) Any languages, other than English, spoken by the provider. 
(3) An issuer must include i n i t s e l e c t r o n i c posting of a health 

plan's provider d i r e c t o r y a notation of any primary care, chiroprac
tor , women's health care provider, or p e d i a t r i c i a n whose practice i s 
closed to new pat i e n t s . 

(4) I f an issuer maintains more than one provider network, i t s 
posted provider d i r e c t o r y or d i r e c t o r i e s must make i t reasonably clear 
to an enrollee which network applies to which health plan. 

(5) Information about any available telemedicine services must be 
included and s p e c i f i c a l l y described. 

(6) Information about any available i n t e r p r e t e r services, commu
nicati o n and language assistance services, and a c c e s s i b i l i t y of the 
physical f a c i l i t y must be i d e n t i f i e d i n the d i r e c t o r y , and the mecha
nism by which an enrollee may access such services. 
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(7) An issuer must include information about the network status 
of emergency providers as required by WAC 284-43-252. 

(8) This section i s e f f e c t i v e for a l l plans, whether new or re
newed, with e f f e c t i v e dates on or a f t e r January 1, 2015. 

AMENDATORY SECTION (Amending WSR 99-16-036, f i l e d 7/28/99, e f f e c t i v e 
8/28/99) 

WAC 284-43-205 Every category of health care providers. (1) 
( (=e—effectuate——requirement—e^^—RGW—8 . 13 . 0 1 5 — — h o a l t h plans 
provide—eoverage—for treatm.ents—and services by every category of pro 
v i d e r ; — h e a l t h — c a r r i e r s — s h a l l ) ) Issuers must not exclude any category 
of providers licensed by the state of Washington who provide health 
care services or care w i t h i n the scope of t h e i r practice for ((condi
tions—ooverod—by—basic—health—plan—[SUP]—services—a s—defined—by—RSW 
8̂ . IS . uC5 f 1 ] . — I f the I-!:? covero the ccndition;—the c a r r i e r m.ay) ) serv
ices covered as essential health b e n e f i t s , as defined i n WAC 
284-43-878 and RCW 48.43.715. f o r i n d i v i d u a l and small orouo plans; 
and as covered bv the basic health olan, as defined i n RCW 
48.43.005(4). for plans other than i n d i v i d u a l and smal1 orouo. 

For i n d i v i d u a l and small group plans, the issuer must not exclude 
a category of provider who i s licensed to provide services f o r that 
condition, and i s acting w i t h i n the scope of practice, unless such 
services would not meet the ( ( c a r r i e r ' s ) ) issuer's standards pursuant 
to RCW 48.43.045 (l)((-7te^)) la)_. For example, ( ( i f the B:!P provides 
coverage—#e^)) i f the issuer covers outpatient treatment of lower back 
pain as part of the essential health benefits, any category of provid
er that provides c o s t - e f f e c t i v e and c l i n i c a l l y e f f i c a c i o u s outpatient 
treatment for lower back pain w i t h i n i t s scope of practice and other
wise abides by standards pursuant to RCW 48.43.045 (l)((-fte-)—Jsey) ) (a) 
must not be excluded from the network. 

(2) RCW 48.43.045 ( l ) ( ( - f ^ ) ) i a l permits ( (health c a r r i e r s ) ) i s 
suers to require providers to abide by c e r t a i n standards. These stand
ards may not be used in a manner designed to exclude categories of 
providers unreasonably. For example, ( ( h e a l t h — c a r r i e r s — f f t ^ ) ) issuers 
must not decide that a p a r t i c u l a r category of provider can never ren
der any c o s t - e f f e c t i v e or c l i n i c a l l y e f f i c a c i o u s services and thereby 
exclude that category of provider completely from health plans on that 
basis. ( (HoviGvory—health—carriers m.ay determine—that—particular—sorv
iooo—#e¥—particular—conditiono—by—particular—categories—of providers 
arc not—coat e f f e c t i v e — & * — c l i n i c a l l y efficaciouaj—and m.ay otclude suoh 
scrvicGG—frem.—coverage—ene—roimJoursom-ont—under—a—hoalth plan.—Afty—suoh 
detcrm.i not ions—must—be—supported—by—relevant—inf ormatien—&*—evidence 
e——S4^e—type—usually—considered—&f=^d—relied—upon—irft—malting—determina
tions—of cost effect!voneso or c l i n i o a l e f f i c a c y . ) ) 

(3) Health plans are not pr o h i b i t e d by t h i s section from placing 
reasonable l i m i t s on i n d i v i d u a l services rendered by s p e c i f i c catego
r i e s of providers based on relevant information or evidence of the 
type usually considered and r e l i e d uoon i n making determinations of 
cost-effectiveness or c l i n i c a l e f f i c a c y . However, health plans ( (sreŷ ) ) 
must not contain unreasonable l i m i t s , and ( (i*ay) ) must not include 
l i m i t s on the type of provider permitted to render the covered service 
unless such l i m i t s comply with RCW 48.43.045 (1)((-W-)) l a l . 
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(4) This section does not p r o h i b i t health plans from using re
s t r i c t e d networks. ((Health c a r r i e r s ) ) Issuers o f f e r i n g plans with re
s t r i c t e d networks may select the i n d i v i d u a l providers i n any category 
of provider with whom they w i l l contract or whom they w i l l reimburse. 
((A h e a l t h — c a r r i e r ) ) An issuer i s not required by RCW 48.43.045 or 
t h i s section to accede to a request by any i n d i v i d u a l provider for i n 
clusion i n any network for any health plan. 

fa) Health p l a n ( ( s ) ) networks that use "gatekeepers" or "medical 
homes" fo r access to s p e c i a l i s t providers may use them f o r access to 
specified categories of providers. 

(b) For purposes of t h i s section: 
( i ) "Gatekeeper" means reguiring a r e f e r r a l from a primary care 

or d i r e c t access provider or p r a c t i t i o n e r to access specialty or i n 
patient services. 

( i i ) "Medical home" means a team based health care d e l i v e r y model 
for patient centered primary care that provides comprehensive and con
tinuous medical care to patients with the goal of obtaining maximized 
health outcomes as modified and updated by the Aoencv for Healthcare 
Research and Quality, the U.S. Department of Health and Human Services 
(HRSAl, and other state and federal agencies. 

(5) ( (Koalth—earriors—fsay) ) Issuers must not o f f e r coverage for 
health services f o r c e r t a i n categories of providers solely as a sepa
r a t e l y priced optional b e n e f i t . 

(6) The insurance commissioner may grant reasonable temporary ex
tensions of time f o r implementation of RCW 48.43.045 or t h i s section, 
or any part thereof, for good cause shown. 

( (- r ? - J — A - = r = — h o a l t h — c a r r i e r s — — t h e i r — p l a n s ; — p r o v i d e r — c o n t r a c t s / 
netwerlca—a ^—operations—shall—conform.—c-e—^ h e—provisions—a 4—this—sec 
t i o n WAC 2g:-':3-205; by January I , 2000.) ) 

AMENDATORY SECTION (Amending WSR 11-07-015, f i l e d 3/8/11, e f f e c t i v e 
4/8/11) 

WAC 284-43-220 Network reports—Format. ( (Each—hoalth—carrier 
m.ust—file—with—the ccrrjr.isoioner—a—Provider—!ictworlc—Form A—a*id—a—Net 
woric—Enrollment—Term. 3. ) ) (1) An issuer must submit i t s provider net
work materials to the commissioner for approval p r i o r to or at the 
time i t f i l e s a newlv offered health olan. 

(a) For i n d i v i d u a l and small groups, the submission must occur 
when the issuer f i l e s i t s olan under WAC 284-170-870. For groups other 
than i n d i v i d u a l and small, the submission must occur when the issuer 
f i l e s a new health plan and as reouired i n t h i s section. 

f b) The commissioner mav extend the time for f i l i n g f or good 
cause shown. 

(c) For plan vear 2015 only, the commissioner w i l l permit a safe 
harbor standard. An issuer, who can not meet the submission require
ments i n (e) and ( f ) of t h i s subsection, w i l l be determined to meet 
the requirements of those subsections even i f the submissions are i n 
complete, provided that the issuer: 

( i ) I d e n t i f i e s s p e c i f i c a l l y each map required under subsection 
(31 (e) ( i ) of t h i s section, or Access Plan component required under 
subsection ( 3 ) ( f ) of t h i s section which has not been included i n whole 
or part; 
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( i i ) Explains the SPeci f i c reason each map or component has not 
been included; and 

( i i i ) Sets f o r t h the issuer's olan to complete the f i l i n g , i n 
cludinq the date(s) by which each incomplete map and component w i l l be 
completed and f i l e d . 

(2) Unless indicated otherwise, the issuer's reports must be sub
mitted e l e c t r o n i c a l l y and completed consistent with the posted submis
sion i n s t r u c t i o n s on the commissioner's web s i t e , using the reguired 
formats. 

(31 For olan years beginning January 1. 2015. an issuer must sub
mit the following s p e c i f i c documents and data to the commissioner to 
document network access: 

(a) Provider Network Form A. ( ( f t — c a r r i e r ) ) An issuer must f i l e 
( (an e l e c t r o n i c ) ) a report of a l l p a r t i c i p a t i n g providers by network. 

( (This—report—muo t—contain—&4r=—data—items—shown—tf*—Provider—Net -
worlc Form A proscribed by and available from the oorrjr.issionor.—Up dated 
reports m.ust be f i l o d each month.) ) 

( i ) The Provider Network Form A must be submitted f o r each net
work being reviewed f o r network access. A network mav be used by more 
than one plan. 

f i i ) An issuer must indicate whether a provider i s an essential 
community provider as i n s t r u c t e d i n the commissioner's Provider Net
work Form A i n s t r u c t i o n s . 

f i i i ) An issuer must submit an updated, accurate Provider Network 
Form A on a monthly basis bv the 5th of each month f o r each network 
and when a material chance i n the network occurs as described i n sub
chapter B. 

(i v ) F i l i n g of t h i s data s a t i s f i e s the reporting requirements of 
RCW 48.44.080 and the requirements of RCW 48.46.030 r e l a t i n g to f i l i n g 
of notices that describe((e)) changes i n the provider network. 

( (-̂ 3-̂ ) ) (b) Provider d i r e c t o r y c e r t i f i c a t i o n . An issuer must sub
mit at the time of each Provider Network Form A submission a c e r t i f i 
cation that the provider d i r e c t o r y posted on the issuer's web s i t e i s 
s p e c i f i c to each plan. accurate as of the l a s t date of the p r i o r 
month. A c e r t i f i c a t i o n signed bv an o f f i c e r of the issuer must confirm 
that the provider d i r e c t o r y contains only providers and f a c i l i t i e s 
with which the issuer has a signed contract that i s i n e f f e c t on the 
date of the c e r t i f i c a t i o n . 

(c) Network Enrollment Form B. ( (Sy y.arch— ^—2001^— a ^—every 
year—thereafter;—a—carrier—m.ust—prepare—aft—electronic—report—showing 
•£4̂ e—total—numJb c r—e-§—oovered—porsono—whe—were—entitled—&e—health—oaro 
sorvices during each month of tho—year;—e}tGluding nonresidents.—A oop-
arato)) The Network Enrollment Form B report provides the commissioner 
with an issuer's count of t o t a l covered l i v e s f o r the p r i o r year, dur
ing each month of the vear. for each health plan by county. 

( i ) The report must be ( ( f i l e d ) ) submitted f o r each network ( (by 
l i n e — — b u s i n o o o ) ) as a separate report. The report must contain a l l 
data items shown i n and conform to the format of Network Enrollment 
Form B prescribed by and available from the commissioner. 

( (-TST-) ) t i i l An issuer must f i l e t h i s report bv March 31st of 
each year. 

(d) Alternate Access Delivery Request Form C. For plan years that 
begin on or a f t e r January 1. 2015. al t e r n a t e access de l i v e r y reouests 
must be submitted when an issuer' s network meets one or more of the 
c r i t e r i a i n WAC 284-43-200 (151 (a) through (d) . Alternate access de
l i v e r y reguests must be submitted to the commissioner using the A l t e r 
nate Access Delivery Recuest Form C. 
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( i ) The Alternate Access Delivery Request Form C submission must 
address the following areas, and mav include other a d d i t i o n a l informa
t i o n as reouested bv the commissioner: 

(A) A d e s c r i p t i o n of the s p e c i f i c issues the a l t e r n a t e access de
l i v e r y system i s intended to address. accompanied by supporting data 
describing how the a l t e r n a t e access d e l i v e r y system ensures that en
ro l l e e s have reasonable access to s u f f i c i e n t providers. by number and 
type, for covered services; 

(B) A d e s c r i p t i o n and schedule of cost-sharing requirements for 
providers that f a l l under the a l t e r n a t e access d e l i v e r y system; 

(C) The issuer's proposed method of noting on i t s provider direc
tory how an enrpll^ee can access provider tvoes under the alternate ac
cess d e l i v e r y system: 

f D) The issuer's marketing olan to accommodate the time period 
that the a l t e r n a t e access d e l i v e r y system i s i n e f f e c t , and s p e c i f i 
c a l l y describe how i t impacts current and future enrollment and for 
what period of time; 

( i i ) Provider Network Form A and Network Enrollment Form B sub
missions are reouired i n r e l a t i o n to an a l t e r n a t e access d e l i v e r y sys
tem on the basis described i n subsections (1) and (2) of t h i s section. 

( i i i ) I f a network becomes unable to meet the network access 
standards a f t e r approval but p r i o r to the health product's e f f e c t i v e 
date, an a l t e r n a t e access d e l i v e r y request must include a timeline to 
bring the network i n t o f u l l compliance with t h i s subchapter. 

(e) Geographic Network Reports. 
( i ) The geographic mapping c r i t e r i a out1ined below are minimum 

reguirements and w i l l be considered i n coniunction with the standards 
set f o r t h i n WAC 284-43-200 and 284-43-222. One map for each of the 
following provider tvoes must be submitted: 

(A) Hospital and emergency services. Mao must i d e n t i f y provider 
locations. and demonstrate that each enrollee i n the service area has 
access w i t h i n t h i r t y minutes i n an urban area and s i x t y minutes i n a 
r u r a l area from e i t h e r t h e i r residence or workplace to general hospi
t a l f a c i l i t i e s including emergency services. 

(Bl Primary care providers. Mao must demonstrate that eighty per
cent of the enrollees i n the service area have access w i t h i n t h i r t y 
miles i n an urban area and s i x t v miles i n a r u r a l area from e i t h e r 
t h e i r residence or workplace to a primary care provider with an ooen 
Practice. The provider tvoe selected must have a license under T i t l e 
18 RCW that includes primary care services i n the scooe of license. 

fC) Mental health providers. For general mental health providers. 
such as licensed p s y c h i a t r i s t s , psychologists, s o c i a l workers, and 
mental health nurse p r a c t i t i o n e r s , the map must demonstrate that 
eighty percent of the enrollees i n the service area have access to a 
mental health provider w i t h i n t h i r t y miles i n an urban area and s i x t v 
miles i n a r u r a l area from e i t h e r t h e i r residence or workplace. For 
specialty mental health providers. the mao must demonstrate that 
eighty percent of the enrollees have access to the following tvoes of 
service provider or f a c i l i t y : Evaluation and treatment, voluntary and 
involuntary i n p a t i e n t mental health and substance use disorder t r e a t 
ment, outpatient mental health and substance use disorder treatment, 
and behavioral therapy. I f one of the types of specialty providers i s 
not available as required above. the issuer must propose an alternate 
access delivery system to meet t h i s requirement. 

(Dl Pediatric services. For general p e d i a t r i c services, the mao 
must demonstrate that eiohtv percent of the covered children i n the 
service area have access to a p e d i a t r i c i a n or other provider whose l i -
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cense under T i t l e 18 RCW includes p e d i a t r i c services i n the scooe of 
license. This access must be w i t h i n t h i r t y miles i n an urban area and 
s i x t v miles i n a r u r a l area of t h e i r family or placement residence. 
For specialty p e d i a t r i c services, the map must demonstrate that eiohtv 
percent of covered children i n the service area have access to pedia
t r i c specialty care w i t h i n s i x t y miles i n an urban area and ninety 
miles i n a r u r a l area of t h e i r famiIv or placement residence. The pe
d i a t r i c s pecialty tvpes include, but are not l i m i t e d to, neohrologv, 
pulmonoloqy. rheumatoloqy, hematoloqy-oncoloqy, p e r i n a t a l medicine, 
neurodeveloomental d i s a b i l i t i e s , cardiology, endocrinology, and gas
troenterology . 

(El Specialty services. An issuer must provide one mao for the 
service area for each area of s p e c i a l t y found on the American Board of 
Medical Specialties l i s t of approved medical s p e c i a l t y boards. The mao 
must demonstrate that eighty percent of the enrollees i n the service 
area have access to an adequate number of providers and f a c i l i t i e s i n 
each specialty. Subspecialties are subsumed on each mao. 

(F) Therapy services. An issuer must provide one mao that demon
strates that eighty percent of the enrollees have access to the f o l 
lowing types of providers w i t h i n t h i r t y miles i n an urban area and 
s i x t v miles i n a r u r a l area of t h e i r residence or workplace: Chiro
practor, r e h a b i l i t a t i v e service providers and h a b i l i t a t i v e service 
providers. 

(G) Home health, hospice, v i s i o n , and dental providers. An issuer 
must provide one mao that i d e n t i f i e s each provider or f a c i l i t y to 
which an enrollee has access i n the service area for home health care, 
hosoice, v i s i o n , and p e d i a t r i c o r a l coverage, including a l l i e d dental 
professionals, dental t h e r a p i s t , d e n t i s t s , and orthodontists. 

(H) Covered pharmacy dispensing services. An issuer must provide 
one mao that demonstrates the geographic d i s t r i b u t i o n of the pharmacy 
dispensing service w i t h i n the service area. I f a pharmacy benefit man
ager i s used bv the issuer, the issuer must est a b l i s h that the specif
i c a l l y contracted Pharmacy locations w i t h i n the service area are 
available to enrollees through the pharmacy be n e f i t manager. 

(I) Essential community providers. An issuer must provide one map 
that demonstrates the geographic d i s t r i b u t i o n of essential community 
providers, bv tvoe of provider or f a c i l i t y , w i t h i n the service area. 
This reouirement applies only to q u a l i f i e d health plans as c e r t i f i e d 
i n RCW 43.71.065. 

( i i ) Each report must include the provider data points on each 
map, t i t l e the map as to the provider tvoe or f a c i l i t y tvoe i t repre
sents , include the network i d e n t i f i c a t i o n number the mao applies to. 
and the name of each countv included on the report. 

( i i i ) For plan years beginning January 1. 2015. and every vear 
thereafter, an issuer must submit reports as required i n t h i s subsec
t i o n f 1) to the commissioner for review and approval. or when an a l 
ternate access d e l i v e r y reouest i s submitted. 

(f) Access Plan. An issuer must establish an access plan s p e c i f i c 
to each health olan that describes the issuer's strategy, p o l i c i e s , 
and procedures necessary to establishing, maintaining, and administer
ing an adeguate network. 

f i ) At a minimum, the issuer's p o l i c i e s and procedures referenced 
i n the access plan must address: 

(Al Referral of enrollees out-of-network, including c r i t e r i a for 
determining when an out-of-network r e f e r r a l i s required or appropri
ate; 
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(B) Copavment and coinsurance determination standards f o r e n r o l l 
ees accessing care out-of-network; 

(C) Standards of a c c e s s i b i l i t y expressed i n terms of obiectives 
and minimum levels below which cor r e c t i v e action w i l l be taken, i n 
cluding the proximity of s p e c i a l i s t s and hospitals to primary care 
sources, and a method and process for documentation confirming that 
access w i l l not r e s u l t i n delay detrimental to health of enrollees; 

(Dl Monitoring p o l i c i e s and procedures f o r compliance, including 
tracking and documenting network capacity and a v a i l a b i l i t y ; 

(El Standard hours of operation, and after-hours, f o r p r i o r au
t h o r i z a t i o n , consumer and provider assistance, and claims adjudica
t i o n ; 

(Fl Triage and screening arrangements for p r i o r authorization re
quests ; 

(Gl Prior authorization processes that enrollees must follow, i n 
cluding the r e s p o n s i b i l i t i e s and scope of use of nonlicensed s t a f f to 
handle enrollee c a l l s about p r i o r a u t h o r i z a t i o n ; 

(H) Specific procedures and materials used to address the needs 
of enrollees with limited-English p r o f i c i e n c y and l i t e r a c y , with d i 
verse c u l t u r a l and ethnic backgrounds, and with physical and mental 
d i s a b i l i t i e s ; 

(I) Assessment of the health status of the population of e n r o l l 
ees or prospective enrollees. including incorporation of the findings 
of l o c a l public health community assessments, and standardized outcome 
measures, and use of the assessment data and findings to develop net
work or networks i n the service area; 

(J) N o t i f i c a t i o n to enrollees regarding personal health informa
t i o n privacy r i g h t s and r e s t r i c t i o n s , termination of a provider from 
the network, and maintaining c o n t i n u i t y of care for enrollees when 
there i s a material change i n the provider network, insolvency of the 
issuer, or other cessation of operations; 

(Kl Processes f o r c o r r e c t i v e action for providers related to the 
provider's licensure, o r i o r a u t h orization, r e f e r r a l and access compli
ance . The process must include remedies to address i n s u f f i c i e n t access 
to appointments or services. 

( i i ) An access olan applicable to each product, must be f i l e d 
with every Geographic Network Report, when the issuer seeks i n i t i a l 
c e r t i f i c a t i o n of the network, submits i t s annual rate f i l i n g to the 
commissioner f o r review and approval. or when an a l t e r n a t i v e access 
del i v e r y reouest i s required due to a material change i n the network. 

f i i i l The current access olan. with a l l associated data sets, 
p o l i c i e s and procedures, must be made available to the commissioner 
upon request, and a summary of the access plan's associated procedures 
must be made available to the public upon request. 

(41 For purposes of t h i s section ((-:—f-a-)—"Line of business" m.oans 
either i n d i v i d u a l , — s m a l l group or large group coverage; 

-fb-)—"N'otworlc" m.eans—t^^e—group of p a r t i c i p a t i n g providers—a*^d—&a-
o i l i t i e s providing health care—services—to a p a r t i c u l a r — l i n e — o f busi
nooo . ) ) , "urban area" means: 

(a) A countv with a density of ninety persons per square mile; or 
(b) An area with a twenty-five mile radius around an incorporated 

c i t y with a population of more than t h i r t y thousand. 
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NEW SECTION 

WAC 284-43-221 Essential community providers f o r exchange plans-
D e f i n i t i o n . "Essential community provider" means providers 1 i s t e d on 
the Centers for Medicare and Medicaid Services Non-Exhaustive L i s t of 
Essential Community Providers. This l i s t includes providers and fa
c i l i t i e s that have demonstrated service to medicaid, low-income, and 
medically underserved populations i n add i t i o n to those that meet the 
federal minimum standard, which includes: 

(1) Hospitals and providers who p a r t i c i p a t e i n the federal 340B 
Drug Pricing Program; 

(2) Disproportionate share hospitals, as designated annually; 
(3) Those e l i g i b l e f o r Section 1927 Nominal Drug Pricing; 
(4) Those whose patient mix i s at least t h i r t y percent medicaid 

or medicaid expansion patients who have approved applications for the 
Electronic Medical Record Incentive Program; 

(5) State licensed community c l i n i c s or health centers or commun
i t y c l i n i c s exempt from licensure; 

(6) Indian health care providers as defined i n WAC 
284-43-130 (17); 

(7) Long-term care f a c i l i t i e s i n which the average residency rate 
i s f i f t y percent or more e l i g i b l e f or medicaid during the preceding 
calendar year; 

(8) School-based health centers as referenced f o r funding i n Sec. 
4101 of T i t l e IV of ACA; 

(9) Providers i d e n t i f i e d as essential community providers by the 
U.S. Department of Health and Human Services through subregulatory 
guidance or b u l l e t i n s ; 

(10) F a c i l i t i e s or providers who waive charges or charge for 
services on a s l i d i n g scale based on income and that do not r e s t r i c t 
access or services because of a c l i e n t ' s f i n a n c i a l l i m i t a t i o n s ; 

(11) T i t l e X Family Planning C l i n i c s and T i t l e X look-alike Fami
l y Planning C l i n i c s ; 

(12) Rural based or free health centers as i d e n t i f i e d on the Ru
r a l Health C l i n i c and the Washington Free C l i n i c Association web 
s i t e s ; and 

(13) Federal q u a l i f i e d health centers (FQHC) or FQHC look-alikes. 

NEW SECTION 

WAC 284-43-222 Essential community providers f o r exchange plans-
Network access. .(1) An issuer must include essential community pro
viders i n i t s provider network f o r q u a l i f i e d health plans and q u a l i 
f i e d stand-alone dental plans i n compliance with t h i s section and as 
defined i n WAC 284-43-221. 

(2) An issuer must include a s u f f i c i e n t number and type of essen
t i a l community providers i n i t s provider network to provide reasonable 
access to the medically underserved or low-income i n the service area, 
unless the issuer can provide s u b s t a n t i a l evidence of good f a i t h ef
f o r t s on i t s part to contract with the providers or f a c i l i t i e s i n the 
service area. Such evidence of good f a i t h e f f o r t s to contract w i l l i n 
clude documentation about the e f f o r t s to contract but not the substan
t i v e contract terms offered by ei t h e r the issuer or the provider. 
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(3) The fo l l o w i n g minimum standards apply to establish adequate 
q u a l i f i e d health plan i n c l u s i o n of essential community providers: 

(a) Each issuer must demonstrate that at least t h i r t y percent of 
available primary care providers, p e d i a t r i c i a n s , and hospitals that 
meet the d e f i n i t i o n of an essential community provider i n each plan's 
service area p a r t i c i p a t e i n the provider network; 

(b) The issuer's provider network must include access to one hun
dred percent of Indian health care providers i n a service area, as de
fined i n WAC 284-43-130(17), such that q u a l i f i e d enrollees obtain a l l 
covered services at no greater cost than i f the service was obtained 
from network providers or f a c i l i t i e s ; 

(c) Within a service area, f i f t y percent of r u r a l health c l i n i c s 
located outside an area defined as urban by the 2010 Census must be 
included i n the issuer's provider network; 

(d) For essential community provider categories of which only one 
or two ex i s t i n the state, an issuer must demonstrate a good f a i t h ef
f o r t to contract with that provider or providers f o r i n c l u s i o n i n i t s 
network, which w i l l include documentation about the e f f o r t s to con
t r a c t but not the substantive contract terms offered by ei t h e r the i s 
suer or the provider; 

(e) For q u a l i f i e d health plans that include p e d i a t r i c o r a l serv
ices or q u a l i f i e d dental plans, t h i r t y percent of essential community 
providers i n the service area for p e d i a t r i c o r a l services must be i n 
cluded i n each issuer's provider network; 

(f ) Ninety percent of a l l f e d e r a l l y q u a l i f i e d health centers and 
FQHC look-alike f a c i l i t i e s i n the service area must be included i n 
each' issuer's provider network; 

(g) At least one essential community provider h o s p i t a l per county 
i n the service area must be included i n each issuer's provider net
work; 

(h) At least f i f t e e n percent of a l l providers p a r t i c i p a t i n g i n 
the 340B program i n the service area, balanced between hospital and 
nonhospital e n t i t i e s , must be included i n the issuer's provider net
work; 

( i ) By 2016, at least seventy-five percent of a l l school-based 
health centers i n the service area must be included i n the issuer' s 
network. 

(4) An issuer must, at the request of a school-based health cen
ter or group of school-based health centers, o f f e r to contract with 
such a center or centers to reimburse covered health care services de
l i v e r e d to enrollees under an issuer's health plan. 

(a) I f a contract i s not entered i n t o , the issuer must provide 
substantial evidence of good f a i t h e f f o r t s on i t s part to contract 
with a school-based health center or group of school-based health cen
te r s . Such evidence of good f a i t h e f f o r t s to contract w i l l include 
documentation about the e f f o r t s to contract but not the substantive 
contract terms offered by ei t h e r the issuer or the provider. 

(b) "School-based health center" means a school-based location 
for the de l i v e r y of health services, often operated as a partnership 
of schools and community health organizations, which can include issu
ers, which provide on-site medical and mental health services through 
a team of medical and mental health professionals to school-aged c h i l 
dren and adolescents. 

(5) An issuer must, at the request of an Indian health care pro
vider, o f f e r to contract with such a provider to reimburse covered 
health care services delivered to q u a l i f i e d enrollees under an issu
er' s health plan. 
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(a) Issuers are encouraged to use the current version of the 
Washington State Indian Health Plan Addendum, as posted on h t t p : / / 
www.aihc-wa.com, to supplement the e x i s t i n g provider contracts when 
contracting with an Indian health care provider. 

(b) I f an Indian health care provider requests a contract and a 
contract i s not entered i n t o , the issuer must provide substantial e v i 
dence of good f a i t h e f f o r t s on i t s part to contract with the Indian 
health care provider. Such evidence of good f a i t h e f f o r t s to contract 
w i l l include documentation about the e f f o r t s to contract but not the 
substantive contract terms offered by ei t h e r the issuer or the provid
er . 

(6) These requirements do not apply to integrated d e l i v e r y sys
tems pursuant to RCW 43.71.065. 

NEW SECTION 

WAC 284-43-229 Tiered provider networks. (1) "Tiered provider 
network" means a network that i d e n t i f i e s and groups providers and f a 
c i l i t i e s i n t o s p e c i f i c groups to which d i f f e r e n t provider reimburse
ment , enrollee cost-sharing, or provider access requirements, or any 
combination thereof, apply as a means to manage cost, u t i l i z a t i o n , 
q u a l i t y , or to otherwise i n c e n t i v i z e enrollee or provider behavior. 

(a) An issuer may use a term other than t i e r e d network as long as 
the term i s not misleading or susceptible to confusion with a s p e c i f i c 
licensee designation, such as accountable care organization. 

(b) An issuer must not use t i e r e d networks to l i m i t access to 
cert a i n categories of providers or f a c i l i t i e s . 

(2) When an issuer's contracts include the placement of providers 
or f a c i l i t i e s i n t i e r s , and the network design r e s u l t s i n cost d i f f e r 
e n t i a l s f o r enrollees, the issuer must disclose to enrollees at the 
time of enrolIment the cost difference and the basis for the issuer's 
placement of providers or f a c i l i t i e s i n one t i e r or another. 

(3) The lowest cost-sharing t i e r of a t i e r e d network must provide 
enrollees with adequate access and choice among health care providers 
and f a c i l i t i e s f or essential health benefits as set f o r t h i n WAC 
284-43-878, 284-43-879, and 284-43-880. 

(4) Cost-sharing d i f f e r e n t i a l s between t i e r s must not be imposed 
on an enrol lee i f the sole provider or f a c i l i t y type or category re
quired to. d e l i v e r a covered service i s not available to the enrollee 
i n the lowest cost t i e r of the network. 

(a) A l l enrollees must have reasonable access to providers and 
f a c i l i t i e s at the lowest cost t i e r of cost-sharing. 

(b) Variations i n cost-sharing between t i e r s must be reasonable 
i n r e l a t i o n to the premium rate charged. 

(5) An issuer must include with the Provider Compensation Agree
ment the metrics and methodology used to assign p a r t i c i p a t i n g provid
ers and f a c i l i t i e s to t i e r s . An issuer must be able to demonstrate to 
the commissioner's s a t i s f a c t i o n that i t s assignment of providers and 
f a c i l i t i e s to t i e r s , when based on a r a t i n g system, i s consistent with 
the issuer's placement methodology. 

(a) When an issuer revises or amends a q u a l i t y , c o s t - e f f i c i e n c y 
or t i e r i n g program related to i t s provider network, i t must provide 
notice to affected providers and f a c i l i t i e s of the proposed change 
s i x t y days before n o t i f y i n g the public of the program. The notice must 
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explain the methodology and data, i f any, used f o r p a r t i c u l a r provid
ers and f a c i l i t i e s and include information on provider appeal r i g h t s 
as stated i n the provider agreement. 

(b) An issuer must make i t s physician cost p r o f i l e available to 
providers and f a c i l i t i e s under a t i e r e d network, including the w r i t t e n 
c r i t e r i a by which the provider's performance i s measured. 

(6) An issuer's provider and f a c i l i t y ranking program, and the 
c r i t e r i a used to assign providers and f a c i l i t i e s to d i f f e r e n t t i e r s , 
must not be described i n advertis i n g or plan documents so as to de
ceive consumers as to issuer r a t i n g practices and t h e i r a f f e c t on 
available benefits. When a t i e r e d network i s used, an issuer must pro
vide d e t a i l e d information on i t s web s i t e and i f requested, make 
available i n paper form information about the t i e r e d network includ
ing, but not l i m i t e d to: 

(a) The providers and f a c i l i t i e s p a r t i c i p a t i n g i n the t i e r e d net
work; 

(b) The selection c r i t e r i a , i f any, used to place the providers 
and f a c i l i t i e s , but not including the r e s u l t s of applying those selec
t i o n c r i t e r i a to a p a r t i c u l a r provider or f a c i l i t y ; 

(c) The p o t e n t i a l for providers and f a c i l i t i e s to move from one 
t i e r to another at any time; and 

(d) The t i e r i n which each p a r t i c i p a t i n g provider or f a c i l i t y i s 
assigned. 

(7) For any health plan i n e f f e c t on a t i e r e d network's reassign
ment date, an issuer must make a good f a i t h e f f o r t to provide informa
t i o n to affected enrollees at least s i x t y days before the reassignment 
takes e f f e c t . This information includes, but i s not l i m i t e d to, the 
procedure the enrollee must follow to choose an alternate provider or 
f a c i l i t y to obtain treatment at the same cost-sharing l e v e l . The spe
c i f i c classes of enrollees to whom notice must be sent are: 

(a) Patients of a reassigned primary care provider i f t h e i r p r i 
mary care provider i s reassigned to a higher cost-sharing l e v e l ; 

(b) A patient i n the second or t h i r d trimester of pregnancy i f a 
care provider or f a c i l i t y i n connection with her pregnancy i s reas
signed to a higher cost-sharing l e v e l ; 

(c) A t e r m i n a l l y i l l p a tient i f a provider or f a c i l i t y i n connec
t i o n with the i1Iness i s reassigned to a higher cost-sharing l e v e l ; 
and 

(d) Patients under active treatment f o r cancer or hematologic 
disorders, i f the provider or f a c i l i t y t hat i s d e l i v e r i n g the care i s 
reassigned to a higher cost-sharing l e v e l . 

NEW SECTION 

WAC 284-43-230 Assessment of access. (1) The commissioner w i l l 
assess whether an issuer's provider network access meets the require
ments of WAC 284-43-200, 284-43-201, and 284-43-205 such that a l l 
health plan services to enrollees w i l l be accessible i n a timely man
ner appropriate for the enrollee's condition. Factors considered by 
the commissioner w i l l include the fo l l o w i n g : 

(a) The location of the p a r t i c i p a t i n g providers and f a c i l i t i e s ; 
(b) The location of employers or enrollees i n the health plan; 
(c) The range of services offered by providers and f a c i l i t i e s for 

the health plan; 
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(d) Health plan provisions that recognize and provide f o r extra
ordinary medical needs of enrollees that cannot be adequately treated 
by the network's p a r t i c i p a t i n g providers and f a c i l i t i e s ; 

(e) The number of enrollees w i t h i n each service area l i v i n g i n 
cer t a i n types of i n s t i t u t i o n s or who have chronic, severe, or disa
b l i n g medical conditions, as determined by the population the issuer 
i s covering and the benefits provided; 

(f) The a v a i l a b i l i t y of s p e c i f i c types of providers who d e l i v e r 
medically necessary services to enrollees under the supervision of a 
provider licensed under T i t l e 18 RCW; 

(g) The a v a i l a b i l i t y w i t h i n the service area of f a c i l i t i e s under 
T i t l e s 70 and 71 RCW; 

(h) Accreditation as to network access by a national accredita
t i o n organization including, but not l i m i t e d to, the National Commit
tee for Quality Assurance (NCQA), the Joint Commission, Accreditation 
Association of Ambulatory Health Care (AAAHC), or URAC. 

(2) In determining whether an issuer has complied with the p r o v i -
sions of WAC 284-4 3-200, the commissioner w i l l give due consideration 
to the r e l a t i v e a v a i l a b i l i t y of health care providers or f a c i l i t i e s i n 
the service area under consideration and to the standards established 
by state agency health care purchasers. Relative a v a i l a b i l i t y includes 
the willingness of providers or f a c i l i t i e s i n the service area to con
t r a c t with the issuer under reasonable terms and conditions. 

(3) I f the commissioner determines that an issuer's proposed or 
current network for a health plan i s not adequate, the commissioner 
may, fo r good cause shown, permit the issuer to propose changes s u f f i 
cient to make the network adequate w i t h i n a sixty-day period of time. 
The proposal must include a mechanism to ensure that new enrollees 
have access to an open primary care provider w i t h i n ten business days 
of e n r o l l i n g i n the plan while the proposed changes are being imple
mented. This requirement i s i n addition to such enforcement action as 
i s otherwise permitted under T i t l e 48 RCW. 

AMENDATORY SECTION (Amending WSR 00-04-034, f i l e d 1/24/00, e f f e c t i v e 
2/24/00) 

WAC 284-43-250 ((Hoalth eaggiog)) Issuer standards f o r women's 
r i g h t to d i r e c t l y access c e r t a i n health care p r a c t i t i o n e r s f o r women's 
health care services. (1) (a) "Women's health care services" ( (4rs—^e— 
finod—t-e) ) means organized services to provide health care to women, 
inclusive of the women's preventive services reouired bv the Health 
Resources and Services Administration of the U.S. Department of Health 
and Human Services, The services include, but ((need)) are not ((be)) 
l i m i t e d to, maternity care, reproductive health services, gynecologi
cal care, general examination, and preventive care as medically appro
p r i a t e , and medically appropriate follow-up v i s i t s for these services. 
( (Conoral citam.inQtions i—provcntivo—care, as^—m.cdicQlly—appropriate 
follow' up care arc lim.itod to sorviooo r o l a t o d to m.atornity;—rcproduo 
tivo—hoa-=-t-h—oorviQco ^—gynooologicQl—care >— a ^—ether—hoalth—sorviooo 
that—a^—particulaj?—te—women,—such—aa—broact—cuom.inationo .) ) Women's 
health care services also include any appropriate health care service 
for other health problems, discovered and treated during the course of 
a v i s i t to a women's health care p r a c t i t i o n e r for a women's health 
care service, which i s w i t h i n the p r a c t i t i o n e r ' s scope of practice. 
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For purposes of determining a woman's r i g h t to d i r e c t l y access health 
services covered by the plan, maternity care, reproductive health, and 
preventive services include ( (7-) ) J Contraceptive services, t e s t i n g and 
treatment for sexually transmitted diseases, pregnancy termination, 
breast-feeding, and complications of pregnancy. 

(b) ( (r:—oarricr m.ay) ) An issuer must not exclude or l i m i t access 
to covered women's health care services offered by a p a r t i c u l a r type 
of women's health care provider, p r a c t i t i o n e r , or f a c i l i t y i n a manner 
that would unreasonably r e s t r i c t access to that type of providerj_ 
p r a c t i t i o n e r , or f a c i l i t y or covered service. For example, ( ( a — c a r r i e r 
Fftay)) an issuer must not impose a l i m i t a t i o n on maternity services 
that would require a l l c h i l d b i r t h to occur i n a h o s p i t a l attended by 
a physicianj_ t h u s ( ( — ) ) preventing a woman from choosing between and 
using the b i r t h i n g services of an advanced registered nurse p r a c t i 
tioner ( (spGciGlist—in m.idwifcry) ), a c e r t i f i e d midwife, or a licensed 
midwife. 

(c) ( (A—carrior—stay) ) An issuer must not impose n o t i f i c a t i o n or 
p r i o r authorization requirements upon women's health care p r a c t i t i o n 
er Sj__orovidexs_i__and_f^ who render women's health care services 
or upon women who d i r e c t l y access such services unless such require-
ments are imposed upon other providers o f f e r i n g s i m i l a r types of serv
ice. For example, ( (a—carrior—f»a^) ) an issuer must not require a d i 
r e c t l y accessed women's health care p r a c t i t i o n e r to n o t i f y the plan 
w i t h i n seven days of providing d i r e c t women's health care services i f 
a primary care provider would not also be required to provide seven-
day notice to the ( ( o a r r i o r ) ) issuer f o r the same or s i m i l a r service. 

(2) ( {?. h o a l t h — o a r r i o r — o h a l l ) ) An issuer must not deny coverage 
for medically appropriate laboratory services, imaging services, diag
nostic services, or pres c r i p t i o n s f o r pharmaceutical or medical sup
p l i e s , which are ordered by a d i r e c t l y accessed women's health care 
p r a c t i t i o n e r , and which are w i t h i n the p r a c t i t i o n e r ' s scope of prac
t i c e , i f such services would be covered when provided by another type 
of health care p r a c t i t i o n e r . ((A health c a r r i e r s h a l l ) ) An issuer must 
not require authorization by another type of health care p r a c t i t i o n e r 
for these services. For example, i f the ( ( c a r r i o r ) ) issuer would cover 
a p r e s c r i p t i o n i f the p r e s c r i p t i o n had been w r i t t e n by the primary 
care provider, the ( ( c a r r i e r — s h a l l ) ) issuer must cover the prescrip
t i o n w r i t t e n by the d i r e c t l y accessed women's health care p r a c t i t i o n 
er . 

(3) (a) A l l ((health c a r r i e r s s h a l l ) ) issuers must permit each fe
male ( (po l i c y h o l d o r i — c u b o c r i b o r ; — e n r o l l e d p a r t i c i p a n t ; — & * — b e n e f i c i a r y 
^ — c a r r i e r policies^—plans /—^ft^—program.o—written;—amondcd;—e^^—rono^iod 
after—Ju1y 23/—1005;)) enrollee of a health plan to d i r e c t l y access 
( (t^^e—t;yT3es—a~—wo.men' 0—health—caro—praet i t i o n o r o — i d e n t i f i e d — i r f * — f t G t f 
18.12.10C ;2;, ) ) providers or p r a c t i t i o n e r s for appropriate covered 
women's health care services without p r i o r r e f e r r a l from another 
health care p r a c t i t i o n e r . 

(b) ((Eoginning July 1;—2000;)) An issuer may l i m i t d i r e c t access 
( (m.ay bo lim.itod) ) to those women's health care p r a c t i t i o n e r s who have 
signed p a r t i c i p a t i n g provider agreements with the ( ( c a r r i e r ) ) issuer 
for a s p e c i f i c ( (b e n e f i t ) ) health plan network. Irr e s p e c t i v e of the 
f i n a n c i a l arrangements ( (a c a r r i e r ) ) an issuer may have with p a r t i c i 
pating providers, ( ( a — o a r r i o r ) ) an issuer may not l i m i t and ( (s h a l l ) ) 
must not permit a network provider to l i m i t access to a subset of par
t i c i p a t i n g women's health care p r a c t i t i o n e r s w i t h i n the network. Such 
an impermissible l i m i t a t i o n might arise when a primary care provider's 
group practice receives a c a p i t a t i o n payment for comprehensive care to 
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((a—covered person)) an enrollee and then represents to the ((covered 
poroon)) enrollee that only those gynecologists i n the primary care 
provider's c l i n i c are available f o r d i r e c t access. Nothing i n t h i s 
subsection ( ( s h a l l ) ) must be i n t e r p r e t e d to p r o h i b i t ( ( a — c a r r i o r ) ) an 
issuer from contracting with a provider to render l i m i t e d health care 
services. 

(c) Every ( ( o a r r i e r — o h a l 1 ) ) issuer must include i n each provider 
network( (7-) ) a s u f f i c i e n t number of each type of p r a c t i t i o n e r included 
i n the d e f i n i t i o n of women's health care p r a c t i t i o n e r s i n RCW 
48.42.100(2)• A " s u f f i c i e n t number" means enough to reasonably ensure 
that enrollees can exercise t h e i r r i g h t of d i r e c t access w i t h i n t h e i r 
service area, based on the number of providers with women's health 
care service i n the scope of t h e i r license, and the number of e n r o l l -
ees. An issuer must demonstrate the basis on which i t determined the 
suff i c i e n c y of the number and type of providers under t h i s section. 

(d) ( (Beginning July—i-7—2000; ) ) A woman's r i g h t to d i r e c t l y ac
cess p r a c t i t i o n e r s for health care servicesj_ as provided under RCW 
48.42.100, includes the r i g h t to obtain appropriate women's health 
care services ordered by the p r a c t i t i o n e r from a p a r t i c i p a t i n g f a c i l i 
ty used by the p r a c t i t i o n e r . 

(4) To inform enrollees of t h e i r r i g h t s under RCW 48.42.100, a l l 
( (hoalth c a r r i e r s — s h a l l ) ) issuers must include i n enrollee handbooks a 
w r i t t e n explanation of a woman's r i g h t to d i r e c t l y access { (Bremen' 0 
health oaro p r a o t i t i o n o r o — # e * ) ) covered women's health care services. 
Enrollee handbooks ( ( s h a l l ) ) must include information regarding any 
l i m i t a t i o n s to d i r e c t access, including, but not l i m i t e d t o : 

(a) Limited d i r e c t access based on a benefit plan's closed net
work of p r a c t i t i o n e r s , i f appropriate; and 

(b) The ( ( c a r r i e r ' s ) ) issuer's r i g h t to l i m i t coverage to medi
c a l l y necessary and appropriate women's health care services. 

(5) No ( ( c a r r i e r ) ) issuer s h a l l impose cost-sharing, such as co-
payments or deductibles, f o r d i r e c t l y accessed women's health care 
services, that are not required f o r access to health care p r a c t i t i o n 
ers acting as primary care providers. 

NEW SECTION 

WAC 284-43-252 Hospital emergency service departments and prac
t i c e groups. Enrollees must have access to emergency services twenty-
four hours per day, seven days per week. An issuer must make good 
f a i t h attempts to contract with provider groups o f f e r i n g services 
w i t h i n h o spital emergency departments, i f the h o s p i t a l i s included i n 
i t s network. Such evidence of good f a i t h e f f o r t s to contract w i l l i n 
clude documentation about the e f f o r t s to contract but not the substan
t i v e contract terms offered by e i t h e r the issuer or the provider 
groups. I f the issuer i s unsuccessful i n contracting with provider 
groups o f f e r i n g services w i t h i n contracted h o s p i t a l emergency depart
ments, the issuer's provider d i r e c t o r y must prominently note that 
while the hospital's emergency department i s contracted, the providers 
w i t h i n the department are not. 
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AMENDATORY SECTION (Amending WSR 99-21-016, f i l e d 10/11/99, e f f e c t i v e 
11/11/99) 

WAC 284-43-331 E f f e c t i v e date. (1) A l l p a r t i c i p a t i n g provider 
and f a c i l i t y contracts entered i n t o a f t e r the e f f e c t i v e date of these 
rules ( ( s h a l l ) ) must comply with these rules no l a t e r than ( ( J u l y — ~ r 
5^^) ) January 1, 2015. 

(2) P a r t i c i p a t i n g provider and f a c i l i t y contracts entered i n t o 
p r i o r to the e f f e c t i v e date of these rules ( ( shall) ) must be amended 
upon renewal to comply with these rules, and a l l such contracts 
( ( s h a l l ) ) must conform to these provisions no l a t e r than January 1, 

The commissioner may extend the January 1, ( (2CC1)) 
for ( ( a — h o a l t h — c a r r i e r ) ) an issuer for an a d d i t i o n a l 
one vear, i f the ( ( h e a l t h — c a r r i e r ) ) issuer makes a 
. That request must explain how a good f a i t h e f f o r t at 
been made, provide the s p e c i f i c reasons the deadline 
and state the date the ( ( h e a l t h — c a r r i e r ) ) issuer ex-
compliance (no more than ( ( o i j i m.onths) ) one year beyond 

( ( ^ ^ ^ ) ) 2015. 
2015. deadline 
( i-a^a—months) ) 
w r i t t e n request 
compliance has 
cannot be met, 
pects to be i n 
January 1, (( 2015) 

REPEALER 

The fo l l o w i n g section of the Washington Administrative Code i s 
repealed: 

WAC 284-43-340 Ef f e c t i v e date. 
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Mandy Weeks Deel. 

EXHIBIT 5 
Rule-Making Order 

CR-103P (April 2014) 



RULE-MAKING ORDER CR-103P (May 2009) 
(Implements RCW 34.05.360) 

Agency: Office of the Insurance Commissioner Permanent Rule Only 
Effective date of rule: 

Permanent Rules 
^ 31 days after f i l ing. 
Q O t h e r ( s p e c i f y ) (if less than 31 days after f i l ing, 0 specific f inding under RCW 34.05.380(3) is required and should be 
stated below) 

Any other findings required by other provisions of law as precondition to adoption or effectiveness of rule? 
• Yes 0 No If Yes, explain: 

Purpose: Based on the significant changes in health care delivery and access to care that will occur after January 1. 2014 
due to health care refomn. the commissioner determined that updating regulations is reasonable and necessary. Both 
qualified health plans and health plans offered outside of the Exchange must have networks that at a minimum ensure 
access to covered services without unreasonable delay and address the specific needs of the populations served. 
Clarification of the provider network criteria in these areas is needed to support issuer filings. Issuers will benefit from 
written guidance regarding the commissioner's review standards for provider networks in general and the inclusion of 
essential community providers in networks for qualified health plans. The proposed njle also includes requirements for 
provider directories and creates a more transparent process for the building and maintenance of provider networks. 

Insurance Commissioner Matter No. R 2013-22 

Citation of existing rules affected by this order: 
Repealed: WAC 284-43-340 
Amended: WAC 284-43-130, 284-43-200. 284-43-205, 284-43-220. 284-43-250, 284-43-331 
Suspended: N/A 

Statutory authority for adoption: RCW 48.02.060. 48.18.120. 48.20.460. 48.43.505. 48.43.510. 48.43.515. 48.43.530. 48.43.535. 
48.44.050. 48.46.200 
Other authority: RCW 48.20.450. RCW 48.44.020. RCW 48.44.080. RCW 48.46.030. 45 CFR 156.230. 45 CFR 156.235. 45 CFR 
156.245 
PERMANENT RULE (Including Expedited Rule Making) 

Adopted under notice filed as WSR 13-19-092 on March 19. 2014. 
Describe any changes other than editing from proposed to adopted version: 
WAC 284-43-130(15): stand alone definition of "issuer" was stricken as it created an internal discrepancy in the 
definitional section. Maintained as part of the definition of "health earner," WAC 284-43-130(14). Renumbered section. 
WAC 284-43-130(30): stnjck "within the state' from definition. Stricken to more accurately reflect the marketplace as 
issuers' offer plans in border counties which utilize providers and facilities in neighboring states to provide sufficient 
number and choice of providers to enrollees in a manner that limits the amount of travel. 
WAC 284-43-130(30): changed "health plan' to "product" for consistency. 
WAC 284-43-200(11){a): changed "Medicar to "MentaP to accurately reflect the name of the publication. 
WAC 284-43-200(12): changed "preventative" to "preventive" for consistency with WAC 284-43-878(9). 
WAC 284-43-200(13)(b)(i): ratio of "enrollee to primary care provider" was changed to "primary care provider to enrollee" 
to accurately reflect tfie ratio. 
WAC 284-43-200(13Xb)(iii): changed "their" to "a" in reference to a primary care provider for consistency. 
WAC 284-43-200(15)(d): stnjck reference to subsection (d) of (3) and section (4) as these are no longer valid cross 
references. 
WAC 284-43-220{3Xe)(i){E): stnjck 'each area" and made specialty plural. Also stnjck "each" and included "the." Both 
changes made to accurately reflect the intent of the section. 
WAC 284-43-220(3)(e)(iil): struck 'this" for readability. 
WAC 284-43-220(3)(0: changed 'health plan' to 'product' for consistency. 
WAC 284-43-220(3)(f)(i)(K): changed "Processes' to 'Issuer's process' to differentiate from the Department of Hearth's 
corrective actions. 
WAC 284-43-220(4)(b): corrected "An area with" to "An area within' to accurately reflect the definition. 
WAC 284-43-220(3)(dXi)(A): added 'and facilities' for consistency. 
WAC 284-43-220(3)(e){i)(C): include 'substance use disorder' in title of map and also included "substance use disorder" 
where specialty mental health providers are referenced. Amended language for consistency with other areas of the rule 
that reference mental health and substance use disorder providers. 
WAC 284-43-222(5)(a): name of addendum was corrected. 
WAC 284-43-229(4): amended language to make consistent with the section, changed 'lowest cost tier of the network' to 
read "lowest cost-sharing tier of the network." 
Throughout njle reference to 'fi le' or 'filing' was changed to 'submit' or submitted" to make the rule consistent. 
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If a preliminary cost-benefit analysis was prepared under RCW 34.05.328. a final cost-benefit analysis is available by 

Name: Kate Reynolds phone (360)725-7170 
(360) 586-3109 Address: PO Box 40258 

Olympia. WA 98504-0258 
fax 
e-mail njlescoordrnator®oic.wa.oov 

Date adopted: April 25. 2014 

NAME (TYPE OR PRINT) 
Mike Kreidler 

SIGNATURE 

TITLE 
Insurance Commissioner 

CODE REVISER USE ONLY 

OFFICE OF THE CODE REVISER 
STATE OF WASHINGTON 

RLED 

DATE: April 25,2014 
TIME: 4:03 PM 

WSR 14-10-017 

(COMPLETE REVERSE SIDE) 
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Note: If any category is left blank, it will be calculated as zero. 
No descriptive text. 

Count by whole WAC sections only, from the WAC number through the history note. 
A section may be counted in more than one category. 

The number of sections adopted in order to comply wi th: 

Federal statute: New 4 Amended 2 

Federal rules or standards: New 4 Amended 2 

Recently enacted state statutes: New 0 Amended 0 

Repealed 1. 

Repealed 1. 

Repealed 0 

The number of sections adopted at the request of a nongovernmental entity: 

New 0 Amended 0 Repealed 0 

The number of sections adopted in the agency's own initiative: 

New 0 Amended 0 Repealed 0 

The number of sections adopted in order to clarify, streamline, or reform agency procedures: 

New 5 Amended g Repealed 1. 

The number of sections adopted using: 

Negotiated rule making: New 0 

Pilot rule making: New 0 

Other alternative rule making: New 0 

Amended 0 

Amended 0 

Amended 0 

Repealed 0 

Repealed 0 

Repealed 0 
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AMENDATORY SECTION (Amending WSR 12-23-005, f i l e d 11/7/12, e f f e c t i v e 
11/20/12) 

WAC 284-43-130 D e f i n i t i o n s . Except as defined i n other subchap
ters and unless the context requires otherwise, the following d e f i n i 
tions s h a l l apply throughout t h i s chapter. 

(1) "Adverse determination" has the same meaning as the d e f i n i 
t i o n of adverse benefit determination i n RCW 48.43.005, and includes: 

(a) The determination includes any decision by a health c a r r i e r ' s 
designee u t i l i z a t i o n review organization that a request for a benefit 
under the health c a r r i e r ' s health benefit plan does not meet the 
health c a r r i e r ' s requirements f o r medical necessity, appropriateness, 
health care s e t t i n g , l e v e l of care, or effectiveness or i s determined 
to be experimental or i n v e s t i g a t i o n a l and the requested benefit i s 
therefore denied, reduced, or terminated or payment i s not provided or 
made, i n whole or i n part f o r the b e n e f i t ; 

(b) The denial, reduction, termination, or f a i l u r e to provide or 
make payment, i n whole or i n part, for a be n e f i t based on a determina
t i o n by a health c a r r i e r or i t s designee u t i l i z a t i o n review organiza
t i o n of a covered person's e l i g i b i l i t y to p a r t i c i p a t e i n the health 
c a r r i e r ' s health benefit plan; 

(c) Any prospective review or retrospective review determination 
that denies, reduces, or terminates or f a i l s t o provide or make pay
ment i n whole or i n part for a b e n e f i t ; 

(d) A rescission of coverage determination; or 
(e) A c a r r i e r ' s denial of an a p p l i c a t i o n for coverage. 
(2) "Authorization" or " c e r t i f i c a t i o n " means a determination by 

the c a r r i e r that an admission, extension of stay, or other health care 
service has been reviewed and, based on the information provided, 
meets the c l i n i c a l requirements for medical necessity, appropriate
ness, l e v e l of care, or effectiveness i n r e l a t i o n to the applicable 
health plan. 

(3) " C l i n i c a l review c r i t e r i a " means the w r i t t e n screens, deci
sion rules, medical protocols, or guidelines used by the c a r r i e r as an 
element i n the evaluation of medical necessity and appropriateness of 
requested admissions, procedures, and services under the auspices of 
the applicable health plan. 

(4) "Covered health condition" means any disease, i l l n e s s , i n j u r y 
or condition of health r i s k covered according to the terms of any 
health plan. 

(5) "Covered person" or "enrollee" means an i n d i v i d u a l covered by 
a health plan including ( (aft—cnrolloGj ) ) a subscriber, policyholder, 
or beneficiary of a group plan. 

(6) "Emergency medical condition" means the emergent and acute 
onset of a symptom or symptoms, including severe pain, that would lead 
a prudent layperson acting reasonably to believe that a health condi
t i o n exists that requires immediate medical a t t e n t i o n , i f f a i l u r e to 
provide medical a t t e n t i o n would r e s u l t i n serious impairment to bodily 
functions or serious dysfunction of a bodily organ or part, or would 
place the person's health i n serious jeopardy. 

(7) "Emergency services" has the meaning set f o r t h i n RCW 
48.43.005. 

(8) "Enrollee point-of-service cost-sharing" or "cost-sharing" 
means amounts paid to health c a r r i e r s d i r e c t l y providing services, 
health care providers, or health care f a c i l i t i e s by enrollees and may 
include copayments, coinsurance, or deductibles. 
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(9) " F a c i l i t y " means an i n s t i t u t i o n providing health care serv
ices, including but not l i m i t e d to hospitals and other licensed inpa
t i e n t centers, ambulatory surgical or treatment centers, s k i l l e d nurs
ing centers, r e s i d e n t i a l treatment centers, diagnostic, laboratory, 
and imaging centers, and r e h a b i l i t a t i o n and other therapeutic set
tings, and as defined i n RCW 48.43.005. 

(10) "Formulary" means a l i s t i n g of drugs used w i t h i n a health 
plan. 

(11) "Grievance" has the meaning set f o r t h i n RCW 48.43.005. 
(12) "Health care provider" or "provider" means: 
(a) A person regulated under T i t l e 18 RCW or chapter 70.127 RCW, 

to practice health or health-related services or otherwise p r a c t i c i n g 
health care services i n t h i s state consistent with state law; or 

(b) An employee or agent of a person described i n (a) of t h i s 
subsection, acting i n the course and scope of his or her employment. 

(13) "Health care service" or "health service" means that service 
offered or provided by health care f a c i l i t i e s and health care provid
ers r e l a t i n g to the prevention, cure, or treatment of i l l n e s s , i n j u r y , 
or disease. 

(14) "Health c a r r i e r " or " c a r r i e r " means a d i s a b i l i t y insurance 
company regulated under chapter 48.20 or 48.21 RCW, a health care 
service contractor as defined i n RCW 48.44.010, and a health mainte
nance organization as defined i n RCW 48.46.020, and includes "issuers" 
as that term i s used i n the Patient Protection and'Affordable Care Act 
(P.L. 111-148, as amended (2010)). 

(15) "Health plan" or "plan" means any i n d i v i d u a l or group p o l i 
cy, contract, or agreement offered by a health c a r r i e r to provide, ar
range, reimburse, or pay fo r health care service except the fo l l o w i n g : 

(a) Long-term care insurance governed by chapter 48.84 RCW; 
(b) Medicare supplemental health insurance governed by chapter 

48.66 RCW; 
(c) Limited health care service o f f e r e d by l i m i t e d health care 

service contractors i n accordance with RCW 48.44.035; 
(d) D i s a b i l i t y income; 
(e) Coverage i n c i d e n t a l to a property/casualty l i a b i l i t y insur

ance po l i c y such as automobile personal i n j u r y p r o t e c t i o n coverage and 
homeowner guest medical; 

(f) Workers' compensation coverage; 
(g) Accident only coverage; 
(h) Specified disease and hos p i t a l confinement indemnity when 

marketed solely as a supplement to a health plan; 
( i ) Employer-sponsored self-funded health plans; 
( j ) Dental only and v i s i o n only coverage; and 
(k) Plans deemed by the insurance commissioner to have a short-

term l i m i t e d purpose or duration, or to be a student-only plan that i s 
guaranteed renewable while the covered person i s enrolled as a regular 
f u l l - t i m e undergraduate or graduate student at an accredited higher 
education i n s t i t u t i o n , a f t e r a w r i t t e n request for such c l a s s i f i c a t i o n 
by the c a r r i e r and subsequent w r i t t e n approval by the insurance com
missioner . 

(16) "Indian health care provider" means: 
(a) The Indian Health Service, an aoencv operated bv the U.S. De

partment of Health and Human Services established bv the Indian Health 
Care Improvement Act. Section 601. 25 U.S.C. §1661; 

(b) An Indian t r i b e , as defined i n the Indian Health Care Im
provement Act. Section 4 f l 4 ) . 25 U.S.C. §1603(14) . that operates a 
health program under a contract or compact to carry out proorams of 
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the Indian Health Service pursuant to the Indian Self-Determination 
and Education Assistance Act (ISDEAA). 25 U.S.C. §450 et seo.; 

Ic) A t r i b a l organization, as defined i n the Indian Health Care 
Improvement Act, Section 4(26). 25 U.S.C. §1603(26). that operates a 
health program under a contract or compact to carry out programs of 
the Indian Health Service pursuant to the ISDEAA, 25 U.S.C. §4 50 et 
sea. ; 

(d) An Indian t r i b e , as defined i n the Indian Health Care Im
provement Act. Section 4(14). 25 U.S.C. §1603fl4). or t r i b a l organiza
t i o n , as defined i n the Indian Health Care Improvement Act, Section 
4(261, 25 U.S.C. §1603(26), that operates a health program with fund
ing provided 'in whole or part pursuant to 25 U.S.C. §47 (commonly 
known as the Buy Indian Act); or 

(e) An urban Indian organization that operates a health program 
with funds i n whole or part provided by Indian Health Service under a 
grant or contract awarded pursuant to T i t l e V of the Indian Health 
Care Improvement Act. Section 4f29), 25 U.S.C. §1603(29). 

(17) "Managed care plan" means a health plan that coordinates the 
provision of covered health care services to a covered person through 
the use of a primary care provider and a network. 

( ( ; 17;)) (18) "Medically necessary" or "medical necessity" i n re
gard to mental health services and pharmacy services i s a c a r r i e r de
termination as to whether a health service i s a covered benefit be
cause the service i s consistent with generally recognized standards 
w i t h i n a relevant health profession. 

( ( [18;)) (19) "Mental health provider" means a health care pro
vider or a health care f a c i l i t y authorized by state law to provide 
mental health services. 

( ( {10))) (20) "Mental health services" means i n - p a t i e n t or out
patient treatment, p a r t i a l h o s p i t a l i z a t i o n or out-patient treatment to 
manage or ameliorate the e f f e c t s of a mental disorder l i s t e d i n the 
Diagnostic and S t a t i s t i c a l Manual (DSM) IV published by the American 
Psychiatric Association, excluding diagnoses and treatments for sub
stance abuse, 291.0 through 292.9 and 303.0 through 305.9. 

( ( (20;)) f21) "Network" means the group of p a r t i c i p a t i n g provid
ers and f a c i l i t i e s providing health care services to a p a r t i c u l a r 
health plan or l i n e of business ( i n d i v i d u a l , small, or large arouol. A 
health plan network f o r ((carriorG)) issuers o f f e r i n g more than one 
health plan may be smaller i n number than the t o t a l number of p a r t i c i 
pating providers and f a c i l i t i e s f o r a l l plans offered by the c a r r i e r . 

( ( [ 2 1 ) ) ) (22) "Out-patient therapeutic v i s i t " or "out-patient 
v i s i t " means a c l i n i c a l treatment session with a mental health provid
er of a duration consistent with relevant professional standards used 
by the c a r r i e r to determine medical necessity f o r the p a r t i c u l a r serv
ice being rendered, as defined i n Physicians Current ProceduraJ Termi-
noiogy, published by the American Medical Association. 

( ( [22:)) (23) " P a r t i c i p a t i n g provider" and " p a r t i c i p a t i n g f a c i l i 
t y " means a f a c i l i t y or provider who, under a contract with the health 
c a r r i e r or with the c a r r i e r ' s contractor or subcontractor, has agreed 
to provide health care services to covered persons with an expectation 
of receiving payment, other than coinsurance, copayments, or deducti
bles, from the health c a r r i e r rather than from the covered person. 

( ( [23;)) (24) "Person" means an i n d i v i d u a l , a corporation, a 
partnership, an association, a j o i n t venture, a j o i n t stock company, a 
t r u s t , an unincorporated organization, any s i m i l a r e n t i t y , or any com
bination of the foregoing. 
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(( { 2 1 )) ) (25) "Pharmacy services" means the practice of pharmacy 
as defined i n chapter 18.64 RCW and includes any drugs or devices as 
defined i n chapter 18.64 RCW. 

( ( [251)) (26) "Primary care provider" means a p a r t i c i p a t i n g pro
vider who supervises, coordinates, or provides i n i t i a l care or con
t i n u i n g care to a covered person, and who may be required by the 
health c a r r i e r to i n i t i a t e a r e f e r r a l f o r s p e c i a l t y care and maintain 
supervision of health care services rendered to the covered person. 

( ( [2i5) ) ) f27) "Preexisting condition" means any medical condi
t i o n , i l l n e s s , or i n j u r y that existed any time p r i o r to the e f f e c t i v e 
date of coverage. 

( ([ 2 7 ] ) ) (28) "Premium" means a l l sums charged, received, or de
posited by a health c a r r i e r as consideration f o r a health plan or the 
continuance of a health plan. Any assessment or any "membership," 
"policy," "contract," "service," or s i m i l a r fee or charge made by a 
health c a r r i e r i n consideration f o r a health plan i s deemed part of 
the premium. "Premium" s h a l l not include amounts paid as enrollee 
point-of-service cost-sharing. 

( ( [28))) f 29) "Service area" means the geograohic area or areas 
where a s p e c i f i c product i s issued, accepts members or enrollees, and 
covers provided services. A service area must be defined bv the countv 
or counties included unless, f o r good cause, the commissioner permits 
l i m i t a t i o n of a service area by zio code. Good cause includes geo
graohic b a r r i e r s w i t h i n a service area, or other conditions that make 
o f f e r i n g coverage throughout an e n t i r e county unreasonable. 

(30) "Small group plan" means a health plan issued to a small em
ployer as defined under RCW 48.43.005(33) comprising from one to f i f t y 
e l i g i b l e employees. 

( ( (20))) (31) "Substitute drug" means a t h e r a p e u t i c a l l y equiva
lent substance as defined i n chapter 69.41 RCW. 

( ( [30))) (32) "Supplementary pharmacy services" or "other pharma
cy services" means pharmacy services involving the provision of drug 
therapy management and other services not required under state and 
federal law but that may be rendered i n connection with dispensing, or 
that may be used i n disease prevention or disease management. 

AMENDATORY SECTION (Amending WSR 01-03-033, f i l e d 1/9/01, e f f e c t i v e 
7/1/01) 

WAC 284-43-200 Network ((adoquaey)) access—General standards. 
(1) ( {T. heal cj=i—oarrior—aholl) ) An issuer must maintain each ( (plan) ) 
provider network for each health plan i n a manner that i s s u f f i c i e n t 
i n numbers and types of providers and f a c i l i t i e s to assure that, to 
the extent feasible based on the number and tvoe of providers and fa
c i l i t i e s i n the service area, a l l health plan services provided to 
((Govorod—porocna)) enrollees w i l l be accessible i n a timelv manner 
appropriate f o r the enrollee's condition. An issuer must demonstrate 
that for each health plan's defined service area, a comprehensive 
range of primary, specialty, i n s t i t u t i o n a l , and a n c i l l a r y services are 
readily available without unreasonable delay to a l l enrollees and that 
emergency services are accessible twenty-four hours oer day, seven 
davs per week without unreasonable delay. 

(2) Each ( (GOVorod—pcroo.n—shall) ) enrollee must have adequate 
choice among ( (oaoh—typo—a~) ) health care providers, including those 
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( (typGO—6^—providcrG—wi=^) ) providers which must be included i n the 
network under WAC 284-43-205. and f o r q u a l i f i e d health plans and 
q u a l i f i e d stand-alone dental plans, under WAC 284-4 3-222. ( —feJ=ie 
Gaso—e~—emorgoncy—oerviccD,—GOvorod porsonG—Ghall—havG—acoGss—twenty 
four hourci per day,—Devon dayo per ^IGG]C.—Tho o a r r i o r ' s) ) 

(3) An issuer's service area ( ( a h a l l ) ) must not be created i n a 
manner designed to discriminate or that r e s u l t s i n d i s c r i m i n a t i o n 
against persons because of age, gender. gender i d e n t i t y , sexual orien
t a t i o n , d i s a b i l i t y , national o r i g i n , sex, family structure, e t h n i c i t y , 
race, health condition, employment status, or socioeconomic status ( (-
Each—oarrior—shall—onouro—that—irfee—notworko—will—moot—thooo—roquiro-
.monto by tho ond of tho f i r o t year of i n i t i a l operation of tho notworlc 
and at al*—tim.oo—thoroaftor) ) . 

( (-TST-) ) (4) An issuer must es t a b l i s h s u f f i c i e n c y and adequacy of 
choice ( (tr.ay bo—ootohliGhGd by—&he—oarricr—with—roforonGO—fee—a ^—rca 
Gonablc—eritoria—used—fey—S4ie—carrier /—including—fetrfe—eefe—1 imi t o d — 
Pro vidor covered—person—ratios—fey—opooial ty;—prim.ary—oaro—providor-
Govorod pcraon ratioo/—geographic aoGGOoibility,—waiting—timos—for ap-
point.^.cnte—with—participating—providers;—houro—e#—operation j — a f t ^ — 
volume—of technologioal—a f t4—DpeoiGlty—oorvioco—available—fee—oorvo—fe^^ 
needo—a^—GOvorod—pcroonD—requiring—tOGhnologlGally—advanced—a^e—opo-
o i a l ty—&5ire.—Evidonoo—e-^^—carrier—Gomplianoo—with—nctworlc—adoquaey 
0tandardo—that are—oubotantially aimilar—fee—thooo—otandardo—oDtablioh 
od by atatc agency hoalth oaro purchajGra—[e.g. ^—tho state health oaro 
authority and—fe^*e—department— e 4—oocial— a ^—health—ocrviccc]— a ^—fey 
privato managed care ac e r e d i t a t i o n organizationo m.ay bo uocd to demon 
otrato—ouffijioncy.—A^^—a—m.inim.umj—a—carrier w i l l — f e e — h o l d acGciuntablG 
for mooting thooc atandardo dODoribod under WAC 281—13 220. 

-7^.——a^—GOGG—vfhere—fe4^e—health—oarrior—hes—aft—aboenco—&~—e^—aft 
inouf f ioiont—nujrJo e r — a ^ — t i ^ ' p o — e ^ — p a r t i c i p a t i n g — p r o v i d e r s — — f a c i l i t i e o 
to provide—a particular—covered hoalth caro oervicej—fe^^e—carrier s h a l l 
cnjuro through r o f o r r c l by tho primary oarc provider or othorM-ioo that 
•fehe—Goverod poroon—obtaino—fe^^e—covered—oorvico—from a provider—&*—§e— 
o i l i t y within—reaoonable protim.ity of—fe4=^e—ooverod person at no—greater 
eoot—to tho—covered poroon than i f — t h e oervioo wore obtainod from net 
w o r k — p r o v i d o r a — a f t d — f a o i l i t i e o , — — o h a l 1—m.alco—other—arrangorr.ont o—a-e— 
ceptablo fee—the comir.iooionor. 

- — T — — h e a l t h — c a r r i e r — s h a l l ) ) of providers based on the number 
and type of providers and f a c i l i t i e s necessary w i t h i n the service area 
for the olan to meet the access requirements set f o r t h i n t h i s sub
chapter. Where an issuer establishes medical necessity or other p r i o r 
authorization procedures, the issuer must ensure s u f f i c i e n t q u a l i f i e d 
s t a f f i s available to provide timely p r i o r a uthorization decisions on 
an appropriate basis, without delays detrimental to the health of en
rollees . 

(5) In any case where the issuer has an absence of or an i n s u f f i 
cient number or tvoe of p a r t i c i o a t i n o providers or f a c i l i t i e s to pro
vide a p a r t i c u l a r covered health care service, the issuer must ensure 
through r e f e r r a l bv the primary care provider or otherwise that the 
enrollee obtains the covered service from a provider or f a c i l i t y w i t h 
i n reasonable proximity of the enrollee at no greater cost to the en
r o l l e e than i f the service were obtained from network providers and 
f a c i l i t i e s . An issuer must s a t i s f y t h i s o b l i g a t i o n even i f an a l t e r 
nate access d e l i v e r y request has been submitted and i s pending commis
sioner approval. 

An issuer mav use f a c i l i t i e s i n neighboring service areas to sat
i s f y a network access standard i f one of the following tvoes of f a -
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c i l i t i e s i s not i n the service area. or i f the issuer can provide sub
s t a n t i a l evidence of good f a i t h e f f o r t s on i t s part to contract with 
the f a c i l i t i e s i n the service area. Such evidence of good f a i t h ef
f o r t s to contract w i l l include documentation about the e f f o r t s to con
t r a c t but not the substantive contract terms offered by e i t h e r the i s -
suer or the f a c i l i t y . This applies to the following types of f a c i l i 
t i e s : 

(a) T e r t i a r y h o s p i t a l s ; 
(b) Pediatric community hospitals; 
(c) Specialty or l i m i t e d hospitals, such as burn u n i t s , r e h a b i l i 

t a t i v e hospitals, orthopedic hospitals. and cancer care hospitals; 
(d) Neonatal intensive care u n i t s ; and 
(e) F a c i l i t i e s providing transplant services. including those 

that provide s o l i d oroan. bone marrow, and stem c e l l transplants. 
(6) An issuer must es t a b l i s h and maintain' adequate arrangements 

to ensure reasonable proximity of network providers and f a c i l i t i e s to 
the business or personal residence of ( (oovorod poroono.—n.calth o a r r i 
oro s h a l l ) ) enrollees. and located so as to not r e s u l t i n unreasonable 
b a r r i e r s to a c c e s s i b i l i t y . Issuers must make reasonable e f f o r t s to i n 
clude providers and f a c i l i t i e s i n networks i n a manner that l i m i t s the 
amount of t r a v e l required to obtain covered b e n e f i t s . ( (-Fe^?—oxamplo>—a 
oarrior—should n o t — r o q u i r o — t r a v e l — e ~ — t h i r t y miles—or m.ore—when a pro
vider—whe—m.oeto' c a r r i e r — s t a n d a r d s — i r e — a v a i l a b l e — — i n e l u o i o n — i f t — 
notworlc and praeticoo s^ithin f i v e miloo of enrolleeo. 

^ft—determining—whether—a—health—carrier— h a s—oempliod—v^i t h — t h i n 
p r c v i o i o n , — — c o r r j i i i o o ioner—will—give—etue—Gonnideration—fe^—t4^e—rcla 
t i v e a v a i l a b i l i t y of hoalth—care p r o v i d e r s — & ^ — f a c i l i t i c a — t f t — t h o oerv 
ice area under conoideration and to the otandardo cotabliohcd by state 
agenoy—hoalth—care—purGhaoerD . — r i e l a t i v o — a v a i l a b i l i t y — i n c l u d e s — e ^ v e 
vi-illingneos—of p r o v i d e r o — — f a o i l i tics—ift—fe^^e—oer vice—aroa—fee—contract 
with tho o a r r i o r undor roaacnable terms and conditiono. 

-{-§-)—A—hoalth—carrier—shall—monitor;—eft—a^—ongoing—basis j — f e ^ 
ability—&ftd—clinioal—oapacity— e ~—i-fee—notworlc p r o v i d e r o — a f t d — f a o i l i t i o o 
to furnish health plan oervicGO—fe«—covered peroono. 

-f-cT—Baginning July I ,—2000;—the health o a r r i o r s h a l l diseloso to 
GG'/crcd persons) ) 

(7) A single case provider reimbursement agreement must be used 
only to address unique s i t u a t i o n s that t y p i c a l l y occur out-of-network 
and out of service area, where an enrollee requires services that ex
tend beyond s t a b i l i z a t i o n or one time urgent care. Single case provid
er reimbursement agreements must not be used to f i l l holes or gaps i n 
the network and do not support a determination of network access. 

(8) An issuer must disclose to enrollees that l i m i t a t i o n s or re
s t r i c t i o n s on access to p a r t i c i p a t i n g providers and f a c i l i t i e s may 
arise from the health service r e f e r r a l and authorization practices of 
( ( p a r t i c i p a t i n g — p r o v i d e r s — a f t d — f a c i l i t i o G .—?4=^e—oarrior—ahall—provido 
inatructiono——oovorod—peroono— a s—fee—hew—they—eaft—rcGeivo—detailo 
about ouoh practicca—from, t h e i r primary oare provider or through other 
f orm.ally—eotabliahcd—prooeoooo .—Fe*—cKamplo;—a—covered poroon—relying 
eft—ouoh—inotruGtiona—e*—proGoaaca—could—diacover—i-f—fe4^e—choice—e^—a 
p a r t i c u l a r prim.ary—care—provider—would—rcoult—tfl—fei^e—oovered poroon' a 
i n a b i l i t y to obtain a — r e f e r r a l — f e e — c e r t a i n other p a r t i o i p a t i n g provid
ero . 

-P-)-) ) the issuer. A d e s c r i p t i o n of the health plan's r e f e r r a l and 
authorization practices, including information about how to contact 
customer service for guidance, must be set f o r t h as an i n t r o d u c t i o n or 
preamble to the provider d i r e c t o r y f o r a health plan. In the alterna-
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t i v e , the description of r e f e r r a l and auth o r i z a t i o n practices mav be 
included i n the summary of benefits and explanation of coverage for 
the health plan. 

(9) To provide adequate choice to ((covered—peroono)) enrollees 
who are American Indians/Alaska Natives, each health ( ( c a r r i e r a h a l l ) ) 
issuer must maintain arrangements that ensure that American Indians/ 
Alaska Natives who are ( (oovorod—peroono) ) enrollees have access to 
covered medical and behavioral health services provided bv Indian 
health care ( ( o e r v i o o o — — f a o i l i t i e o — t h a t — a ^ — p a r t — e ^ ^ — f e ^ ^ e — I n d i a n 
health oyotcm)) providers. 

( (Carriera—ohall) ) Issuers must ensure that such ( (oovorod—per
oono ) ) enrollees may obtain covered medical and behavioral health 
services from the Indian health ((oyotorn)) care provider at no greater 
cost to the ( (covered—poroon) ) enrollee than i f the service were ob
tained from network providers and f a c i l i t i e s , even i f the Indian 
health care provider i s not a contracted provider. ( ( C a r r i e r c ) ) Issu
ers are not responsible f o r cr e d e n t i a l i n g providers and f a c i l i t i e s 
that are part of the Indian health system. Nothing i n t h i s subsection 
p r o h i b i t s ( { a — c a r r i e r ) ) an issuer from l i m i t i n g coverage to those 
health services that meet ( ( c a r r i e r ) ) issuer standards for medical ne
cessity, care management, and claims administration or from l i m i t i n g 
payment to that amount payable i f the health service were obtained 
from a network provider or f a c i l i t y . 

(10) An issuer must have a demonstrable method and contracting 
strategy to ensure that contracting hospitals i n a plan's service area 
have the capacity to serve the e n t i r e enrollee population based on 
normal u t i l i z a t i o n . 

(11) At a minimum, an issuer's provider network must adeouatelv 
provide f o r mental health and substance use disorder treatment, i n 
cluding behavioral health therapy. 

(a) Adeouate netwprks include c r i s i s i n t e r v e n t i o n and s t a b i l i z a 
t i o n , p s y c h i a t r i c i n p a t i e n t h o s p i t a l services, including voluntary 
ps y c h i a t r i c i n p a t i e n t services, and services from mental health pro
viders. There must be mental health providers of s u f f i c i e n t number and 
type to Provide diagnosis and medicalIv necessary treatment of condi
tions covered bv the olan through providers acting w i t h i n t h e i r scooe 
of license and scope of competence established bv education, t r a i n i n g , 
and experience to diagnose and t r e a t conditions found i n the most re
cent version of the Diagnostic and S t a t i s t i c a l Manual o f Mental Disor
ders or other recognized diagnostic manual or standard. 

(b) An issuer must establish a reasonable standard for the number 
and geographic d i s t r i b u t i o n of mental health providers who can t r e a t 
serious mental i l l n e s s of an adult and serious emotional disturbances 
of a c h i l d , taking i n t o account the various tvoes of mental health 
p r a c t i t i o n e r s acting w i t h i n the scooe of t h e i r licensure. 

The issuer must measure the adequacy of the mental health network 
against t h i s standard at least twice a vear. and submit an action plan 
with the commissioner i f the standard i s not met. 

(c) Emergency mental health services, including c r i s i s interven
t i o n and c r i s i s s t a b i l i z a t i o n services, must be included i n an issu
er's provider network. 

(d) An issuer must include a s u f f i c i e n t number and tvoe of mental 
health and substance use disorder treatment providers and f a c i l i t i e s 
w i t h i n a service area based on normal u t i l i z a t i o n patterns. 

(e) An issuer must ensure that an enrollee can i d e n t i f y informa
t i o n about menta1 health services and substance use disorder treatment 
includinq benefits, providers, coverage, and other relevant informa-
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t i o n by c a l l i n g a customer service representative during normal busi
ness hours. 

(12) The provider network must include preventive and we1Iness 
services, including chronic disease management and smoking cessation 
services as defined i n RCW 48.43.005(37) and WAC 284-4 3-878(9). I f 
these services are provided through a o u i t - l i n e or h e l p - l i n e , the i s 
suer must ensure that when follow-uo services are medically necessary, 
the enrollee w i l l have access to s u f f i c i e n t information to access 
those services w i t h i n the service area. Contracts with o u i t - l i n e or 
helo-line services are subject to the same conditions and terms as 
other provider contracts under t h i s section. 

(13) For the essential health benefits category of ambulatory pa
t i e n t services, as defined i n WAC 284-43-378(1), an issuer's network 
i s adeouate i f : 

(a) The issuer establishes a network that affords enrollee access 
to urgent appointments without p r i o r a u t h o r i z a t i o n w i t h i n f o r t v - e i o h t 
hours, or with p r i o r a u t h orization, w i t h i n n i n e t y - s i x hours of the re
f e r r i n g provider's r e f e r r a l . 

(b) For primary care providers the fo l l o w i n g must be demonstra
ted: 

( i ) The r a t i o of primary care providers to enrollees w i t h i n the 
issuer's service area as a whole meets or exceeds the average r a t i o 
for Washington state for the p r i o r plan vear; 

( i i ) The network includes such numbers and d i s t r i b u t i o n that 
eighty percent of enrollees w i t h i n the service area are w i t h i n t h i r t y 
miles of a s u f f i c i e n t number of primary care providers i n an urban 
area and w i t h i n s i x t y miles of a s u f f i c i e n t number of primary care 
providers i n a r u r a l area from e i t h e r t h e i r residence or work; and 

( i i i ) Enrollees have access to an appointment, for other than 
preventive services, with a primary care provider w i t h i n ten business 
davs of reouesting one. 

(c) For s p e c i a l i s t s : 
( i ) The issuer documents the d i s t r i b u t i o n of s p e c i a l i s t s i n the 

network f o r the service area i n r e l a t i o n to the population d i s t r i b u 
t i o n w i t h i n the service area; and 

f i i ) The issuer establishes that when an enrollee i s referred to 
a s o e c i a l i s t , the enrollee has access to an appointment with such a 
s p e c i a l i s t w i t h i n f i f t e e n business days for nonurgent services. 

(d) For preventive care services. and periodic follow-uo care i n 
cluding, but not l i m i t e d t o, standing r e f e r r a l s to s p e c i a l i s t s for 
chronic conditions. periodic o f f i c e v i s i t s to monitor and t r e a t preg
nancy, cardiac or mental health conditions, and laboratory and radio
l o g i c a l or imaging monitoring for recurrence of disease, the issuer 
permits scheduling such services i n advance. consistent with orofes-
s i c n a l l v recognized standards of practice as determined bv the t r e a t 
ing licensed health care provider acting w i t h i n the scooe of his or 
her practice. 

(14) The network access reouirements i n t h i s subchapter aoplv to 
stand-alone dental olans offered through the exchange or where a 
stand-alone dental olan i s offered outside of the exchange for the 
purpose of providing the essential health benefit category of pedia
t r i c o r a l b enefits. A l l such stand-alone dental plans must ensure that 
a l l covered services to enrollees w i l l be accessible i n a timelv man
ner appropriate f o r the enrollee's conditions. 

(a) An issuer of such stand-alone dental plans must demonstrate 
that, f o r the dental plan's defined service area, a l l services re-
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quired under WAC 284-43-879(3) are available to a l l enrollees without 
unreasonable delav. 

(b) Dental networks f o r p e d i a t r i c o r a l services must be s u f f i 
cient for the enrollee population i n the service area based on expec
ted u t i l i z a t i o n . 

(15) Issuers must meet a l l requirements of t h i s subsection for 
a l l provider networks. An a l t e r n a t e access d e l i v e r y request under WAC 
284-43-201 mav be proposed only i f : 

fa) There are s u f f i c i e n t numbers and tvoes of providers or f a 
c i l i t i e s i n the service area to meet the standards under t h i s subchap
ter but the issuer i s unable to contract with s u f f i c i e n t providers or 
f a c i l i t i e s to meet the network standards i n t h i s subchapter; or 

(b) An issuer's provider network has been previously approved un
der t h i s section, and a provider or f a c i l i t y type subsequently becomes 
unavailable w i t h i n a health plan's service area; or 

(c) A countv has a population that i s f i f t y thousand or fewer, 
and the county i s the sole service area f o r the olan, and the issuer 
chooses to oroppse an a l t e r n a t i v e access d e l i v e r y system for that 
county; or 

(d) A Q u a l i f i e d health olan issuer i s unable to meet the stand
ards for i n c l u s i o n of essential community providers, as provided under 
WAC 284-43-222 (3) . 

(16) This section i s e f f e c t i v e for a l l olans. whether new or re
newed, with e f f e c t i v e dates on or a f t e r January 1, 2015; 

NEW SECTION 

WAC 284-43-201 Alternate access d e l i v e r y request. (1) Where an 
issuer's network meets one or more of the c r i t e r i a i n WAC 284-43-200 
(15) (a) through (d), the issuer may submit an alternate access d e l i v 
ery request f o r the commissioner's review and approval. The alternate 
access d e l i v e r y request must be made using the Alternate Access Deliv
ery Request Form C, as provided i n WAC 284-43-220 {3 ) ( d ) . 

(a) An a l t e r n a t e access d e l i v e r y system must provide enrollees 
with access to medically necessary care on a reasonable basis without 
detriment to t h e i r health. 

. (b) The issuer must ensure that the enrollee obtains a l l covered 
services i n the a l t e r n a t e access d e l i v e r y system at no greater cost to 
the enrollee than i f the service was obtained from network providers 
or f a c i l i t i e s or must make other arrangements acceptable to the com
missioner . 

( i ) Copayments and deductible requirements must apply to a l t e r 
nate access d e l i v e r y systems at the same l e v e l they are applied to i n -
network services. 

( i i ) The a l t e r n a t e access d e l i v e r y system may r e s u l t i n issuer 
payment of b i l l e d charges to ensure network access. 

(c) An issuer must demonstrate i n i t s a l t e r n a t e access delivery 
request a reasonable basis f o r not meeting a standard as part of i t s 
f i l i n g f o r approval of an a l t e r n a t e access d e l i v e r y system, and i n 
clude an explanation of why the a l t e r n a t e access d e l i v e r y system pro
vides a s u f f i c i e n t number or type of the provider or f a c i l i t y to which 
the standard applies to enrollees. 

(d) An issuer must demonstrate a plan and practice to assist en
ro l l e e s to locate providers and f a c i l i t i e s i n neighboring service 
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areas i n a manner that assures both a v a i l a b i l i t y and a c c e s s i b i l i t y . 
Enrollees must be able to obtain health care services from a provider 
or f a c i l i t y w i t h i n the closest reasonable proximity of the enrollee i n 
a timely manner appropriate f o r the enrollee's health needs. 

Alternate access d e l i v e r y systems include, but are not l i m i t e d 
to, such provider network strategies as use of out-of-state and out of 
county or service area providers, and exceptions to network standards 
based on r u r a l locations i n the service area. 

(2) The commissioner w i l l not approve an alternate access d e l i v 
ery system unless the issuer provides s u b s t a n t i a l evidence of good 
f a i t h e f f o r t s on i t s part to contract wi th providers or f a c i l i t i e s , 
and can demonstrate that there i s not an available provider or f a c i l i 
ty with which the issuer can contract to meet provider network stand
ards under WAC 284-43-200. 

(a) Such evidence of good f a i t h e f f o r t s to contract, where re
quired, w i l l be submitted as part of the issuer's Alternate Access De
l i v e r y Request Form C submission, as described i n WAC 284-43-220 (3) 
(d) . 

(b) Evidence of good f a i t h e f f o r t s to contract w i l l include docu
mentation about the e f f o r t s to contract but not the substantive con
t r a c t terms offered by e i t h e r the issuer or the provider. 

(3) The practice of entering i n t o a single case provider reim
bursement agreement with a provider or f a c i l i t y i n r e l a t i o n to a spe
c i f i c enrollee's condition or treatment requirements i s not an a l t e r 
nate access d e l i v e r y system f o r purposes of establishing an adequate 
provider network. A single case provider reimbursement agreement must 
be used only to address unique s i t u a t i o n s that t y p i c a l l y occur out of 
network and out of service area, where an enrollee requires services 
that extend beyond s t a b i l i z a t i o n or one time urgent care. Single case 
provider reimbursement agreements must not be used to f i l l holes or 
gaps i n a network f o r the whole population of enrollees under a plan, 
and do not support a determination of network access. 

(4) This section i s e f f e c t i v e f o r a l l plans, whether new or re
newed, with e f f e c t i v e dates on or a f t e r January 1, 2015. 

NEW SECTION 

WAC 284-43-203 Use of siabcontracted networks. (1) The primary 
contractor with each provider and f a c i l i t y i n an issuer's network must 
be s p e c i f i c a l l y i d e n t i f i e d i n network report f i l i n g s with the commis
sioner. An issuer may use subcontracted networks as part of a provider 
network for a service area, subject to the following requirements: 

(a) An issuer must not elect to use less than one hundred percent 
of the subcontracted network or networks i n i t s service area. 

(b) An issuer may use a combination of d i r e c t l y contracting with 
providers and use of a subcontracted network i n the same service area. 

(2) Upon request by the commissioner, an issuer must produce an 
executed copy of i t s agreement with a subcontracted network, and cer-
t i f y to the commissioner that there i s reasonable assurance the pro
viders l i s t e d as part of the subcontracted network are under enforcea
ble contracts with the subcontractor. The contract with the subcon
tracted network's administrator must provide the issuer with the a b i l 
i t y to require providers to conform to the requirements i n chapter 
284-43 WAC, subchapter B. 
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(3) I f an issuer permits a f a c i l i t y or provider to delegate func
tions, the issuer must require the f a c i l i t y or provider t o : 

(a) Include the requirements of t h i s subchapter i n i t s contract
ing documents with the subcontractor, including providing the commis
sioner with access to any p e r t i n e n t information related to the con
t r a c t during the contract term, for up to ten years from the f i n a l 
date of the contract period, and i n c e r t a i n instances, where required 
by federal or state law, periods i n excess of ten years; 

(b) Provide the issuer with the r i g h t to approve, suspend or t e r 
minate any such arrangement. 

(4) This section i s e f f e c t i v e for a l l plans, whether new or re
newed, with e f f e c t i v e dates on or a f t e r January 1, 2015. 

NEW SECTION 

WAC 284-43-204 Provider d i r e c t o r i e s . (1) Provider d i r e c t o r i e s 
must be updated at least monthly, and must be offered to accommodate 
indi v i d u a l s with 1imited-English p r o f i c i e n c y or d i s a b i l i t i e s . An issu
er must post the current provider d i r e c t o r y f o r each health plan on
l i n e , and must make a p r i n t e d copy of the current d i r e c t o r y available 
to an enrollee upon request as required under RCW 48.43.510 ( l ) ( g ) . 

(2) For each health plan, the associated provider d i r e c t o r y must 
include the following information for each provider: 

(a) The s p e c i a l t y area or areas for which the provider i s l i 
censed to practice and included i n the network; 

(b) Any in-network i n s t i t u t i o n a l a f f i l i a t i o n of the provider, 
such as hospitals where the provider has admitting p r i v i l e g e s or pro
vider groups with which a provider i s a member; 

(c) Whether the provider may be accessed without r e f e r r a l ; 
(d) Any languages, other than English, spoken by the provider. 
(3) An issuer must include i n i t s e l e c t r o n i c posting of a health 

plan's provider d i r e c t o r y a notation of any primary care, chiroprac
t o r , women's health care provider, or p e d i a t r i c i a n whose practice i s 
closed to new p a t i e n t s . 

(4) I f an issuer maintains more than one provider network, i t s 
posted provider d i r e c t o r y or d i rectories must make i t reasonably clear 
to an enrollee which network applies to which health plan. 

(5) Information about any available telemedicine services must be 
included and s p e c i f i c a l l y described. 

(6) Information about any available i n t e r p r e t e r services, commu
nicatio n and language assistance services, and a c c e s s i b i l i t y of the 
physical f a c i l i t y must be i d e n t i f i e d i n the d i r e c t o r y , and the mecha
nism by which an enrollee may access such services. 

(7) An issuer must include information about the network status 
of emergency providers as required by WAC 284-43-252. 

(8) This section i s e f f e c t i v e for a l l plans, whether new or re
newed, with e f f e c t i v e dates on or a f t e r January 1, 2015. 
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AMENDATORY SECTION (Amending WSR 99-16-036, f i l e d 7/28/99, e f f e c t i v e 
8/28/99) 

WAC 284-43-205 Every category of health care providers. (1) 
( (=e—of fectuato—fe^^e—roquiromont—&^—RGW—ij8 . 13 . 0 ̂ 5—fetofe—hoalth piano 
provide—coverage—&eH£—treatmonto—and oerviooo by overy oatogory of pro 
vider, — h e a l t h c a r r i e r s — o h a l l ) ) Issuers must not exclude any category 
of providers licensed by the state of Washington who provide health 
care services or care w i t h i n the scope of t h e i r practice for ( (condi
tions ooverod by basio health plan—(B.HP)—oerviooo JO dofinod by RCW 
18 . ^.3. 0C5 [ 1 . — I f the BHP eovero the condition;—the o a r r i e r may) ) serv
ices covered as essential health benefits. as defined i n WAC 
284-43-878 and RCW 48.43.715. for i n d i v i d u a l and small group plans; 
and as covered by the basic health plan. as defined i n RCW 
48.43.005(4), f o r olans other than i n d i v i d u a l and small group. 

For i n d i v i d u a l and small group plans, the issuer must not exclude 
a category of provider who i s licensed to provide services for 
( (that) ) a covered condition, and i s acting w i t h i n the scope of prac
t i c e , unless such services would not meet the ( ( c a r r i e r ' o ) ) issuer's 
standards pursuant to RCW 48.43.045 (l)((-fte+)) (a) . For example, { 
the 5HP providoo covorago f o r ) ) i f the issuer covers outpatient t r e a t 
ment of lower back pain as oart of the essential health benefits, any 
category of provider that provides c o s t - e f f e c t i v e and c l i n i c a l l y e f f i 
cacious outpatient treatment for lower back pain w i t h i n i t s scope of 
practice and otherwise abides by standards pursuant to RCW 48.43.045 
(l)((-ffe7—fs^)) (a) must not be excluded from the network. 

(2) RCW 48.43.045 ( 1 ) ( ( 4 ^ ) ) l a l permits ( (health oarriora) ) i s 
suers to require providers to abide by c e r t a i n standards. These stand
ards may not be used i n a manner designed to exclude categories of 
providers unreasonably. For example, ( (hoalth—oarriora—F*ey) ) issuers 
must not decide that a p a r t i c u l a r category of provider can never ren
der any c o s t - e f f e c t i v e or c l i n i c a l l y e f f i c a c i o u s services and thereby 
exclude that category of provider completely from health plans on that 
basis. ( (Ho^iover,—health—carriero m.ay doterm.ine—that—partioular aerv 
i 000—§ S r s—partiGulag—conditiona—fey—partioular—ca tegorioo— a 4—providera 
are not—coot o f f e o t i v o — a ^ — c l i n i c a l l y effiGaoiouo;—and may e3[elude ouoh 
ocrvicoa—from—coverage—a^—roimburacm.Gnt—under—a—health—plan.—A^^y—ouch 
d o 0 o-r m i n -a t i o n a—.muofe—fee—oupport-ed—fey—relevant—i-nf orm.ation—a^—e-¥TLdcnGG 

—fefee—feype—uauall-y—oo.noidorod—a^—relied—upon—i:ft—m.a Icing—dotorm.ina-
tions of coot-offGQtiveneoo or c l i n i c a l o f f i e a c y . ) ) 

(3) Health plans are not pr o h i b i t e d by t h i s section from placing 
reasonable l i m i t s on i n d i v i d u a l services rendered by speci f i c catego
rie s of providers based on relevant information or evidence of the 
type usually considered and r e l i e d upon i n making determinations of 
cost-effectiveness or c l i n i c a l e f f i c a c y . However, health plans ( (ss^) ) 
must not contain unreasonable l i m i t s , and ( (ffisy) ) must not include 
l i m i t s on the type of provider permitted to render the covered service 
unless such l i m i t s comply with RCW 48.43.045 ( l ) ( ( - ^ * + ) ) (a) . 

(4) This section does not p r o h i b i t health plans from using re
s t r i c t e d networks. ( ( " e a l t h c a r r i e r o ) ) Issuers o f f e r i n g plans with re
s t r i c t e d networks may select the i n d i v i d u a l providers i n any category 
of provider with whom they w i l l contract or whom they w i l l reimburse. 
( (i^. h o a l t h — c a r r i e r ) ) An issuer i s not required by RCW 48.43.045 or 
t h i s section to accede to a request by any i n d i v i d u a l provider for i n 
clusion i n any network for any health plan. 
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(a) Health plan((5)) networks that use "gatekeepers" or "medical 
homes" for access to s p e c i a l i s t providers may use them for access to 
specified categories of providers. 

(b) For purppses of t h i s section: 
( i ) "Gatekeeper" means re q u i r i n g a r e f e r r a l from a primary care 

or d i r e c t access Provider or o r a c t i t i c n e r to access specialty or i n 
patient services. 

( i i ) "Medical home" means a team based health care delivery model 
for patient centered primary care that provides comprehensive and con
tinuous medical care to patients with the goal of obtaining maximized 
hea1th outcomes as modified and uodated bv the Agency f o r Healtheare 
Research and Quality, the U.S. Department of Health and Human Services 
(HRSA). and other state and federal agencies. 

(5) ( (Health—carriero—f?iey) ) Issuers must not o f f e r coverage for 
health services for c e r t a i n categories of providers solely as a sepa
r a t e l y priced optional b e n e f i t . 

(6) The insurance commissioner may grant reasonable temporary ex
tensions of time for implementation of RCW 48.43.045 or t h i s section, 
or any part thereof, for good cause shown. 

( (-f^H—^^^4—health—carriers— a f ^—their—piano;—provider—contracto; 
notworko—aftd—opcrationa—ahall—oonf erm—fee—fe4=^e—provioiono—e^—thia—aec 
t i o n WAC 281 13 205; by January 1, 2000.)) 

AMENDATORY SECTION (Amending WSR 11-07-015, f i l e d 3/8/11, e f f e c t i v e 
4/8/11) 

WAC 284-43-220 Network reports—Format. ( (Each—health . c a r r i e r 
m.uot—file with—the ccrfLmi00i0ner—a—Provider !iGtwor]c—Form ?. and a Net 
work Enrollment—Form. D. ) ) (1) An issuer must submit i t s provider net
work materials to the commissioner for approval p r i o r to or at the 
time i t f i l e s a newly offered health olan. 

(a) For i n d i v i d u a l and small groups, the submission must occur 
when the issuer submits i t s olan under WAC 284-170-870. For groups 
other than i n d i v i d u a l and small, the submission must occur when the 
issuer submits a new health plan and as reouired i n t h i s section. 

(b) The commissioner mav extend the time for f i l i n g f or good 
cause shown. 

(c) For plan vear 2015 onlv, the commissioner wi11 permit a safe 
harbor standard. An issuer who can not meet the submission require
ments i n (e) and (f) of t h i s subsection w i l l be determined to meet the 
requirements of those subsections even i f the submissions are incom
plete, provided that the issuer: 

(1) I d e n t i f i e s s p e c i f i c a l l y each mao required under subsection 
(3) (e) ( i ) of t h i s section, or Access Plan component required under 
subsection ( 3 ) ( f ) of t h i s section, which has not been included i n 
whole or part; 

( i i ) Explains the s p e c i f i c reason each mao or component has not 
been included; and 

( i i i ) Sets f o r t h the issuer's plan to complete the submission, 
including the date(s) bv which each incomplete mao and component w i l l 
be completed and submitted. 

(2) Unless indicated otherwise, the issuer's reports must be sub-
mitted e l e c t r o n i c a l l y and completed consistent with the posted submis-
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sion i n s t r u c t i o n s on the commissioner's web s i t e . using the required 
formats. 

(3) For Plan vears beginning January 1. 2015, an issuer must sub
mit the following s p e c i f i c documents and data to the commissioner to 
document network access: 

(a) Provider Network Form A. ( ( A — o a r r i e r ) ) An issuer must ( ( f i l e 
an Glcctronio)) submit a report of a l l p a r t i c i p a t i n g providers by net
work. 

( (Thio—roport .must—eontain all—data—item.o—ohown i n Provider Not 
vforlc Form, .'^i preocribod by and available—from the—Gomjn.iaoioner .—updated 
roporto .muot b e — f i l e d each m.onth.) ) 

( i ) The Provider Network Form A must be submitted for each net
work being reviewed for network access. A network mav be used bv more 
than one plan. 

( i i ) An issuer must indicate whether a orpvider i s an essential 
community provider as i n s t r u c t e d i n the commissioner's Provider Net
work Form A i n s t r u c t i o n s . 

( i i i ) An issuer must submit an updated, accurate Provider Network 
Form A on a monthly basis bv the 5th of each month for each network 
and when a material change i n the network occurs as described i n sub
chapter B. 

(iv) F i l i n g of t h i s data s a t i s f i e s the reporting requirements of 
RCW 48.44.080 and the requirements of RCW 48.46.030 r e l a t i n g to f i l i n g 
of notices that describe( { a ) ) changes i n the provider network. 

( (+3-3-) ) (b) Provider d i r e c t o r y c e r t i f i c a t i o n . An issuer must sub
mit at the time of each Provider Network Form A submission a c e r t i f i 
cation that the provider d i r e c t o r y posted on the issuer's web s i t e i s 
s p e c i f i c to each plan, accurate as of the l a s t date of the o r i o r 
month. A c e r t i f i c a t i o n signed bv an o f f i c e r of the issuer must confirm 
that the provider d i r e c t o r y contains onlv providers and f a c i l i t i e s 
with which the issuer has a signed contract that i s i n e f f e c t on the 
date of the c e r t i f i c a t i o n . 

(c) Network Enrollment Form B. ( (Sy Karch—3^77—2001;—and ovory 
year—theroaf tor;—a—ea-r-r-iro-r—mu a t—prepare—af t—electronie—report—ohoTf.H>g 
fe4^e—total—num±>Gr—e-§—oovorod—pcroona—'nhs—were—enti't-^od—fee—health—oaro 
acrvicGa during—each m.onth of the year;—e3teluding nonrooidGntc . — o o p -
arato)) The Network Enrollment Form B report provides the commissioner 
with an issuer's count of t o t a l covered 1ives f o r the p r i o r year, dur
ing each month of the year, f o r each health olan bv countv. 

( i ) The report must be ( ( f i l e d ) ) submitted for each network ( (fey 
l i n e — — b u s i . n o o o ) ) as a separate reoort. The report must contain a l l 
data items shown i n and conform to the format of Network Enrollment 
Form B prescribed by and available from the commissioner. 

{ (-f-3+) ) ( i i ) An issuer must submit t h i s reoort bv March 31st of 
each year. 

(d) Alternate Access Delivery Request Form C. For plan years that 
begin on or a f t e r January 1, 2015. al t e r n a t e access de l i v e r y reouests 
must be submitted when an issue r's network meets one or more of the 
c r i t e r i a i n WAC 284-43-200 (15) (a) through (d) . Alternate access de
l i v e r y requests must be submitted to the commissioner using the A l t e r 
nate Access Delivery Recuest Form C. 

( i ) The Alternate Access Delivery Request Form C submission must 
address the following areas, and mav include other a d d i t i o n a l informa
t i o n as reouested bv the commissioner: 

(A) A description of the s p e c i f i c issues the al t e r n a t e access de
l i v e r y system i s intended to address, accompanied bv suooortino data 
describing how the al t e r n a t e access d e l i v e r y system ensures that en-
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r o l l e e s have reasonable access to s u f f i c i e n t providers and f a c i l i t i e s , 
bv number and tvpe, f o r covered services; 

(B) A d e s c r i p t i o n and schedule of cost-sharing requirements for 
providers that f a l l under the a l t e r n a t e access d e l i v e r y svstem; 

(C) The issuer's proposed method of noting on i t s provider direc
tory how an enrollee can access provider tvpes under the alternate ac
cess d e l i v e r y svstem; 

(D) The issuer's marketing plan to accommodate the time period 
that the alternate access d e l i v e r y svstem i s i n e f f e c t , and s p e c i f i 
c a l l y describe how i t impacts current and future enrollment and for 
what period of time; 

( i i ) Provider Network Form A and Network Enrollment Form B sub
missions are reouired i n r e l a t i o n to an a l t e r n a t e access d e l i v e r y svs
tem on the basis described i n subsections (1) and (2) of t h i s section. 

( i i i ) I f a network becomes unable to meet the network access 
standards a f t e r aooroval but o r i o r to the health product's e f f e c t i v e 
date. an alternate access d e l i v e r y request must include a timeline to 
bring the network i n t o f u l l compliance with t h i s subchapter. 

(e) Geographic Network Reports. 
( i ) The geograohic maooinq c r i t e r i a o u t l i n e d below are minimum 

requirements and w i l l be considered i n coni unction with the standards 
set f o r t h i n WAC 284-43-200 and 284-43-222. One map for each of the 
following provider tvoes must be submitted: 

(A) Hospital and emergency services. Mao must i d e n t i f y provider 
locations, and demonstrate that each enrollee i n the service area has 
access w i t h i n t h i r t y minutes i n an urban area and s i x t y minutes i n a 
r u r a l area from e i t h e r t h e i r residence or workplace to general hospi
t a l f a c i l i t i e s including emergency services. 

(B) Primary care providers. Mao must demonstrate that eighty per
cent of the enrollees i n the service area have access w i t h i n t h i r t y 
miles i n an urban area and s i x t v miles i n a r u r a l area from e i t h e r 
t h e i r residence or workplace to a orimarv care provider with an ooen 
practice. The provider tvoe selected must have a license under T i t l e 
18 RCW that includes orimarv care services i n the scooe of license. 

(C) Mental health and substance use disorder providers. For gen
er a l mental health oroviders, such as licensed p s y c h i a t r i s t s , psychol
ogists, s o c i a l workers, and mental health nurse o r a c t i t i c n e r s , the map 
must demonstrate that eighty percent of the enrollees i n the service 
area have access to a mental health provider w i t h i n t h i r t y miles i n an 
urban area and s i x t y miles i n a r u r a l area from e i t h e r t h e i r residence 
or workplace. For specialty mental health providers and substance use 
disorder oroviders. the map must demonstrate that eighty percent of 
the enrollees have access to the f o l l o w i n g tvoes of service provider 
or f a c i l i t y : Evaluation and treatment, voluntary and involuntary inpa
t i e n t mental health and substance use disorder treatment, outpatient 
mental health and substance use disorder treatment. and behavioral 
therapy. I f one of the tvoes of specialty providers i s not aval1able 
as required above, the issuer must oropose an a l t e r n a t e access d e l i v 
ery system to meet t h i s requirement. 

(D) Pediatric services. For general p e d i a t r i c services. the map 
must demonstrate that eighty percent of the covered children i n the 
service area have access to a p e d i a t r i c i a n or other provider whose 1 i -
cense under T i t l e 18 RCW includes p e d i a t r i c services i n the scooe of 
license. This access must be w i t h i n t h i r t y miles i n an urban area and 
s i x t y miles i n a r u r a l area of t h e i r family or placement residence. 
For specialty p e d i a t r i c services, the map must demonstrate that eiohtv 
percent of covered c h i l d r e n i n the service area have access to oedia-
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t r i e specialty care w i t h i n s i x t y miles i n an urban area and ninety 
miles in a r u r a l area of t h e i r family or placement residence. The pe
d i a t r i c s pecialty types include, but are not l i m i t e d to, nephrology, 
pulmonoloqy. rheumatology. hematoloov-oncology. p e r i n a t a l medicine, 
neurodeveloomental d i s a b i l i t i e s , cardiology, endocrinology, and gas
troenterology . 

(E) Specialty services. An issuer must provide one mao for the 
service area f o r s p e c i a l t i e s found on the American Board of Medical 
Specialties l i s t of approved medical specialty beards. The map must 
demonstrate that eiohtv percent of the enrollees i n the service area 
have access to an adequate number of providers and f a c i l i t i e s i n each 
specialty. Subspecialties are subsumed on the map. 

(F) Theraov services. An issuer must provide one map that demon
strates that eighty percent of the enrollees have access to the f o l 
lowing tvoes of Providers w i t h i n t h i r t y miles i n an urban area and 
s i x t y miles i n a r u r a l area of t h e i r residence or workplace: Chiro
practor, r e h a b i l i t a t i v e service providers and h a b i l i t a t i v e service 
providers. 

(G) Home health. hosoice, v i s i o n . and dental providers. An issuer 
must provide one map that i d e n t i f ies each provider or f a c i l i t y to 
which an enrollee has access i n the service area f o r home health care, 
hosoice. v i s i o n , and o e d i a t r i c o r a l coverage, including a l l i e d dental 
professionals, dental t h e r a o i s t s , d e n t i s t s , and o r t h o d o n t i s t s . 

(H) Covered oharmacv disoensing services. An issuer must provide 
one map that demonstrates the geographic d i s t r i b u t i o n of the pharmacy 
disoensing services w i t h i n the service area. I f a pharmacy benefit 
manager i s used bv the issuer, the issuer must establish that the spe
c i f i c a l l y contracted pharmacy locations w i t h i n the service area are 
available to enrollees through the pharmacy be n e f i t manager. 

(I) Essential community oroviders. An issuer must provide one mao 
that demonstrates the geographic d i s t r i b u t i o n of essential community 
providers, by tvoe of provider or f a c i l i t y , w i t h i n the service area. 
This requirement applies only to q u a l i f i e d health plans as c e r t i f i e d 
i n RCW 43.71.065. 

( i i ) Each report must include the provider data points on each 
map, t i t l e the map as tp the provider type or f a c i l i t y tvoe i t repre
sents, include the network i d e n t i f i c a t i o n number the mao applies to, 
and the name of each county included on the reoort. 

f i i i ) For olan vears beginning January 1. 2015. and everv vear 
thereafter, an issuer must submit reports as reouired i n subsection 
(1) of t h i s section to the commissioner for review and aooroval, or 
when an a l t e r n a t e access d e l i v e r y request i s submitted. 

(f) Access Plan. An issuer must establish an access olan s p e c i f i c 
to each product that describes the issuer's strateqy. p o l i c i e s . and 
procedures necessary to establishing. maintaining, and administering 
an adeguate network^ 

( i ) At a minimum, the issuer's o o l i c i e s and procedures referenced 
i n the access plan must address: 

(A) Referral of enrollees out-of-network, including c r i t e r i a for 
determining when an out-of-network r e f e r r a l i s reouired or aooroori-
ate; 

fB) Cooavment and coinsurance determination standards for e n r o l l 
ees accessing care out-of-network; 

(C) Standards of a c c e s s i b i l i t y exoressed i n terms of objectives 
and minimum levels below which c o r r e c t i v e action w i l l be taken, i n 
cluding the proximity of s p e c i a l i s t s and hospitals to primary care 
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sources, and a method and process for documentation confirming that 
access w i l l not r e s u l t i n delav detrimental to health of enrollees; 

(D) Monitoring p o l i c i e s and procedures f o r compliance. including 
tracking and documenting network capacity and a v a i l a b i l i t y ; 

(E) Standard hpurs of operation, and after-hours, for o r i o r au
th o r i z a t i o n , consumer and provider assistance, and claims adjudica
t i o n ; 

(F) Triage and screening arrangements f o r p r i o r authorization re
ouests; 

(G) Prior authorization processes that enrollees must follow, i n 
cluding the resoonsibi 1,1 t i e s and scooe of use of nonl icensed s t a f f to 
handle enrollee c a l l s about p r i o r a u t h o r i z a t i o n ; 

(H) Soecific procedures and materials used to address the needs 
of enrollees with limited-English p r o f i c i e n c y and 1iteracv, with d i 
verse c u l t u r a l and ethnic backgrounds, and with physical and mental 
d i s a b i l i t i e s ; 

(I) Assessment of the health status of the oppulation of e n r o l l 
ees or orosoective enrollees, including incorooration of the findings 
of lo c a l public health community assessments. and standardized outcome 
measures. and use of the assessment data and findings to develop net
work or networks i n the service area; 

(J) N o t i f i c a t i o n to enrollees regarding personal health informa
t i o n privacy r i g h t s and r e s t r i c t i o n s , termination of a provider from 
the network, and maintaining c o n t i n u i t y of care f o r enrollees when 
there i s a material change i n the orovider network, insolvency of the 
issuer, or other cessation of operations; 

(K) Issuer's process f o r co r r e c t i v e action f o r providers related 
to the provider' s ll,c^n$ure. o r i o r authorization, r e f e r r a l and access 
comoliance. The process must include remedies to address i n s u f f i c i e n t 
access to appointments or services. 

( i i ) An access olan aoolicable to each oroduct must be submitted 
with every Geographic Network Report when the issuer seeks i n i t i a l 
c e r t i f i c a t i o n of the network, submits i t s annual rate f i l i n g to the 
commissioner f o r review and aooroval. or when an a l t e r n a t i v e access 
delivery reouest i s reguired due to a material change i n the network. 

( i i i ) The current access olan. with a l l associated data sets, 
o o l i c i e s and procedures. must be made available to the commissioner 
uoon request, and a summary of the access plan's associated procedures 
must be made available to the public uoon request. 

(4) For purposes of t h i s section ((-:—f-a-)—"Line of buoineoo" moans 
either i n d i v i d u a l ; om.all—group or large group coveragey 

-ffe-5—"Network" meano—efee—group—of p a r t i c i p a t i n g providero—and f a 
o i l i t i e o providing hoalth caro—aerviceo—to a p a r t i o u l a r — l i n o — o f buoi
neoo.) ). "urban area" means: 

(a) A county with a density of ninety persons per square mile; or 
(b) An area w i t h i n a twenty-five mile radius around an incorpora

ted c i t y with a population of more than t h i r t y thousand. 

NEW SECTION 

WAC 284-43-221 Essential community providers f o r exchange plans-
D e f i n i t i o n . "Essential community provider" means providers l i s t e d on 
the Centers for Medicare and Medicaid Services Non-Exhaustive L i s t of 
Essential Community Providers. This l i s t includes providers and f a -
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c i l i t i e s that have demonstrated service to medicaid, low-income, and 
medically underserved populations i n add i t i o n to those that meet the 
federal minimum standard, which includes: 

(1) Hospitals and providers who p a r t i c i p a t e i n the federal 34OB 
Drug Pricing Program; 

(2) Disproportionate share hospitals, as designated annually; 
(3) Those e l i g i b l e f o r Section 1927 Nominal Drug Pricing; 
(4) Those whose patient mix i s at least t h i r t y percent medicaid 

or medicaid expansion patients who have approved applications for the 
Electronic Medical Record Incentive Program; 

(5) State licensed community c l i n i c s or health centers or commun
i t y c l i n i c s exempt from licensure; 

(6) Indian health care providers as defined i n WAC 
284-43-130(17); 

(7) Long-term care f a c i l i t i e s i n which the average residency rate 
i s f i f t y percent or more e l i g i b l e f or medicaid during the preceding 
calendar year; 

(8) School-based health centers as referenced f o r funding i n Sec. 
4101 of T i t l e IV of ACA; 

(9) Providers i d e n t i f i e d as essential community providers by the 
U.S. Department of Health and Human Services through subregulatory 
guidance or b u l l e t i n s ; 

(10) F a c i l i t i e s or providers who waive charges or charge for 
services on a s l i d i n g scale based on income and that do not r e s t r i c t 
access or services because of a c l i e n t ' s f i n a n c i a l l i m i t a t i o n s ; 

(11) T i t l e X Family Planning C l i n i c s and T i t l e X look-alike Fami
l y Planning C l i n i c s ; 

(12) Rural based or free health centers as i d e n t i f i e d on the Ru
r a l Health C l i n i c and the Washington Free C l i n i c Association web 
s i t e s ; and 

(13) Federal q u a l i f i e d health centers (FQHC) or FQHC look-alikes. 

NEW SECTION 

WAC 284-43-222 Essential community providers f o r exchange plans-
Network access. (1) An issuer must include essential community pro
viders i n i t s provider network for q u a l i f i e d health plans and q u a l i 
f i e d stand-alone dental plans i n compliance with t h i s section and as 
defined i n WAC 284-43-221. 

(2) An issuer must include a s u f f i c i e n t number and type of essen
t i a l community providers i n i t s provider network to provide reasonable 
access to the medically underserved or low-income i n the service area, 
unless the issuer can provide s u b s t a n t i a l evidence of good f a i t h ef
f o r t s on i t s part to contract with the providers or f a c i l i t i e s i n the 
service area. Such evidence of good f a i t h e f f o r t s to contract w i l l i n 
clude documentation about the e f f o r t s to contract but not the substan
t i v e contract terms offered by ei t h e r the issuer or the provider. 

(3) The following minimum standards apply to establish adequate 
q u a l i f i e d health plan i n c l u s i o n of essential community providers: 

(a) Each issuer must demonstrate that at least t h i r t y percent of 
available primary care providers, p e d i a t r i c i a n s , and hospitals that 
meet the d e f i n i t i o n of an essential community provider i n each plan's 
service area p a r t i c i p a t e i n the provider network; 
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(b) The issuer's provider network must include access to one hun
dred percent of Indian health care providers i n a service area, as de
fined i n WAC 284-43-130(17), such that q u a l i f i e d enrollees obtain a l l 
covered services at no greater cost than i f the service was obtained 
from network providers or f a c i l i t i e s ; 

(c) Within a service area, f i f t y percent of r u r a l health c l i n i c s 
located outside an area defined as urban by the 2010 Census must be 
included i n the issuer's provider network; 

(d) For essential community provider categories of which only one 
or two e x i s t i n the state, an issuer must demonstrate a good f a i t h ef
f o r t to contract with that provider or providers for i n c l u s i o n i n i t s 
network, which w i l l include documentation about the e f f o r t s to con
t r a c t but not the substantive contract terms offered by e i t h e r the i s 
suer or the provider; 

(e) For q u a l i f i e d health plans that include p e d i a t r i c o r a l serv
ices or q u a l i f i e d dental plans, t h i r t y percent of essential community 
providers i n the service area for p e d i a t r i c o r a l services must be i n 
cluded i n each issuer's provider network; 

(f) Ninety percent of a l l f e d e r a l l y q u a l i f i e d health centers and 
FQHC look-alike f a c i l i t i e s i n the service area must be included i n 
each issuer's provider network; 

(g) At least one essential community provider h o s p i t a l per county 
i n the service area must be included i n each issuer's provider net
work; 

(h) At least f i f t e e n percent of a l l providers p a r t i c i p a t i n g i n 
the 340B program i n the service area, balanced between h o s p i t a l and 
nonhospital e n t i t i e s , must be included i n the issuer's provider net
work; 

( i ) By 2016, at least seventy-five percent of a l l school-based 
health centers i n the service area must be included i n the issuer's 
network. 

(4) An issuer must, at the request of a school-based health cen
ter or group of school-based health centers, o f f e r to contract with 
such a center or centers to reimburse covered health care services de
l i v e r e d to enrollees under an issuer's health plan. 

(a) I f a contract i s not entered i n t o , the issuer must provide 
substantial evidence of good f a i t h e f f o r t s on i t s part to contract 
with a school-based health center or group of school-based health cen
t e r s . Such evidence of good f a i t h e f f o r t s to contract w i l l include 
documentation about the e f f o r t s to contract but not the substantive 
contract terms offered by e i t h e r the issuer or the provider. 

(b) "School-based health center" means a school-based location 
for the d e l i v e r y of health services, often operated as a partnership 
of schools and community health organizations, which can include issu
ers , which provide on-site medical and mental health services through 
a team of medical and mental health professionals to school-aged c h i l 
dren and adolescents. 

(5) An issuer must, at the request of an Indian health care pro
vider, o f f e r to contract with such a provider to reimburse covered 
health care services delivered to q u a l i f i e d enrollees under an issu
er's health plan. 

(a) Issuers are encouraged to use the current version of the 
Washington State Indian Health Care Provider Addendum, as posted on 
http://www.aihc-wa.com, to supplement the e x i s t i n g provider contracts 
when contracting with an Indian health care provider. 

(b) I f an Indian health care provider requests a contract and a 
contract i s not entered i n t o , the issuer must provide substantial e v i -
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dence of good f a i t h e f f o r t s on i t s part to contract with the Indian 
health care provider. Such evidence of good f a i t h e f f o r t s to contract 
w i l l include documentation about the e f f o r t s to contract but not the 
substantive contract terms offered by e i t h e r the issuer or the provid
er . 

(6) These requirements do not apply to integrated delivery sys
tems pursuant to RCW 43.71.065. 

NEW SECTION 

WAC 284-43-229 Tiered provider networks. (1) "Tiered provider 
network" means a network that i d e n t i f i e s and groups providers and f a 
c i l i t i e s i n t o s p e c i f i c groups to which d i f f e r e n t provider reimburse
ment, enrollee cost-sharing, or provider access requirements, or any 
combination thereof, apply as a means to manage cost, u t i l i z a t i o n , 
q u a l i t y , or to otherwise i n c e n t i v i z e enrollee or provider behavior. 

(a) An issuer may use a term other than t i e r e d network as long as 
the term i s not misleading or susceptible to confus ion with a s p e c i f i c 
licensee designation, such as accountable care organization. 

(b) An issuer must not use t i e r e d networks to 1 i m i t access to 
cer t a i n categories of providers or f a c i l i t i e s . 

(2) When an issuer's contracts include the placement of providers 
or f a c i l i t i e s i n t i e r s , and the network design r e s u l t s i n cost d i f f e r 
e n t i a l s for enrollees, the issuer must disclose to enrollees at the 
time of enrollment the cost difference and the basis for the issuer's 
placement of providers or f a c i l i t i e s i n one t i e r or another. 

(3) The lowest cost-sharing t i e r of a t i e r e d network must provide 
enrollees with adequate access and choice among health care providers 
and f a c i l i t i e s f o r essential health benefits as set f o r t h i n WAC 
284-43-878, 284-43-879, and 284-43-880. 

(4) Cost-sharing d i f f e r e n t i a l s between t i e r s must not be imposed 
on an enrollee i f the sole provider or f a c i l i t y type or category re
quired to d e l i v e r a covered service i s not available to the enrollee 
i n the lowest cost-sharing t i e r of the network. 

(a) A l l enrollees must have reasonable access to providers and 
f a c i l i t i e s at the lowest cost t i e r of cost-sharing. 

(b) Variations i n cost-sharing between t i e r s must be reasonable 
i n r e l a t i o n to the premium rate charged. 

(5) An issuer must include with the Provider Compensation Agree
ment the metrics and methodology used to assign p a r t i c i p a t i n g provid
ers and f a c i l i t i e s to t i e r s . An issuer must be able to demonstrate to 
the commissioner's s a t i s f a c t i o n that i t s assignment of providers and 
f a c i l i t i e s to t i e r s , when based on a r a t i n g system, i s consistent with 
the issuer's placement methodology. 

(a) When an issuer revises or amends a q u a l i t y , c o s t - e f f i c i e n c y 
or t i e r i n g program related to i t s provider network, i t must provide 
notice to affected providers and f a c i l i t i e s of the proposed change 
s i x t y days before n o t i f y i n g the public of the program. The notice must 
explain the methodology and data, i f any, used for p a r t i c u l a r provid
ers and f a c i l i t i e s and include information on provider appeal r i g h t s 
as stated i n the provider agreement. 

(b) An issuer must make i t s physician cost p r o f i l e available to 
providers and f a c i l i t i e s under a t i e r e d network, including the w r i t t e n 
c r i t e r i a by which the provider's performance i s measured. 
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(6) An issuer's provider and f a c i l i t y ranking program, and the 
c r i t e r i a used to assign providers and f a c i l i t i e s to d i f f e r e n t t i e r s , 
must not be described i n advertis i n g or plan documents so as to de
ceive consumers as to issuer r a t i n g practices and t h e i r a f f e c t on 
aval1able b e n e f i t s . When a t i e r e d network i s used, an issuer must pro
vide d e t a i l e d information on i t s web s i t e and i f requested, make 
available i n paper form information about the t i e r e d network i n c l u d 
ing, but not l i m i t e d t o : 

(a) The providers and f a c i l i t i e s p a r t i c i p a t i n g i n the t i e r e d net
work; 

(b) The sel e c t i o n c r i t e r i a , i f any, used to place the providers 
and f a c i l i t i e s , but not including the r e s u l t s of applying those selec
t i o n c r i t e r i a to a p a r t i c u l a r provider or f a c i l i t y ; 

(c) The p o t e n t i a l f o r providers and f a c i l i t i e s to move from one 
t i e r to another at any time; and 

(d) The t i e r i n which each p a r t i c i p a t i n g provider or f a c i l i t y i s 
assigned. 

(7) For any health plan i n e f f e c t on a t i e r e d network's reassign
ment date, an issuer must make a good f a i t h e f f o r t to provide informa
t i o n to affected enrollees at least s i x t y days before the reassignment 
takes e f f e c t . This information includes, but i s not l i m i t e d to, the 
procedure the enrollee must fol l o w to choose an alternate provider or 
f a c i l i t y to obtain treatment at the same cost-sharing l e v e l . The spe
c i f i c classes of enrollees to whom notice must be sent are: 

(a) Patients of a reassigned primary care provider i f t h e i r p r i 
mary care provider i s reassigned to a higher cost-sharing l e v e l ; 

(b) A patient i n the second or t h i r d trimester of pregnancy i f a 
care provider or f a c i l i t y i n connection with her pregnancy i s reas
signed to a higher cost-sharing l e v e l ; 

(c) A t e r m i n a l l y i l l p a t i e n t i f a provider or f a c i l i t y i n connec
t i o n with the i l l n e s s i s reassigned to a higher cost-sharing l e v e l ; 
and 

(d) Patients under active treatment f o r cancer or hematologic 
disorders, i f the provider or f a c i l i t y that i s d e l i v e r i n g the care i s 
reassigned to a higher cost-sharing l e v e l . 

NEW SECTION 

WAC 284-43-230 Assessment of access. (1) The commissioner w i l l 
assess whether an issuer's provider network access meets the require
ments of WAC 284-4 3-200, 284-4 3-201, and 284-43-205 such that a l l 
health plan services to enrollees w i l l be accessible i n a timely man
ner appropriate for the enrollee's condition. Factors considered by 
the commissioner w i l l include the follo w i n g : 

(a) The lo c a t i o n of the p a r t i c i p a t i n g providers and f a c i l i t i e s ; 
(b) The lo c a t i o n of employers or enrollees i n the health plan; 
(c) The range of services offered by providers and f a c i l i t i e s f or 

the health plan; 
(d) Health plan provisions that recognize and provide for extra

ordinary medical needs of enrollees that cannot be adequately treated 
by the network's p a r t i c i p a t i n g providers and f a c i l i t i e s ; 

(e) The number of enrollees w i t h i n each service area l i v i n g i n 
cert a i n types of i n s t i t u t i o n s or who have chronic, severe, or disa-
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b l i n g medical conditions, as determined by the population the issuer 
i s covering and the benefits provided; 

( f ) The a v a i l a b i l i t y of s p e c i f i c types of providers who del i v e r 
medically necessary services to enrollees under the supervision of a 
provider licensed under T i t l e 18 RCW; 

(g) The a v a i l a b i l i t y w i t h i n the service area of f a c i l i t i e s under 
T i t l e s 70 and 71 RCW; 

(h) Accreditation as to network access by a national accredita
t i o n organization including, but not l i m i t e d to, the National Commit
tee f o r Quality Assurance (NCQA), the Joint Commission, Accreditation 
Association of Ambulatory Health Care (AAAHC), or URAC. 

(2) In determining whether an issuer has complied with the p r o v i 
sions of WAC 284-43-200, the commissioner w i l l give due consideration 
to the r e l a t i v e a v a i l a b i l i t y of health care providers or f a c i l i t i e s i n 
the service area under consideration and to the standards established 
by state agency health care purchasers. Relative a v a i l a b i l i t y includes 
the willingness of providers or f a c i l i t i e s i n the service area to con
t r a c t with the issuer under reasonable terms and conditions. 

(3) I f the commissioner determines that an issuer's proposed or 
current network for a health plan i s not adequate, the commissioner 
may, for good cause shown, permit the issuer to propose changes s u f f i 
cient to make the network adequate w i t h i n a sixty-day period of time. 
The proposal must include a mechanism to ensure that new enrollees 
have access to an open primary care provider w i t h i n ten business days 
of e n r o l l i n g i n the plan while the proposed changes are being imple
mented . This requirement i s i n addition to such enforcement action as 
is otherwise permitted under T i t l e 48 RCW. 

AMENDATORY SECTION (Amending WSR 00-04-034, f i l e d 1/24/00, e f f e c t i v e 
2/24/00) 

WAC 284-43-250 ( (Health—Garrioag) ) Issuer standards f o r women's 
r i g h t to d i r e c t l y access c e r t a i n health care p r a c t i t i o n e r s f o r women's 
health care services. ( l ) ( a ) "Women's health care services" ( (io do 
fined—€-e) ) means organized services to provide health care to women, 
inclusive of the women's preventive services reouired bv the Health 
Resources and Services Administration of the U.S. Department of Health 
and Human Services. The services include, but ( (need)) are not ((be)) 
l i m i t e d to, maternity care, reproductive health services, gynecologi
cal care, general examination, and preventive care as medically appro
p r i a t e , and medically appropriate follow-up v i s i t s f o r these services. 
( (General—eiLominationa,—preventive—caro,—a^d—modioally—appropriate 
follow up—oaro—an^e—limited to—aerviooo—related to m.aternity;—reproduo 
t i'vo—hool th—aerviGGO /—gyne GO l o g i c a l — o a r o ̂ — e ^—other—hoalth—OGrviceo 
that—a^E-e—partiou-a-*?—-a—wom.e n /—suoh—e-s—breaot—eMaminationo . ) ) Women's 
health care services also include any appropriate health care service 
for other health problems, discovered and treated during the course of 
a v i s i t to a women's health care p r a c t i t i o n e r for a women's health 
care service, which i s w i t h i n the p r a c t i t i o n e r ' s scope of practice. 
For purposes of determining a woman's r i g h t to d i r e c t l y access health 
services covered by the plan, maternity care, reproductive health, and 
preventive services include ( (7-) ) j Contraceptive services, t e s t i n g and 
treatment for sexually transmitted diseases, pregnancy termination, 
breast-feeding, and complications of pregnancy. 
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(b) ( (A o a r r i o r m.ay) ) An issuer must not exclude or l i m i t access 
to covered women's health care services offered by a p a r t i c u l a r type 
of women's health care provider. p r a c t i t i o n e r . or f a c i l i t y i n a manner 
that would unreasonably r e s t r i c t access to that type of providerj_ 
p r a c t i t i o n e r . or f a c i l i t y or covered service. For example, ( ( a — c a r r i e r 
fftdy)) an issuer must not impose a l i m i t a t i o n on maternity services 
that would require a l l c h i l d b i r t h to occur i n a ho s p i t a l attended by 
a physicianj_ t h u s ( ( T ) ) preventing a woman from choosing between and 
using the b i r t h i n g services of an advanced registered nurse p r a c t i 
tioner ( (ap G c i a l i o t — i n m.idwifory) ) . a c e r t i f i e d midwife, or a licensed 
midwife. 

(c) ( (A—carrior—ssay) ) An issuer must not impose n o t i f i c a t i o n or 
p r i o r authorization requirements upon women's health care p r a c t i t i o n 
er s.i_.Dr^vider^j__ajid_XdciJ^^ who render women's health care services 
or upon women who d i r e c t l y access such services unless such require
ments are imposed upon other providers o f f e r i n g s i m i l a r types of serv
ice. For example, ( ( a — o a r r i o r may) ) an issuer must not require a d i 
r e c t l y accessed women's health care p r a c t i t i o n e r to n o t i f y the plan 
w i t h i n seven days of providing d i r e c t women's health care services i f 
a primary care provider would not aIso be required to provide seven-
day notice to the ( ( c a r r i e r ) ) issuer for the same or s i m i l a r service. 

(2) ( ( A — h e a l t h — c a r r i e r — a h a l l ) ) An issuer must not deny coverage 
for medically appropriate laboratory services, imaging services, diag
nostic services, or pres c r i p t i o n s for pharmaceutical or medical sup
p l i e s , which are ordered by a d i r e c t l y accessed women's health care 
p r a c t i t i o n e r , and which are w i t h i n the p r a c t i t i o n e r ' s scope of prac
t i c e , i f such services would be covered when provided by another type 
of health care p r a c t i t i o n e r . ({A health o a r r i e r o h a l l ) ) An issuer must 
not require authorization by another type of health care p r a c t i t i o n e r 
for these services. For example, i f the ( ( c a r r i e r ) ) issuer would cover 
a p r e s c r i p t i o n i f the p r e s c r i p t i o n had been w r i t t e n by the primary 
care provider, the ( ( c a r r i e r — s h a l l ) ) issuer must cover the prescrip
t i o n w r i t t e n by the d i r e c t l y accessed women's health care p r a c t i t i o n 
er . 

(3) (a) A l l ((hoalth oarriero o h a l l ) ) issuers must permit each f e 
male ((policyholder;—oubooribor;—onroiled p a r t i c i p a n t j — o r benofioiary 
e-§—oarrior—policiea^—plana;—and prograrr.o—written;—am.endod;—e^—renewed 
after—July—39T—1905; ) ) enrollee of a health plan to d i r e c t l y access 
( i^he—tvT'^^—^—v^omen ' a — h o a l t h — c a r e — p r a o t i tioncra—identified—irft—RGW 
48.12.100(2:/) ) providers or p r a c t i t i o n e r s f o r appropriate covered 
women's health care services without p r i o r r e f e r r a l from another 
health care p r a c t i t i o n e r . 

(b) ((Beginning July 1;—2000; )) An issuer may l i m i t d i r e c t access 
'( (m.ay be l i m i t e d ) ) to those women's health care p r a c t i t i o n e r s who have 
signed p a r t i c i p a t i n g provider agreements with the ( ( c a r r i e r ) ) issuer 
for a s p e c i f i c ( ( b e n e f i t ) ) health plan network. Irrespective of the 
f i n a n c i a l arrangements ( (a o a r r i o r ) ) an issuer may have with p a r t i c i 
pating providers, ( ( a — c a r r i e r ) ) an issuer may not l i m i t and ( (s h a l l ) ) 
must not permit a network provider to l i m i t access to a subset of par
t i c i p a t i n g women's health care p r a c t i t i o n e r s w i t h i n the network. Such 
an impermissible l i m i t a t i o n might arise when a primary care provider's 
group practice receives a c a p i t a t i o n payment for comprehensive care to 
( (a—oovorod peraon)) an enrollee and then represents to the ( (ooverod 
person)) enrollee that only those gynecologists i n the primary care 
provider's c l i n i c are available f o r d i r e c t access. Nothing i n t h i s 
subsection ( ( s h a l l ) ) must be int e r p r e t e d to p r o h i b i t ( (a o a r r i o r ) ) an 
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issuer from contracting with a provider to render l i m i t e d health care 
services. 

(c) Every ( ( c a r r i o r — o h a l l ) ) issuer must include i n each provider 
network( (7-) ) a s u f f i c i e n t number of each type of p r a c t i t i o n e r included 
i n the d e f i n i t i o n of women's health care p r a c t i t i o n e r s i n RCW 
48.42.100(2). A " s u f f i c i e n t number" means enough to reasonably ensure 
that enrollees can exercise t h e i r r i g h t of d i r e c t access w i t h i n t h e i r 
service area, based on the number of providers with women's health 
care service i n the scooe of t h e i r 1icense, and the number of e n r o l l 
ees . An issuer must demonstrate the basis on which i t determined the 
suf f i c i e n c y of the number and type of providers under t h i s section. 

(d) ( (Beginning—July—=T—2000, ) ) A woman ' s r i g h t to d i r e c t l y ac
cess p r a c t i t i o n e r s f o r health care services^, as provided under RCW 
48.42.100, includes the r i g h t to obtain appropriate women's health 
care services ordered by the p r a c t i t i o n e r from a p a r t i c i p a t i n g f a c i l i 
t y used by the p r a c t i t i o n e r . 

(4) To inform enrollees of t h e i r r i g h t s under RCW 48.42.100, a l l 
( ( h e a l t h — o a r r i e r o — o h a l l ) ) issuers must include i n enrollee handbooks a 
w r i t t e n explanation of a woman's r i g h t to d i r e c t l y access ( (women'a 
health—care p r a c t i t i o n o r o — ^ ^ ) ) covered women's health care services. 
Enrollee handbooks ( ( s h a l l ) ) must include information regarding any 
l i m i t a t i o n s to d i r e c t access, including, but not l i m i t e d to: 

(a) Limited d i r e c t access based on a benefit plan's closed net
work of p r a c t i t i o n e r s , i f appropriate; and 

(b) The ( ( o a r r i e r ' 0 ) ) issuer's r i g h t to l i m i t coverage to medi
c a l l y necessary and appropriate women's health care services. 

(5) No ( ( c a r r i e r ) ) issuer s h a l l impose cost-sharing, such as co-
payments or deductibles, for d i r e c t l y accessed women's health care 
services, that are not required for access to health care p r a c t i t i o n 
ers acting as primary care providers. 

NEW SECTION 

WAC 284-43-252 Hospital emergency seryice departments and prac
t i c e groups. Enrollees must have access to emergency services twenty-
four hours per day, seven days per week. An issuer must make good 
f a i t h attempts to contract with provider groups o f f e r i n g services 
w i t h i n hospital emergency departments, i f the ho s p i t a l i s included i n 
i t s network. Such evidence of good f a i t h e f f o r t s to contract w i l l i n 
clude documentation about the e f f o r t s to contract but not the substan
t i v e contract terms offered by e i t h e r the issuer or the provider 
groups. I f the issuer i s unsuccessful i n contracting with provider 
groups o f f e r i n g services w i t h i n contracted h o s p i t a l emergency depart
ments, the issuer's provider d i r e c t o r y must prominently note that 
while the hospital's emergency department i s contracted, the providers 
w i t h i n the department are not. 
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AMENDATORY SECTION (Amending WSR 99-21-016, f i l e d 10/11/99, e f f e c t i v e 
11/11/99) 

WAC 284-43-331 E f f e c t i v e date. (1) A l l p a r t i c i p a t i n g provider 
and f a c i l i t y contracts entered i n t o a f t e r the e f f e c t i v e date of these 
rules ( (ohall) ) mug_t comply with these rules no l a t e r than ( (July—3rr 

) January 1. 2015. 
(2) P a r t i c i p a t i n g provider and f a c i l i t y contracts entered i n t o 

p r i o r to the e f f e c t i v e date of these rules ( ( shall) ) must be amended 
upon renewal to comply with these rules, and a l l such contracts 
( ( s h a l l ) ) must conform to these provisions no l a t e r than January 1, 

The commissioner may extend the January 1, ( (2001)) 
for ( (a—heal t h — c a r r i e r ) ) an issuer for an ad d i t i o n a l 
one year, i f the ( ( h e a l t h — c a r r i e r ) ) issuer makes a 
. That request must explain how a good f a i t h e f f o r t at 
been made, provide the s p e c i f i c reasons the deadline 
and state the date the ( ( h e a l t h — c a r r i o r ) ) issuer ex-

( ( 5 ^ ^ ) ) 2015. 
2015, deadline 
( (ei^t—men tho) ) 
w r i t t e n request 
compliance has 
cannot be met, 
pects to be i n compliance 
January 1, ( ( 5 0 ^ ) ) 2015) . 

(no more than ( (oi)f montho) ) one vear beyond 

REPEALER 

The f o l l o w i n g section of the Washington Administrative Code i s 
repealed: 

WAC 284-43-340 Ef f e c t i v e date. 
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EXHIBIT 6 
12/19/2013 Email from Kacy Scott with Attached: 

 KP Provider Network Formation comments 12-19-13 



From: Scott. Kacv ( Q i n on behalf of OIC Rul« Coordinator 

To: Rpynote. Kate fOIO: Porte. Donna (QIC) 
Cc Keooh. Jim fOIO: QIC Rules Coordinator 

Subject: FW: R 2013-22 Provider Network Fomiatton exposure draft cornments 
Date; Ttiursday, December 19, 2013 3:47:24 PM 
Attachments: KP Proytdw NetworV Formattoo commgnts 12-19-13.PDF 

From: Meriene.S.Converse@kp.org [mailto:Meriene.S.Converse@kp.org] 
Sent: Thursday, December 19, 2013 3:45 PM 
To: OIC Rules Coordinator 

Subject: R 2013-22 Provider Network Formation exposure draft comments 

Dear Mr. Keogh, 

Thank you for sharing the exposure draft for R 2013-22 on provider network formation. My company is 
submitting the comments in the attached document. If you or the policy analyst have questions for us, 
please feel free to contact me directly. 
We look forward to working with your office in the coming weeks. 

Hellene Converw 
Regirtawy Consuttant II 
Ragulawy Advocacy and Consulting 

Kaiser Foundation Healih Plan of the Nonhwesi 
500 NE MuUnomah St . Suite 100 -- Floor 8 
Portland, Oregon 97232 

503-813-4049 (ofTce) 
49-4049 (Ue-line) 
503-936-3580 (eel) 
Mertene S ConverseOVp org 

NOTICE TO RECIPIENT: If you are not the intended redpient of this e-rnaii. you are pnshibited from sharing, copying, or othenwise 
using or disclosing its contents. If you have receivod this e-maS in error, please noufy the sender immedlaiety by repty e-mail and 
pemianentty delete this e-mail and any attachments without reading. fonwardir>g or saving them. Thank you. 
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KAISER PERMANEJVfTE. Kaiser Foundation Health Plan of the Northwest 

December 20, 2013 Transmitted electronically to rulescoordlnatorOoic.wa.gov 

Jim Keogh, Policy & Rules Manager 
Washington State Office of the Insurance Commissioner 

P.O. Box 40258 
Olympia, WA 98504 

Re: Health Coverage Issuer Provider Network Formation {R 2013-22) Preproposal Exposure 

Draft 

Dear Mr. Keogh, 

Thank you for the opportunity to provide comments on the exposure draft of R 2013-22 
Health Coverage Issuer Provider Network Formation. While this letter focuses on concerns 
from the perspective of Kaiser Permanente\ we also agree with the comments provided to 
the Office of the Insurance Commissioner (OIC) by the Association of Washington 
Healthcare Plans, America's Health Insurance Plans, and Group Health Cooperative. 

We disagree with the premise that network adequacy rulemaking is necessary for integrated 
health care delivery systems with high levels of customer satisfaction and quality 
acknowledgement from key outside rating organizations. Additionally, we respeafully 
request that another stakeholder meeting be held prior to filing a proposed rule in order to 
discuss this issue further. 

We recognize that network adequacy is a difficult topic to tackle. However, we have 
significant concerns about the approach taken in these rules and believe it is fundamentally 
flawed because it focuses on rigid, arbitrary requirements rather than quality of care, 
member satisfaction, and cost control. Additionally, the rules would create significant 
obstacles for integrated care organizations operating within the marketplace. 

We request that the rules presume network adequacy for integrated health care systems, 
such as Kaiser Permanente, which have a documented history of high quality ratings from 
independent rating organizations, high member satisfaction, and provider networks that 
consist primarily of its own medical group, which remains substantially constant from year 
to year. This presumption would balance the need for obj'eaive OIC oversight and consumer 
protection with flexibility for integrated health care delivery organizations with a proven 
history of providing high quality care. 

' In the Northwest Region, Kaiser Permanente includes Kaiser Foundation Health Plan of the 
Northwest, Kaiser Foundation Hospitals, the Permanente medical group (Northwest Permanente, 
P.C., Physicians and Surgeons) and the Permanente dental group (Permanente Dental Associates, 
PC). 

Kaiser Permanente Building 
500 NE Multnomah Street, Suite 100 

Portland, OR 97232 
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On October 18, 2013, we provided comments to the OIC on key considerations that should 
be taken into account in any draft rulemaking. Specifically, we requested that (1) the 
problem trying to be solved be clearly defined, (2) the focus be on patient satisfaction rather 
than rigid requirements, and (3) any proposal take into account unique qualities of 
integrated delivery systems. The draft rules do not take into account these expressed 
concerns. Rather, they take the rulemaking in the opposite direction. In addition to rigid and 
arbitrary network requirements, they would create cumbersome, unnecessary 
administrative requirements that neither provide value nor improve the member 
experience. Under the proposed rules, any variation from the rigid, arbitrary network 
requirements would push health plans into an alternative network approval process which 
gives the OIC full discretion to approve or disapprove the network. We are concerned that 
this will create barriers to innovation and cost control which would be ultimately be counter 
to the state's stated objeaives. 

Kaiser Permanente's model is not an "alternative" that should be conditioned on subjective 
approval. It is a top-rated, integrated, coordinated, patient-centered system with the 
characteristic which state and national governments are promoting as the solution to 
today's health care system concerns. Washington's own health system transformation 
efforts focus on integrating care and promoting networks that can drive better outcomes 
and value, including tiered and narrow networks^. We are very concerned that the drafts 
rules contradict other state efforts. 

Kaiser Permanente's Integrated Model of Care 

Unlike most American health care organizations. Kaiser Permanente is not just a health 
insurer, not just a hospital system, and not just a medical provider or group. We are all of 
those integrated in one health care delivery system. When our members enroll in one of our 
health plans, they are not just buying insurance. They are becoming a member of our high 
quality, integrated delivery system, which includes Kaiser Permanente providers and clinics. 

We have 75,000 members enrolled in Washington health plans in our service area of Clark 
and Cowlitz counties. Nearly 50,000 additional members are enrolled in Oregon health plans 
but live in Washington. Our members include those with coverage through private insurance 
(including individual and SHOP markets in the Washington Healthplanfinder starting in 
2014), public employee plans. Medicare, and Medicaid. 

Kaiser Permanente consistently receives among the highest marks in the country for service 
and quality. Last month, the National Committee for Quality Assurance (NCQA) ranked our 
Northwest commercial plan second in the nation out of 484 HMO and PPO plans. Our 
Northwest Medicare plan ranked third in the nation out of 405 plans. Both were ranked first 
in our service area. Our Northwest Medicare plan is 5-star rated, the highest possible rating 
by the Centers for Medicare and Medicaid Services. Accolades earned by Kaiser Permanente 
are the result of our ability to carefully arrange for the appropriate mix of providers and 
facilities to provide care through closely cooperating and functionally linked providers. 

' Washington State Health Care innovate Plan Executive Summary, December 19, 2013. 
http://vtfww.hca.wa.gov/shcip/Documents/SHCIP Exec Summary 121913.pdf 
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We primarily provide care through the Permanente medical and dental groups in Kaiser 
Permanente facilities, but we also contract with and refer patients to professionals outside 
Kaiser Permanente as appropriate. We provide hospital care through a mix of Kaiser 
Permanente hospitals and contracted hospitals. Key to our ability to ensure affordability and 
quality is ensuring that our contracted providers embrace the medical praaice philosophies 
so important to this integrated model. Examples include: 

• Care must be patient-centered, evidence-based, and coordinated. Medical decisions 
are made jointfy by Kaiser Permanente members and their Kaiser Permanente 
providers. 

• Willingness to achieve joint goals, including continually improving quality and 
outcomes. 

• Shared interoperability, including compatible electronic health records systems, to 
ensure contracted providers are part of our integrated model. 

• Willingness to develop payment arrangements that support the integrated model. 

Start Fresh and Engage Stakeholders 

We believe the approach evident in these rules is fundamentally flawed and detrimental to 
the development and continuance of high quality, integrated health care delivery systems in 
the state of Washington. Therefore, we recommend that the OIC start fresh, first defining 
the problem to be solved and drafting a proposal that is focused on member satisfaction 
and quality, and which takes into account the stated benefits of integrated health care 
delivery models. 

There are numerous examples of conflicts within the rules, unnecessary requirements that 
provide no value to patients and that create new barriers for integrated systems. We are 
unable to provide an exhaustive list within the short comment period. The list below is not 
exhaustive but provides a few examples: 

• The rules neither reflect real referral patterns nor established service areas. Rather 
they focus rigidly on counties ignoring the actual location of delivery systems and 
patient access patterns. In particular, the rules fail to acknowledge delivery systems 
that cross county and state lines. 

• The rules tilt toward the creation of an any-willing-provider model. Rather than 
focusing on the delivery of high quality care, the rules shift the burden to carriers to 
establish why certain providers are not included in a network. The rules also require 
carriers to maintain a list of provider types that are closed to contracting and 
provide limited reasons why a carrier may close network participation. This 
requirement does not make sense for a system like Kaiser Permanente which 
primarily utilizes employed providers, and these requirements would not benefit 
our members but would increase administrative costs. 

• The rules blur the line between medical management and networks, providing new 
coverage and medical management requirements when other regulations on the 
topic currently exist and are not being modified. 
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• The rules conflict with federal law regarding essential community providers, 
neglecting to include the flexibility in federal law for integrated, closed systems and 
the state law regarding qualified health plans that reference this federal law. 

• The rules include numerous inconsistencies. For example, the same area of 
reporting is described differently from one section to another, making it difficult to 
discern whether the metrics tracking and reporting are happening at a product or 
plan level. 

• The rules create unnecessary administrative burdens that do not improve the 
member experience or add value. For example, the rules require an online provider 
directory specific to each health plan. The rules require duplicative mapping of 
provider networks by plan. These requirements do not contemplate an integrated 
system that primarily uses the same network across lines of business and only add 
administrative costs. 

• The single effective date for provider contracts to be changed applies to all existing 
and new contracts. Not having a staggered implementation will create a backlog of 
contraa amendment filings and an administrative burden for issuers, contracted 
providers, and the OIC alike. 

• There is no ability to review or cure perceived deficiencies. There rules only 
contemplate two cases: an adequate network or an alternative network. 

We participated In the stakeholder meeting on October 22, 2013, but there was not enough 
time to go through the entire draft outline prepared by the OIC. Unfortunately, a follow-up 
meeting in November was cancelled and not rescheduled. The scope of this rule-making is 
complex and we believe K is critical to have a thorough discussion with stakeholders before 
drafting a proposed set of complicated rules which could drastically change the market. The 
OIC should hold an additional stakeholder meeting to discuss concerns in more detail before 
developing its next proposal. 

Conclusion 

While we believe the current proposed rules are unworkable and counter to the broader 
state of Washington health care reform objectives, we do appreciate the challenge of 
drafting these rules in a way that balances an array of stakeholder interests. We would 
welcome the opportunity to work more closely with the OIC to draft rules that meet the 
needs of the market and integrated health care delivery systems. We look forward to 
continuing to work with your office on this important topic. 

Sincerely, 

Sue Hennessy 
Vice President, Strategic Planning & Health Plan Services 
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Mandy Weeks Decl. 

EXHIBIT 7 
04/17/2014 Email from Jim Keogh with Attached: 

R 2013-22 Provider Network Proposed Rule KP Comments 04-16-14 



From: Keooh. 3)m f O i n on behalf of OIC Rules Coordinator 
To: Reynolds. Kate f O i n 

Subject FW: R 2013-22 proposed rule cooYnents 
Date: Thursday, April 17, 2014 lO: l6:3l AM 
At tadunents: R 2013-22 Provider Network Proposed Rule KP CommenB 4-16-I4.Qdf 

Jim Keogh 

Policy and Rules Manager (OIC) 
360-725-7056 

From: Merlene.S.Converse@kp.org [mailto:Meriene.S.Converse@kp.org] 
Sent: Wednesday, April 16, 2014 3:24 PM 
To: OIC Rules Coonjinator 
Cc: Brice, Emily (OIC); Reynolds, Kate (OIC) 
Subject: R 2013-22 proposed rtjie comments 

On behalf of my company, I am submitting our comments on the proposed rule for provider network 
formation. Please let me know if I can answer any questions for you. 

I plan to attend the public hearing and look fonvard to meeting you in person. 

Merlene Converse 
Regulatory Consuliani II 
Regulatory Advocacy and Consulung 

Kaiser Foundation Health Plan of the Nonhvitesi 
500 NE Multnomah St.. Suite 100 -- Floor 8 
PortJand. Oregon 97232 

503-813-4049 (office) 
49-4049 (tte-tine) 
503-936-SS80 (cen) 
Mgrigna S Conversg^'cD org 

NOTICE TO RECIPIE^^': If you are not the Intended redpient of this e-mail, you are prohibited from sharirig. copying, or otherwise 
using or disdostrtg its contents, tf you have received this e-maa in error, please notify the sender immedlawly by reply e-mail and 
pem;anentty delete this e-ma3 and any attachmsnts without reading, forwarding or saving them. Thank you. 
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KAISER PERMANENTE, Kaiser Foundaiton Health Plan of the Northwest 

April 16, 2014 Transmitted electronically to rulescoordinator@oic.wa.gov 

Kate Reynolds, Policy and Rules Manager 
Washington Office of the Insurance Commissioner 
P.O. 60x40258 
Olympia WA 98504 

Re: Provider Network Formation proposed rule (R 2013-22} 

Dear Ms. Reynolds, 

Thank you for the opportunity to comment on proposed rule R 2013-22 "Provider Network Formation." 
We still fundamentally disagree with the geographic distance approach the OIC is taking in the proposed 
rule and stand by our earlier comment letters. Any rulemaking on provider networks must include 
flexibility for integrated delivery systems to develop networks that are patient-centered and focus on 
controlling costs and providing quality care. 

However, there are four technical issues in the proposed rule that must be addressed prior to the 
adoption of the permanent rule: (1) the over-limiting definition of service area; (2) the lack of ability for 
integrated delivery systems to submit an alternate access delivery request; (3) the need for network 
reporting requirements at a unique provider network level instead of at a health plan level; and (4) Form 
A submission deadline changing to the 5̂ ^ of the month. 

1. Amend definition of service area, which disrupts existing delivery systems 
Recommendation: Delete "within the state" from WAC 284-43-130 (30). 

The proposed definition of "service area" in WAC284-43-130 (30) includes the phrase "within the state." 
This phrase creates unintended consequences when the term "service area' is used throughout the 
proposed rule. It limits OIC's consideration of networks to in-state providers only. This definition does 
not consider existing delivery systems, provider networks, and natural referral patterns that cross state 
boundaries. Portland is the closest major metropolitan area for consumers in Southwest Washington. 
The rules as currently written would disrupt existing delivery systems and limit consumer choice. We do 
not believe that was the intent of the OIC. We recommend that the phrase "within the state" be deleted 
from WAC 284-43-130 (30). 

Here are a few unintended consequences of the proposed definition: 

• Proposed WAC 284-43-200 (1) establishes that the provider network is In the service area, which 
by definition is limited to Washington. This section does not take into account the concept of 
currently existing provider networks that cross state boundaries but provide quality care within 
reasonable geographical distance to consumers in Southwest Washington. 

• • Proposed WAC 284-43-200 (5) establishes the referral process for providing access If 
participating providers are not available in the service area and allows certain hospital and 
transplant services to be provided at facilities in a "neighboring sen/ice area." However, the 
definition of service area limits this to "within the state." This is problematic because pediatric 
hospitals In the Portland-Vancouver metropolitan area are located in Portland, Oregon. The 
proposed rule wording has the effect that all Issuers offering health plans in Southwest 
Washington would have to seek an alternate access delivery request under WAC 284-43-201 for 

SOO NE Multnomah Street 
Portland, OR 97232 
503-813-2000 
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pediatric hospitals, even if they already have an existing provider contract with a pediatric 
hospital. 

For the two examples listed above, there is also a downstream problem if an issuer requests alternate 
access delivery under WAC 284-43-201 and submits the Form C request under WAC 284-43-220 (3)(d). 
The proposed language assumes that any providers under the alternate access delivery would be 
noncontracted, non-network providers. This assumption does not accurately reflect existing provider 
networks that cross state boundaries In the Portland-Vancouver metropolitan area. Changing the 
definition of service area would eliminate the need for issuers to submit alternate access delivery 
requests solely due to these unintended technical issues. 

2. Allow integrated systems to request alternate access delivery when needed 
Recommendation: Add language to WAC 284-43-200 (15} and update the cross reference in 
WAC 284-43-201 (1) to reflect the additional reason below. 

(e) An issuer uses an integrated delivery system to provide covered services. 

WAC 284-43-200 (15) lists specific reasons that an issuer may submit an alternate access delivery 
request. The current language does not recognize Kaiser Permanente's integrated delivery system, 
which primarily uses employed providers and Kaiser Permanente-owned facilities. Our model includes 
an exclusive relationship between Kaiser Foundation Health Plan of the Northwest, which is responsible 
for health plan coverage for our members, and the Permanente medical group, which has responsibility 
for providing medical services for all of our members. When the proposed rule criteria is applied to Clark 
County, a service area with more than 50,000 residents, the rule does not permit us to submit an 
alternate access delivery request unless contracting efforts with every available provider in the service 
area have been unsuccessful. This would disrupt the entire Kaiser Permanente model of care. This 
appears to be an oversight and is easily remedied by adding an additional path to the alternative access 
delivery option for integrated delivery systems. This change would not make any substantive changes to 
network and access requirements in the rules. It simply would allow Kaiser Foundation Health Plan of 
the Northwest to utilize the alternative access plan option If it were ever needed. 

3. Revise network reporting from plan level to network level 
Recommendation: Replace 'each health plan' with 'each network' to reduce administrative burden of 
reporting requirements in WAC 284-43-220. 

WAC 284-43-220 inconsistently refers to reporting at the health plan, product, or network level. These 
are different concepts, and if the proposed rule is not changed, the requirements will result in 
duplicative filings. This creates an administrative burden for both the OIC and the issuers without a 
corresponding benefit for Washington consumers. We would like to point out that the crosswalk of 
provider networks to specific health plans is already provided to the OIC through the SERFF binder filing 
process. We recommend that the OIC change references to reflect reporting and filing at the provider 
network level as indicated below: 

• WAC 284-43-220 (3){c). Change "each health plan by county" to read "each network by county." 

• The geonetwork reporting requirement in WAC 284-43-220 (3)(e), when read with WAC 284-43-
200 (1) requires reporting at the "each health plan" level. This will result in a large volume of 
duplicative geonetwork reports and maps. We recommend a change to one or both of these 
sections to resoh/e this issue. 

• WAC 284-43-220 (3)(0- Change "each health plan" to "each network." 
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• WAC 284-43-220 (3)(f)(K)(ii). Change "applicable to each product to "applicable to each 
network." We also note that the requirements in (3)(f) and (3)(f)(K)(ii) conflict with each other 
about the level at which the access plan is to be created. 

4. Adjust Form A submission deadline 
Recommendation: Change the Form A submission deadline in WAC 284-43-220(3}(a}(iii) to quarterly 

filings (from exposure draft) or to the 10th of the month instead of the 5th of the month. 

We note that an earlier exposure draft of this rule reflected a quarteriy rather than monthly Form A 

submission requirement. Provider network data does not significantly change from month to month, 

and a quarteriy submission If preferable because it reduces administrative burden for both the OIC and 

issuers while providing relevant information. 

The proposed rule in WAC 284-43-220 (3}(a)tiii) changes the submission deadline to the 5th of each 

month from the current 10th of the month submission deadline. Provider networks are set up to send 

data to health carriers in a time frame to achieve a 10th of the month submission, and provider 

contracts reflect those obligations. If the OIC believes a monthly rather than quarteriy Form A filing Is 

required, then we recommend that the due date be the 10th of each month. 

Conclusion 
We request the OIC revise the definition of service area, allow integrated delivery systems to submit an 
alternate access delivery request when there is a need to do so, specify network reporting at the unique 
provider network level Instead of the health plan level, and adjust the Form A submission deadline. 

Beyond the issues called out in this letter, we also support the comments from America's Health 
Insurance Plans (AHIP) and the Association of Washington Healthcare Plans (AWHP) on this 
proposed rule. 

Sincerely, 

David Lake 
Vice President, Health Plan Service and Administration 
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