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KFHPNW'S MOTION FOR STAY OF 
CEASE AND DESIST ORDER 

I. INTRODUCTION 

Kaiser Foundation Health Plan of the Northwest ("KFI-IPNW") respectfully requests that 

the Presiding Officer stay the Cease and Desist Order issued by the Office of the Insurance 

Commission ("OIC") on September 2, 2015 ("Order"). 

Pursuant to RCW 48.04.020(2), the Presiding Officer may impose a stay, upon written 

request, in those matters for which an automatic stay is not provided. Here, the Order is not 

subject to an automatic stay, because the OIC made the Order effective immediately. See RCW 

48.04.020(1). Accordingly, KFI-IPNW seeks a stay through this Motion. 
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II. BACKGROUND 

In recent months, KFHPNW has engaged in continuing discussions with OIC to obtain 

guidance regarding OIC's application of the Service Area definition (WAC 284-43-130(29)) for 

Network Access Standards (WAC 284-43-200) and the potential consumer impact resulting from 

such application. Declaration ofMaryarm Schwab in Support ofKFHPNW's Motion for Stay of 

Cease and Desist Order ("Schwab Deel."),~ 2. OIC's issuance of the Order in the midst of those 

discussions was unexpected, as KFI-IPNW instead anticipated further guidance from OIC. Id. 

Specifically, KFHPNW disagrees with OIC's application of the above-referenced 

definition of "service area" to large group plans. As articulated in KFHPNW' s Demand for 

Hearing, application of the definition of "service area" to large group plans is not consistent with 

the scope of the federal regulations on which the definition is based. Of more immediate concern 

and relevance to this Motion, the Order would presumptively require KFHPNW to issue, by 

October 1, 2015, discontinuation notices to certain plan enrollees, with discontinuation effective 

December 31, 2015. The affected enrollees would include those enrolled in plans that by the 

terms of the contract are scheduled to continue until June 30, 2016. In other words, the Order 

would result in the highly disruptive mid-year coverage termination for several enrollees. 

Despite the parties' ongoing discussions, OIC issued the Order on September 2, 2015, 

ordering KFHPNW: 

to immediately cease and desist from: 

A. Offering, selling or renewing any plans to any consumer that is 
ineligible because he or she does not currently work or live in 
Kaiser Foundation Health Plan of the Northwest's (Kaiser) 
Washington service are of Clark and Cowlitz counties; 

B. By December 31, 2015, providing coverage to all current 
enrollees who do no currently live or work in Clark and 
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Cowlitz counties. This includes, but is not limited to enrollees 
receiving coverage through Wahkiakum County - group 
# 1667 6, Bonneville Hot Springs Resort - group # 16311, and 
the Public Employees Benefits Board also known as PEBB. 
Affected enrollees must receive discontinuation notice pursuant 
to 48.43.035. 

Order, p. 1. The Order also mandates that, by September 16, 2015, KFHPNW: 

Id. at 2-3. 

will report to the Insurance Commissioner the following 
information relating to plans offered or sold to consumers who 
neither live nor work in Clark and Cowlitz counties: 

• The number of plans offered or sold; 

• The number of enrollees in the plans; 

• The premium charged enrollees; and 

• An estimate of all current out of pocket expenses incurred 
by enrollees to date. 

... [and] Kaiser will draft a lawful discontinuation notice of these 
policies and submit that draft for approval to the Insurance 
Commissioner. This notice will inform enrollees that their 
coverage will end as of December 31, 2015. 

. . . After approval of the notice by the Insurance Commissioner, 
Kaiser will timely issue this notice to the enrollees of these plans. 

KFHPNW complied by submitting the above-mandated materials to OIC on September 

16, 2015, but hereby seeks a stay of the Order's remaining directives until KFHPNW's challenge 

to the Order is resolved. Schwab Deel., iJ 4. Of immediate import, pursuant to the statute cited 

by OIC in connection with the discontinuation notices (RCW 48.43.035), issuance of 

discontinuation notices would need to occur by October 1, 2015 if coverage were to end as of 

December 31, 2015. 1 Id. atiJ 4. 

1 KFHPNW waited to file the accompanying Demand for Hearing and this Motion for 
Stay of Cease and Desist Order in the hope that it could resolve the underlying issues through 
continuing discussions with OIC. Schwab Deel., ii 3. However, to date, that approach has not 
resolved the issues. Id. 
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KFHPNW currently has two large group plans (Bonneville Hot Springs and Wahkiakum 

County) that are located in Washington outside of KFHPNW's service area, as interpreted by 

OIC: Clark and Cowlitz Counties. Id. at~ 5. KFHPNW additionally offers coverage to 79 large 

group employers located in the service area who have employees living outside the service area. 2 

Id. 590 employees in those 79 plans fall into that category. Id. However, KFHPNW lacks access 

to data regarding how many of those 590 employees work within the service area and therefore 

remain eligible for coverage under the plans. Id. 

III. ARGUMENT 

A. Absent a Stay, Irreparable Harm Will Occur 

Absent the issuance of a stay, KFHPNW and the members to whom KFHPNW provides 

coverage will face irreparable harm if OIC requires KFHPNW to issue discontinuation notices to 

customers and subsequently terminate coverage for enrollees. 

Cancelling coverage for employees and their families mid-contract - particularly where 

the employees may have just recently chosen a health plan during a regularly-scheduled open 

enrollment - would create significant disruption, confusion, and frustration. Members have an 

expectation that their coverage will be in force for the 12 months following enrollment, barring 

any change in their employment status. 

In all cases, the loss of Kaiser coverage will disrupt members' medical care, because 

KFHPNW' s primary provider network has no current contracts with other health plans. In other 

words, members who lose coverage under their existing plans will generally be no longer be able 

to receive medical care from their current providers even if they obtain alternate coverage. Many 

2 This includes the Public Employees Benefits Board. Schwab Deel.,~ 5. 
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members will therefore lose the ability to obtain care from providers with the Kaiser Permanente 

care team with whom they have long-established relationships. 

Not only will members' coverage and care be disrupted, but OIC's requirement that 

KFHPNW discontinue coverage (especially mid-contract) will irreparably harm KFHPNW by 

impacting its business, reputation, and goal to provide premier customer service. Scwab Deel., if 

8. Even if this matter were decided prior to discontinuation of coverage at the end of the year, 

the mandated issuance of discontinuation notices would irreparably harm both KFHPNW and its 

members, causing undue alarm and confusion and impacting KFHPNW's business relationships 

with members, who would begin seeking alternative coverage. Id 

This is especially so as the Order would require KFHPNW to send discontinuation 

notices directly to members who simply have an address outside of KFHPNW's service area. 

KFHPNW's data includes members' home addresses, but not their work addresses - KFHPNW 

relies on employers, who have more complete data, to only offer coverage under the plans to 

their employees who either live or work within the service area. KFHPNW's data indicates that 

there are currently 590 members enrolled in KFHPNW's large group plans who live outside of 

Clark and Cowlitz Counties. Because KFHPNW does not currently have access to data regarding 

how many of those members also work outside the service area, compliance with the Order 

would require KFHPNW to send notices to all 590 employees even though some remain eligible 

because they work inside the Service Area. Id at if 9. Requiring KFHPNW to send 

discontinuation notices directly to members who may actually remain eligible to continue 

coverage under large group plans offered to employers in the service area will unnecessarily 

alarm and confuse those members. Significantly, members of employer-sponsored health plans 
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generally do not receive discontinuation notices from carriers based on the group's determination 

of individual member eligibility, but only receive such notices when a carrier discontinues 

offering a group plan altogether. Id. at 'if 9. 

B. A Stay Will Not Cause Prejudice 

In juxtaposition to the irreparable harm that will occur to both KFHPNW and its 

members in the absence of a stay, a stay of the Order will not cause any prejudice to OIC or 

members enrolled in KFHPNW's large group plans. KFI-IPNW is unaware of any instance in 

which a KFHPNW member has been unable to obtain access to appropriate health care within 

KFHPNW's network. Indeed, many of the employees living outside the service area are just 

over the border and within an appropriately short distance of providers. Schwab Deel., 'if 10. As 

noted above, many of those employees may also work within the service area, eliminating any 

network adequacy concerns even under OIC's narrow definition of "service area." Nor can OIC 

articulate any prejudice that would warrant such a drastic and immediate remedy as issuing 

immediate discontinuation notices and discontinuing coverage in the middle of a plan year. No 

prejudice would result from a stay until such time as the Presiding Officer can appropriately 

resolve the merits of this case. 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

KFHPNW'S MOTION FOR STAY OF CEASE AND DESIST ORDER - 6 

STOJo~f, RIVJ<:S LLP 
ATrORNEYS 

600 Universit.r, Street, Suite 3600, Seattle, WA 98101 
1'e/ephone (206) 624-0900 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

v. CONCLUSION 

For the reasons set forth above, KFHPNW respectfully requests that the Order be stayed, 

pursuant to RCW 48.04.020(2). 

Dated this 24th day of September, 2015. 

in L. Larmer, WSBA #46289 
Karin D. Jones, WSBA # 42406 
600 University St., Ste. 3600 
Seattle, WA 98101 
Phone: (206) 624-0900 
Facsimile: (206) 386-7500 
robin.larmer@stoel.com 

. karin.jones@stoel.com 

Attorneys for KFHPNW 

KFHPNW'S MOTION FOR STAY OF CEASE AND DESIST ORDER - 7 

STOEL RIVES u.r 
AT!'OllNEYS 

600 University Slreel, Suite 3600, Seattle, WA 98101 
Telephone {206) 624-0900 



1 

2 

J 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

FILED 
1015 SEP¥ c:: 51:· 

HEARlllGS UNIT 
Off!Ct Of 

INSUHANCE CO~fMISSION£R 

BEFORE THE STATE OF WASHING TON 
OFFICE OF THE INSURANCE COMMISSIONER 

IN THE MATTER OF 

KAISER FOUNDATION HEALTH PLAN 
OF TI-IE NORTHWEST, 

Authorized Health Care Service Contractor. 

Respondent. 

Order No. 15-0205 
OICNo. 702 
NAIC No. 95540 

DECLARATION OF MARYANN 
SCHWAB IN SUPPORT OF 
KFHPNW'S MOTION FOR STAY OF 
CEASE AND DESIST ORDER 

L I am the Regional Compliance Officer of the Kaiser Foundation Health Plan of 

17 the Northwest ("KFI-IPNW"), a position I have held since March 2008, I am above the age of 18 

18 and competent to testify to the matters set forth herein. 

19 

20 

21 

22 

23 

24 

25 

26 

2, In recent months, KFI-IPNW has engaged in continuing discussions with the Office 

of the Insurance Commissioner ("OIC") to obtain guidance regarding OIC's application of the 

Service Area definition (WAC 284-43-130(29)) for Network Access Standards (WAC 284-43-

200) and the potential consumer impact resulting from such application. OIC's issuance of its 

September 2, 2015 Cease and Desist Order ("Order") in the midst of those discussions was 

unexpected, as KFI-IPNW instead anticipated further guidance from OIC. Specifically, 

KFI-IPNW disagrees with OIC's application of the above-referenced definition of "service area" 
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to large group plans, as application of the definition of "service area" to large group plans is not 

consistent with the scope of the federal regulations on which the definition is based. 

3. KFHPNW waited to file the accompanying Demand for Hearing and Motion for 

Stay of Cease and Desist Order in the hope that it could resolve the underlying issues through 

continuing discussions with OIC. However, to date, that approach has not resolved the issues. 

4. KFHPNW complied with the Order by submitting materials mandated therein to 

OJC on September 16, 2015. The Order further mandates that KFHPNW issue discontinuation 

notices to enrollees of certain plans. KFHPNW would need to do so by October I, 2015 if 

coverage under such phms were to end as of December 31, 2015. 

5. KFHPNW currently has two large group plans (Bonneville Hot Springs and 

Wahkiakum County) that are located in Washington outside of KFHPNW's service area, as 

interpreted by OIC: Clark and Cowlitz Counties. KFHPNW additionally offers coverage to 79 

large group employers located in the service area who have employees living outside the service 

area. This includes the Public Employees Benefits Board. 590 employees in those 79 plans fall 

into that category. However, KFHPNW lacks access to data regarding how many of those 590 

employees work within the service area and therefore remain eligible for coverage under the 

plans. 

6. Cancelling coverage for employees and their families mid-contract - particularly 

where the employees may have just recently chosen a health plan during a regularly-scheduled 

open enrollment - would create significant disruption, confusion, and frustration. Members have 

an expectation that their coverage will be in force for the 12 months following enrollment, 

barring any change in their employment status. 
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7. In all cases, the Joss of Kaiser coverage will disrupt members' medical care, 

because KFHPNW's primary provider network has no current contracts with other health plans. 

In other words, members who lose coverage under their existing plans will no longer be able to 

receive medical care from their current providers even if they obtain alternate coverage. Many 

members will therefore lose the ability to obtain care from providers with the Kaiser Permanente 

care team with whom they have long-established relationships. 

8. Not only will members' coverage and care be disrupted, but forced 

discontinuation of coverage (especially mid-contract) will irreparably harm KFHPNW by 

impacting its business, reputation, and goal to provide premier customer service. Even if this 

matter were decided prior to discontinuation of coverage at the end of the year, the mandated 

issuance of discontinuation notices as of October I, 2015 would irreparably harm both 

KFHPNW and its members, causing undue alarm and confusion and impacting KFHPNW's 

business relationships with members, who would begin seeking alternative coverage. 

9. Because KFHPNW does not currently have access to data regarding how many of 

those members also work outside the service area, compliance with the Order would require 

KFHPNW to send notices to all 590 employees even though some remain eligible because they 

work inside the Service Area. Requiring KFHPNW to send discontinuation notices directly to 

members who may actually remain eligible to continue coverage under large group plans offered 

to employers in the service area will unnecessarily alarm and confuse those members. 

Significantly, members of employer-sponsored health plans generally do not receive 

discontinuation notices from carriers based on the group's determination of individual member 
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eligibility, bµt only receive such notices when a carrier discontinues offering a group plan 

altogether. 

10. Many of the employees living outside KFHPNW's service area live just over the 

border and within an appropriately short distance of KFHPNW providers. 

l declare under penalty of perjury under the laws of the State of Washington that the 

foregoing is true and correct to the best of my knowledge. 

SIGNED at Portland, Oregon this 24th day of September, 2015. 
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CERTl.FICATE OF SERVICE 

I, Melissa Wood, certify under penalty of perjury under the Jaws of the State of 

Washington that, on September 24, 2015, I caused the foregoing document to be served on the 

persons listed below in the manner shown: 

Dated this 24111 day of September, 2015, at Seattle, Washington. 
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