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INTRODUCTION

In their Opposition to OIC Staff’s Motion for Summary Judgment, the Master Builders
Association, Building Industry Association, Northwest Marine T'rade Association, and Cambia
fail to establish standihg. Appellants continue to misstate and misapprehend the OIC’s
authority to disapprove the 2014 large group plans sold by Regence Blue Shield to the three
associations. Appellants continue to feign surprise over the effect of the 2014 group market
reforms of the ACA, and Appellants continue to insist the OIC should be _enforcing the old
association exception to the state community rating requirement even though the ACA now
replaces Washington’s cormmunity rating statute With a federal cominum'ty rating requirement
that contains no such exception. The OIC .therefore submits this brief reply.

STANDING

Appellants seek to establish that they are “aggrieved” parties entitled to demand a
hearing under the Insurance Code’s general hearing statute, RCW 48.04.01 0(1)(b),. through the
Declaration of Jerry Belur in support of MBA Trust, BIAW Trust, NMTA Trust and Carﬁbia’s
Opposition to OIC Staff’s Motion for Summary Judgment. Mr. Belur’s Declaration addresses
this issue in paragraph 13,l page 7, with pfedictions that the OIC’s diSapproval of the 2014
Regence plans will somehow cause the rates paid by participating employers to “increase
substantially,” that the disapproval will “impair the AHP’s ability to effectively compete for
healthcare beﬁeﬁt business for employers falling within certain demographics,” and that its
“membership will be limited to an aging demographic that will not be sustainable in the long

term.”
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It is well established that this kind of speculative assertion cannot confer standing, As
stated in KS Tacoma Holdings, LLC v. Shorelines Hearings Bd., 166 Wn. App. 117, 129,272
P.3d 876 (2012):

When a person or corporation alleges a threatened injury, as opposed to an existing

injury, the person or corporation must show an immediate; concrete, and specific injury

to themselves. Trepanier, 64 Wn. App. at 383 (citing Roshan v. Smith, 615 F. Supp.

901, 905 (D.D.C. 1985)). “If the injury is merely conjectural or hypothetical, there can

be no standing.” Treparier, 64 Wn. App. at 383 (citing United States v. Students

Challenging Regulatory Agency Procedures, 412U S. 609, 688-89, 93 8, Ct. 2405, 37
L. Ed. 2d 254 (1973)).

Such speculative assertions are also insufficient to defeat summary judgment. As stated
in Guile v. Ballard Cmty. Hosp., 70 Wn. App. 18, 25, 851 P.2d 689 (1993).

Affidavits containing conclusory statements without adequate factual support are
insufficient to defeat a motion for summary judgment.

Cambia’s allegation that it is “aggrieved” is even mofé thinly supported. Its sole
evidentiary basis appears to be the statément in parélgTaph 2 of the Declaration of Dale Neer In._
Support of the Association and Cambia’s Motion fé_r Suxﬁmary Judgment that Regence is
Cambia’s subsidiarj Cambia is not a health care service contractor, health maintenance
organization or disabi.lity insurer authorized to markét'health 'iﬁsufance in Washington. These
wer.e. Regence’s filings, not Cambia’s. Regence has not appealed the OIC’s disapproval of
these plans ﬁnd its time for doing so has expired, Cambia’s assertion that it has Standing to step
into Regence’s shoes because it owns Regence’s stock is without legal merit. As stated in
Opportunity Christian Church v. Washington Water Power Co., 136 Wash. 116, 120 - 121, 238
P. 641 t1925), rejecting a claim by stéclcholders in a water compaﬁy that they could assert

company rights the company itself had not asserted:
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The argument is plausible and ingenious, but, in our opinion, to adopt it would be very
dangerous and would in the long run have the effect of entirely disregarding the long-
standing fundamental rules of law to the effect that a stockholder of a private
corporation may not maintain a suit on behalf of the corporation to redress wrongs done
to it. Business of all kinds and natures is transacted by private corporations, and the
only safe rule to follow is that in all such instances the corporation is a separate entity
to be controlled by its board of trustees while acting in good faith and within their
power, and that it alone is the absolute owner of all of its property and rights, which
may be protected and enforced only by it through its officers, and seldom, if ever,
through the individual action of a stockholder, so long as the trustees act within their
power and in good faith, ' '

At any rate, the claims of all four of these appellants are barred by the specific
provisions of RCW 48.44.020(2) that limit the right to demand a hearing when a group plan
filing is disapproved to the health care service contractor or health maintenance organization
that submitted the filing. In their opposition to the OIC Staff’s Motion for Summary judgment,
Appellants do not even acknowledge, let alone try to distinguish, the controlling rule that
“Where general and special laws are concurrent, the special law applies to the subject matter
contemplated by it to the exclusion of the general law.” State v. Becker, 39 Wn.2d 94, 96, 234
P. (2d) 897 (1951).

Even if the appellants could create a triable issue of fact under the general hearing
statute, RCW 48.04.010, as to whether or not they are aggrieved, their hearing demands here
are governed by, and subject to dismissal under, the more specific provisions of RCW
48.44.020(2).

FEDERAL LAW

In their Opposition to OIC Staff’s Motion for Summary Judgment, page 12, Appellants

accuse the OIC staff of “labored logic” and insist that there has been no recent change in the

law. Although the Affordable Care Act is not a simple statute, the logic of the OIC’s position is

not labored and the “recent” change is clear.
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For plaﬁs with plan years commencing on or after January 1, 2014, the community
rating provisions of the ACA apply. These community rating requirements are set forth in 42

USCS § 300gg as follows:

(1) In general. With respect to the premium rate charged by a health insurance issuer
for health insurance coverage offered in the individual or small group market--

(A) such rate shall vary with respect to the particular plan or coverage involved only
by-- ~

(i) whether such plan or coverage covers an individual or family;

(ii) rating area, as established in accordance with paragraph (2);

(iii) -age, except that such rate shall not vary by more than 3 to 1 for adults (consistent
with section 2707(c) [42 USCS § 300gg-6(c)]); and

(iv) tobacco use, except that such rate shall not vary by more than 1. 5 to 1, and

(B) such rate shall not vary with respect to the particular plan or coverage involved by
any other factor not described in subparagraph (A). :

Per note 2 following this section “This section is effective for plan years béginning on
or after January 1, 2014, as provided by § 1255 of Act March 23, 2010, P.L. 111-148, which
appears as a note to this section.”

Any state law provision that prevents application of the federal community rating
requirements is preempted. 42 USCA § 300gg-23 provides in pertinent part as follo_ws:

(a) Continued applicability of State law with respect to health insurance issuers.

(1) In general. Subject to paragraph (2) and except as provided in subsection (b), this

part [42 USCS §§ 300gg et seq.] and part C [42 USCS §§ 300gg-91 et seq.] insofar as it

relates to this part [42 USCS §§ 300gg et seq.] shall not be construed to supersede

any provision of State law which establishes, implements, or continues in effect any

standard or requirement solely relating to health insurance issuers in connection with

individual or group health insurance coverage except to the extent that such standard

or requirement prevents the apphcatlon ofa requlrement of this part [42 USCS §§
300gg et seq.}]. (Emphasis supphecl )

The application of this preemption provision is confirmed in the March 14, 2013 letter
from Theresa Miller of CMS to Commissioner Kreidler advising that a state law that would

“prevent application of federal law to health insurance coverage provided through an

OIC STAFF'S RESPONSE 5 Office of the Insurance Commissioner
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association, and, consequently would prevent the application of the market reform provisions
under the PHS Act to the Washington market” ié preempted. {OIC Staff Reply to Appellants’
Motion for Summary Judgment, Addendum “A,” page 3.) The proposed state law Ms. Miller
was addressing was a 2013 proposed bill, SB 5607 and HB 1700, that would have amended
RCW 48.44.024, RCW 48.46.068, and RCW 48.21.045(3) to keep the association community
rating exception alivé past 2014 -by adding the following language to the excepﬁon:

(3) For plan years beginning on or after January 1, 2014, health plans provided

through associations or member-governed groups are deemed large group health benefit
plans, if the association or member-governed group:

(a) Operates solely within the borders of a single state and only includes member
companies that have a registered Washington state unified-business identifier;

(b) Complies with all state and federal laws applicable to fully insured large group
health plans; : '

(¢) Does not health underwrite individuals;

(d) Does not bar any entity from association membership based on age, health status, or
claims experience; and

(e) Offers coverage to all association members, regardless of age, health status, or
claims experience.

This bill did not pass.
Prior to Janvary 1, 2014, Washington’s community rating statute, RCW 48.44.023

(HCSC version), did not prevent application of the ACA’s market reform provision to the

- Washington market. Washington’s community rating requirement therefore continued to apply

as did the state exception to the state community rating requirement for employers purchasing
through assoéiations, RCW 48.44.024(2), which was enacted along with the state community
rating requirement in 1995 as part of House Bill 1146.

For plan years commencing January 1, 2014 and themafter, the ACA community rating
requirements replace Waéhington’s communﬁy rating requirements, The ACA allows no

community rating exception for employers purchasing coverage through associations. For plan

OIC STAFF’S RESPONSE 6 Office of the Insurance Commissioner
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years commencing on or after January 1, 2014, Washington’s community rating statute, RCW
48.44.023(3),‘ and the association exception to that statute, RCW 48.44.024(2), are therefore |
cleatly preempted by federal law.

This propesition is confirmed by the language of the Department of Health and Fluman
Serﬁces’ rule entitled “Rate Increase Disclosure and Review: Definitions of “Individual
Market’ and ‘Small Group Market’” that took effect November 1, 2011, cited in the second
declaration of Jim Keogh and in the rule makiné file for the OIC’s Market Transition Rule.
Although the language of this rule was modified in March of 2015, citation here is to the
federal language of the rule that was in effect at the time OIC’s Market Transition Rule was
adopted, at the time these plans were filed, and at the time they were disapproved. The rule
states at 76 FR 54979 in pertinent part as follows:

(2) Coverage that would be regulated as small group market coverage (as defined in

section 2791(e)(5)) if it were not sold through an assoc:latlon is subject to rate review as

small group market coverage.

The state statutory exception to WaShiﬁgton’s community rating statute, RCW
48.44.024(2), provides just the opposite:

Employers purchasing health plans provided through associations or through member

governed groups formed specifically for the purpose of purchasing health care are not

small employers and the plans are not subject to RCW.- 48.44.023(3).

Under the Supremacy Clause of the United States Constitution, the federal provisions
control. The state community rating provision and its companion state community rating
exception are clearly superseded by federal law for plans commencing on or éﬁer‘ January 1,
2014,

Without RCW 48.44.024(2), Appellants’ legal argument evaporates. A small member

employer within the association can no longer be treated as a lai‘ge employer, and the employee
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benefit plan no longer exists at the member employer level. For a bona fide association that
meets the ERISA “employer” definition, the association itself is now the employer, Appellants’
claim that such an association must not be treated as a single employer is simply wrong as a
matter of federal law.

Rating a single employee benefit plan that exists only at the true employer association

level at the wrong level is not only inconsistent with the Affordable Care Act; it also results in -

unfair discrimination. Similar risks are treated differently and identically situated employees
are charged different rates for the same benefits.
When the subgroups are created by the health carrier based on health status factors, as

they undeniably were here according to Regence’s filing, such a rating scheme also violates the

HIPAA non-discrimination rules. It is surely no defense to argue, as Appellants do at pages 10

tllrough 14 of their motion, that if Regence’s rating scheme violates HIPAA, it must have done
so even prior to January 1, 2014, Regence’s fating scheme may well have violated the HIPAA
non-discrimination rules even prior to the ACA under the logic of Fossen v. Blue Cross Blue
Shield of Montana, Inc., 744 F. Supp. 2d 1096 {D. Mont. 2010), discussed more fully at pages
16-17 of OIC Staft’s Motion for Summary Judgment. Prior to January 1, 2014, however, a
Fossen HIPAA discrimination argﬁment Wouid have been met in Washington With RCW
48.44,024(2), just as it was in the 2007 Spokane County Superior Court case, Associated Indus.
Of the Inland Nw. v. OIC, cited at page 11 of Appellants’ Opposition to the QIC Staff’ s Motion
for Summary Judgment, Because the ACA has now replaced Washington’s community rating
statute with a federal community rating requirement that contains no such exception, RCW

48.44.024(2) no longer applies.
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At pages 13 — 14 or their Opposition, Appellants seek to obfuscate the change in the
law introduced by the Affordable Care Act by conflating the “bona fide association” definition
in the Public Health Service Act with the ERISA definition in 42 USCS § 1002(5) of an
“employer,” i.e. “any person acting directly as an employer, or indirectly in the interest of an
employer, in relation to an employee benefit plan; and includes a group or association of
employers acting for an employer in such capacity.” The CMS bulletin to which Appellants
refer, Addendum 1 to OIC Staff’s Motion for Summary Judgment, makes clear that the “bona
fide association” concept has absolutely no application to the ERISA “employer” definition or
to the issue in this case. Footnote 4, page 2, of the bulletin, for example, states;

Title XXVII of the PHS Act does recognized coverage offered through “bona fide

associations,” but only for purposes of providing limited exceptions from its guaranteed

issue and guaranteed renewability requirements. PHS Act §§ 27311; 2732b6, ¢); :

2741(e)(1); 2742(b)(5),(e). The bona fide association concept has no other significance

under the PHS Act, and, importantly, does not modify or affect the analysis of whether

health insurance coverage belongs to the individual or group market.

Under the Affordable Care Act, Regence was required in 2014 to begin rating these
employee welfare benefit plans as single large group plans issued to a single large employer.
Regence refused to do so and filed rates that did not match its forms. The OIC had not only the

legal authority, but the legal obligation under the group market reforms of the Affordable Care

Act, to reject such filings.

CONCLUSION
For these reasons, in addition to those set forth in the OIC Staff’s Motion for Summary

Judgment and Response to Appellants® Motion for Summary Judgment, the OIC Staff
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respectfully requests entry of an Order denying Appellants’ Motion, granting the OIC Staff’s
Motion, and dismissing these hearing demands.
Dated this 3rd day of June, 2015.
OFFICE OF INSURANCE COMMISSIONER
C Aok frmn,
Charles Brown
nsurance Enforcement Specialist
Office of the Insurance Commissioner
OIC STATFF’S RESPONSE 10 Office of the Insurance Commissioner
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CERTIFICATE OF MAILING

The undersigned certifies under the penalty of perjury under the laws of the state of
Washington that I am now and at all times herein mentioned, a citizen of the United States, a resident of
the state of Washington, over the age of eighteen years, not a party to or interested in the above-entitled
action, and competent to be a witness hereim,

On the date given below I caused to be served the foregoing OIC STAFF’S RESPONSE TO
MBA, BIAW, NMTA, AND CAMBIA OPPOSITION TO THE MOTION FOR SUMMARY
JUDGMENT OF THE OIC STAFF; DECLARATION OF JIM C. KEOUGH IN RESPONSE TO MBA
TRUST, NMTA TRUST, BIAW TRUST, AND CAMBIA’S OPPOSITION TO OIC STAFF’S
MOTION FOR SUMMARY JUDGMENT on the following individuals listed below in the manner
shown;

Judge George Finkle (Ret.) Maren R. Norton, Attorney for Cambia

Presiding Officer : Robin L. Lamer, Attorney for Cambia

Office of the Insurance Commissioner Karin D. Jones, Attorney for Cambia

kellye(@oic, wa.gov ' Stoel Rives, LLP
600 University St., Ste. 3600

Vie email and hand delivery Seattle, WA 98101
maren.norton@stoel.com
robin.larmer@stoel.com
karin.jones(@stoel.com
Rence M. Howard, Attorney for BIAW and MBA
PerkinsCoie
1201 Third Ave, Suite 4900
Scattle, WA 98101-3099
RHoward@@perkinscoie.com
Earl J. Hereford
KHBB Law '
705 Second Ave., Hoge Building, Ste, 800
Seattle, WA 98104
jhereford(@khbblaw.com
Via email and by depositing in the U.S. mail via
state Consolidated Mail Service with proper
postage affixed to.

Dated this 3rd day of June, 2015, in Tumwater, Washington.

CHRISTINE M. %RIBE |

Paralegal, Legal Affairs Division
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I, Jim C. Keogh, am ovér the age of eighteen years old. I make the following declaration based
on first hand personal knowledge and am competent to testify to the facts set forth herein.

1. I am the Policy and Rules Manager'for the Policy Division of the Office of the
Insurance _Cornmissionér (OIC). I have been in that position since November 2013.

2. I have been with the OIC for seven years. Prior to my current position, I was an
Economic Policy Analyst for the OIC. | |

3. I am the OIC staff person who has been primarily responsible for e?&luaﬁng the
data and information available to the OIC concerniﬁg association health plans. One of the key
issues I have been tasked with analyzing is the reasons for the difference in the premiﬁms
charged for health plans sold to small employers in the small group market (small group health
plans) versus health plans sold to small employers through associations (assodiation health
plans). | |

4, Since the Mathematica report discussed in my previously submitted declaraﬁon
was issued, I have monjto_red and analyzed continuing trends in the association health plan
market. As part of my review and analysis of this issue, I. have reviewed health plan filings
submitted by insurance carriers that have sold large group health planﬁ to assoéiations, the
annual statements submitted by carriers, information submitted to the Insurance Commissioner
pursuant to the Legislature’s authorized data call, information in the Mathematica Report, and
other information provided by carriers and associations about enrollment in association health
plans since the Mathematica Report was issued. Based upon this information, I believe the
Declaration of Jerry Belur dated May 19, 2015, in Support of Cambia and the Associations’

Opposition to OIC Staff’s Motion for Summary Judgment is factually flawed.

5. For example, the points in paragraphs 4 and 5 of Mr. Belur’s Declaration focus

on age demographics. The 2008 data from the Mathematica study, which was the basis for my

- analysis of age differences between Association Health Plans and the small group market,

DECLARATION OF JIM KEOGH 2 Office of the Insurance Commissioner
DOCKET NO. 15-0062; 15-0071; PO Box 40255
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clearly showed that both MBA (16.7%) and BIAW (20.2%) Regence plans had a significantly
smaller percentage of over-50 enrollees than found among the three major small group plan
insurers at that same point in time: Regence (24.1%); Premera (27.4%); and Group Health
Options (30.2%). Mr. Belur’s comparison of 2014-2015 data for these three Association Health
Plans to 2008 data is a badly flawed comparison. It ignores both the aging demographics in the
state over this time period and the impact of the recession on both job losses and subsequent
hires (primarily among younger workers). These changes are significant. For example, the
MBA and BIAW l-ost approximately 33% of their enrollees from 2008 to 2014. During this
same period the percentage of over 55 enrollees in the small g’rbup- market grew from
approximately 11% to 21% for the same insurance carriers cited above, strongly ifnplying a
similar or greater growth in the over 50 population in this market.

6. In péragraph 6 of his declaratidn, Mr. Belur asserts that the age-banded rates
offered to these three associations are not gender based. Howevé;', page 8 of the Associations’
original Motion for Summary Judgmel_lt cites a Regence response in Regence’s SERFF filing
clarifying that “New member groups place in categorsz 0 must meet the following criteria ....
(6) maintain a male percentagé of 79% or greater”. There is a premium differen(;e between
enrollees placed in Category 0 and those placed in Category 1 or 2. Those member groups.
placed in Category 0 pay 9-10% less than those placed in Category 1 and over 20% iess than
those placed in Category 2. Clearly gender is a part of the rate setting.

7. In paragraph 8 of his dec]a‘ratidn,'.l‘vh. Belur compares age bahding in the small
group markét to Regence’s use of age in these filings. The comparison is misleading, Age
banding in the small group market applies to individual enrollees based on the age of the
individual enrollee, not to subgroups within the same plan, and the '_effect on an enrollee’s.
premium occurs incrementally and gradually (typically annually). In a typical Regence small

group plan, for example, the premium differential between an employee who is 50 and

DECLARATION OF JIM KEOGH 3 Office of the Insurance Commissioner
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someohe who is 49 might be about 5%. In these association plans, which use broad age pricing
“plateaus,” the differential is over 80%. This differential, double the normal premium variation
that a typical small group employee experiénces going from age 40 to 50, creates a strong
incentive for the employee and/or his or her employer to leave the coverage.

8. In paragraph 14 of his declaration, Mr. Belur incorrectly states that the OIC did
not adopt the proposed Market Transition Rules in 2013 that Patrick Lennon provided his
1 1/5/2013 comments on. Attached hercto as Exhibit 1 is a true copy of the Rule-Making Order
for the rule, and attached hereto as Exhibit 2 is a true copy of the Concise Explanatory
Statement (“CES”) for the rule.

9. The Rule-Making Order cites as authority for the rule, among other laws, 45
CFR 150.101(2). On page 4, the CES cites section 2 of this rule as follows:

The U.S. Department of Health and Human Services (HHS) promulgated rules in 2011
explaining the definitions of the plans and markets to which the ACA’s rating reforms
apply. The final rule states that major medical coverage sold to individuals or small
groups through an association is subject to the rate review system created by the ACA
for rates filed in, or that take effect on or after November 1, 2011. 45 CFR 154.102';

“(2) Coverage that would be regulated as small group market coverage (as defined in
section 2791(e)(5) if it were not sold through an association is subject to rate review as
small group market coverage.”

Issuers have had over 2 years to plan for this transition to the rating requirements
applicable beginning in 2014. '

The footnote in this quoted section cites to Federal Register, Vol. 76, No. 172, 2011 at 54970.

This is the version of the rule that was in effect when OIC’s Market Transition Rules were
adopted and when the filings involved in this case were submitted and at the time they were
rejected. A copy of the complete rule from the Federal Register that is cited in the Concise

Explanatory Statement is attached to this Declaration as Exhibit 3.
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10. ‘I declare under penalty of perjury under the laws of the State of Washington that

the foregoing is true and correct.

SIGNED this 54 day of June, 2015 at Tumwater, Washington.

L C e
Jim ¢. Keogh

icy and Rules ger
Washington State Office of the Insurance
Commissioner
i
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\ . CR-103P (May 2009
RULE-MAKING ORDER (Implements ISKCW¥M.05.36?J)

Agency: Office of the Insurance Commissioner

Permanent Rule Only

Effective date of rule:
Permanent Rules
X 31 days after filing.

71 Other (specify) {If ess than 31 days after filing, a specific finding under RCW 34.05.380(3) is required and should be
stated below} .

Any other findings required by other provisions of law as precondition to adoption or effectiveness of rule?
[ Yes No If Yes, explain;

Purpose: The purpose of the rules is to protect consumers during the transition to health care benefit plans in the
individual, small and large groups that comply with the Affordable Care Act and its implementing regulaticns. The rules
provide ongoing market conduct guidance to issuers on required documentation related to plans designated as
grandfathered, and determining which market standards apply when offering and issuing coverage to an association’s
membership. :
Insurance Commissioner Matfer No. R 2013-13

Citation of existing rules affected by this order:

Repealed:

Amended:

Suspended:
Statutory authority for adoption: RCW 48.02.060, 46.43.700, 48.43.715, 48.44.050, 48.46.200.
Other authority : 45 CFR 160.101(2)

PERMANENT RULE (Including Expedited Rule Making)
Adopted under notice filed as WS8R 13-20-141 on October 2, 2013.
Describe any changes other than editing from proposed to adopted version;

1. Additional language was added to WAC 284-170-950(2) to clarify the application of the rule to fully insured grandfathered

plans.
WAC 284-170-950(3)(b) was amended to conform to existing federal law 45 CFR 147.170 (g) (1).

@ N

4. WAC 284-170-954(2)(a) was amended to specifically confirm that rate information is not required to be in the 90—day

notice. This is a clarification, for as a practical matter, for some product withdrawal and replacement scenarios, rates are

not developed at the time the notice is issued.

WAC 284-170-958(1) was amended to eliminate redundant references to types of large groups.

6. WAC 284-170-958(2) was amended to include a sentence explaining that an issuer must retain the documentation on
which it made a determination about what market groups filing through assocciations belong to, and provide it to the
commissioner upon request, This is a clarification requested by commenters.

o

7. WAC 284-170-958(4) was deleted. Because the federal standard on which the section is based still applies, this change

does not result in a substantially different rule from that published, pursuant to RCW 34.05,335.
If a preliminary cost-benefit analysis was prepared under RCW 34,085,328, a final cost-benefit analysis is available by
contacting:

WAC 284-170-952(1) was amended to include the reference to the prior grandfathered plan WAC, WAC 284-170-950,

Name: Jim Keogh phone (360) 725-7056

Address: PO Box 40258 fax  (360) 586-3109

Olympia WA 98504 e-mail rulescoordinator@oic.wa.gov
Date adopted: CODE REVISER USE ONLY
December 11, 2013
NANE {TYPE OR PRINT) OFFICE OF THE CODE REVISER
Mike Kreidler SIATE OF WASHINGTON

FiLED

SIGNATURE

DATE: December 11, 2013

mL W TIME: 10:41 AM

TITLE WSR 14-01-038

Insurance Commissioner

(COMPLETE REVERSE SIDE)



Note: If any category is left blank, it will be calculated as zero.
No descriptive text.

Count by whole WAC sections only, from the WAC number through the history note.
A section may be counted in more than one category.

The number of sections adopted in order to comply with:

Federal statute: New 4 Amended Repealed
Federal rules or standards: New 4 Amended Repealed
Recently enacted state statutes: New Amended Repealed

The number of sections adopted at the request of a nongovernmental entity:

New Amended Repealed

The number of sections adopﬁed in the agency’s own initiative:

New 8 Amended Repealed

The number of sections adopted in order to clarify, streamline, or reform agency procedures:

New Amended Repealed
The number of sections adopted using:
Negotiated rule making: New - Amended Repealed
Pilot rule making: New Amended Repealed
Other alternative rule making: New [5] Amended Repealed




NEW SECTION .

WAC 284-170-950 Grandfathered health plan status. (1) An issuer
must retain in its fileg all necessary documentaticn to gupport its
determination that a purchaser's plan is grandfathered. The informa-
tion must be sufficient to demonstrate that the issuer’'s determination
of grandfathered statue is credible., For purposes of this sgection,
"grandfathered plan" means a health plan that meets the requirements
of this section and as defined in RCW 48.43.005.

(2) An issuer's documentation supporting grandfathered plan des-
ignation wmust be made available to the commissioner or the U.S. De-
partment of Health and Human Services for review and examinaticn upon
request. Beginning with the effective date of this section, for fully
insured health plans designated as grandfathered, an issuer must re-
tain the records for a period of not less than ten yearsgs. For each
plan, the records supporting the iassuer's determination must also be
made available to participants and beneficiaries upon request.

(3) An issuer's documentation must establish for each grandfath-
ered plan that since March 23, 2010:

(a) The plan was not amended to eliminate all or substantially
all the benefits to diagnose or treat a particular condition. A list
of all plan benefit amendments that eliminate benefits and the date of
the amendment ig the minimum level of acceptable documentation that
mugt be available to support this criteria; o

{(b) The percentage of fixed amount cost-sharing percentage re-
quirements, if applicable, for the plan were not increased when meas-
ured from March 23, 2010. A list of each cest-sharing percentage that
has been in place for a grandfathered group's plan, beginning with the
cost-sharing percentage on March 23, 2010, is the minimum level of ac-
ceptable documentation that must be available to support this crite-
ria;

{(c) The fixed cost-sharing requirementg other than copayments did
not increase by a total percentage measured from March 23, 2010, to
the date of change that is more than the sum of medical inflation plus
fifteen percent. A list of the fixed cost-sharing requirementg other
than copayments that apply to a grandfathered grcocup's plan beginning
on March 23, 2010, and a record of any increage, the date and the
amount of the increase, 1s.-the minimum level of documentation that
must be available to support this criteria;

(d) Copayments cdid not increase by an amount that exceeds the
greater of: '

(i) A total percentage measured from March 23, 2010, to the date
of change that is more than the sum of medical inflation plus fifteen
percent; or .

(ii) Five dollarg, adjusted annually for medical inflation meas-
ured from March 23, 2010, A record of all copayments beginning on
March 23, 2010, applicable to a grandfathered group plan, and any
changes in the copayment since that date ig the minimum level of docu-
mentation that must be available to support this criterion.

(e} The employer's contribution rate toward any tier of coverage
for any class of similarly situated individuals did not decrease by
more than five percent below the contribution rate in place on March
23, 2010, expressed as a percentage of the total cost of coverage. The
total cost of coverage must be determined using the methodology for
determining applicable COBRA premiums. If the employer's contribution
rate 1s based on a formula such as hours worked, a decrease of more
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than five percent in the employer's contributions under the formula
will cause the plan to lose grandfathered status. The issuer must re-
tain a record of the employer's contribution rate for each tier of
coverage, and any changes in that contribution rate, beginning March
23, 2010, ap the minimum level of documentation that must be available
to support this criteria; :

{(f) On or after March 23, 2010, the plan was not amended to im-
pose an overall annual limit on the decllar wvalue of benefits that was
not in the applicable plan documents on March 23, 2010;

(g) On or after March 23, 2010, the plan was not amended tc adopt.

an overall annual limit at a deollar wvalue that is lower than the dol-
lar value of the lifetime limit for all benefits that wae in effect on
March 23, 2010; and .

(h) The plan was not amended to decrease the dollar wvalue of the
annual limit, regardless of whether the plan or health insurance cov-
erage also imposes an overall lifetime limit on the dollar walue of
~all benefits.

{4) In addition to documentaticn establishing that none of the
prohibited changes described in subsection (3) of this section have
coecurred, an isguer must algo make available to the commigsgioner upon
request the following information for each grandfathered plan:

{a) BEnrollment records of new employees and members added to the
plan after March 23, 2010;

(b) Underwriting rules and guidelines applied to enrclleeg on or
after March 23, 2010; and

(c) Proof of notification to the individual or group of its
plan's grandfathered status designation for each year for which the
gtatug ig claimed.

{(5) A change made to a plan before March 23, 2010, but that be-
came effective after March 23, 201¢, ig permitted without negating a
plan's grandfathered status if the change was adopted pursuant to a
legally binding contract, state insurance department filing or written
plan amendment. If the plan change resulted from a merger, acquisition
or similar buginegs action where one of the principal purposes is cov-
ering new individuals from the merged or acquired group under a grand-
fathered health plan, the plan may not be designated as grandfathered.

{6) An issuer may delegate the administrative functions related
to documenting or determining grandfathered status designation to a
third party. Such delegation does not relieve the igguer of its obli-
gation to ensure that the designation is correctly made, that replace-
ment plans are issued in a timely and compliant manner as required by
state or federal law, and that all requisite documentation is kept by
the isgsuer.

(7)) If the commissicner determines that an issuer incorrectly
designated a group plan ag grandfathered, the plan is nongrandfath-
ered, and must be discontinued and replaced with a plan that complies
with all relevant market requirements within thirty days. This section
does not preclude additional enforcement action.

{8) An issuer must designate on its filings whether a plan is
grandfathered or ncongrandfathered as required by the Washington state
system for electronic rate and form filing (SERFF) filing instruc-
tiong.
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NEW SECTION

WAC 284-170-952 Market conduct requirements related to grand-
fathered status. {1) An igsuer may allow a group covered by grand-
fathered health insurance coverage to add new employees to ite health
benefit plan, and move employees between benefit options at open en-
rollment without affecting grandfathered status, as 1long as the
group's plan doeg not change in any way that triggers the loss of
grandfathered status as set forth in 45 C,F.R. 147.140 and WAC
284-170-950.

(2) An issuer must provide a gtatement in the plan materials pro-
vided to participants or beneficiaries describing the benefits provi-
ded under the plan, explaining that the group health plan believes it
iz a grandfathered health plan within the meaning of Section 1251 of
the Affordable Care Act, and include contact information for questionsg
and complaints that conforms to the model notice language found in 45
C.F.R. 147.140,

{3) An igsuer must not regtrict group eligibility to purchase a
nongrandfathered plan  offered through an association or member-gov-
erned group becauge the group is not affiliated with or does not par-
ticipate in the association or member-governed group, unless the asso-
ciation or member-governed group meets the reqguirements of WAC
284-170-958{1) . . ' :

{4} WAC 284-170-950 through 284-170-958 does not prohibit an is-
guer from discontinuing a grandfathered plan design and replacing it
with a nongrandfathered plan.

{(5) An issuer mugt not limit eligibility based on health status
for either grandfathered or nongrandfathered health plans.

NEW SECTION

WAC 284-170-954 Small group coverage market transition require-
ments. {1} For all nocngrandfathered small group plans issued and in
effect prior to January 1, 2014, in 2014 igsuers must replace issued
nongrandfathered small group health benefit plans with health benefit
plans approved by the commissioner as follows:

(a) An issuer may elect to withdraw a product pursuant to RCW
48.43.035, and discontinue each health benefit plan in force under
that product on the same date, requiring groups to gelect a replace-
ment plan to be effective on the date of discontinuation; or

(b) An issuer may discontinue a small group's coverage at renewal
and offer the full range of plans the issuer offers in the small group
market as replacement options, to take effect on the zmall group's re-
newal date. For small groups covered by nongrandfathered health bene-
fit plans purchased based on an agsociation or member-governed group
affiliation or membership, the requirements of WAC 284-170-955 and
2B4-170-958 apply;

(c) If an issuer does not have a replacement plan approved by the
commissioner to offer in place of the discontinued plan, the issuer
must assist each enrcllee in identifying a replacement option offered

by ancther issuer.
' (2) If an issuer selects the replacement coption described in sub-
section (1) {b} of this section, the issuer must provide the small
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group plan sponsor with written notice of the disceontinuation and re-
rlacement options not later than ninety days befcre the renewal date
for the small group's coverade. The commissioner may, for good cause
shown, permit a shorter notice period for providing the replacement
option information to a group. The written notice must contain the
following information:

(a) Specific descriptions of the replacement plans for which the
small group and its enrollees are eligible, both on or off the health
benefit exchange. At the issuer's discretion, rate information may but
is not required to be, included in the notice describing the replace-
ment plansg, provided subsequent rating information ig provided with
renewal ; ‘

(b) Electronic link information to the summary of benefits and
explanation of coverage for each replacement plan option; ‘

(c) Contact information to access asgistance from the issuer in
gelecting the replacement plan option or answering enrollee gquestions
about the replacement plans made available to them by their emplovyer.

(3) For either replacement option set forth in subsection (1) of
this section, the issuer must provide a separate written notice to
each enrcllee notifying the enrcollee that their small group plan cov-
erage will be discontinued and replaced. The notice must be provided
not later than ninety days prior to the discontinuation and replace-
ment date.

(4) If an issuer has electronic mail contact imformation for the
small group plan seponsor or the enrollees, the written notice may be
provided electronically. The issuer must be able to document to the
commissioner's satisfaction both the content and timing of transmis-
gion. The issuer must send written notice by U.S. mail to a sponsor or
enrollee for whom the electronic mail message was rejected:

(5) An issuer may offer small groups the option to wvoluntarily
discontinue and replace their coverage prior to their renewal date.

(a) An issuer must not selectively offer early renewal to small
groups, but must make this option universally available.

(b) An issuer must not alter or change a small group's renewal
date to lengthen the period cof time before discontinuation and re-
placement occurs in 2014. For example, if a small group’'s renewal date
ia March 31st of each year, the issuer may not adjust the small
group's benefit vyear in 2013 to effect a renewal date of November
30th,

(6} This section applies to each health bkenefit plan that pro-
vides coverage based on receipt of claims for services, even if the
coverage falls under one of the categories excepted from the defini-
tion of "health plan" as set forth in RCW 48.43.005 {26} {i) and (1).
This section does not apply to a health benefit plan that provides per
diem or single payment coverage basged on a triggering event or diagno-
sis regardless of the medical necessity of the type or range of serv-
ices received by an enrollee.

NEW SECITION

WAC 284-170-955 Association health plan compliance with statuto-
ry or regulatory changes. (1) An issuer cffering plans through an. as-
sociation or member-governed group must implement all new federal or
state health plan market requirements when they become effective. Re-
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placement requirements for this section apply based on whether the
purchager is classified as an individual, small group, or large group
purchaser. These requirements also apply to member employer groups of
less than two or to individual member purchasers.

(2) An issuer providing plans of the type referenced in subsec-
ticn (1) of thisgs section must disgcontinue a noncompliant plan, and of-
fer replacement plans effective on the renewal date of the master
group contract for large groups, and on the group's anniversary renew-
al date for nongrandfathered small group and individual plans.

{3y If the association ig a large group as defined in WAC
284-170-958(1), the same renewal date must apply to all participating
employers and individualeg, and the replacement coverage must take ef-
fect on the same date for each participant. The purchaser's anniversa-
ry date must not be used in lieu of this uniform remewal date for pur-
poses of discontinuation and replacement of noncompliant coverage.

(4) If the association is not a large group as defined in WAC .

284-170-958(1), and the master group ccntract and the member group do
not have the same renewal date, an issuer must provide notice of the
discontinuation and replacement of the plan to the affected associa-
tion member group or plan sponsor, and each enrollee in the affected
member group, not fewer than ninety daye pricr to the member's anni-
versary renewal date.

(5) If an issuer dcoes not have a replacement plan approved by the
commissioner to offer in place of a discontinued plan, the igsuer must
aggist each enrollee in identifying a replacement option offered by
another issuer. ' :

(6) For purposesz of this eection, "purchager" means the group or
individual whose eligibility for the plan is based in whecle or in part
on memberghip in the asgociation or member-governed group.

(7) For purposes of this section, the "anniversary renewal date”
meanz the initial or first date on which a purchasing group's health
benefit plan coverage became effective with the issuer, regardlessg of
whether the isgsuer is sgubject to other agreements, contracts or trust
documents that egtablish requirements related to the purchaser's cov-
erage in addition to the health benefit plan.

{(8) An issuer must not adjust the master contract renewal or an-
niversary date to delay or prevent application of any federal or state
health plan market requirement.

NEW SECTICON

WAC 284-170-958 Transition of plans purchased by association
members. {1) An igsuer must not offer or issue a plan to individuals
or small groups through an asscciation or member-governed group as a
large group plan unlegs the association or member-governed group to
whom the plan iz issued. constitutes an employer under 25 U.S.C. §
1002 (5) of the Employee Retirement Income Security Act of 1974 (285
U.S8.C. Section 1001 et. seq.), as amended, and the number of eligible
employees is more than fifty.

(2) An issuer must make a goed faith effort to ensure that any

assocliation or member-governed group to whom it issues a large group

plan meetg the requirements of subsection {1) of this section prior to
submitting its form and rate filings tco the commissioner, and prior to
issuing such coverage. An issuer must maintain the documentation sup-
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porting the determination and provide it to the commisgsioner upon re-
quest. An isguer may reasonably rely upon an opinion from the U.S. De-
partment of Labor as reasonable proof that the requirements of 29
U.8.C, 1002{5) are met by the asgociation or member-governed group.

{(3) For plans offered to asgsociation or member-governed groups
that do not meet the requirements of subsection (1) of this section,
the following gpecific requirements apply:

(a) An issuer must treat grandfathered plans issued under those
purchasing arrangements asg a closed pool, and file a single case
clogsed pool rate filing. For purposes of thisg section, a single case
closed pool rate filing means a rate filing which includes the rates
and the rate filing information only for the issuer's closed pool en-
rollees. .

{(b) For each esingle case closed pool rate filing, an igssuer must
file a certification from an officer of the igguer attesgting that:

{i) The employer groups covered by the filing joined the associa-
tion prior to or on March 23, 2010;

(ii) The issuer can establish with documentation in ite files
that none of the conditions triggering termination of grandfathered
status set forth in WAC 284-170-950 or in 45 C.F.R. 2590.715-1251(g)
have occurred for any plan members.

(4) For each grandfathered plan issued to an association or mem-
ber governed group under subsection (3) of this section, the isguer
mugt include the following items in itse rate filing:

(a}) Plan number;

(b) Identification number assigned to each employer group, in-
cluding employer groups of less than two;

(c) Initial contract or certificate date;

(d) Number of employees for each employer group, purguant to RCW
48,43.005(11);

{e}) Number of enrcolled employees for each employer group for the
prior calendar year;

(f) Current and proposed rate schedule for each employer group;
and

{g) Description of the rating methodology and rate change for
each employer group.

{5) WAC 284-43-950 applieg for a single case rate cloged pool un-
der this gection.

NEW SECTION

WAC 284-170-959 Individual cowverage market transition require-
ments. (1) For all nongrandfathered individual health benefit plans
issued and in effect prior to January 1, 2014, during 2014 issuers
must replace the plans with health benefit plans approved by the com-
misglioner as follows:

{a) An issuer may elect to withdraw a product purguant to RCW
48.43,038, and discontinue each health benefit plan in force under
that product on the same date, requiring selection of a replacement
plan to be effective on the date of discontinuation; or

{(b) An issuer may digcontinue an individual's coverage and offer
the full range of plans the issuer offers in the individual market as
replacement options. The replacement coverage must take effect on the
individual's renewal date.
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{c) If an issuer does not have a replacement plan approved by the
commigssioner to offer in place of the discontinued plan, the issuer
must assgist each enrollee in identifying a replacement option cffered
by another issuer.

{2} If an issuer selects the replacement option described in sub-
gection {1) (b} of this section, not fewer than ninety days before the
renewal date for the coverage, the issuer must provide the individual
and each enrcllee under the health benefit plan with written nctice of
the discontinuation and replacement opticnsg. The commissgicner may, for
good cauge shown, permit a shorter notice period for providing the re-
placement option information to a group. The written notice must con-
tain the following information:

{a) Specific descriptions of the replacement plans for which the
enrollees are eligible, both on or off the health benefit exchange;

(b} EBElectronic 1link information to the summary of benefits and
explanaticn of coverage for each replacement plan opticn;

{(c) Contact information for assistance from the issuer in select-
ing the replacement plan option or answering enrcllee guestions about
the replacement plans;

{d} If a renewal date is later than January 1, -2014, the igsuer's
ninety day discontinuation and replacement notice must notify the in-
dividual and any other enrcllees on the plan of the shortened plan
yvear for 2014 under the replacement coverage.

(3) For either replacement option set forth in subsection (1) of
this section, the igsuer must provide a separate written notice to
each enrollee notifying the enrollee that their existing coverage will
be discontinued and replaced. The notice must be provided not later
than ninety days prior tc the discontinuation and replacement date.

(4) If an issuer has electronic mail contact information for the
enrcollees, the notice may be provided electronically. The issuer must
be able to document to the commissioner's satisfaction both the con-
tent and timing of transmission. The issuer must send written notice
by U.8. mail to an enrocllee for whom the electronic mail message was
rejected.

{5) This section applies to each health benefit plan that pre-
vides coverage based on receipt of c¢laims for services, even if the
coverage falls under one of the categories excepted from the defini-
tion of "health plan" as set forth in RCW 48.43.005 (26} (i) and ({(1).
Thig section does not apply to a health benefit plan that provides per
diem or single payment coverage based on a triggering event or diagno-
gis regardless of the medical necessity of the type or range of serv-
ices received by an enrollee.

{6) Between September 1st and September 30th of each year, an is-
guer must provide written notice to each enrcllee under an individual
health benefit plan of the availability of health benefit exchange
coverage, and contact information for the health benefit exchange.
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EXHIBIT 2



Concise Explanatory Statement: R 2013-13

Market Transition Rules

December 11, 2013

Prepared by: Meg L. Jones



Background

Affordable Care Act Major Market Reforms Beginning January 1, 2014, the benefit
packages and rating methodology applied to health plans change based on the Affordable
Care Act’s requirements. The Affordable Care Act imposes different requirements on
health plans based on the markets in which they are sold. The major changes apply to
individual and small group plans. Certain reforms also apply to the large group market,
such as bars on health status underwriting when establishing rates.

Commissioner Review of Forms and Rates Issuers file plans and rates with
the Office of the Insurance Commissioner {OIC). Different standards for review and
approval processes apply depending on both the market and the insurance company’s
licensure. In general, the Commissioner must receive a copy of every contract form and
rate schedule, and modification of a contract form and rate schedule. RCW 48.18.100,
WAC 284-43-920 (1). For health plans, the Commissioner reviews filings to ensure that
health plans comply with applicable state and federal laws. WAC 284-43-92g0 and 284-
43-9o1. Under RCW 48.18.110, the Commissioner must disapprove policies that do not
comply with title 48 RCW and the regulations adopted thereunder. WAC 284-43-125
specifically states that “health carriers shall comply with all Washington state and federal
laws relating to the acts and practices of carriers and laws relating to health plan
benefits.”

The small group market includes plans covering 50 or fewer employees; the large group
market includes plans covering more than 50 employees.

Disability insurance issuers: review and approval prior to use for all markets

Health care service contractors: review and approval prior to use for individual
and small group markets; filing within 30 days
of signed negotiated contract for large group
market, subject to review,

Health maintenance organization: review and approval prior to use for individual and
small group markets; filing within 30 days of
signed negotiated contract for large group
market, subject to review.

Whenever new laws are passed, health plans must be brought into compliance. If the
changes are limited, usually the health plan issuer files an amendment to the coverage
with the OIC, which is reviewed based on the market in which the plan is offered.



Depending on the effective date of the legal requirement, enrollees do not experience a
rate change tied to the new law until their plan is renewed.

Issuers also have the right to elect to withdraw a product from the market, and must
replace that product with a comparable offering. The Commissioner reviews the issuer’s
proposal for managing such a withdrawal, and works with the issuer to protect enrollees.
See, RCW 48.43.035 and 48.43.038.

Some plans to not have to conform to all the 2014 market reforms. These are referred to
as “grandfathered plans.” Grandfathered plans are plans offered in the individual or small
group market that were in effect on or before March 23, 2010, that meet specific standards
related to types of coverage or cost-sharing changes in the plan design. Because state
rating and benefit design requirements that were in effect before 2010 apply, the
Commissioner must also confirm during the review and approval process that an issuer
has correctly designated a plan as grandfathered.

2014 Market Transition For 2014, the ACA-required changes affect both plan
design and rating methodology. An amendment to the plan documents would essentially
look like a new health plan, and be a new health plan. Most issuers informed the OIC
they planned to withdraw current products, offering approved products that were
compliant with the 2014 changes. The Commissioner determined that with such a
complete change in products, consumers deserved a uniform approach to the transition
to 2014 so that issuers did not steer enrollees to a specific type of coverage, and so that
agency resources weren't unduly consumed with company by company approvals of the
projected withdrawal of product and replacement. As a result, the Commissioner
proposed these rules to support that transition,

Market Specific Transition Requirements The small group market includes
plans covering 50 or fewer employees; the large group market includes plans covering
more than 50 employees. Some health plans are sponsored by associations for their
members. Under Washington law, associations can be formed specifically for the purpose
of purchasing health care coverage; associations also are categorized under federal law
based on the structure of the association.

Depending on how the association health plan is structured, it is either treated for
compliance purposes as a single benefit plan, or alternatively, as a funding vehicle for
multiple participating employer benefit plans. The number of participants for '
associations that are a funding vehicle, and not a true employer association is determined
separately by reference to each employer’s plan. If the size of the employer is 50 or fewer
employees, then the plan must comply with the small group market.
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Over the years, the Department of Labor (DOL) has issued rulings addressing whether a
health plan covering multiple, unrelated employers (such as an association health plan) is
a single benefit plan or a funding vehicle. DOL looks at the details of the health
insurance arrangement, including whether the group of covered employers is a bona fide
group under ERISA and has adequate control over the arrangement. There are subtleties
to the DOL standards that require careful consideration for each arrangement.

Title 48 RCW establishes a safe harbor for fully insured health plans issued to association
members, stating that the association is not subject to the small group market
community rating laws. See, RCW 48.21.047, 48.44.024, and 48.46. 068. State law does
not define ‘association’ for purposes of this exemption, but our state law does specifically
permit associations to be formed solely for the purpose of purchasing health care
coverage. Under federal law, such an association is not treated as a true employer
(single benefit plan) association. 2g U.S.C. § 1002(5) of the Employee Retirement Income
Security Act of 1974 (29 U.S.C. Section 1001 et. seq.), as amended.

The U.S. Department of Health and Human Services (HHS) promulgated rules in 201
explaining the definitions of the plans and markets to which the ACA’s rating reforms
apply. The final rule states that major medical coverage sold to individuals or small
groups through an association is subject to the rate review system created by the ACA for
rates filed in, or that take effect on or after November 1, 201. 45 CFR 154.102"

“(2) Coverage that would be regulated as small group market coverage (as defined
in section 2791{e){s)) if it were not sold through an association is subject to rate
review as sinall group market coverage.”

45 CFR 154.102.

- Issuers have had over 2 years to plan for this transition to the rating requirements
applicable beginning in 2014.

HHS further clarified in the prearnble to the rule that the rule’s amendment means that
state definitions no longer govern for purposes of association plan rating:

“While the proposed rule and current final rule adopt a different policy for rate
review purposes with respect to association coverage than would apply under the
PHS Act for other purposes, we are amending the final rule to apply the general
PHS Act policy on association coverage under the rate review regulation, as an

""Response: In light of these comments, we are amending the definitions of “individual market” and “sinall
group market” in this final rule to include individual and small group coverage sold through associations in
the rate review process. This amendment applies to rates for association coverage that are filed, or are
effective in States without filing requirements, on or after November 1, 20n.” Federal Register, Vol. 76,
No. 172, Tuesday, September 6, zon at 54970.



exception to the general rule that State definitions govern®. Accordingly, ifan
association is, in fact, sponsoring a group health plan subject to ERISA, the
association coverage should be considered to be one group health plan and the
number of employees covered by the association would determine the group size
for purposes of determining whether the group health plan is sponsored by a small
employer and subject to the rate review process.

In most situations involving association coverage, the group health plan will exist
at the individual employer level and not at the association level, in which case the
size of the individual employers in the association will determine whether the
association coverage is subject to the rate review process.”

Federal Register, Vol. 75, No. 172, September 6, 2011 at 54971.

True employer associations as defined by section 2791 (d)(3) of the PHS Act are not
exempt from the rate review process set forth in the federal regulations issued May 23,
2011 See, Federal Register, Vol. 76, No. 172, September 6, 2011 at 549727, Association
coverage does not exist as a distinct category of health insurance under Title XXVII of the
PHS Act. See, CMS Bulletin, supra (cited ~ footnote 3).

For coverage provided to associations and not related to employment, the federal rules
apply the same reasoning to individual coverage. See, 45 CFR 144.103.

For all these reasons, the market transition rules also address the treatment of true
employer and non-true employer association plans for purposes of the Commissioner’s
review of form and rate filings. Where necessary, the Commissioner will confirm with
issuers that a product is properly filed and rated based on further inquiry, where the filing
avers large group status for a specific association of employers. See, RCW 48.02.060.

Rule Making History

The CR-101 was published on June 5, 2013, as WSR 13-12-080. A comment period
followed the publication, and remained open through July 10, 2013.

The CR-102 was published on October 2, 2013, as WSR 13-20-141. A comment period
~ followed the publication, and remained open through November 6, 2013.

A public hearing was held on November 6, 2013 at 10:00 a.m. in Tumwater WA. The
summary of that hearing is included in this Concise Explanatory Statement.

* Section 2724 (a)(1) of the PHS Act provides that a state law is not preempted unless it prevents the
application of a requirement of the PHS Act. Section 731 (a) (1) of ERISA has parallel language.

? See also, CMS Insurance Standards Bulletin, published September 1, o1 (CMS Bulletin): accessed at
heeps/feciio.crng gov/resources/flles/association_coverage o 1_201Lpdfpdf
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Implementation Plan

The Commissioner plans to implement this regulation through normal agency business -
processes, and rule-specific issuer meetings. The normal agency business processes
include referencing the requirements in form and rate filing instructions, application of
the regulation during market conduct oversight reviews or examinations with companies,
and where an entity is non-compliant, through enforcement. Consumer protection
compliance analysts will be specifically trained about the rules, and understand how the
rules affect consumer rights.

Where specific compliance plans for product withdrawal and replacement are required,
issuers are expected to work with the Rates and Forms division of the office. Questions
about implementing the rule, or the rule development itself will be managed by the Policy
& Legislative Affairs division.

Differences between the final rule and the proposed rule text (non-grammatical)

+ Additional language was added to WAC 284-170-950(2) to clarify the application of
the rule to fully insured grandfathered plans, in response to a comment.

e  WAC 284-170-950 (3) (b) was amended to conform to existing federal law (45 CFR
147.140 (g) (1). This does not constitute a new requirement, and was a technical
correction.

*  WAC 284-170-952 (1) was amended to include the reference to the prior
grandfathered plan WAC, WAC 284-170-g50.

«  WAC 284-170-954 (2)(a) was amended to specifically confirm that rate information
is not required to be in the go—day notice. This is a clarification; as a practical
matter, for some product withdrawal and replacement scenarios, rates are not
developed at the time the notice is issued. '

o WAC 284-170-958 (1) was amended to eliminate redundant references to types of
large groups.

*  WAC 284-170-958 (2) was amended to include a sentence explaining that an issuer
must retain the documentation on which it made a determination about what
market the groups filing through associations belong to, and provide the
documentation to the commissioner upon request. This is a clarification
requested by commenters,

¢  WAC 284-170-958 (4) was deleted. Because the federal standard on which the
section is based still applies, this change does not result in a substantially different
rule from that published, pursuant to RCW 34.05.335.




Comments and Response

Association of Washington Business: The OIC has no authority to adopt the rules,
and they should be withdrawn. Federal guidance is not a sufficient basis for adopting a
rule. Response: The Commissioner has authority to adopt rules related to rate and
form review and approval, and to implement the requirements of title 48 RCW for each
type of company license, certificate of authority and registration regulated under the
code. '

WTIA Trust, MBA Trust: The OIC has no authority to adopt because the code does not !
permit regulation of association rating and does there is no provision of the code that the |
regulations will effectuate per RCW 48.02.060. In addition, the rules are preempted by

ERISA on the basis that the regulation relates to employer sponsored health plans and not

to insurance. Response: The rules are consistent with both state and federal law.

Please see the explanation of the Commissioner’s authority set forth in the background

section.

The OIC has not followed the APA because there has not been a permitted notice and |
comment period. Response: The notice and comment period requirements were ]
followed for the permanent rule making.

MBA Trust: 45 CFR 147.170 is silent about rates, and only applies to the transition of
grandfathered health plans. Therefore there is no authority to adopt the regulations to

There are additional regulations being implemented, including 45 CFR 154.102. Please

enforce federal law. Response: 45 CFR 147.170 is one regulation being implemented. Ji
see analysis set forth in the background section of this document.
|
1

AWB, EPK & Associates, and MBA Trust: The emergency rules weren't justified. The

reasons should be truly emergent and persuasive to the reviewing court. The findings of :
fact must provide an adequate basis for judicial review. Mauzy v. Gibbs , 44 W.App. 625, |
630-32 (1986). Withdraw the emergency immediately. If not, MBA Trust will seel
judicial review of all OIC actions involving the emergency rule and the proposed
regulation, Response: The Commissioner responds to comments regarding the
proposed rule text, and declines to address objections to emergency rule making that is
separate from the permanent rule making.

Comments regarding WAC 284-170-950:

Premera, AWB and AHIP: 45 CFR 147.140 | The Commissioner recognizes that issuers
(a) (3) requires documentation to be may not have retained records for plans
retained “for as long as the plan or health related to grandfathered status for plans




insurance coverage takes the position that
it is a grandfathered health plan.”

~ For plans that gave up grandfathered
status in the last 3 years, they may have
discarded records in the absence of this
requirement, yet be penalized if on
examination the requirement is not met.

that are no longer grandfathered on the
dates these rules become effective. While
it is a given that rules are prospective unless
they state otherwise, the Commissioner
inserts clarifying language regarding the
effective date.

The rules do not negate or prevent the
implementation of the federal record
keeping requirement. The rules establish
the necessary time frame for record keeping
supporting state review of compliance
during market conduct examination or
enforcement actions that may arise.
Therefore the Commissioner did not
eliminate the requirement from the
regulation,

Regence (at public hearing) and AHIP:
(3)(a) reference to 3% cost-sharing change
should be “any change.” AHIP cites to 45

CFR 147.140(g){(1)

The Commissioner agrees with the
comment, and amends the text to conform.

Premera: delete the criteria because it is a
duplicative of federal law.

The Commissioner declines to make the
suggested deletion. The section explains
the standards for review and the records
that are, at a minimum, necessary to
support designation of a plan as
grandfathered.

AHIP: {a) and (b) of this section are not
required by federal law. OIC should not
require to prevent confusion and
inconsistency.

The Commissioner declines to make the
suggested deletion. The section explains
the standards for review and the records
that are, at a minimum, necessary to
support designation of a plan as
grandfathered.

AHIP: 30 days to come into compliance
is not required by federal law.

The general standard is that any plan issued
in the state must comply with the law. A
period of time to transition a non-
compliant plan to compliant is a reasonable
period of time to ensure enrollees have the
coverage to which they are entitled. The
Commissioner declines to eliminate the
standard,

Comments regarding WAC 284-170-952: no comments received.



Comments regarding 284-170-954:

AWB: Under RCW 48.43.035, guaranteed
renewal is a precondition for any
replacement requirement and does not
apply to “change or implementation of
federal or state laws that no longer permit
the continued offering of such coverage.”
[f that is the case, then there isn't a
replacement requirement that attaches.
Cannot rewrite the requirements of RCW
48.43.035 to require replacement coverage
based on a change exempt from guaranteed
renewal within the statute,

The Commissioner disagrees with AWB's
analysis. The rule language permits an
issuer to address bringing plans into
compliance by withdrawing a
noncompliant product pursuant to RCW
48.43.035, and effecting change on one
date. For some issuers, this might be the
easiest implementation option. Otherwise,
compliant plans must be made available at
renewal. The rule does not rewrite
statutory requirements.

AWB: the Commissioner cannot require
the issuer to help enrollees find new
coverage, even if offered by another issuer.
This violates a constitutional prohibition
against compelling speech (first
amendment).

| The Commiissioner should explain it to
people, not the issuer.

AWB misreads the regulation. Issuers are
required to provide enrollees with
information about the full range of choices
available to them from the products the
issuer offers for which the enrollees are
eligible. The rule is written to preclude
steering which can have discriminatory
outcomes.

The rule also addresses situations where an

issuer may not have a replacement product.

Current law requires issuers to provide
enrollees with this information when a
product is discontinued. The regulation
does not compel speech - issuers have the
flexibility to craft their guidance and
provide it to enrollees so that they
understand where to find coverage once
their existing plan is discontinued by the
issuer.

Issuers have access to contact information
for their insureds, and it is reasonable for
the Commissioner to require that they
communicate clearly with enrollees about
changes in coverage. This aligns with the
requirements in the discontinuation and
replacement statutes as well.

' Group Health: provide clarity as to
whether the notice must include all

The Commissioner has permitted this
flexibility as issuers proceed under the




renewal information, including actual
premium rates or if carriers can send the
notice and follow up with a 6o day notice
with the rates.

emergency rule that will be replaced by this
permanent rule, The rule is silent as to
whether the rates must be included at the
ninety day mark, and therefore, the issuer
has the option of including this information
as part of the notice or as part of the
information provided as part of the 60 day
notice. While the Commissioner does not
believe the requested clarification is
required, the Commissioner amended the
proposed text as requested.

Group Health: clarify what qualifies as
good cause shown to prevent a wide variety
of small group plan renewal replacement
option premjum rate releases into the
market.

The Commissioner declines to be more
specific, as it is impossible to predict what
situations or circumstances may arise that
would justify granting a company’s request
for a shorter notice period. The confusion
the commenter references won't occur
because the good cause determination is
made by the Commissioner upon request,
not by the issuer.

See, AWB comment above re the
Commissioner should be the one to
communicate to enrollees. May also apply
to this section.

See, response above.

Premera: A reasonable conclusion is that
a separate notice must be sent to each
subscriber and covered dependent. It is
wasteful to send notices to each person
when a family notice would suffice. It is
inconsistent with other notice practices.
Use the following language: (3) ... The
notice must be provided not later than ninety
days prior to the discontinuation and
replacement date; one notice sent to a
subscriber or policyholder on behalf of all
covered family members shall suffice to meel
this requirement.

The Commissioner declines to adopt the
suggested language revision. There are
sufficient situations where covered
dependents do not reside at the same
address, such as in families where parents
are divorced or separated, or where
children up to age 26 remain on their
parent’s policy, that a family notice runs
the risk of not providing the information to
all enrollees of their alternate coverage
options. '

Katharine Cuyle, True Benefits: is it
correct that any change resulting in
postponing replacement is not permissible
but that an employer can change coverage
in 2013 and extend their pre-2014 coverage?

The Commissioner agrees with the
comment. An issuer is barred from
lengthening the period of time before a
group renews in 2014. Nothing prevents a
group from voluntarily moving to a new
plan with an issuer prior to that renewal
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date.

Comments regarding WAC 284-170-955

Premera: Make (3) and (4) subsections of
(2), deleting the last phrase from (2) after
the word “effective” and inserting “as
follows”. This clarifies that for
grandfathered plans, nothing changes
regarding renewal dates,

The Commissioner declines amending the
regulation based on this comment. The
comment appears to seek application of the
concept of grandfathered plans (which is
only applicable to small/individual by
definition (RCW 48.43.005)) to large group
plans.

Moda: Concur with Premera’s comment
about the timing for discontinuation and
replacement. Minimize the disruption to
existing associations as much as possible.
{The comment does not provide a
description of what is meant by
“disruption”).

See response above.

Premera: The restriction against rolling
renewals is not set forth for grandfathered
plans. if this is not correct, please advise.

The Commissioner confirms that the
restriction against “rolling renewals” does
not apply to grandfathered plans. The
concept of grandfathered plans only applies
to the individual and small group markets,
however, and therefore issuers filing plans
for associations as large groups that meet
the definition under WAC 284-170-958 (1)
must comply with the requirement in WAC

284-170-955 (3).

Premera: Make (73) and (4) subsections of
(2), deleting the last phrase from (2) after
the word “effective.”

See above,

Regence: Amend with the following
language:

(3} If the association is a large group as defined in
WAC 284-170-958{1), the-same-renewaltdate all
applicable state and federal mandates must apply
to all participating employers and Individuals at
the association renewal date regardless of the
participating employers and individuals’
anniversary date for purposes of open enroliment
and rating adjustment, and the replacement
mandates must take effect on thie same date for
each participant. A participating employer or
individual may have its own renewal date for the

The Commissioner understands that past
practices may differ from required practices
moving forward beginning in 2014. Ifan
association health plan is a single employer
benefit plan, there can only be one single
renewal date for the plan group. For this
reason, the Commissioner did not amend
the section based on the comment,

n




purpose of rating. rand-the-replacement-coverage
austtake-effect onthesame-date-foreach
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ofnencompliant-coverages

Basis: today, associations prefer master
contract renewal during low-volume
months to manage volume of changes,
logistics and messaging. Groups keep their
own plan years independent of the
association, New mandates are
implemented at the association master
contract renewal to all groups and
members regardless of the group’s
anniversary date, which is usually not the
master contract date.

Regence: Please implement for 2015, not
2014, so Regence can notify groups they
have 2 purchasing decisions in one year, off
the regularly scheduled cycle. Renewals for
2014 have already been released under the

| current model.

The Commissioner determined that based
on the fact that the market definitions have
been in effect since 2011, delay for another
year is not necessary.

Washington Farm Bureau: agree with
Regence

See response to Regence’s comments.

Regence: what constitutes a replacement
offer? Does a link to the website sales
section work? Do we have to include a
specific product and plan?

The small group must be offered all the
plans for which they’re eligible in that
market to choose from. This is to avoid
steering, which can be discriminatory. The
issuer needs to make it clear what the
offerings are to choose from - something
more specific than a link to the website
sales section is required if there are any
eligibility limitations.

Regence: do we have to offer replacement
options to the employees as well? Do we
have to offer the employees individual
plans?

No. Employees must receive notice of the
discontinuation and that replacement
options will be provided to the sponsor.
Employees do not need to be offered
individual plans.

Premera: permit family notices, rather

The Commissioner refers the commenter to
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than individual enrollee notices. (see,
comment to WAC 284-170-954)

his response to the comment in reference
to WAC 284-170-954, and incorporates it by
reference herein.

Amerigroup/Wellpoint: does this apply
to conversion plans? Asking the question
in the context of grandfathered conversion
plans.

The rule applies to nongrandfathered
individual plans, not grandfathered, and
offered through associations. Conversion
plans, once issued, are treated as individual
plans, and therefore would continue to
renew on the date of issue to the enrollee.

Comments regarding WAC 284-170-958

Association of Washington Business (AWB):
this repeals the small group exemption statutes on
the basis of preemption. Preemption does not
apply because of ERISA, and the Commissioner
cannot treat an ERISA plan as an insurance
company for the purposes of regulating as an
insurance company. Citation: DOL advisory
opinion letter 2005-18A to the OIC (August 1, 2005)
| that MEWAS are subject to premium tax and high
risk pool assessments, and the state law requiring
payment of the assessments is not p1eempted by

| ERISA. hitp://wy
18a.html

The DOL opinion letter to the OIC
(2005) that MEWAs are subject to
premium tax and high risk pool
assessments, and the state law
requiring payment of the
assessments is not preempted by
ERISA. ERISA only preempts state
law “to the extent that compliance
with a provision of Title | [of ERISA]
is an impossibility.”

Based on the definitions in federal
rule, the preemption standard in
both the ACA and ERISA, and the
HHS statements regarding
association rating practices under
the market rules, the Commissioner
does not agree with the comment.

AWB: The Commissioner must enforce state law,
and wait for the legislature to repeal RCW
48.44.023, RCW 48.46.068, and RCW 48.21.047.
Citation: Spokane County Superior Court case
memorandum opinion - 2007 (2007-02-00592-1).
Why hasn't the Cominissioner asked for repeal

before now? The rule materially alters the statutes.

The Commissioner disagrees that
there is an obligation to ignore
federal law. RCW 48.44.023, RCW
48.46.068, and RCW 48.21.047 apply to
grandfathered small group health plans
effective January 1, 2014. For all
nongrandfathered individual and small
group health plans effective January,
2014, 45 CFR §147.102 governs the
rating,

AWB: The report filed with the legislature by
Mathematica states: “For AHPs, the OIC can require
prior approval of both rates and forms only for
disability carriers. For all other carriers that write AHP

The Commissioner notes that the
Mathematica report was filed by
Mathematica, not the Office of the
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business, the OIC has authority to require filing of
rates and forms, but can review only forms, and
cannot disapprove either rates or forms.”s

Association Health Plans and Community-Rated Small Group
Health Insurance in Washington State, Final Report, September
30, 2011 (updated), “Appendix A: Summary of Statutory
Authority to Regulate Health Insurance Rates and Forms,” Source:
Washington State Office of the Insurance Commissioner at 24.

[f the OIC has no authority to disapprove the rates
for fully insured AHPs, then the OIC cannot

impose rate requirements on them.

Insurance Commissioner. To the
extent that the report makes
assumptions about laws in effect
prior to the date of issue, it is
inapplicable to the law in effect
today and as of the effective date of
these regulations.

Premera: Please clarify this section in regard to
MEWAs. And change the phrase from purchasing
group in (1)(d) to purchaser, and cross reference to
the definition in 955 (6).

The section is amended for clarity.

MBA Trust: associations are exempt from small
group community rating standards, and the rules
violate this legislative directive. RCW 48.44.024.

| The regulation only tracks the language of RCW
48.44.023, which does not apply to associations.
See 2007 Spokane superior court decision, that
stated that a TAA To6-07 (2006) was invalid
because the OIC had no authority to require
association plans to rate based on the health of the
entire association group.

The Commissioner does not agree
with this comment. When a true-
employer large group plan is
reviewed, the standard applied is
found in 29 CFR Chapter XXV,
Section 2590.702, which states that
rules for eligibility, including
continued eligibility of any
individual to enroll under the terms
of the plan may not be based on any
of the following:
(1) Health status
(i)  Medical condition,
including both physical
and mental illnesses
(iii)  Claims experience
{(iv)  Receipt of health care
(v)  Medical history
(vi)  Genetic information
(vii) Evidence of insurability,
including conditions
arising out of acts of
domestic violence
(vili} Disability.

AWB: How will the reasonable proof requirement
be applied? Is it unenforceable guidance? Or will
it be used to disapprove rates or forms? If the
latter, this impermissibly expands the OICs scope
of authority beyond the provisions of the Insurance
Code.

The Commissioner clarified the rule
to note that the issuer must
maintain the documentation. This
was implied in the former language,
and is a clarification.
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Premera: please provide a list of alternative
documentation options either as part of the rule or
filing instructions. Please confirm that an opinion
letter from the association’s counsel will suffice.

Letter from counsel may be part of
the documentation, but is not in
itself sufficient. The true-employer
assessment requires more than
receipt of a pro forma letter without
sufficient, detailed and specific
analysis. '

Moda: ensure issuers have flexibility with regard
to the manner in which documentation of
employer status is provided. Analysis from legal
counsel, for example, should be sufficient.

The Commissioner provides
flexibility. Please see response to
Premera, above, regarding a letter
from counsel.

Master Builders Association Trust (MBA): the
provision adopts community rating for the large
group market, and is not required under the ACA.
See, 42 USC 300gg (a)(5), which only applies the
requirement to large groups sold on the Exchange.

The Commissioner disagrees.
Community rating does not apply
to the large group market.

Premera: the overly broad documentation
requirement comments re 950, above, apply here.
Are these retroactive?

The requirements are not
retroactive. If there are current
plans designated as grandfathered,
then under federal law the issuer
should have access to or have the
requisite documentation in place, as
such documentation must be kept
while grandfathered status is
claimed.

Premera: clarify these standards to ensure
understanding of the implications of when an
association plan no longer meets large group plan
requirements. Place emphasis on the changed and
shortened notice to small groups of renewal
documentation.

The Commissioner declines to
restate the entire small group
market renewal process in this rule
set, on the basis that issuers must
be compliant, and explain
requirements to their enrollees for
renewal,

Earle ]. Hereford, of Kutscher, Hereford &
Bertrand for Northwest Marine Trade
Association: NMTA currently offers coverage to
employees through the Master Builders Association
Trust. The OIC determined the MBA trust didn't
meet DOL standards, and so NMTA set up a trust
that meets DOL standards for the 2014 benefit year.

Joins in the objections of the MBA trust to the rule,
and opposes the rules on the basis that WAC 284-
170-958 (4) requires community rating for large

The Commissioner disagrees that
the proposed subsection establishes
community rating to the large
group market.
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groups. Strike (4) from the regulation.

EPK & Associates: Ifthe OIC adopts this
requirement (WAC 284-170-958 (4)), make it

effective for the 2015 benefit year. The MBA Trust

acted in reliance on the emergency rules in place
after 6/28/13 in establishing its rates and benefits
for the 1380 groups currently renewing, based on
the OIC’s statements in 2012, MBA Trust can’t
revise renewals to comply with the language for
2014. ‘

Cite: Letter of 9/25/12 from Commissioner
Kreidler to Master Builders Association trustees
that the MBA Trust is a bona fide group.

The Commissioner determined that
the section does not need to be in
the set of adopted regulations.

WTIA Trust: Do not adopt either gs55 or 958,
because of the effect of {4) on the true employer
trust, such as WTIA. Nothing in the ACA or
Washington law bars individual health
underwriting or health questionnaires when rating
large groups. WTIA doesn’t use them. The OIC
language imposes the rating requirements of the
small group market and does not recognize the
small group rating exemption for associations as a
large group that exists in current state law.
Current quotes for 1/1/14 applied rating
methodologies that the rule would now make non-
compliant. Can't withdraw and re-rate groups.
Suggest that they be made effective for 2015 plan
year. '

The Commissioner disagrees.
Please refer to analysis above
regarding the Health Insurance
Portability and Accountability Act
(HIPAA) prohibitions against
discrimination toward participants
and beneficiaries based on health
status.

Premera: other than the prohibition against
health status, this section is overly broad and
restrictive, Such rating restrictions are not
applicable to the large group market, and
associations should not be singled out for such

prohibitions. Revise it to read:

"An issuer must not use data or information relating to hezlth
statys from a specific employer to establish rates for that group
purchaser."

Delete the remainder of the subsection (4).

The Commissioner deleted the
section.

Regence: Revise to permit application of other
rating factors at the plan level. Don’t impose
community rating. Significant market disruption
will occur if the rule is adopted for the 2014 benefit
year, as quotes have already been issued.

The Commissioner deleted the
section.
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Suggested revision:

(4) An issuer must rate a large group plan issued through an
association that meets the definition of subsection (1)(c} of
this section based primarily on the overall experience of the
entire associationand-apply-rating-facters-uniformiyto
aach-purchasigentity-intheassociations

(a) To determine the rate of a purchasing entity in the
association, an issuer may use any rating factor permitted
by federal or state law including, but not limited to,
demographics, age, employer contribution amounts,
participation factors, group size, industry segment, duration

with issuer, and market competitive factors . An issuer must
not use individualized data or information from a specific

group purchaser of the association's health benefit plan to
establish rates for that group purchaser. "Data or
information" as used in this section refers to specifically
includes specific employer individual information regarding
employee as gredp-size, health status; and claims
experience-participationreguirements-and-rumberoef
employeesunderCOBRAstatus. An issuer must apply any
permitted rating factor uniformly to each purchasing entity
in the association. €empesiterating-may-net-be-used-to-set

Mary L. Stoll, on behalf of Washington State
Rural Hospital Insurance Trust: Trustisa
Premera group, a VEBA under IRS regulations, and
has been in business since 2006, operating a
MEWA as defined by ERISA Section 3 (40){A}, and
is regulated by the OIC. The trust is a bona fide
association under DOL regulation.

The change in underwriting standards for true
employer associations is invalid based on RCW
48.44.024, which provides an exemption for
employers purchasing through associations from
community rating,

The rule will go into effect on November 8, 2013.
This is too short a time frame for the OIC to review
and respond to all comments.

The Commissioner agrees that the
November 8, 2013 adoption date did
not provide sufficient time to

consider the comments in full. The

Commissioner notes that the date is
a statement of the earliest possible
date of adoption, not the adoption
or effective date of the rule. The
rule is not adopted until an order
adopting the rule is issued.

RCW 48.44.024 (2) states
“Employers purchasing health plans
provided through associations or
through member-governed groups
formed specifically for the purpose of
purchasing health care are not small
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employers and the plans are not
subject to RCW 48.44.023(3).”

Regence: delete (f) above on the basis that, for The Commissioner deleted the
grandfathered plans, the rates are not available at | section.

the rate filing of the master contract renewal
because they do not have a common renewal date.
These are new requirements, imposed at the
individual group level, and are an undue burden to
continue grandfathered status.

Comments regarding WAC 284-170-959 - none received.
Hearing Summary

The Commissioner delegated the responsibility to preside over the hearing to staff. Meg
Jones presided. The hearing began at 10:04 a.m. on November 6, 2013, and ended at 10:34
am. The following testimony was offered, Because testimony did not differ from the
written comments received, the applicable Commissioner’s response for the written
comment on the subject applies to the comments received at hearing,

J. Beher, of Bellevue Washington testified on behalf of the Master Builders Association
Trust (MBA), providing a chronology of the rule making, explaining that the MBA covers
1,380 employer groups - a total of 42,000 subscribers - and relied on the rule version
issued in June, 2013 to provide renewal quotes to those groups. The significant changes in
the two rules affect the rating practices used to quote the groups. He asserted that the
rules will cause market disruption as a result, and that the MBA does not believe the
Commissioner has authority to adopt the regulations. Ifadopted, he urged an effective
date after January 1, 2014.

Chris Bandoli testified on behalf of Regence, referencing the detailed comment letter
submitted. He agreed with the MBA comments offered, and asked that the
Commissioner delay the effective date until January 1, 2015.

Waltraut Lehman testified on behalf of Premera, citing their written comments as well.
Her testimony highlighted the key points in the written testimony as their objections to
the level of documentation for grandfathered plans, providing go-day notice to each
enrollee in a household being burdensome, asking for more explicit guidance related to
rolling renewals vs. single master contract date application, and the rating standards for
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true-employer groups. Premera agrees health status is not a permitted rating factor but
believes rating in relation to the other factors is permitted.

Randy Ray from WAHIT testified that the rule is causing employers to cancel policies. He
testified as to his opinion related to the marketplace options for small employers being
limited, and noted that he believed getting a Department of Labor letter was costly for
associations. No specific data was cited in support of the latter contention.

Kris Tefft, counsel for Association of Washington Business reiterated the contents of the
written comments as well in relation to the process, the substance and the market impact
of the regulations. Mr. Tefft believed the process was not meaningful or transparent. He
did not assert that the notice and comment period required by the Administrative
Procedures Act was not followed.

Hamilton Emery from Regence testified that the reference in WAC 284-170-950 (3)(b)
should not be limited to a change of greater than 3%, but should reference “any change”
in cost sharing as disqualifying a plan’s grandfathered status designation.
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DATE: Tuesday, September 6, 2011
ACTIOM: Finaf rule,

SUMMARY: This final rule amends a May 23, 2011, flinal rule entitied "Rate Increase Disclosure and Review". The final
rule provided that, for purposes of rate review only, definitions of "individual market™ and "small group market" under
State rate filing laws would govern even if those definitions departed from the definitions that otherwise apply under titie
XXVII of the Public Health Service Act (PHS Act). The preamble to the final rule requested comments on whéther this
policy should apply in cases in which State rate flling law definitions of "individual markat" and "smaif group market”
exclude association insurance policles that would be included in these definitions for other purposes under the PHS Act.
In response to comments, this final ruie amends the definitions of "individual market” and "small group market" that
apply for rate review purposes to include coverage sold to individuals and small groups through associations even if the
State does not include such coverage in its deflnitions of individual and small group market. This final rule also updates
standards for health insurance Issuers regarding disclosure and review of unreasonabie premium Increases under section
2794 of the Public Heaith Service Act.

DATES: tffective date. This rule is affactive on November 1, 2011,

FOR FURTHER INFORMATION CONTACT: Sally McCarty, (301) 492-4489 (or by e~-mail: ratereview@hhs.gov).

SUPPLEMENTARY INFORMATION: The Patient Protection and Affordable Care Act (Pub. L. 11%-148) was enacted on
March 23, 2010; the Health Care and Education Reconciliation Act {Pub. L. 111-152} was enacted on March 30, 2010. In
this preamble, we refer to the two statutes collectively as the Affordable Care Act. The Affordable Care Act reorganizes,
amends, and adds to the provisions of part A of title XXVII of the Public Heaith Service Act (PHS Act) relating to group
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health plans and health insurance issuers in the group and individuai markets.

Section 1003 of the Affordable Care Act adds a new sectlon 2794 of the PHS Act, which directs the Secretary of the
Department of Health and Human Services (the Secretary), in conjunction with the States, to establish a process for the
annual review of "unreasonable Increases in premiums for health insurance coverage.” The statute provides that health
insurance issuers must submit to the Secretary and the applicable State justifications for unreasonable premium
increases prior to the implementation of the increases. Section 2794 of the PHS Act does not apply to grandfathered
health insurance coverage, nor does it apply to self-funded plans.

On December 23, 2010, we published a Notice of Proposed Rulemaking to implement section 2794, Among other things,

because of unigue characteristics of State rate review and for purposes of admintstrative efficiency, we proposed to adopt

definitions of the individual and small group markets that would defer to definitions set forth in State rate filing laws. We

did not discuss in the proposed rule, or anticipate, how association policies wouid be treated under the proposai. i
Regardless, we received a number of comments objecting to the definitions as they would apply to association plans. On X
May 23, 2011, we published a final rule with comment period {76 FR 29964), in which we speclfically solicited further ‘
comments on amending the definitions of "individual market" and "small group market" in § 154.102 to include coverage

sold to Individuals and small groups through associatlons in alt cases. .

We received 30 comments In the comment period. Commenters included the National Association of Insurance
Commissioners (NAIC); a State insurance regulator; many consumer and public interest organizations; associations
sponsoring insurance plans for their individual and employer members; health care providers; heaith insurance issuers
and related trade associations {collectively, "industry™); and others. After consideration of the comments, we are
amending the May 23, 2011 final rule to provide that individual and small employer policies sold through associations will
be included in the rate review process, even if a State otherwise excludes such coverage from its definitions of individual
and small group market coverage,

II. Provisions of tha May 23, 2011 Final Rule With Comment and Responses to Comments

In the May 23, 2011 final rule, we solicited comments regarding whether to amend the definitlons of "individual market"
and "small group market" in § 154,102 to include coverage sold to individuals and small groups through associations in
the rate review process, even if the State excludes such coverage from its definitions of individual and small group
market coverage. Additionally, we solicited comments to address the following questions:

1. Do States currently review rate increases for association and out-of-State trust coverage sold to individuals and small
groups, regardless of whether the policies are sitused In or cutside of their States?

2. How many rate filings. do States receive for association and out-of-State trust coverage?

3. How prevalent are association and out-of-State trust coverage arrangements? What percentage of lndlwdual market
and srali group market business is sold through associations and out-of-State trusts?

4, In which States is association and out-of-State trust coverage commeonly purchased by individuals and small groups?
Where are out-of-State trusts typically situated?

5. Why do some individuals and small empioyers purchase coverage through assoclations and cut-of-State trusts rather
than through the traditional markets? Are there particular groups of individuals or types of small employers that typically
purchase coverage through associations and out-of-State trusts? What organizations (other than issuers) typically
sponsor, endorse, or market association and ouk-of-State trust arrarigements?

6. How do rate increases for association and out-of-State trust coverage soid to individuals and small groups compare to
rate increases in the traditional market? What explains the differences (if any) between rate increases for association and
out-of-State trust coverage and traditional market coverage?

Comment: Most commenters, Including State regulators, consuwmer advocates, the insurance Industry representatives,
and three affected associations, supported including individual and small group association coverage in the definitions of
"IndIvidual market" and "small group market® in § 154,102, even where such coverage was not induded in those
definitions under State rate filing faws, so that more individuals and small employers would benefit from rate review.
According to comments from consumer advocates and some of the affected associatlons, if association coverage was not
included in the rate review rule, the association coverage market would be treated differently from traditional marksts in
sorne States, and consumers in these plans would not benefit from the Affordable Care Act's rate review process, State
regulators and consumer advocates noted that, in the past, State law exceptions for association health plans had allowed
them to avoid market reforms such as guaranteed issue and community rating and permitted them to "cherry pick”
individuals and groups with favorable risk profiles. A State regulator also noted that exempting coverage sold through the
associations from the regulatory process leads to a concentration of poorer risk in non-association coverage in
community rating States. Based on past State experience with association coverage exceptions, the NAIC advised against
allowing exceptions for association coverage under the market definitions of § 154.102. Moreover, consumer advocates
and one issuer emphasized the importance of having consistent standards across associdnon health pians and the rest of
the market to ensure that issuers competed on a level playing field.

Many comnients also discussed the importance of encouraging States to regulate association plans in the same way as
the traditional imarket. Several consumer advocates and State insurance officials cited a study nil concluding that two- i
thirds of the States regulate assoclations differently from other plans in the same market and about one-haif of the
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States entirely or partially exempt national associations from State regulation. In States where associations are not :
regulated, this differential treatment gives residents little recourse if their association health plan changes its terms of '
coverage, denies claims, or completely ceases operation. One consumer advocate further highlighted that individuals and :
small businesses often buy health plans through associations with little knowledge of the protections that they do or do

not have in these plans. In addition, the consumer noted that many States cede the regulatory and oversight roles to

other States when an association is headquartered elsewhere, aliowing association health plans to operate without as

much oversight as pfans In the traditional market. This can result in different consumers in the same State being subject :
to different levels of protections depending on whether the coverage is sold through an association and also on where the !
association is sitused.

nl Mila Kofman, Kevin Lucia, Eliza Banget, Karen Politz, "Association Health Plans: What's All the Fuss About?" Health
Affajrs, Vol, 25, Mo. 6, 2006.

While most comments were in favor of including association coverage in the rate review process even where State rate
filing laws did not include such coverage in definitions of individual market and small group market, CMS recelved five
comments that opposed changing the current policy under § 154.102. Four of these comments came from associations,
and one comment came from an assoclation professional membership organization. Three associations discussed the
history of assoclations in their State and indicated that their State treats assoctation health plans as large group plans
not subject to individual or small group requirements for all purposes, not just rate review. These assoclations expressed
concern about potential logistical and administrative burdens for assoclation plans were they to be regulated as small
group market coverage at the State and Federal levels. (We note that even if we were not making this amendrent to the
final rate review rule, this State practice would differ from longstanding guidance on the treatment of assoclation
coverage for all other purposes under title XXVII of the PHS Act.} In addition, all five commenters asserted that, because
association health plans have a larger insurance peol, they should not be regulated the same as plans and policies in -
individual and smail group markets. However, a regulator from the same State as three of the associations opined that
successful implementation of the Affordable Care Act depended on having a stable health insurance market, which could
be jeopardized if issuers could avoid the various individual and small group market requirements by offering coverage

. through associations.

Response: In light of these comments, we are amending the definitions of "individual market" and "small group market"
in this final rule to inciude individual and small group coverage sold through associations in the rate review process. This
amendment applies to rates for association coverage that are filed, or are effective in States without fifing requirements,
on or after November 1, 2011, The majority of commenters supported extending the rate review rule to include such |
assoclation coverage; no commenter offered a persuasive reason why associations should be treated differently in :
connection with the review of rate increases than they are treated generaily under the PHS Act. To the extent that

issuers set premiums for mermnbers within an association differently based on their own health status or other factors,

these association members are essentially purchasing individual or small group coverage and should not be treated .
differently than cther individuais or small groups not buying coverage through an association, Further, excluding
individual and small group coverage sold through associations from the rate review process creates an unlevel playing S
field between issuers that seli coverage through asscciations and those that do not, Lastly, excluding association - '
coverage from the rate review process raises the risk of creating incentives that could lead to adverse selection, We note
that nothing in this amended rule prevents Individuals and employers from enjoying the banefits of belonging to an
association and obtaining health insurance coverage as a benefit of their assoclation membership.

Al other requirements in title XXVII of the PHS Act (for exampie, section 2718's medical loss ratio requirements) are :
governed by the individual and small group market definitions in section 2791 of the PHS Act. Under section 2791's \
definitions, individuals and employers who purchase health insurance coverage through associations generally have been
and continue to be entitled to the same rights and protections as those who purchase coverage in the individual and
group markets. CMS Insurance Standards Bulletin 02-02 (August 2002) stated that "the test for determining whether
heaith insurance coverage offered through an associatlon is group market coverage or individual market coverage, for
purposes of [PHS Act] title XXVII, is the same test as that applied to health insurance offered directly to employers or
individuals.”

The decision to propose somewbhat different definitions of individual and small group market for the purposes of rate
review was based on the discretion under section 2794 of the PHS Act to specify which markets are subject to this rate
review rule, and our deslre to minimize disruption for the States and enable as many of them as possible to have
Effective Rate Review Programs. In proposing to foliow State filing law definitions, we did not take into account the
substantial difference this could make with respect to association coverage In States with filing {aw definitions of
individua} market and small group market that exclude association coverage. n2 However, we are amending the
regutlation to make clear that for purposes of rate review, the treatment of association coverage is identical to how it is
treated for other title XXVI1 requirements, so that individuals and small employers who purchase coverage through an !
association have the same set of protections they would receive if they had purchased coverage outside of an :
association. We note that in amending these definitions, we do not change the role offered to States to conduct Effective i
Rate Review Programs under the final rule which aims to minimize disruption of State rate review processes.

n2 As noted above, there is a tong, consistent history of how associations have been treated with respect to the
requirements added by the Health Insurance Portability and Accountability Act of 1996 {(HIPAA}. However, prior to
enactment of the Affordable Care Act, none of those reguirements related o rate review, and for HIPAA purposes it was
irrelevant how a State defined its markets for rate review purposes. Therefore we were not familiar with the possible
ramifications for associations.

Comment: A trade asscciation noted that section 3(5) of the Employee Retirement Income Security Act {(ERISA) defines '
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the term "employer" so that an association of empleyers could be deemed an "employer" sponsoring a group heaith plan
under some circumstances. In such a case, the commenter recommended that the association coverage shouid be
treated as one group health plan for purposes of the rate review process.

Response: As indicated by the cormmenter, the market definitions in section 2791 of the PHS Act are derived from
definitions of employer and employee welfare benefit plan in ERISA section 3, While the proposed rule and current final
rule adopt a different policy for rate review purposes with respect to assoclation coverage than would apply under the
PHS Act for other purposes, we are amending the final rule to apply the general PHS Act policy on association coverage
under the rate review regulation, as an exception to the general rule that State definitions govern. Accordingly, if an
association is, In fact, sponsoring a group health plan subject to ERISA, the association coverage should be considered to
be one group health plan and the number of employees covered by the association would determine the group stze for
purposes of determining whether the group health plan is sponsored by a small empioyer and subiect to the rate review
process,

In most situations involving assoclation coverage, the group health plan will exist at the individual employer level and not

at the association level, in which case the size of the individual employers in the association wilt determine whethear the

association coverage is subject to the rate review process. The Department of Labor {DOL) has jurisdiction over ERISA

group health pfans and, for private sector entities, the determination of whether the group health pian exists at the

association level or the employer level Is made under ERESA. DOL has prepared a booklet in an effort to address

guestions that have been raised under ERISA concerning "multiple employer welfare arrangements.” This booklet may

assist stakeholders in identifying situations where an ERISA group health plan may exist at the association level. See ;
DOL MEWA Gulde (http://www.dol. gov/ebsa/Publications/mewas. htm/). Several DOL Advisory Opiniens may also be '
helpful. See DOL Advisory Oplinfons 2001-04A (http://www.dol.gov/ebsa/regs/a0s/a02001-04a. htrml); 2008-07A f
{http://www,dol.gov/ebsa/regs/aos/an2008-07a. htmi) and 2003-13A (http://www.dol.gov/ebsa/regs/acs/ao2003- :
13a.heml). For example, in DOL Advisory Opinion 2008-07A, DOL stated:

"A determination whether there is a bona fide employer group or association for this ERISA purpose must be made on

the basls of all the facts and circumstances involved. Among the factors considered are the following: how members are

solicited; who is entitled to participate and who actually participates in the association; the process by which the

assoclation was formed, the purposes for which it was formed, and what, if any, were the preexisting relationships of its i
members; the powers, rights, and privileges of employer members that exist by reason of their status as employers; and ‘
who actually controls and directs the activities and operations of the benefit program. The empioyers that participate in a
benefit program must, directly or indirectly, exercise control over the program, both in form and in substance, in order to
act as a bona fide employer group or association with respect to the program

The definition of employee weifare benefit plan’ in ERISA is grounded on the premise that the person or group that
maintains the plan is tied to the employers and employees that participate in the plan by some common economic or
reprasentation interest or genuine organizational relationship unrelated to the provision of benefits."

For more Inf“ormatlon, State regulators and other stakeholders can contact the Department of Labor's Ernployee Beneflts ' ‘
Security Administration, . N

Comiment: An association advised that a group policy for an association is issued to a trust in the State where the trust is
domiciled and certificates are issued to insured parties whe may reside in other States. In such a case, the association
indicated that if the State where the trust is domiciled has a rate review process, that State should be responsible for the
rate raview of the entire program and should apply the same rating principles to the entire association, thus making it
easier for compliance. Consumer advocates and a health insurance issuer, on the other hand, advised that rate increases
of all individual and small group coverage sold in a State should be reviewed by that State, regardless of where the
assoclation is domiciled, to ensure that the individuals and employers in the State are protected by their local Insurance
department.

Response: A State's ability to review rate increases of coverage seld through associations domiciled in another State is
dependent solely upon State law. Accordingly, it will be up to each individual State to determine whether its laws provide
the authority to review proposed rate increases of individual and small group health insurance coverage sold through
associatlons domiciled in another State. It should be noted that the rate review process set forth in the May 23, 2011
final rule sets standards so that the reporting and review process is similar in all States which should decrease the
burden of having to file a rate increase in muitiple States.

Camment: One Insurance issuer commented that CMS should keep bona flde associations out of the rate review process

. because the bona fide association marketplace operates much like the large group market, in that trustees of
associations are sophisticated purchasers who exercise their fiduciary responsibility to their members. This commenter !
therefore felt that, to prevent an undue burden on the rate review process, bona fide associations should be requlated !
differently from non-bona fide associations. An assoclation indicated that, if bona fide assoclation individual and smail :
group coverage were included in the rate review process, It would subject the affected insurance premiums to review by
as many as 40 different States,

Response: Although the PHS Act recognizes bona fide assoclations as defined by section 2791(d){3} n3 of the PHS Act
and currently exempts them from guaranteed renewahility of coverage and guaranteed availability of coverage, individual
and small group coverage provided through bona fide associations are subject to every other provision and protection of
title XXVII of the PHS Act without exception. Therefore, the rate review process applies to individual and small group
coverage provided through bona fide associations and non-bona fide associations. It should he noted that the rate review
process set forth in the May 23, 2011 rule sets standards so that the reporting and review process s similar in all States
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which should decrease the burden of having to file a rate increase in multiple States.

n3 Bona fide association means, with respect to health Insurance coverage offered in a State, an association that meets
the following conditions: (1) Has been actively In existence for at least 5 years. {2) Has been formed and maintained in
good fajth for purposes other than obtaining insurance, (3} Does not condition membership In the assoclation on any
heaith status-related factor relating to an individual (including an employee of an employer or a dependent of any
employee). (4) Makes health insurance coverage offered through the association available to all members regardless of
any health status-related factor relating to the members {or individuals eligible for coverage through a member). (5)
Does not make health insurance coverage offered through the assoclation available other than in connection with a
member of the association. (6) Meets any additional requirements that may be imposed under State law.

Comments: Consumer advocates commented that States should be required to review an Issuer's premium-rate
increases on individuais and small groups purchasing insurance through an association or out-of-State trust as a
condition of having an Effective Rate Review Program. These cormmenters aiso suggested that, to the extent possible,
adequate regulation of associations should be a factor in awarding Cycle 1I grants of the Health Insurance Rate Review
Program.

Response! A State that meets the criteria for an Effective Rate Review Program, as outlined in § 154,301 will be

determined to have Effective Rate Review Programs; with this amendment, this review will apply to rate increases of ‘
association coverage seold directly to individuals and small groups in that State. A State's status as an Effective Rate !
Review Program State in other market segments will not be affected by its status as it relates to the effective review of :
association coverage rate increases. For purposes of this determination, we will not take Into account whether the State

where an association plan has its situs reviews the rates. In order to be an Effective Rate Review Program State for

association coverage, a State will have to meet the criterla specified in § 154.301(a) and {(b) for review of rate filings in

its State for association coverage. If a State fails to meet the criteria for association coverage, CMS will review the rate

filings above the threshold for the association coverage in that State.

The Cycle II funding opportunity annocuncement (FOA) was posted In February of this year and applications were due
August 15, 2011, In order to be eligible for an award under Cycle II, for either Phase I or II awards, a State must be able
to demonstrate at the time of application that it already meets the criteria for an Effective Rate Review Program, or that
with the funding resources from the grant it can achieve an Effective Rate Review Program.

- To the extent that association coverage is one product type in.which a State can.be effective or not, it is a COHSIdEI‘atIO[‘I,
but effective review of association coverage is not a requirement for a Cycle 11 grant. .

IIL. Provisions of This Final Rule
This final rule amends the definition of "individual market" and "small group market" in § 154.102 as follows: . \

‘We amended the definition of "individual market” to include coverage that would be regulated as individual' market - :

coverage.{(as defined in section 2791(e){1){A)) if it were riot sold through an association. We alsc amended the definition ‘
of "small group market” to include coverage that would be regulated as small group market coverage (as defiried In i
section 2791(a)(5)) if it were not sold through an association. This approach follows the definition that applies. for other

PHS Act purposes (under which an association itself will only be considered to be a group health plan If it complies with

and is regulated under ERISA}.

IV. Coilection of Information Requirements

Under the Paperwork Reduction Act of 1995, we are required to provide 60-day notice in the Federal Register and

solicit public comment before a collection of information requirement is submitted to the Office of Management and :
Budget {OMB) for review and approval. In order to fairly evaluate whether an informatlon collection should be approved i
by OMB, sectlon 3506(c){2)(A} of the Paperwork Reduction Acl of 1995 requires that we solicit comment on the following i
issues:

. The need for the information coliection and its usefuiness in carrying out the proper functions of our agency. -
. The accuracy of our estimate of the information collection burden. : 1
. The quality, utllity, and clarity of the information to be collected.

. Recommenclations to minimize the information coflection burden on the affected public, including automated collection
technigues.

The Collection of Information Requirements assoclated with the May 23, 2011 final rule were approved under OMB :
control number 0938-1141, with an expiration date of August 31, 2014, In the May 23, 2011 final rule, we solicited !
comments on whether Individual and smalt group coverage sold through associations should be included in the rate
review process. At that time, we did not include an estirmate of the number of rate review filings of association coverage
for the burden estimates in the PRA section of the final rule. We are now amending the burden estimates in the PRA
section to reflect the additional number of filings resulting from amanding this final ruie.

As indicated in RIA section below, we estimate that 229 additional rate fillngs will be subject to the rate review process
as a result of including individual and small group coverage sold through associations in the process. This increases the
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total number of filings subject to review from 974 to 1,203, All other estimates, including number of respondents and
burden per response, have not changed from the fina! rule. Accordingly, the language from the PRA section of the May
2011 final rule is incorporated in this final rule and the changes in the estimates are reflected in the Revised Table A,
with revised numbers highlighted in bold.

Revised Table A — Estimated Annoal Burden

Regulation
Section(s)

OMB
Control
No,

Number
of
Respondents

§134.210
1CRs
Regarding
State
Peterminations

0934
New

335

MNumber
of
Responses

Burden
per
Response
{honry

Total
Annaal
Barden
{Boursy

Haurly
Labhotr
Cost of
Reporting |
($}

Total
Labor
Costof
Reporting
£8)

Tutad
Capital/
Mainténance
Costs ()

Total
Cost
[4])]

118

.33

264

A0

52,800

9

52,804

§5154.215,
and 154.220,
HCRs
Regnrding the
Rate Review
Preliminary
Justifioation
Foere

1938~
Naw

a7

1,203

il

13,233

2060

2,646,600

1,646,600

154,230
1CRs
Regarding the
Final .
Justification

0638
Neow

417

1,203

0.5

0%

200

124,200

{

120,200

| §134330
ICRs o
Regarding the
Finel

{4938

New

417

£,203

6.3

601

200

14,200

© 120,200

Motifieaton

“Toal

F

£410

14,699

4838800

2,939,
00

V. Response to Comments

Because of the large number of public comments we receive on Federal Registar documents, we are not able to

acknowledge or respond to them individually; A discussion

this document.

VI. Regulatory EImpact Analysis

of the comments we received is included in the preambie of

In accordance with the provislans of Executive Order 12866, this regulation was reviewed by the Office of Management

and Budget.

A, Summary

In the regulatory impact analysis (RIA) for the May 23, 2011 final rule, we discussed the proposal to amend the
definitions of individual and small group markets in order for individual and small group coverage sold through
associations to be subject to rate review. Although we did not include the burden of including coverage sold through
associations in the final numbers for the PRA package or the RIA, an estimate was provided In the RIA for the purpose of
soliciting comments on the potential burden of including individual and small group coverage sold through associations in
the rate review process,

We reviewed data submitted by health insurance issuers to the NAIC and estimated that there would be 986 filings
annually that would have to be submitted for individual or smiall group coverage sold through assoclations. We in turn
applied the factors for non-grandfathered coverage (0.42) and filings above the 10 percent threshoid (0.45), which
resulted in a total of 185 additional filings that would be subject to rate review. We further estimated that 34 percent of
these filings would oceur In States that require prior approval bafore a rate increase can be implemented, in which case
the rate filings are already subject to revlew by a State. This resuited’in a final estimate of 123 additional filings above
the 10 percent threshold occurring if coverage sold through associations were subject to the rate review process.

In response to our solicitation of comments on the association issue, we received from the NAIC a survey of State
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regulators in which the following guestion was asked: "How many such rate filings does your State receive for association
and out-of-State trust coverage?” Thirty-two States responded to the survey and 14 States provided estimates that
totaled 440 rate filings for association coverage on an annual basis. Most of these estimates did not distinguish between
the individual and small group markets. One State indicated that no rate filings were received from associations, and the
other 17 indicated that they did not track association rate fllings. This data was provided by State regulators who review
rate filings, as opposed to the prior data that was provided by health insurance issuers. Since State regulators are
positioned to review the rate filings of all the issuers in their States, we chose to use the State data for the purpose of
updating the burden estimates in this RIA, Extrapolating the 440 number from 14 States to 50 States provides an
astimate of 1,570 rate filings annually for association coverage in the individual and small group markets. Using the
percentages from the final rule numbers (76% small group market, 24 percent individual market), this breaks out to 377
additional filings in the individual market and 1,193 filings in the small group market. Applying the factors for non-
grandfathered coverage and filings above the 10 percent threshoid results in a mid range estimate of 229 additional
filings being subject to rate review,

Since this fina! rule directs that individual and small group coverage sold through associations be included in the rate
review process, we are amending the burden estimates in the RIA to reflect the additional number of fitings. The
estimated number of affected entities, the burden estimates for the start-up costs and the amount of time to review each
rate filing do not change from what was estimated in the RIA for the May 23, 2011 flnal rule, Accordingly, the RIA from
the May 23, 2011 final rule is Incorporated into this final rule with the only the changes being the additional number of
filings discussed here and in the Federalism Statement in sectlon D. All ranges of filing estimates were increased by
1,570, the estimated number of rate filings for association coverage, as explained above, This resuits In the number of
2011 filings In Table 3 for the low range estimate being increased from 6,121 to 7,691; the mld range was increased
frorm 6,733 to 8,303; and the high range from 7,343 to 8,913. In the tables, the amended numbers are highlighted in
bold.

B. Estimated Number of Rate Filings

This sectlon of the regulatory impact assessment provides estimates of the number of filings that would be subject to
review under this final rule. Below we are revising Table 3, Table 4, and Table 5 of the May 23, 2011 finaf rule (see 76 FR
29980 through 29982) to read as follows:

Revised Table 3: Estimated Number of Filings Subject to Review

} | Individuat Smal] Groyp Total

Estimated number of filings for 201 _ _

Low Range 1 Vi 2 5919 1691
Mid Range . 1,948 6,356 B . <
| High Rango _ 2123 6,790 8913
Porcont of fillaps subfect 1o review (oseerandfhtieced)

LowRenge - 400 0%

MidRange 54% 30%
| High Runge 67% 2%

Mumber of filineg subjest @ review

Low Range 709 e 1184 1803
Mid Range _ ‘ 1,052 1,906 2958
| High Renge 1,422 2,852 4274

Estimated percontane of filings meeting or exceeding thresheld

| Low Range e 0% 20%
Mid Rangs 60% 0%
High Ronge 0% A0

Estirpated number of filings meeting or exceeding threshold

Low Rafge 384 236 5%
Mid Runge 631 , 5 1283
| MighRange | L SN PO 01} L 2136
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C. Estimated Administrative Costs Related to Rate Review Provisions

Revised Table 4: Estimated Costs for Reporting, Record Retention,
snd Wehsite Notification {Actual Dollars)

i Estimated | Estinsated
Deseription Nuﬁﬁﬁ of thfr!liir ‘i‘iﬁﬁ?&ﬁa ‘ gmﬁi Esttnated Toml é;::nliii Aﬁrir;tngtlisi
_ 7 fpswers 1 ot Repos it How {3y Cosl Tssuny Por Renodt
[ TOWRANGE ARSUMPTIONS
T Ona-Thoe Cos A 556 B3R | 800 | ST0,425,000 SR 17,665
| Grigolng Cosis T T YT 200 $561,600 TH $981
Total ¥ oar One Costs IIE 50 e G051 810,588,600 376347 TB021
MIT RANGE ALSUMPTIONS
Bub- i Costs i 1300 R S5O0 BIZAT0.H00 530,000 £10,399
TG Costs Iy e Thios 00 ATy AT Y
[T ot Vear One Cosis AT L 240 | 200 | SISA40800 | SO0 §T3.543
[ RCH RANEE ARSI TIDNE ‘ '
e T CAYS - PXE: 1,15 TR $00 ] $18,505,600 FI5000 6853
Ongowmg Casts T Ti3E ST 50 $5.513,600 S33: | seat |
Y okl our ONG Cos i 2,136 T $300 ] §ab, 0R00 Iy 9414
Notes: Lstimmated costs are stated in 2010 dollags. .

{1} Estimated nuraber of one-dime stati vp hoots and anmel ongoing hoprs,
(2y  Actuary salary/iee. _
(3) Bstimated Costs to the States and Federal Government Related to Rate Review Provisions.

Tevised Table 5: Estimated Actuurial Rates

Estimuted &_aazum’_iair Rﬂ&ﬂa& :

. e Low M High,
Principat Actuaries ] $340.80 B3H00 $340.00
Support Actaaries $200.00 $234.00 1275.00
Actuarial Analest $120.00 $150.00 $150.00
Adminlstrative Support $R0.00 | $100.00 $120,00
Estimated Tioe to Complete Avirage Review Average Time Required
Peincipal Actuaries : 4.5 5,30 6,75

Bupport Avtuaries B.50 .50 1108
Actearial Anglyst 1200 14,00 14,00
Administrative Support - , .06 8.50 12.00
Actuarial S1aff Foyrs 1 amsl  om 3275
Total Stadl Honrs . .5 N 383 44.78

[ Lew |  mi _High
Estinmted Cost per Review ; §3.305 57,198 49,508
Numhor of Rate Reviews _ | N . 3% i
Total Expected Confeactivg Cost 7328 F1B80408 7,374,555

1. Estimated Costs to States

CMS recognizes that States have significant experience reviewing rate increases. As discussed earlier in this preamble,
most States have existing Effective Rate Review Programs that will meet the requirements of this regulation. Rate review
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grants provided by CMS are expected to incroase the effectiveness of State rate review processes, bt they are not a !
direct measure of the cost of this regulation. .

CMS estimates that the cost impact on States will be smalt because most States currently conduct rate review. For these

States, the incremental costs and requirements of this regulation will be minimal. Some States do not already have a

rate review process or have a process that applies to only a portion of the individual and small group markets that this

regulation addresses. In these States, the implementation costs to develop Effective Rate Review Processes at the State

level can be offset by the rate review grants provided by CMS. For States not currently conducting effective rate review, ) i
HHS will conduct the review. i

States with Effective Rate Review Programs will be required to report on their rate review activities to the Secretary. CMS
believes that this reporting requirement will involve minimal cost, CMS estimates that reporting information from the
State to CMS will require approximately 20 minutes per filing. Based on an actuary's fee of $ 200 per hour, CMS
estimates an average cost per filing of $ 66, Including assoclation coverage, the estimated cost of reporting the two-
thirds of filings meeting or exceeding the 10 percent threshold {B01), which are reviewed by States, is $ 52,866,

D. Federalism

Executive Order-13132 establishes certain requirements that an agency must meet when It promuigates a proposed rule
(and subsequent final rule) that imposes substantial direct requirement costs on State and local governments, preempts
State law, or otherwise has Federalism Implications. In CMS' view, while the requirements proposed in this final rule '
would not impose substantial direct costs on State and local governments, this final rule has federalism implications due '
to direct effects on the distribution of power and responsibilities among the State and Federal governments relating to

determining the reasonableness of rate increases for coverage that State-licensed health insurance issuers offer in the

individual and smail group markets.

CMS recognizes that there are federalism implications with regard to CMS' evaluation of Effective Rate Review Programs
and its subsequent review of rate increases. Under Subpart C of this final rule, CMS outlines those criteria that States
would have to meet in order to be deemed to have an Effective Rate Review Program, If CMS determines that a State
does not meet those criteria, then CMS would review a rate increase subject to review to determine whether it is
unreasonable. If a State does meet the criteria, then CMS would adopt that State's determination of whether a rate
increase Is umeasonable. _

As indicated earlier in th:s preambie; we recelved comments from consumer advocates and State insurance officlals citing

a study concluding that two-thirds of the States regulate associations differently from other plans in the individual and i
small group market and about one-haif of the States entirely or partialiy exempt coverage sold through national e i
associations from State regulation. In States where individual and small group coverage sold through assoclations is not - : !
subject to the rate review process, weindicate in this preamble that-CMS will review the rate fillngs for such coverage ‘

that meet the threshold. We also state that the fact that a State may not review rate filings of assouatlon coverage will

not be consldered in determining whether that State has an effective rate review program. o

States would continue to apply State law requirements regarding rate and policy F|I|ngs. State rate review processes that
are similar to the Federal requirements likely would he deemed effective and satisfy the reguirements under this final
rule. Accordingly, States have latitude to impose requirements with respect to health Insurance issuers that are more
restrictive than the Federal law. i

In compliance with the requirement of Executive Order 13132 that agencies examine closely any policies that may have
federalism implications or limit the policy making discretion of the States, CMS has engaged in efforts to consufl with and
work cooperatively with affected States, including participating in conference calls with and attending conferences of the
National Association of Insurance Commissioners {(NAIC), participating in a NAIC workgroup on rate reviews and -
consulting with State insurance officials on an individual basis.

Throughout the process of developing this final rule, CMS has attempted to balance the States' interests in regulating

health insurance issuers, and Congress' intent to provide uniform protections to consumers in every State. By doing so, It

is CMS' view that it has complied with the requirements of Executive Order 13132, Under the requirements set forth in

section 8(a) of Executive Order 13132, and by the signatures affixad to this regulation, CMS certifies that the Center for ;
Consumer Information and Insurance Oversight has complied with the requirements of Executive Order 13132 for the i
attached final rule'in a meaningful and timely manner. ;
List of Subjects in 45 CFR Part 154

Administrative practice and procedure, Claims, Health care, Health fnsurance, Heaith plans, Penalties, Reporting and
recordkeeping requirements.

For the reasons set forth in the preamble, the Department of Health and Human Services amends 45 CFR Subtitie A,
Subchapter B, by amending part 154 as follows:

PART 154--HEALTH INSURANCE ISSUER RATE INCREASES: DISCLOSURE AND REVIEW REQUIREMENTS
1. The authority citation for part 154 continues to read as foilows:

Authority: Saection 2794 of the Public Health Service Act (42 U.5.C, 300gg-94).
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Subpart A--General Provisions
2, In § 154.102, revise the definitions of "individual market" and "small group market" toc read as follows:
§ 154.102 Defipitions.
kO k%
Individual market has the meaning given the term under the applicable State's rate filing laws, except that:
(1) Where State law does not define the term, it has the meaning given in section 2791{e)(1}{A) of the PHS Act; and

(2) Coverage that would be regulated as Individual market coverage (as defined in section 2791(e)}{1){A)) if it were not
sold through an association is subject to rate review as individual market coverage.

* * * * x
Smalfl group market has the meaning given under the applicable State's rate filing laws, except that:
{1) Where State law does not define the term, it has the meaning glven in section 2791(e)(5) of the PHS Act; provided,
however, that for the purpose of this definition, "50" employees applies in place of "100" employees in the def_inition of

“small employer” under section 2791(e)(4); and

(2) Coverage that would be regulated as small group market coverage (as defined in secticn 2791(e)(5)) if it were not
sold through an association is subject to rate review as small group market coverage.

* k% %k
Dated: August 16, 2011.
Donald M. Bérwick,
Administrator, Centers for Medicare & Medin;aid Services.
Appmved: Auéuﬁt 29, 2011.
Kathleen Sebelius,
Secretary,bépértment of Health ahd Human Ser;vicasa o
[FR Doc. 2014-22663 Filed 5-1-11; 11:15 am]
List of Subjects in 45 CFR Part 154

Administrative practice and procedure, Claims, Health care, Health insurance, Heaith plans, Penalties, Reporting and -
recordkeeping requirements.

For the reasons set forth in the preamble, the Department of Health and Human Services amends 45 CFR Subtitle A,
Subchapter B, by amending part 154 as follows:

PART 154-~HEALTH INSURANCE ISSUER RATE INCREASES: DISCLOSURE AND REVIEW REQUIREMENTS
1. The authority citation for part 154 continues to read as follows:
Authority: Section 2794 of the Public Health Service Act (42 U.5.C. 300gg-94).
Subpart A--General Provisions -
2. In § 154.102, revise the definitions of "individual market" and "small group market" to read as follows:
§ 154.102 Definitions.
* * * *® *
Individual rnarket has the meaning given the term under the applicable State's rate filing laws, except that:
{1) Where State law does not define the term, it has the meaning given in section 2791(e)(1)(A} of the PHS Act; and

(2) Coverage that would be regulated as individual market coverage (as defined in section 2791({e){1){A)} if it were not
sold through an association Is subject to rate review as individual market coverage.
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* *® * * *

Small group market has the meaning given under the applicable State's rate filing laws, except that:

(1) Where State law does not define the term, it has the meaning given in section 2791{e}(5) of the PHS Act; provided,
however, that for the purpose of this definition, "5C" employees applies in place of "100™ employees in [*54977] the
definition of "small employer" under section 2791(e){4); and i

{2) Coverage that would be regulated as small group market coverage {as defined in section 2791(e)(h)} if it were not
s0id through an assoclation is subject to rate review as small group market coverage.

* * * * H
Dated: August 16, 2011.
Donald M. Berwick,
Administrator, Centers for Medicare & Medicaid Services.
Approved: August 29, 2011,
Kathleen Sabelius,
Secretary, Department of Health and Human Services.
[FR Doc. 2011-22663 Filed 9-1-11; 11:15 am]
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