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1. I am over the age of 18, and I make this declaration on the basis of first hand
personal knowledge and am competent to testify to the matters set forth herein. |

2. I am a member of American Academy of Actuaries and meet its general
qualification standard, including continuing education requirements. I am also a qualified
actuary as defined under Washington Administrative Code (WAC) 284-05-060.

3. I am employed by the State of Washington Office of the Insurance
Commissioner (OIC) as the lead health actuary, a position I have held since 1999, My
responsibilities include reviewing health insurance plan rate filings submitted for sale to
Washington State consumers., As part of this process, I analyze benefits, reserves, rating data,
underwriting procedures, financial data and other facets of health carrier and insurance
company operations, and perform actuarial analyses of rate filings and reports applicable to
specific regulatory issues. Attached hereto as Exhibit 1 is a copy of my resume.

4, I am the OIC actuary responsible for reviewing the rate filings that are at issue
in this case,

5. The essential purpose of my review of rates is to determine whether rates are
reasonable in relation to the benefits, whether they are unfglirly discriminatory, and whether
they comply with applicable law. Cafriers must define their rating methodology with sufficient
objective clarity for me to recreate the rate for any particular enrollee; otherwise I cannot
confirm that the rate is reasonable, fair and lawful.

6. If a rate is not .1'easonable, if it is discriminatory, or if carriers fail to comply
with applicable state or federal laws or regulations, the OIC must disapprove the filing,

7. The System for Electronic Rate and Form‘ Filing (SERFF) is a computer-based
application developed by the National Association of Insurance Commissioners that allows
insurers and other entities such as health maintenance organizations (IMOs) and health care
service contractors (HCSCs) to create and submit rate, rule, and form filings electronically.
Since 2010, per WAC 284-44A-020 and WAC 284-46A-020, SERFF has been the exclusive
method by which HCSCs and HMOs may submit such filings. My approval or disapproval of a
particular filing is based exclusively on my review and approval of the SERFF record. |

8. In order to preserve trade secrets or prevent unfair competition, carriers can

protect proprietary information such as actuarial formulas, statistics, and assumptions
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submitted in support of a rate or form filing by placing them in SERFF in a “proprietary rate
filing.” The OIC does not release proprietary rate filings to the public, including policyholders
(such as Master Builders Association). As a result, for purposes of explaining the issues in the
filed proprietary rate filings, I will describe the information presented in the proprietary
information in general terms, and in conjunction with the information filed in the public rate

filing.

PLAN DESIGN

9. Issuers design and sell one of three types of plans to consumers based on the
size of the “group” purchasing the plan: large, small, and individual. Individual plans are, as
the name implies, sold to individuals and their families. Currently, an employer with 50 or
fewér employees must purchase small group plans. Employers of 51 or more employees may
purchase large group plans.

10. Small group plans are more highly regulated than large group plans. For
example, small group plans must be community rated, which means that issuers must offer
policies to all employers within a given territory al the same rate schedule without medical
underwriting. Under the Affordable Care Act (ACA), small group health plans must contain
the Essential Health Benefits, and must limit the out-of-pocket expenses that an enrollee will
be required to pay, in a manner that meets the “metal levels” (platinum, gold, silver, and
bronze) established by the ACA. These levels are designed to provide the same average level
of benefits to enrollees in each metal level. |

11.  Large group plans are not community rated. Each large group plan can be
independently rated as a single plan and large group plans may use the claims experience of the
énrollees (also called “participants™ or “members”) in a particular plan to set rates. Large group
plans are not required to contain Essential Health Benefits or metal level tiers,

12, When designing large group plans, issuers may also use non-health status
related demographic rating factors permitted by federal and state law. As a result, a 40 yeair old
married male enrollee in King County and a 50 year old married male enrollee in King County

might be charged different rates for the same large group plan. However, two 40 year old
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enrollees would be considered “similarly situated” (provided the other factors were also equal),
and must be charged the same rate for the same plan. '

13.  All group plans, including large group plans, are subject to the federal Health
Insurance Portability and Accountability Act (HIPAA), which in general prohibits
discrimination against individuals based on health status related factors, Prohibited health
factors include health status, medical condition, claims experience, receipt of health care,
medical history, genetic information, evidence of insurability, and disability. 29 CFR §
2590.702.

14,  Under HIPAA, issuers may not offer a group health plan that contains rules for
individual eligibility related to these health factors.

15. . Under HIPAA, issuers may not offer a group health plan that requires similarly
situated individuals to pay different premiums for the same plan, if the difference in premium
is based on health related factors. 45 CFR § 146.121(c) and 29 USCS §1182(b).

16. Under HIPAA, within one employer, issuers may not treat similarly situated
enrollees as members of two or more distinct subgroups, unless 1) the grouping ié unrelated to
the enrollee’s health status, and 2) is based upon a bona fide employment based classification
that is used by the employer independent of the enrollee’s qua.liﬁcation for health coverage. 45
CFR 146.121(d) provides the following examples of permitted employment based
classifications: full-time versus part-time status, different geographic location, membership in a
collective bargaining unit, date of hire, length of service, current employee versus former
employee status, and different occupations.

17.  Anissuer can use the claim experience of the entire large group to set the rate at
the large group level. An issuer can also vary or adjust the rate or plan design for members of
subgroups that are based on a bona fide employment classification, such as union members, but
issuers may not use claims experience or eligibility information to vary the rates of a subgroup
ol enrollees within a large group without justifying that the rates are based on a grouping that
represents a bona fide employment based classification. 26 CFR § 54.9802 — 1(d).

18.  For one large employer such as an association that qualifies as an employer, if
an issuer sets rates for any subgroup of enrollees (also called “purchasing groups” or “risk

categories”) within the employer based on their average age, the percentage that are women of

DECLARATION OF LICHIOU LEE - 4 Office of the Insurance Commissioner

DOCKET NO. 15-0062; 15-0071; 15-0075; 15- PO Box 40255
0078; 15-0079; and 15-0084 Olympia, WA 98504-0255




V8]

o =1 Oy

O

10
11

12

13
14
15
16
17
18
19

20

21
22
23
24
25
26

child bearing age, or the percentage that are male einployees, the issuer clearly discriminates
on the basis of non employment based factors, If this were permitted, the issuer could also
unfairly discriminate by creating subgroups within the association that are expected to generate
the highest claims, and assigning them the highest rates. Conversely, issuers could create
subgroups that are expected to generate the lowest claims, and provide them with the lowest
rates. This technique to eliminate poor risk is called “cherry-picking.”

19. I consider any distinction between similarly situated individuals based on health
factors to be discriminatory, If distinctions are made between similarly situated individuals
based on unlawful subgroups, it is discriminatory.

20.  Ireview purchasing groups within large group plans to determine whether they
are bona fide, based on the facts and explanations contained in the issuer’s filing.

21.  The regulations to which I refer in this Declaratidn were provided to Regence
BlueShield through SERIT, and another copy is attached hereto for ease of reference as
Exhibit 2.

"ASSOCIATION REVIEWS GENERALLY
22, Since 2012, the OIC has been educating carriers about the changes related to
association health plans required by the Affordable Care Act, including changes to the rating
requirements. For example, on September 26, 2012, the OIC conduced a webinar “Association

Health Plan Transition” in which carriers were advised:

Although true Employer Health & Welfare Benefit Plans will still be ablé to file
and market as large group if over 50 lives — the rates must be based on the
overall experience of the group and health status may not be used to set rates.

Similar advice Was given carriers in a June 6, 2013 webinar by the same title.

23. Prior to January 1, 2014, common law employers of any size could join together
in an association, for any purpose, and be eligible to purchase large group insurance based on
the aggregate number of potential enrollees. This was generally considered to benefit small
employers. Outside of an association, a common law employer Wﬁh 50 or fewer employees

was only eligible to purchase insurance from the community rated small group market. Even
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prior to the ACA, the small group market was more heavily regulated, and therefore generally
believed to be more expensive. But by joining an association, a small employer (aiso called a
“purchasing employer” or “purchasing group™) could purchase insurance for his or her
employees that had the regulatory flexibility of a large group plan, |

24, Prior to 2014, these association plans were typically divided into subgroups of
employers, or groups of employers, and rated based in part on the claims experience of the
enrotlees in each subgroup. I evaluated Association Health Plans (AHPs) as large group plans
that could be rated at the small employer level using claims experience. I based my analysis on
the language of the Washington statute authorizing AHPs, which stated that “Employers
purchasing health plans provided through associations . . . are not small employers.” [
understood the effect of that language to designate the small employer as the “employer” for
purposes of large group rating laws. Practically, that meant that I approved rate filings that
created specific rates for subgroups whose classification was based solely on the identity of the
-small employer, and that used claims experience and other health factors.

25. In 2014, T understand that the ACA reforms pre-empted our state law, and
removed my ability to provide association health plans with the specific type of review
described above.

26.  Since January 1, 2014, to qualify as a large group, associations have been
required to satisfy the definmtion of “employer” under ERISA. For those associations that
qualify as a large group employer under ERISA, I have reviewed the plans submitted by
issuers as plans that will be sold to AHPs, as standard large group filings. For purposes of this
review, the association is the employer, and all enrollees (or “covered lives”) within the
association are considered employees of the association. The small employer (or the
purchasing group within an association that qualifies as a large employer) is not a relevant

consideration in large employer rating review,

THE 2014 BUILDING INDUSTRY ASSOCIATION FILINGS

27.  The Building Industry Association of Washington Health Insurance Trust
(BIAW) f]lingé identified in the hearing demand were submitted by Regence BlueShield
(Regence) to the OIC through SERI'F. Regence submitted its BIAW filings on April 25, 2014,
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28,  Asuris Northwest Health issued similar BIAW filings in 2014 that were also
disapproved, but these filings have not been appealed.

29.  Cambia Health Solutions did not submit any association filings at issue in these
cases, is not an authorized issuer, and is not authorized to submit SERFF filings.

30.  Regence’s BIAW filings were submitted in public filings as large group plans
with BIAW as the single large group employer. Per the usual process, Regence filed the rate
and form filings via SERFF, and the rate filings were further filed separately as public and
proprietary rate filings. | '

31.  Bach filing was assigned a SERFF Tracking number, and a corresponding State

Tracking mumber. The rate filing tracking numbers are summarized in the following table:

Public Rate Filing Proprietary Rate Filing Rate Filing
Received
SERFF Tracking State SERFF Tracking State. dated in
Number Tracking | Number Tracking SERFF
Number ' Number
Regence | B861-129515926 269904 | B861-129515810 269906 . | 4/25/14

32. The BIAW rate schedules filed in Regence’s rate filings include 5 subgroups or
“risk categories” (risk category 0 through risk category 4) for each plan design with category 0
providing the lowest rates and category 4 the highest. All employees within a fixed age band
and without dependeﬁt coverage in one risk category are charged the same rate, but each risk
category has a different rate. (The only rate difference in one ﬂsk category is due to the
employee’s age and how many family members signed up with the plan.) For example, for the
benefit plan E30, an employee age 30 without dependent coverage can be charged a monthly
rate of $264.36 (Category 0), $293.72 (Category 1), $335.69 (Category 2), $386.04 (Category
3), or $443.95 (Category 4).

33.  From the information provided with the filing, I was unable to recreate the rates
for individuals in these various risk categories. 1 was also unable to determine the criteria used

to establish the subgroups, and assign them to the reported risk categories,
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34.  On July 3, 2014, the OIC sent out objections to Regence requesting additional
information. In an effort to help the issuers understand the changes under the ACA regarding
association rating, the rate objections reiterate many of the points outlined above. The
questions I posed in the objections were related to the creation of purchasing groups and their
assignment to “risk categories,” identified by Regence as different pricing points. The July 3,
2014 rate objections reminded Regence of OIC’s authority to disapprove the rate. Regence did
not take issue with this statement. 7

35. Regence responded to the objection on August 1, 2014 in the public rate filing.
In that response, Regence did not provide clear information to allow me to recreate each risk
category rate. However, it became very clear to me from the respohse that the rating for the
plan design did not rely on BIAW as one large employer, as represented in the form filing.
Rather, the plans were designed around subgroups of each purchasing employer (or groups of
purchasing employers) and the rates were set for them. This means the rates were filed for
many employers, rather than one.

. 36. In its response, Regence stated that the BIAW utilizes three rating categories for
new member groups, and five rating categories for member groups that renew with the trust.

37.  Regence stated that each néw member group is placed in rating category 0-2.
BIAW uses categories 0 & 1 for new member groups that are not currently receiving Regence
direct coverage. New member groups placed in category 0 must meet the following criteria: (1)
be a part of a stable industry group; (2) currently receive coverage in a group health plan
offered by a Regence BlueShield competitor; (3) provide current and renewal rates; (4)
maintain at least ten enrolled employees; (5) maintain an average population age 44 or less;
and (6) maintain a male percentage of 79% or greater. Other new member groups not currently
insured through Regence BlueShicld are placed in category 1 or 2 depending on the
competitive position of Regence’s quote.

38. The criteria Regence used to select new member purchasing groups for the
category 0 rate create subgroups that are, on average, younger than age 44 and including more

males. Regence clearly discriminates on the basis of non employment based factors.
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39.  This arbitrary adjustment based on new or renewed, or competitive position of
Regence’s quote violates the HIPAA requiremient that two similarly situated employees within
BIAW (for example, a male employee aée 40) be charged the same rates.

40. Regence stated that renewal groups are either left in their current category or
moved to a new category at renewal with the goal of balancing the overall needed premium
increase for the association’s renewal.

41.  Regence also stated that “If requested, a group with 50 or more enrolled
employees may be offered a custom rate. Regence recognizes that for larger groups,
admiﬁistering an age banded rate structure can be adminiétratively cumbersome. In an effort to
partner with our groups, Regence will calculate custom rates when applicable. In order to be
eligiblé to receive custom rates, the group must have at least 50 employees or be individually
approved as an exception.”

42.  The critenia Regence used to select a custom rated purchasing group are in part

based on the size of the purchasing group. Regence clearly discriminates on the basis of non

employment based factors.
43, Regence’s rate filing responses indicated that the rates are set at purchasing
group level and adjusted by certain criteria such as new or renewed group, competitiveness of

the market, or size of the purchasing group that would affect the rating category to which an

| individual purchasing employer is assigned. The rate filing responses indicated to me that

Regence’s methodology of rating is at the purchasing employer level rather than the
association level. This information confirms for me that Regence has also violated the HIPAA
provisions that requires two similar situated employees within BIAW be charged the same

rates.

THE 2014 MASTER BUILDERS ASSOCIATION FILINGS

44.  The Master Builders Association of King and Snohomish Counties (MBA)
filings identified in the hearing demand were submitted by Regence BlueShield (Regence) to
the OIC through SERTF. Regence submitted its MBA filings on February 12, 2014.

45. Asuris Northwest Health also issued similar MBA filings in 2014 that were also

disapproved, but these filings have not been appealed.
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46,  Group Health Options (GHO) also filed MBA filings on February 19, 2014.
GHO has correctly rated MBA health plans. On January 29, 20135, the OIC approved GHO’s
MBA plan rate filings.

47, Regence’s MBA filings were submitted in public filings as large group plans
with MBA as the single large group employer. Per the usual process, Regence filed the rate and
form filings via SERFF, and the rate filings were further filed separately as public and
proprietary rate filings. | |

48. Each filing was assigned a SERFF Tracking number, and a corresponding State

Tracking number. The rate filing tracking numbers are summarized in the following table:

Public Rate Filing Proprietary Rate Filing Rate Filing
Received
SERFF Tracking State SERFF Tracking State dated in
Number Tracking | Number Tracking SERFF
Number Number
Regence | B8601-129414686 267228 B861-129399488 267177 2/12/14

49, The MBA rate schedules filed in Regence’s rate filings include 4 subgroups or
“risk categories” (risk category 0 through risk category 3) for each plan design with category 0
providing the lowest rates and category 4 the highest. In addition to the 4 risk category rates,
thefe'are 61 “Custom Rated Groups™ with a unique set of rates for.each group. Under the 4 risk
category rate schedule, all employees within a fixed age band and without dependent coverage
in one risk category are charged the same rate, but each risk category has a different rate. (The
only rate difference in one risk category is due to the employee’s age and how many family
members signed up with the plan.) For example, for the benefit plan Enhanced-E 10, an
employee age 30 without dependent coverage can be charged a monthly rate of $301.92
(Category 0), $335.47 (Category 1), $362.67 (Category 2), or $417.07 (Category 3).

50. From the information provided with the filing, I was unable to recreate the rates
for individuals in these various risk categories or within the custom rated groups. I was also
uhable to determine the criteria used to establish the subgroups, and assign them to the reported

risk categories.

DECLARATION OF LICHIOU LEE 10 Office of the Insurance Commissioner

DOCKET NO. 15-0062; 15-0071; 15-0075; 15- PO Box 40255
0078; 15-0079; and 15-0084 Olympia, WA 98504-0255




=N

o o0~ v h

10

1 |

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

51. On March 7, 2014, the OIC sent out objections to Regence requesting additional

information. In an effort to help the issuers understand the changes under the ACA regarding

' association rating, the rate objections reiterate many of the points outlined above. The

questions I posed in the objections were related to the creation of purchasing groups and their -
assignment to “risk categories,” identified by Regence as different pricing points. The March 7,

2014 rate objections reminded Regence of OIC’s authority to disapprove the rate. Regence did

| not talke issue with this statement.

52.  Regence responded to the objection on April 7, 2014 in the public rate filing. In
that response, Regence did not provide clear information to allow me to recreate each risk
category rate. However, it became very clear to me from the response that the rating for the
plan design did not rely on MBA as one large employer, as represented in the form filing.
Rather, the plans were designed around subgroups of each purchasing employer (or groups of
purchasing employers) and the rates were set for them. This means the rates were filed for
many émployers, rather than one. . |

53. In its response, Regence stated that the MBA utilizes three rating categories for
new member groups, and four rating categories for membér groups that renew with the trust.

54.  Regence stated that each new member group is placed in rating category 0-2.
MBA uses categories 0 & 1 for new member groups that are not currently receiving Regence

direct coverage. New member groups placed in category 0 must meet the following criteria: (1)

be a part of a stable industry group; (2) currently receive coverage in a group health plan

- offered by a Regence BlueShield competitor; (3) maintain at least ten enrolled employees; (4)

maintain an average population age 44 or less; and (5) maintain a male percentage of 77% or
greater. Other new member groups not currently insured through Regence BlueShield are
placed in category 1 or 2 depending on the competitive position of Regence’s quote.

55. The criteria Regence used to select new member purchasing groups for the
category 0 rate create subgroups that are, on average, younger than age 44 and including more
males. Regence clearly discriminates on the basis of non employment based factors.

56. This arbitrary adjustment based on new or renewed, or competitive position of
Regence’s quote violates the HIPAA requirement that two similarly situated employees within

MBA (for example, a male employee age 40) be charged the same rates.
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57, Regence stated that renewal groups are either left in their current category or
moved to a new category at renewal with the goal of balancing the overall needed premium
increase for the association’s renewal.

58. Regence also stated that “A custom rated group is any group which receives a
non-age banded standard tiered set of rates for all employees. A “group” in this case is an
employer who purchases their health insurance products through the MBA. In order to be
eligible io receive custom rates, the group must have at least 50 employees or be individually
approved as an exception,”

59.  The criteria Regence used to select a custom rated purchasing group are in part
based on the size of the purchasing group. Regence clearly discriminates on the basis of non
employment based factors.

60..  Regence’s rate filing responses indicated that the rates are set at purchasing
group level and adjusted by certain criteria such as new or renewed group, competitiveness of
the market, or size of the purchasing group that would affect the rating category to which an
individual purchasing employer is assigned. The rate filing responses indicated to me that
Regence’s methodology of rating is at the purchasing cmployer level rather than the
association level. This information confirms for me that Regence has also violated the HIPAA

provisions that requires two similar situated employees within MBA be charged the same rates.

GROUP HEALTH OPTIONS’ APPROVED MBA RATES

61. Group Health Options (GHO) filed MBA filings on February 19, 2014 and
correctly rated the MBA as a single large employer. On January 29, 2015, the OIC approved
GHO’s rate filings for MBA that qualiﬁes as, and constifutes, an employer under ERISA.
GHO’s approved MBA rates include one set of rates for the same plan and the only rate
difference for the same plan is due to employee age and how many family members signed up

with the plan. For example, the approved monthly rate for PLAN ONE for employee age 30

~without dependent coverage is $186.38 regardless of gender, job classification, or which

purchasing employer the employee belongsto. (See SERFF filing “Master Builders
Association” with State Tracking 1D 267607). '
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THE 2014 NORTHWEST MARINE TRADE ASSOCIATION FILINGS

62.  The Northwest Marine Trade Association (NMTA) filings identified in the
hearing demand were submitted by Regence BlueShield (Regence) to the OIC through SERFF.
Regence submitted its NMTA filings on February 13, 2014,

63, Asuris Northwest Health also issued similar NMTA filings in 2014 that were
also disapproved, but these filings have not been appealed.

64.  Regence’s NMTA filings were submitted in public filings as large group plans
with NMTA as the single large group employer. Per the usual process, Regence filed the rate
and form filings via SERFF. Unlﬂ(e Regence’s other association rate filings that are separately
filed as public and proprietary rate filings, NMTA rate filing was filed only as a public rate .
filing.

65.  Each filing was assigned a SERFF Tracking number, and a corresponding State
Tracking number. Regence’s NMTA rate filing SERFF Tracking Number and State Tracking
Number are B861-129416259 and 267175, respectively. ‘

- 66.  Similar to the MBA rate schedules, the NMTA rate schedules filed in Regence’s
rate filings include 4 subgroups or “risk categories” (risk category 0 through risk category 3)
for each plan design with category 0 providing the lowest rates and category 4 the highest. In
addition to the 4 risk category rates, there are 7 “Custom Rated Groups” with a unique set of
rates for éach group. Under the 4 risk category rate schedule, all employees within a fixed age
band and without dependent coverage in -one risk category are charged the same.rate, but each
risk category has a different rate. (The only rate difference in one risk category is due to the
employee’s age and how many family members signed up with the plan.) For example, for the
benefit plan Enhanced-E 10, an employee age 30 without dependent coverage can be charged a
monthly rate of $301.92 (Category 0), $335.47 (Category 1), $362.67 (Category 2), or $417.07
(Category 3).

67. From the information provided with the filing, I was unable to recreate the rates
for individuals in these various risk categories or within the custom rated groups. 1 was also
unable to determine the criteria used to establish the subgroups, and assign them to the reported

risk categories.
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68. On March 13, 2014, the OIC sent out objections to Regence requesting
additional information. In an effort to help the issuers understand the changes under the ACA
regarding association rating, the rate objections reiterate many of the points outlined above.
The questions 1 posed in the objections were related to the creation of purchasing groups and
their assignment to “risk categories,” identified by Regence as different pricing points. The
March 13, 2014 rate objections reminded Regence of OIC’s authority to disapprove the rate.
Regence did not take issue with this statement.

69.  Regence responded to the objection on April 11, 2014. In that response,
Regence did not provide clear information to allow me to recreate each risk category rate.
However, it became very clear to me from the response that the rating for the plan design did
not rely on NMTA as one large employer, as represented in the form filing. Rather, the plans
were designed around subgroups of each purchasing employer (or groups of purchasing |
employers) and the rates were set for them. This means the rates were filed for many
employers, rather than one.

70. In its response, Regence stated that the NMTA utilizes three rating categories
for new member groups, and four rating categories for member groups that renew with the
trust.

71. Regence stated that each new member group is placed in rating category 0-2.
NMTA uses categories 0 & 1 for new member groups that are not currently receiving Regence
direct coverage. New member groups placed in category must meet the following criteria: (1)
be a part of a stable industry group; (2) currently receive coverage in a group health plan
offered by a Regence BlueShield competitor; (3) maintain af least ten enrolled employees; (4)
maintain an average population age 44 or less, and (5) maintain a male percentage of 77% or
greater. Other new member groups not currently insured through Regence BlueShield are
placed in category 1 or 2 depending on the competitive position of Regence’s quote.

72, The criteria Regence used to select new member purchasing groups for the
category O rate create subgroups that are, on average, younger than age 44 and including more

males. Regence clearly discriminates on the basis of non employment based factors.
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73. This arbitrary adjustment based on new or renewed, or competitive position of
Regence’s quote violates the HIPAA requirement that two similarly situated employees within
NMTA (for example, a male employee age 40) be charged the same rates.

74. Regence stated that renewal groups are either left in their current category or
moved to a new category at renewal with the goal of balancing the overall needed premium
increase for the association’s renewal.

75. Regence also stated that “A custom rated group is any group which receives a
non-age banded standard tiered set of rates for all employees. A “group” in this case is an
employer who purchases their health insurance products through the NMTA. In order to be

eligible to receive custom rates, the group must have at least 50 employees or be individually

| approved as an exception.”

76,  The criteria Regence used to select a custom rated purchasing group are in part
based on the size of the purchasing group. Regence clearly discriminates on the basis of non
employment based factors.

7. Regence's rate filing responses indicated that the rates are set at purchasing
group level and adjusted by certain criteria such as new or renewed group, competitiveness of
the market, or size of the purchasing group that would affect the rating category to which an
individual purchasing employer is assigned. The rate filing responses indicated to me that
Regence’s methodology of rating is at the purchasing emplover level rather than the
association level. This information confirms for me that Regence has also violated the HIPAA
provisions that requires two similar situated employees within NMTA be charged the same

rates,

THE 2014 REGENCE ASSOCIATION RATE FILINGS ARE NOT
ACTUARIALLY SOUND _

78.  Inorder for issuers to use WAC _284-43—915(25 to establish that benefits
provided are not unreasonable in refation to amount charged for a contract, the data submitted
in the rate filing must be “actuarially sound.” This means that, per WAC 284-05-020 and WAC
284-05-060, the reasonableness of the rates must be certified by a qualified actuary as defined
in WAC 284-05-060.
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79.  The OIC does not require that a qualified actuary prepare large group rate flings
of this type, or certify that the large group rates are reasonable in relation to the amount
charged; actuarial certification is accepted if the issuer chooses to file it. For the BIAW, MBA,
and NMTA rate filings submitted by Regence, none included any actuarial certifications by a

qualified actuary, and none indicated that they were prepared by a qualified actuary.

SECOND ROUND OF OBJECTIONS
80. On October 29, 2014, in an attempt to provide opportunities for Regence to
clarify risk categories and custom rated groups, 1 sent a second objection letter to Regence

regarding each of the BIAW, MBA, and NMTA rate filings and asked the following questions:

(a) Pursuant to 26 CFR § 54,9802——1(d), identify the bona fide employment-based
classification upon which the rate categories are based. ,

(b) Provide how the employer (BIAW, MBA, or NTMA) uses the bona fide
employment-based classification for purposes independent of qualifying for health
coverage.

(c) Provide how this classification is consistent with the employer’s (BIAW, MBA, or
NMTA) usual business practice, '

81.  Regence provided similar responses to all three objection letters on November
12, 2014. Regence stated “Under all applicable laws, Regence may use the (four or five) rate
categories when rating subgroups. The use of the (four or [ive) rate categories is consistent
with 26 CFR 54.9802-1, Fach subgroup may be treated sep.arately as each subgroup is an
independent ongoing business. Each subgroup is managed separately from other subgroups.
Employment criteria, employment needs, benefit mix, may be unique to each subgroup. None
of these criteria are based on the purchase of health insurance. Moreover, none of the similarly
situated persons in each group are discriminated against based on health status,”

82.  Regence also stated “The association’s usual business practice is to assist
association member groups with a variety of tools and benefits. The rating methodology and -
the classification of employer subgroups have not changed in many years, and is part of the

association’s usual business practice.” T understand this to mean that the rating methodology in
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in the plans was a carry-over from prior years, when issuers could individually experience rate
plans offered to purchasing employers within an association.

83.  From Regence responses, [ understand that Regence, contrary to the form filing
that identifies the employer as the association (BIAW, MBA, or. NMTA), has redefined
“emplover” for purposes of rating as each purchasing employer (or group of purchasing

employers) within the association.

DISAPPROVAL

84.  Regence’s BIAW, MBA, and NMTA rate filings did not provide sufficient
information to demonstrate to me that the benefits provided are not unreasonable in relation to
the amount charged for the contract per RCW 48.44.020.

| - 85. Based on my review of the SERFF record of Regenée filings for BIAW, MBA,
and NMTA at issue in this case, [ concluded that the filings did not, and could not, demonstrate
that the rates were not unfairly discriminatory or that they were reasonable in relationship to
the benéﬁ;ts provided.
" 86 Ifurther concluded that by rating within unlawful subgroups, the plans

discriminated against similarly situated individuals based on impermissible health factors.

- 87.  Talso concluded that by rating on the subgroup level, Regence was ﬁsing the
past claims experience or risk characteristics of these subgroups in violation of the HIPAA non
discrimination rules.

88.  Asaresult of my conclusions, the OIC disapproved the rate and form filings on
January 15, 2015.

89. I declare under penalty of perjury under the laws of the State of Washington that
the foregoing is true and correct to the best of my knowledge.

e
Signed this _6 day of May, 2015 at Tumwater, Washington.

Lichiou Lee
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Lichiou Lee

Education % September 1989 to December 1991

University of Montana  Missoula, Montana
M.A. in Mathematics

% September 1982 to June 1986

Tunghai University Taiwan, R.O.C.
B.A. in Mathematics

Professional % October 1999 to Present

experience . L.
State of Washington Office of the Insurance Commissioner

Lead Health Actuary

Serves as the lead health actuary for the agency. Reviews the Washington State
health insurance plan rate filings. Reviews and analyzes benefits, reserves,
rating data, underwriting procedures, and other facets of health carrier and
insurance company operations. Performs statistical and actuarial analyses of
rate filings and reports of insurance experience applicable to specific regulatory
issues, Participates in periodi¢ financial.examinations in the actuarial areas of . : C o
health carriers including the estimation of claims reserves, and communicates
results.to management and industry. Provides training, support and direction to

- actuarial analysts.

Participates and provides information in connection with appeals of consumers,
legislative and public hearings, Provides information regarding actuarial matters
and interpretations of departmental regulations to governmental agencies,
insurance companies,-the legislature, and the public. Assists in the drafting and
review of legislation and departmental regulations, and in development and
implement action of regulations.

< July 1995 to October 1999

State of Washington Office of the Insurance Commissioner
Actuarial Analyst

Reviews the Washington State health insurance plan filing. Reviews and
analyzes benefits, rating plans, underwriting procedures, statistical plans, and
cther facets of health carrier and insurance company operations. Performs
statistical and actuarial analyses of rating plans and reports of insurance
experience applicable to specific regulatory issues. Participates and provides
information in connection with appeals of consumers, legislative and public
hearings.




+ September 1989 to June 1991

University of Montana

Part Time Teaching Assistant
Instructs and grades college algebra and statistics.

%+ September 1986 to June 1989

Tunghai University Taiwan, R.O.C.
Full Time Teaching Assistant

Instructs and grades college calculus, algebra, differential equations and
statistics.

Professional # Member of American Academy of Actuaries {MAAA)

memberships
P % Associate of Society of Actuaries (AGA)
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29 CFR Part 2590
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and Human Services

Centers for Medicare & Medicaid Services
45 CFR Part 146

Nondiscrimination and Wellness
Programs in Health Coverage in the
Group Market; Final Rules
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DEPARTMENT OF THE TREASURY

Internal Flevéhue Service

26 CFR Part 54
[TD 9298] '
RIN 1545-AY32

DEPARTMENT OF LABOR .

Employee Benefits Security -
Administration

29 CFR Part 2590
H!N 121 0-AATT

DEPARTMENT OF HEALTH AND
HUMAN SERVICES '

Centers for Medicare & Medlcald
Services

45 CFR Part 146
RIN 0238-A108

Nondiscrimination and Wellness
Programs In Health Coverage in the
Group Market .

AGENCIES: Internal Revenue Service,
Départment ¢f the Tredsury; Employee
Benefits Secumty Admimstretmn, .
Department of Labor; Centets for
Medicare & Modicaid Services,
Department of Health and Hnman
Services, . -

ACTION: Flnal rules.

. -

SUMMAHY This document eontams fmﬂl
rules governing the provisions
prohibiting discrimination based o a
health factor for group health plans and
issuers of health insirance coverage .
offered in connection with a group
health plas. The rules contained in this
docnment implement changes made to
the Initernal Revenue Code of 1986
(Code), the Employee Retirement
Income Security Act of 1974 (ERISA),
and the Public Health Setvice Act (PHS
Act) enacted as part of the I-Ieallh )
Insurance Portability and
Acconntability Act of 1998 (HIPAA)

DATES: Effective date, These final -
regulations are effective Fehruary 12
2007, . : .
Applicability dates, Thesd fmal
regulations apply for plan years
beginning on orafter July 1, 2007,

FOR FURTHER INFOHM{\T[ON CONTACT: Russ
Weinheimer, Interndl Revenie Sarvice,
Department of the Tredsury; at {202)
622—6080; Amy Turner or Elena Lynelt
Employee Benefils Securlty
Administration, Department of Labor, at
(202)'693--8335; ar Karen Levin or-
Adam Shaw, Centers for Madicare & -

Medicaid Services, Department of
Health dnd Hnman Services, at (877)
267-2323 extonsion 65445 and 61091,
respectively. -

Customer Service Informuation:
Individnals interested in cbtaining
copies of Department of Labor
publications concerning health care
laws may request copies by calling the
Department of Labor {DOL), Employee
Benefits Sectirity Administration
(EBSA) Tall-Free Hotline at 1-866—444—
EBSA (3272) or may request a copy of
the Department of Health and Human
Services (HHS), Génters for Medicare &
Medicaid Services (CMS) publication
entitled ““Protecting Your Health
Insurance Coverage” by calling 1-800-
633-4227, Thess regulations as woll as
other information on HIPAA's

. nondlsemmmatlon rules and other
health tiars laws ate also availabls 60’
the Départment of Labor's Web site -
(http://www.dol.gov/ebsa), including the
interactive web pages IHealth Elaws.

SUPPLEMENTAHY |NFORMAT|0N
I Background

The Health Insurance PDI'tablhty and
Accountablhty Act of 1996 (IIIPAA),
Public Law 104-191 (110 Stﬂt 1938),
was enacted on Augnst 21,1896, HIPAA
amended the Internal Revenue Code of
1986 (Code), the Employee Retirement
Income Seourity Act of 1974-(ERISA),
and the Public Health Service Act {PHS
Act) to provide for, among other things,
improved portability and continuity of
health tioverage. HIPAA added section
9802 of the Code, section 702 of ERISA,
and section 2702 of the PHS Act, which
prohibit discrimination in health
coverage based on a health factor, .
Interim final rulés implementing the .
HIPAA provisions were published in .
the Federal Register on April 8, 1997
(62 FR 16894) (1997 interim rules), On.
December 29, 1997, the Department of.
Labor, the Department of Health and .
Human Services, and the Department of
the Treasury {the Departments)
published a clarification of the April
1997 intefim rules as they relate to
individuals who were dénied coverage
before the effective date of HIPAA on
the basis of any health factor [82 FR .
67689),

On January 8, 2001 the Depﬂrtments
published interim final regulatlons
{2001 interim rules) on many issues
under the HIPAA nondiserimination -
provisions (66 IR 1378) and proposed

regulations on wellness programs nnder -

tbose nondiserimination provisions (66
FR 1421). These regulatlons heing -
published today in the Federal Register
finalizé both the 2001 interim rules snd
the proposed roles.

II. Overview of the Regulations

Section 9802 of the Code, section 702
of ERISA, and section 2702 of the PHS
Act (the HIPAA nondiscrimination
provisions) establish rules generally
prohibiting group health plans and
group health insurance issuers from
discriminating against individual
participants or beneficiaries based on
any health factor of such partlmpants or
beneficiaries, The 2001 interim rules —

- Explalned the application of these
provisions. to benafits;

s Clarified the relationship between
the HIPAA nondiscrimination .
provisions and the HIPAA preexisting
condition exclusion hmltatlons,

. Explamed the applicauon of these
provisions to premiums;

» Described similarly situated
individuals;,.

. Explamed the ﬂpphcatlon of these
provisions to actively-at-work and
nonconfinement clauses; and

» Clarified that mere favorable

“treatment of individuals with medical

needs generally is permitted, . -

In general, these final regulations do
not change:the 2001 interim rules or the
proposed rules on wellness programs,
However, these regulations do.not - -
republish the expired transitional Tules
regarding individuals who were denied
coverage based ona health factor prior
to the applicability date of the 2001 .
interim rules. (These regulations do
republish, and slightly modify; the
special transitional rule for self-funded
nonfederal governmental ‘plans that had
denied any individual coverage due to
the plan’s election to opt out of the .- -
nondiscriminetion requirements nnder
45 CFR 146,180, in cases where the plan
SpOnsor subsequently chooses to bring
the plan into compliance with-thoss -
requirements). These regulations clarify
how the sonree-of-injury rules apply to
the timing of a chagnoms of a madical
condition and add an'example to -
illustrate how the henefits rulés apply to
the carryover feature of health
Oreimbursement arrarigements (HRAS).
For wellness prdgrams, the final -
regulations clarify some ambiguttigs in
the proposed rules, make some chenges
In terminclogy and organization, and
add a description of wellness programs
not regitired to satisfy addltlonal
staridards, -

Application to Benefits

Urider the 2001 interim rules and
these regulations, a plan o issuer is not
required to provide doverage for any
particulat beriefit to any group of
similarly situated {ridividuals, However,
benefits provided must be uniformly
available to all similarly situated
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individuals, Likewise, any restriction on
a benelit or benefits must apply
uniformly to all similarly situated
individuals and must not be directed at
individual participauts or beneficiaries
based on any health factor of the
participants or beneficiaries-
{datermined based on all' the relevant
facts and cireumstances).

With respect to these benefit rules, the
Departments received many inquiries
about HRAs and one comment about
nondiscrimination requiremeits under
other laws. Under HRAs; empleyees are
réimbursed for medical éxpenses np'to
a maximum amount for a period, based
on the employer’s contribution to the
plan. These plans may or may fiotbe -
funded. Anatber common featnre i5 that
the plans typically allow amoutits’
remaining available at the end of the’
period to be used to reimburse mddical
expensos in tater periods: Bedause the
maximum réinibiirserment available’
under a plai-to an émpleyee in dny -
single perlod may vary based orthe
cldims experlenee of the employee, :
concerns hdve arisen abont the '
application of the HIPAA - :
nondisorimination rules to these plans

To address these concerns, these final
regulations include an oxample under
which the carryforward of unused .
employer-provided medical care
reimbursement amounts to-later years .
does not violate the HIPAA ‘

‘nondiscrimination requirements, even
though the maximum reimbursement
amount for a year varies among
employees within the same group of -
similarly situated individuals based on
prior claims experience. In the example,
an employer sponscrs a group health
plan under which medical care
expenses are reimbursed up to'an
annual maximum ampunt, The
maximum reimbursement amount with
.+ respect to an employee for a year is a- -
uniform amount multiplied by the.
-number of years the employee has
participated in the plan, reduced by the
total reimbursements for prior years,
Because employees who have - -,
participated in the plan for the same
length of time are eligible for the same
total benefit over thaf length of time, the
example concludes that the arrangement
does not violate the HIFAA :
nondiscrimination requirements.

The Equal Employment Opportunity
Commission (EEQC) asked the
Departmenls to GlﬂI‘Ify that certain plan
practices or provisiong permitted under
the benefits paragraphs of the 2001
interim rules may viclate the Americans
wilh Disabilities Act of 1990 (ADA) or .
Title VI of the Civil Rights Act of 1964
(Title VII). Specifically, the 2001 interim
rules allow plans to exclude or limit

‘2001 jrterii rules‘a

benefits for certain types of conditions
or treatments. The EEQC commented
that, if such a benefit limit were applied
to AIDS, it would be a disability-based
distinction that violates the ADA
(unless it is permitted under section
501(c) of the ADA). In addition, the
EEOC commented that an exclusion
[rom coverage-of prescription
confraceptives, but not.of ather
preventive freafments, wbuld violale -
Title VII because prescription -; ‘
contraceptives are used exeluswely by
women, . .
Paragraph (h) of the 2001 mterlm
rules and these final regulations is -

-entitled “No effect on other laws,"” This

section, cla

3 oI min;  ritlesiis not
determmatlva ef compliange with any..

ADA. Mereover, i paragraph (b) of the
inal

regulatmns, the | gei Irule go, ‘ermng
the application of the nond]scrlmmation
rules ta benolfits clarifids that whther"
any plan provision or pragtice with
respect to. henefits complies with these
rules does not affect whether the
provmon ‘or practme 1s perm1tted under
any other provision of the Gode, ERISA,

‘or the PHS Act: ‘the Amencans W1th

Disabilities ‘Act, or any other law
whether State or Federal,’ :
Many other laws may- regulate plana
and issuers in their provision of benefits
to participants and bensficiaries. Thase
laws include the ADA, Title VI, the .
Family and Medleal Leave Act; ERISA 'y
fiduciary provisions, and State law, The
Departmenta have not attempted to
summarize the requirements of those
laws in the HIPAA nondiscrimination
rules. Instead, these rules clarify the -
application of the HIPAA
nondiscrimiuation rules to group health
plans, which may permit certain -
practices that other laws prohibit;
Nonethelsss, to avoid misleading plans
and issuers as to the permissibility of
any plan provision under other laws,
the Departnients included, in bath
paragraph (h) and paragraph (b) of the
regulations; references to'the potential
appligability of other laws, Employers,
plang; issuers, and other service:
providers should consider the
applicability of these laws to their
coverage and contaat legal counsel or
ather government agencies such as the
EEQC and State insurance departments
if they have questions under those laws.

Soutbejef-ihjuxy Exelusfons
Some plans and issuers, while
generally providing coverage for the

treatment of an injury, deny benefits if
the injury arose from a specified cause

or activity. These kinds of exclusions
are known as source-of-injury
exclusious, Under the 2001 interim
rules, if a plan or issuer provides
benefits for a particular injury, it may
not deny benelits otherwise provided -
for treaiment of the injury due td the
fact that the injury results from a
medical condition or an act of domestic
violence, Twd examples in'the 2001
interim rules illustrate the application
of this rule;to injuries resulling from an
attempted suicide due to depression and
to 1n]ur1es resulting ﬁ'om bungee
jumping. '

These final regulatmns retain the ‘
provisions in the 2001 intérim rules and
add a ¢glarification, Some pegple. have :
inquired if a suicide. exc]u,smn can ;
apply if an individual had not been
diagnosed with a medical conditior. .
such as depressmn before the suioide. -
attempt. Thase final regulations elarlfy
that benefits may not be deniad for; .,
injuries resulting from & medical
condition even if the medical condition
was not diagnosed before the injury,

Some'comments ex) resSed colcerd: *
that ‘the' distussion’ of the dourcé-of:
injury rule in the 2001 interini rules
might be used to support the.use of,
vAgue: language to 1dent1fy plan beneflt
exchisions, especially to identify’
source-of- in]ury exclusions, e
Reguiremeils for plan henefit =~ .
descriptions are generally outsidé of the
scope of these regiilations, Nouetheleas,
Department of Labor regulatmns at 29
CFR 2520. 102—2[13) provide; © “The -
format of the summary plan description
must not have the effect of misleading,
misinforming or failing to inform"
participants and beneficiaries. Any
descrlptien of exeeptlon, lmutatmns,
reductions, and other restrictions of
plan benefits shall not be minimized,
rendered obscure or otherwisé made to
appear unimportant * * * The
advantages and disadvantages of the
plan shall be presented without either
exaggerating the benefits or ramunuing
the limitations.” State laws governing
group insurance or nonfederal
governmental plans mdy prov1de
additional pratections.

The Departmenits received thousands -
of comments protesting that the source-
af-injury provisions in the 2001 interim
rules would generally permit-plans or
issuers to exclude beuefits for the
treatment of injuries sustained {n the
activities listed in the conference report
to HIPAA (motorcycling, snowmobiling,
all-terrain vehicle riding, horsehack
riding, skiing, and other similar .
activities). Many coinments requested
that the sourge-of-injury rule be
amended to provide that a source-of-
injury exclusion could not apply if the
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injury resulted from (in addition to an
act of domestic violence or a medical -
condition) participation in legal
recreational activities such as those
listed in the conference report. Some
commerits exprassed the concern that
the rule in the 2001 interim rules would
cause plans and issuers to begin
excluding benefits for treatment of
injuries sustained in these kinds of
activities,

One comment generally supported the
position in the 2001 interim rules. That
comment expressed the belief that
Congress intended with this issue, as
with many other issues, to continue its
longstanding deference to the States on
the regulation of benefit design under
health insurance. The comment also
noted that the sourde-of~injury rule in
the 2001 interim rules would not change
the practice of plans or issuers with
regard to the dctivities listed in the
conference report and that the practicé
of plans and isguets in this regard -
would continue to be governed; as they
had been before HIPAA; by market
conditions and the States.

The Departments-have not added the
list of activities from the conference
report to the source-of4dnjury rule in the
final regulations, The statute {tself is
uncleat about how benefits in general
are affected by the nondiscrimination
requiréments and is silent with respect
to sowde-ofdnjury exclusions in
particulas, The lagislative history
provides that the inclusien of dvidence
of 1nsurab111ty in‘the list of health’
factars is intended to ensurej among
other things, that:individuals aré not -
excluded from health cars coverage due
to their participation i the activities
listed in the conference report. This
languagé is-uriclesr because thé tetm
“hedlth care coverage” could mean only
eligibility to-emroll for coverage under
the plan, so that people who partitipdte
in the acHvities listed in the conference
report could not be kept out of the plan
but could be denisd benefits for in]umes
sustained in thoge activities.

" Alternatively, it could mean eligihility
both to enroll for coverrage and for
benefits, so that people who participate
in thesp activities could not be kept out
of the plan or denied benefits for
injuries sustained in those activities,
Withotit any indication in thé stattite
and without a clédr indication in the
logislative histoiy about this issue, and
in light of the ¢verall schéme of the
statute, the Dapariments have made no
changes to the regulations. -

Moreover, to the extent not prohibited
by State law, plans and issuers have
been free to 1mpose source-of-injury
exclusions since before HIPAA, There is
no reason Lo believe that plans‘and

issuers will begin to impose source-of--
injury exclusions witb respect to the
conference report activities merely
because such exclusions are not
prohibited under the 2001 interim rules
and these final regulations.

Relationship of Prohibition on
Nonconfinement Clauses to State
Extension-of-Benefits Lows

(Juestions have arisen about the
relationship of the prohibition on
nonconfinement clauses in the 2001
interim rules to State extension-of-
bensfits laws. Plan provisions that deny
an individual benefits based on the
individual’s confineinent to a hospital
or other health care institution at the
time coverage would otherwise bscome
effective are often called - -
nonconfinement clauses. The 2001
interim rules prohibit such
nonconfinement clauses. At the same
time, many States requitre issuers to
provide benefits beyond the daté on
which coverage undetr the policy would
otherwisi have ended to individuals
who continue {o be hospitalized beyond
that date. Example 2 in the 2001 interim
rules illustiated that a curient issuer
cannot impose a honconfinement clause
that restricts benefits for an individaal
hased on whether that individual is
entitled to continued benefits from a
prior issuer pursuant to a State law
raquirement. The final sentence in
Example 2 prowded that HIPAA does
not affect the prior igsuer’s bbligation
under State law and does not afféct any
State law- governing coordma’uon of
benefits, - :

Under the laws of some- States a prmr
issuer has the obligation to provide
health benefits to an individual -
confined to a hospital beyond the
nominal end of the policy only if the
hospitalization is not covered by a
succeedmg issuer. Because HIPAA
requires a succeeding issuer lo pr0v1de
beneflits that it would athérwise pr0v1de
ifnot for the nonconfinement clase, in
such d case State law would niot require
the prior issuer to provide benelits for
a confinement beyond the nominal end
of the policy, In this context; the
statement in the Anal senterice 6f
Example 2---that HIPAA does rictaffect
the prior issuer's obligation under Stale
law-—could be read to conflict with the
text of the rile and the main point of -
Example 2 that the succeeding issuer
must cover the gonflnement.’ :

There has beén sonie dispute about
how this potential ambiguity sheuld be
resolved. One interpretation is that the
succeeding issuer can neverimposéa
nonconfinement clause, and if this has
the effect under State law of not -
requiring the prior issuer to provide’"

" benafits heyond the nominal end of the

policy, then the prior issuer is not
obligated to provide the extended
benefits. This interpretation is
consistent with the text of the
nonconfinement rule and the main
point of Example 2, though it could be
read to conflict with the last sentence in
Example 2,

Another interpretation proposed by
some is that, consistent with the last
sentence of Example.2, the obligation of
a prior issuer is never affected by the
HIPAA prohibition against
nonconfinement clauses, Under this
interpretation, if 4 State law conditions
a prior issuer's obligation on there being
no suceeeding issuer with the
obligation; then in order to feave the
prior issuer’s obligation unaffected
under-State law, the succeeding issuer

-could apply a nonconfinement clause

and the HIPAA prohibition would not
apply. This:interpretation elevates a
minor clarification at the end of an
example to supersedenot only the main
point of the example but dlso the .
express text-of the rule the example
illustrates. This proposed iriterpretation
is clearly contrary {o the intent of the -
2001 intérim rules. - -

To avoid other mterpretaﬂons these
final rules have replaced the final -
sentence of Example 2 in the 2001 . -
interim.rules with three sentences. The
new language clarilies that: State law
cannot.change the succeeding issuer's
obligation under HIPAA; & prior issuer
may also have an obligation; and ina
¢ase in which'a succeeding issuer has -
an obligation under HIPAA and a prior
issuer has an obligation under State law
to provide benefits for a confinement,
any State laws designed to prevent more
than 100 percent reimbursement, such
as State coordination-of-bemnefils laws,
continue to apply. Thus, under HIPAA

a succeeding issuer cannot deny
benefits to an individual on the basis of
a nonconfinement clause. If this = |
requirement under HIPAA has the effect
under State law of removing a prior
issuer’s obligation to provide benefits,
then the prior issuer is not obligated to
provide benefits for the confinement, Tf
under State law this requirement under

HIPAA has the effect of obligating both

the prior issuer and the succeeding |,
issuer to provide benefits, then any..

State coordination-of- beneﬁts law that is

used to determine the order of payment
and to prevent more than 100 percent
reimbursement continues to apply.

Actively-at-Work Rules and Employer
Leave Policies

The final regulations make no changes
to the 2001 interim rules relating to
actively-at-work provisions. Actively-at-
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. work clauses are generally prohibited,
nnless individuals who are absent from
work due to any health factor are
treated, for purposes of health coverage
as if they are actively at work. - :
Nonetheless, & plan or issner may
distinguish between groups of similarly
situated individuals [provided the
distinction is not directed at individual
pacticipants or beneficiaries based on a
health factor). Examples in the
regulations illustrate that a plan or
issuer may condition coverage on an
individual’s meeting the.plan’s:
requirement of working full-time (such
as a minimum of 250 hours in-a three-
month period or 30 hotrs per week)..
Several members of the regulated
community have.asked the Departments
to clarify the-apploability of the. -
activelyrat-work rules to various plan ;-
provisions that require.an individual to
perform a minimum amouit of service
‘per week:in order to.be eligible for
coverage. It is the Departments’:. . : -
expemence that. miich of the eomp],emty
in applying these rules derives from the
myriad varlations in the: Dperatmn of .
employers’ leave pglicies. The. :
Departments.believe that the 2001
inferim rules provide adequate. - -
prmclples for applying the actwely—at-
work provisions to different types.of
eligibility provisions, In order to comply
with these rules, a plan or issuer should
apply the plan’s'service raquirements -
consistently to-all similarly situated .
employees.eligible for coverage under
the plan withont regard to-whether an
employee is seeking eligibility to enroll
in-the plan or éontinued eligibility to-
remain in the plan. Accdardingly, ifa
pldn imposes a 30-hour-per-week . .-
requirement aiid treats employees on
paid leave (including sick leave-and -
vacation'leave) who are already in the
plan as:if they are actively-at-work, the
plan generally is requireq to credit time
on pald leave towards satisfying the 30-
hour-per-week reqnirement for - -
emiployees seeking enrollmentinthe
plan, Similaily, ifa plan allowed
employess to continue eligibility under
the plan while on paid leave and for an
additional period of 30 daysiwhile on
unpald leave; the plan is generally -
required to tredit these same. periods for
employees seeking enrollinent in the’
plan.t Ta help ensure consistency -in
application, plans and issuers may wish
to clarify, in writing, how employees on
various'types of leave are treated for
purposes of interpreting a service
requirement, Without clear plan rules,
plans and issuers might slip into

-1 Thesa nendiserifnination rales do nol addréss
the applicability of the Family and Medicel Leave
Act to employers or group health coverage,

inconsistent applications of their rules,
which could lead to violations of the
actively-at-work provisions.

Wellness Programs

The HIPAA nondiscrimination
provisions do not prevent a plan or
issuer from establishing discounts or
rebates or modifying otherwise
applicahle copaymients or deductibles in
return for adherence to programs of
health promotion and disease .
prevention. The 1997 interim riles refer
to these programs as “bona fide - .
wellness programs.” In the preamble to
the 1997 Interim mles,‘ the Departments
invited comments-en whether . .,
additional guidance was needed -
concerning, among-other things, the ..
permissible standards for determining
bona fide wellness programs, The . .
Departments also stated their mtenl; to.
issue further regulations on the:.
nondiscrimination requirements and
that-in ng event-would the Departments
take any enforcement action against a -
plan or issuer that had sought to. comply

in good faith with section 9302 of the -
Cade; section 702 of ERISA; and section

2702 of the PHS Act before the
puhlication of additjonal gnidance. The
preambles to the 2001 interim final and
proposed rulss fioted that the period. for
nonenforcement in cases of good faith
compliance with the HIPAA :
nondiscrimination provisions generally

- ended on the applicability date of those

regulations but continued with respect
to wellness programs until the issuance
of further guidance. Accordingly, the
nonenforcement policy of the
Departments ends upon the . .
applicability date bf these final
regulations for cases in which a plan or
igsuer fails to comply with the
ragulations buf complies in good faith

~ with an otherwise reasonahle

interpretation of the statute. -

Tha HIPAA. nondiscrimination
pmVlsmns generally prohibit a plan or
Issuer from charging snmlarly situated
individuals different premiums or .
contributions based on a health factor,
Thesge final regulatmns alsg generally
prohibit a plan or issuer from requiring
similarly situated individuals to satisfy
differing deductible, copaymant, ot
other cost-gharing requirements.
However, the HIPAA nondiscrimination
provisiﬂns do not prevent a plan ar
issuer from establishing premium
discounts or rebates or modifying
otherwise apphc:able copayments or
deduectibles in return for adherence to
programs of heaelth promotion and .
dissase prevention. Thus, there js.an
exception to the general rule prohibiting
discrimination based on a health factor
if the reward, such as a premium

discount or waiver of a cost-sharing .
requirement, is based on participation
in a program of health promotion or
disease prevention,

Both the 1997 interim rules and the
2001 proposed regulations refer fo
programs of health promotjon.and
disease prevention.allowed under this
exeephqn as “bona fide wellness-
programs.” These regulations generally
adopt the provisions in the 2001 _
proposed rules, However; as mora fully
explained below,.the final regulatlons
no longer use the term “bona fide" '
connection with wellhess programs_, add
-a description of wellness Programs that
do not have to satigfy additional, . :
requirements in order to comply with
the nondlserlmmatmn requlrements, .
rearganize the four requirements from .
the.proposed rules into five- = .+ -
requirements, provide that the reward .
for a wellnass; pro_gramfeoupled with
tha reward for other wellness programs
with respect to the plan.that require
satiafagtion of-a.standard related: to'a.
health fagtor—must riot exoead 20%:of
the total cost of coverageinder tlje;plan,
and add examples and maka other -
changes-to more accurately describe

Thow the‘requu‘emants apply.,

The term“‘wellness program’,
Commeants, suggested that the use of thc
term "bena fide! with respect to
wellness programg was confusing
because, under the proposed mlea, some
wellness programs that are not “bona
fide” within the narrow meaning of that
term in the proposed rules nonetheless
satisfy the HIPAA nondiscrimination
requirements. To address'this conceru,
thesa final regulations do not use the
term “bona fide wellness program.”
Instead the final regulations (reat all
prograis of health promgtion or disease
prevention as wellness programs and
specily which of those wellness
programs must.satisfy additional
stendards to comply with the -
nondiscrimination requirements,

Programs nof subject to additional
stendards. The preamble to the 2001
proposed rules-described a number of
wallness programs that comply with the
HIPAA nondiscrimination requicements
withont having to satisfy any additional
standards. However, the text of the
regulation did not make such a
distinetion. The Departments have -
received many comments and inguiries
about whether programs like those
described in the 2001 preamble would
have (o satisfy the additional standards
in the proposed rules. Asarasult, a
paragraph has heen added to the final
regnlations defining and illustrating
programs that comply with the
nondiscrimination requirements .
without having to satisly any additional
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standards {(assuming participation in the
program is made available to all
similarly situated individuals). Such
programas are those under which none of
the conditions for obtaining a reward is
based on an individual satisfying a
standard related to a health factor or
under which no reward is offered. The
final regulations include the following
list to illustrate the wide range of
programs that would not have to satisfy
any additional standards to comply with
the nondiscrimination réquirements:

‘¢ A program that reimburses all or
part of the cost for memberships in a
fitness center. :

+ A diagnostic testing program that
provides a reward for participation and
does not base any part of the reward on
outcomes,

s A program that encourages . .
preventive care through the waiver of
the copayment or deductible
requirement under a group health plan
for the costs of, for example, prenatal
care or well-baby visits. :

-» A program that reimburses .
employees forthe costs of smoking
cessation programs without regard to

-whether the employee quits smoking,

» A program that provides a reward to
employees for attending a monthly
health education seminar, i

Only programs under which any of
the conditions for obtaininga reward is
based on an individual satisfying a
standard related to a health factor must
meet the five additional requirements
described in' paragraph (f)(2).of these.
regulationis in order to comply with the
nondiscrimination requirements; -

Limit on the reward. As under the
proposed rules, the total reward that
may be given to an individual under the
plan for all wellness programs is
limited. A reward can be in the form of
a discount orrebate of a premivim or
contribution,a waiver of all or part of
a cost-sharing mechanlsin (such as
deductibles, copayments, or
coinsurance), the absence of a
surcharge, or the value of a benefit that
would otherwise not be provided under
the plan. Under the proposed rule, the
reward for the wellness program,
coupled with the reward for other
welluess programs with respect to the
plari that require satisfaction ofa -
standard related to a health factor, must
not exceed a specified percentage of the
cost of employee-only coverage under
the plan. The dost of employse-only
coverageis determined based on the
total amounit of employer and employee
contributions for the benefit peckﬂge
under which t.he employee is rccewmg
covorage, -

Comments mdicated that in sotne
circumstanaes dependents are permitted

to participate in the wellness program in
addition to the employee and that in
those circumstancas the reward should
be higher to reflect dependent
participation in the program, These final
regulations provide that if, in addition
to employees, any class of dependents
(such as spouses or spouses and
dependent children) may participate in
the wellness program, the limit on the -
reward is based on the cost of the
coverage category in which the
employee and any dependents are
enrolled.

: The proposed regulations speelfled
three alternative percentages: 10, 15,
and 20, The final regulations provide
that the amount of the reward may not
exceed 20 percent of the cost of
coverage. The proposed regilations |
solicited gomments on the appropriate
percentage. The percentage limit is
designed to avoid a reward ot penalty
being so large as to have the effect of
denying coverage or creating too heavy
a financial penalty on individuals who
do not satisfy an injtial wellness.
program standard that is related to a.
health factor, Comments from one .
employer and two national insurance
industry associations requested that the
level of the percentage for rewards
should provide plans and issuers . |
maximum flexibility for designing
wellness programs, Comments .
suggested that plans and issuers have a
greater opportunity to encoumge :
healthy behaviors through programs of
health promotion and disease
preventlon if they are allowed flexibility
in designing such programs The 20
percent limit on the size of the reward
in the final regulations allows plans and
issuers to maintain flexibility in their
ability to design wellniass programs,
‘while aveiding rewards or penalties so
large as to deny coverage or treaté too
heavy a finanicial penalty on individnals
who do not satisfy an initial wellriess
program standard that is related to a
health factor,

Reasonably-designed and at-least-
once-per-year requirements. In the 2001
proposed rules, the second of four -
requirerients was that the program must
be reasonably designed to promote good
health or prévent disease, The

regulations also’provided that'a program

did not meet this standard nnless it gave
individuals eligible for the prograin the
opporinnity to qualify for Ille reward at
least once per year. - -

One comunent suggested 'safe harbor
under which a wellness programi that
-allows judividuals to qualify at least °
onco a year for the reward under the
program would satisfy the “‘reasonably
designed” standard without regard to
other atiributes of the program, The :

Departments have not adopted this
suggestion, The “reasonably designed”
standard is a broad standard. A wide
rangg of factors could affect the
reasonableness of the design of a
wellness program, not just-the frequency
with which a participant could qualify
for the reward, For example, a program
might not be reasonably deslgned to
promote good health or prevent disease
if it imposed, as a condition to-obtaining
the reward, an overly burdensome time
commitment or a requirement to engage
in illegal behavior, The once-per-year
requirement was included in the
proposed rules merely as a bright-line
standard for determining the minimum
frequency that is consistent with a -
reasonable design for promoting good
health or preventing disease. Thus, this
secord requirement of the proposed
rules has besn divided into two:
requirements in the final rules {the
second and the third requirements),
This division was made to:emphasize
that 4 program that must satisfy the
additional staudards in orderio comply’
with the nondiserimination -
requirements must allow eligible
individuals to qualify for the reward at
least once per year and must also be
otherwise reasonably designed to
promote health ¢ prevent disease.

Comments also expressed other
concerns about the “reasonably .
designed” requirement, While
acknowledging that this standard
provides significant flexibility, these
comments were concerned that this - -
flexible approach might- also require -
suhstantial resources ifr evaluating all -
the facts and circumstances of a
proposed program to determine whether
it was redsonable inite desi m,

- The “reasonably designed”
reqguirement is intended to be an easy
standard to satisfy. To make this clear,
the final regulations have added
language providing that if a program has
a reasonable chence of i 1mprevmg the
health of parlimpants and it is not
overly burdensome, is not a subterfuge
for discriminating hased on a health
factor; and is not highly suspect in the
method chosen to promiote health or
prevent disease, it satisfigs this
standard, There does notneed to be a
scientific record that the method
promotes wellness to satisfy this
standard. The standard is intended to
allow experimentation in diverse ways
of promoting wellness. For.example, a
plan or issuer could satisfy-this standard
by providinig rewards ta individuals
who participated in a course of
aromatherapy. The requirement of
reagonableness in this standard
prohibits bizarre, extreme, or illegal
requirements in a wellness program,



Federal Register/VOL 71, No. 239/ Wednesday, December 13, 2006/ Rules and Regulations

75019

One commeut requested that the final
regulations set forth one or more safe
harbars that would demonstrate
compliance with the “reasonably
designed” standard. The examples in
the proposed ang final regulations
present a range of wellness programs
that are well within the borders of what
is considerad reasonably designed to
promote health or prevent disease. The
examples serve ds safe harbors, so that
a plan or issuer cauld adopt a program
identical to-one described as satisfying
the wellness program requirements in
the examples and be dssured of
satisfying the requirements in the
regulations, Wellness programs similar
to the examples also would satisfy-the

“reasonably desngned" requirement, The
Departments though; do not want plnns
or issuers to feel constrained by the -
relatively narrow range of programs
described by-the examples but want
pla‘ns and igsuers o feél free to Gtmsider
inpovative programs for motivating
individuals to make efforts tD improve
their health. :

Heasonable alternahve standard
Under the 2001, proposed rules and
these final regulatioris, a wellness > .
program that provides a reward - -
requiring satisfaction of a standard..
related to a health factor must provide
a reasonable alternative standard for
obtaining the.reward for certain ;
individuals. This alternative standard
must be available for individuals for
whom, for that period, itis -
unreasonably difficult doe to a medical
condition to satisfy the otherwise
applicable standard, or for whom,.for -
that periad, it is medically inadvisable
to attempt to satisfy the otherwise .
applicable standard. A program does not
need ta establish the specific réasonable
alternative standard hefore the program
commences, It is sufficleut to determine
a reasonable alternative standard once a
participant informs the plan that it is
unreasonably difficult fer the
participant due to a medical condition
to satisfy the general standard (or that it
is medieally inadvisable for the
participant to attempt to achieve the
general standard) under the (frogram :

Some comments suggested that the
requirement {o devise and offer such a
reasonable alternative standard
potentially creates a significant bnrden
on plans and igsuers. Commaents also
-supggested that the Departments should
define a “gafe larbor” for what
coustitutes a reasonable alternative
standard, and that plans and issuers
should be permitted to establish a single
alternative standard, rather than having
to tailor a standard for each individual
for whom a reasonable alternative
standard must be offerad.

The Departments understand that, in
devising wellness programs, plans and
issuers strive to improve the health of
participating individuals in a way that
is not-administratively burdensome or
expensive. Uuder the proposed and
final rules, it is permissible for a plan
or issuer to devise a reasonable -
alternative standard by lowering the -
threshold of the existing health-factor-
related standard, substititing a different
standard, or waiving the standard, (Far
the alternative standard to be
reasonable, the individual must be able
to satisfy it without regard to afly health
factor,)To address. the congern: -
regarding:the patential burden of this
requirement, the final regulations '
explicitly provide'that4 plan or issuer
can walve the'health-factor-ielatad
standird for all indi¥iduals for whiom a
reasondblé alternative standard must be
offeted. Additionally, the fivial”
regulations inchide an example
dewioTistrating that areasonable
alternativé standafd could mclude
following the’ recommendatmns of an
individual's physician regarding'the
health'factor at isste, Thus, a 'plan or
issuar need'riot assume the burdeén.of -
designing a discret alternative standard
for each individual for whom an
alternativé standard must be offered, An
example 4lso illustrates that if an
alternative standard is health-factor-
related (i.e;, walking three days a woek
for 20 minutes a day), the weilness
program must provide an additional
alternative standard (i.6., following the
individual’s physician’s
recommendatiors regarding the héalth
factor at issue) to the appropmate
individuals,

The 2001 propnsed rules included an
exa_mple itlustrating a smoking cessation
program, Comiments expressed concern
that, under the proposed regulations,
individuals addjcted to nicotine who
comply with a reasonable alternative
standard year after year would always
be entitled to the reward even if they
did not quit using tobacco, Comments
questioned whather this resuli is
consistent with the goal of promoting
wellnegs. The final regulations retain
the example from the proposed rules,
Comments noted that overcoming an
addiction sometimes requires a cycle of
failure and renewed effort, For those

- individuals for whom. it remains -

unreasonably difficult due to an
addiction, a reasonabla alternative
standard must continue tq he offered.
Plans.and issuers can accommadate this
health factor by continuing to offer the
‘same or 4 new reascnable alternative

. standard. Forexample, a plan or issuer

using a smoking cessation class might

use different classes from year to year or
might change from using a class to
providing nicotine replacerment therapy.
Thase final regulations provide an
additional example of a reasonable -
alternative standard of viewiug, overa
pemod of 12 months, a 12-hour video
series on heéalth problems associated
with tebacco use,

Congern has been expressed that
individuals might clajm that it would be
unreasonably difficult or medically
inadvisable to meet the wellness -
program standard, when in fact the -
individual could meet the standard. The
final rules clarify that plans may seek
verification, such ag a statement from a
physiciau,.that a health factor makes it |
unreasonably difffoult.or medically -
madv1sable for an 1nd1v1duaI to rncet a
standard, - S

D1sclosure reqmrements The hfth
requirement for a wellnoss program that
provides a reward requiring satisfaction
of a standard related to a health factor: .
is that all plan materials describing the
terms of the:program miust disclose the
availability of a reasonahle alternatlve -
standard#This réquirement is - .
unchanged from the proposed rules. The
2001 proposed rules’and. these final
regulations include the samé madel -
Ismguage that can be used: to satisfy thls
requirement; examples dlso 1llustrate
substantially similar language that
would satisfy the requirement, -

“The final regulations retain the two
clarifications of this réquirement. First,
plan materials are not required-to
describe specific reasonable alternative
standards, It is sufficient to disclose that
some reasonable alternative standard
will be made available. Second, any
plan materials that describe the general
standard would also have to disclose the
availability of a reasonable alternative
standard. However, if thie program is
merely mentioned (and does not
describe the general standard),
disclogure of the avatlability of a
reasonable alternative staudard is not
required.

Special Rule for Self-Funded Nonfederal
Governmental Plans Exempted Under
45 CFR 146 180

The spousor of a self- ﬁmded
nonfederal governmental plan may elect
under section 2721(b)(2) of the PHS Act
and 45 CFR 146,180 to exempt its group
health plap from the nondiscrimination
requirements of section 2702 of the PFIS
Act and 45 CFR 146,121, Under the

interim final nondiscrimination ryles, if

the plan sponsor subsequently chooses
to bring the plan into compliance with
the nondiscrimination requirements, the
plan must provide notice to that effect
to individuals who were denied
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enrollment based on one or more health
factors, and afford those individuals an
opportunity, that continues for at least
30 days, to enroll in the plan, (An
individual is considered to have been
denied coverage if he or she failed to
apply for coverage because, given an
exemption election under 45 CFR
146,180, it was reasonable lo believe
that an application for coverage would
have been denied based on a health

" factor). The notice must specify the
effective date of comp)iance, and inform
the individual regarding any encollment
restrictions that may apply under the
terms of the plan once the plan tomes
into compliance, The plan may not treat
the individual as a late enrollee or a
special enrallee, These final regulations
retain this transitional rule, and state
that the plan must permit coverage to be
effective as of the first day of plan
coverage for which an exemption
election under 45 CFR 146,180 (with
regard to the nondiscnmmatlon
requiremerits) is no longer id effect.
(These fina] regulations delete the
feference giving the plan the option of
having the caverage start July 1, 2001,
becatise that option implicated the
expired transitional rules regarding
individuhls who were denied coverage
based on a heialth factor prior to the
applicability of the 2001 interim rules.
Aspreviously stated, those transifional
riles have not been republished in these
final regulations.) ‘Additionally, the
examples illustraling how the special
rule for tonfederal governmental plans
operates. have been rev1sed shghtly

A pphcab111ty Da te

‘These reg—ulatlons apply for plan years
begiuning or or after July 1, 2007, Until
the applicability date for this regulation,
plans and lssuers are required to comply
with the corresponding sections of the
regulations previously published in the
Federal Register (66 FR 1378) and other
applicable regulations.

1. Economic Impact and Pap erwork
Burden :

Summafy———Department of Labor and
Departinerit of Héalth anid Human
Services

HIPAA's vondiscrimination
provisions generally prohibit group
health plans and group health insurance
igsuers from discriminating agamst
individuals i eligibility or premiums
on the basis of health factors, The
Departments have crafted these
regiilations to secure the protections
from discrimination as inteuded by
Congress in as economically efficient e
manner as possiblé, and believe that the

economic benefits of the regulations
justify their costs.

The primary sconomic benefits
assoclated with securing HIPAA's
nondiscrimination provisions derive
from increased access to affordable
group health plan coverage for
individuals with health problems.
Increased access benefits both newly-
covered individuals and society at large.
It fosters expanded health coverags,
timelier and more complete medical
care, better health outcomes, and
improved productivity and quality of
life. This is especially true for the - -
individuals most affected by HIPAA’s
nondiscrimination provisions—those
with adverse health conditions. Denied
health coverage, individuals in poorer
health ars more likely to-suffer

-economic hardship, to forego badly

needed care for financial reasons, and to
suffer advarse health outcomes as a -
result. For them, gaining health
coverage is more likely to medn gaining
economic security, receiving timaly, .
quality care, and Hving healthier, more
productive lives. Similarly, -
participation by these individualsin .
wellness pragrams fosters better health
outcomes, increases productivity and
quality of life; and has the same . :
outeoms in terms of overall gainsin -
economic security, The wellness
provisions of these regulatmns will -
result in fewer instances in which -
wellness-programs shift costs to h1gh-
risk individuals, arid more instances in
which these individuals succeed at -

-improving health habits and health, -

Additional economic benefits derlve
directly from the improved clarity .
provided by the regulations. The- -
regulations will redude uncertainty and
costly dispntes and promota confidence
in health benefits' value, theréby -
improving labor market efﬁmency and -
fostering the estahlishinent and
continuation of group health plans and
their wellness program provisions.

The Departments estimate that the
dollar value of the expanded co¥srage..
attributable to HIPAA’s
nondiscrimination provisions is
approximately $850 million annually.
The Departments believe that the cost of
HIPAA’s nondiscrimination previsions
is borne by covered workers, Costs can
be shifted to workers through increases
in employee premium shares or
reductions (or smaller.increases) in pay
or other compaonents’ of compensatio,
by increases in deductibles or other cost
sharing, or by reducing the richness of
health benefits. Whereas the benoefits of
the nondiscrimination provisions are
congentrated in 4 relatwely small
population, the costs are distributed
broadly across plans dnd enrollees,

The proposed rules on wellness
programs impose certain requirements
on wellness programs providing
rewards that would otherwise
discriminate based on a health factor in
arder to ensure that the exception for
wellness programs does not eviscerate
the general rule contained in HIPAA’s
nondiscrimination provisions. Costs
associated with the wellness program
provisions are justified by the benefits:
received by those individuals now able,
through alternative standards, to
participate in such programs, Because
the new provislons limit rewards for
wellness programs that require an -
individual to.satisfy a standard related
to a health factor to 20 percent of the -

~ cost of single toverape {with additional

provistorns related to rewards that apply
also to clagses of dependents), soma
rewards will be reduced and this
reduction might compel some
individuals to decline coverage: The
numiber of individuals affécted,
howaever, is thought to he small,
Moreover, thie Departmeitis estimate that
the cost of the reduction in rewards that
wouild exceed the limit will amount to
only $6 million, Establishing reasonable
alternative standards, which should -
increase coveraga for those now eligibleé
for discounts as well as their
participation in programs designed to -
protiote health or prevent disease, is
expected to-cost betwebn $2 million to
$9 million, The total costs should -
therefore fall within a range between $8
million and $15 mllllOIl annually.

New economic costs may be also
incurred in connection with the '
wellness provisions if reductions in
rewards result in the reductiorn of
wellnass programs effectiveness, but
this effett is- expected to'be very small,
Other fiew bronomic ¢osts may be'
inciirred by plan sponsors to meke
dvailable reasonable alternative
standards where required. The
Departments are imable’to estimate
these costs due to the variety of options
availahile to plan sponsors for bringing

‘wellness programs into complmnca w1Lh

these tules.

v

Executive Order 12866‘—Departmen1 of
Labor and Déparfment of Health and
Human Services

Under Executive Drder ‘12366,,the .
Departments must determine whether a
regulatory action is “significant” and
therefore subject to the requirements of
the Executive Order and subject to
review by the Office of Management and
Budget (OMB), Under section 3(f), the
order defines a*'significant regulatory
action' es an dction that Is likely to -
result-in a rule (1) having an anmial
effect on the économy of $100 million
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or more, or adversely and materially

affecting a sector of the economy,

productivity, competition, jobs, the
environment, public health or safety, or

State, local or tribal governments or

communities (also referred to as

“economically significant”); (2) creating

serions inconsistency or otherwise

interfering with an action taken or
planued by another agency; (3).-. -
materially altering the budgatary
impacts of entitlement grants, user fees,

or loan programs ar the rights'and .

obhgatmns of recipients thereof; or {4)

raising novel legal or policy issues.

arising out of legal mandates, the ..

Presidenil's priorities, or the principles.

sel forth in the Executive Order.. o
.. Pursuant to the terms of the Executive

. Order; this action is,“egomomically
significant”” and subject to OMB review
under Section 3(f) of the Exeoutive
Order. Consis tent_wlth, t};;e Executive .
Ordet, the Departments hidve asgessed .

- the costs.and bensfits of this regulatory
action, The Departments performed a

_comprehensive, finified analysis to -

. estimate the gosts and benefits
attributable to the final regulations for .
purposes of compliance with-the: .
Executive Order 12866, the Regulatory
Flexibility Act, and the Paperwork
Reduclion Acti The Depgrtments’ -
analyses and underlying ﬂssumptmns )
are detailed below, The Departments -
believe that the benefits of the final
regulations justify their costs,

Regulatary Flexi bxhty Act—Department
of Labor and Dspartment of Health and
Human Services

The Regulatmy Flex&blhty Act(5
U.5.C. 801 et-seq.) (RFA) imposes .
certain requirements with respect to.
federal rules that are subject to the
notice and comment requiréments of
section 553(b) of the Administrative
- Procedure Act {5 U.8,C. 551 et seq.) and
likely to have a significant econemic ..
impact on a substantial number of small
entities, Unless an agency Gel‘tlleS that
a final rnle will not have a stgmflc:ant
econgmic impact on a snbstantial .
number of small entities, section 604 of
the RFA requires that the agency pressnt
a final reguldtory ﬂex1b1hty aralysis
(FRFA) at the fime of ths' pubhcatlon of
the notice of final rulemaking describing
the impact of the rule.on small entities.
Small entities include small businesses,
organizations, and govemmental
jurisdictions.

Because the 2001 mterim rules were
issued as final rules and not as a notice
of proposed Tulemaking, the RFA did
not apply and the Departments were not
required 1o gither certify that the rule .
would not have a significant-impact on
a substantial number of small entities or

gonduct a regulatory flexibility analysis.
The Departments nonetheless crafted
those regulations in careful
consideration of effects on small
entities, and conducted an analysis of

- the likely impact of the rules on small

entities. This analysis was detailed in
the preamble to the interim final rule,
Ee Depdrtiments also conducted an
initial regulatory flexibility analysis in
connection with the proposed :
regulations on wellness programs and .
present here a FREA with respect to the
final regulatmns on wellness programs
pursuant to-section: 604 of the RI'A. For
purposges of their unified FRFA, the
Departments adhered to EBSA's
praposed definition of small entities.
The Departments consider A small: entlty
to be an employee bengfit.plan with-
fewer than 100 participants, The hasis of
this definitign is found-in section - -
104(a)(2) of ERISA, which permits the
Secretary of Labor to-prescribe - i
simplified annual reports for pension.
plans that cover fewer than 100:.
participants: The Depertments believe
that assessing the 1mpac:t of this final |
rule,on small plans is an appropriate .
substitute [or evaluating the effect on
gmall entities as that term is defined jn
the RFA. This definition of smiall-entity
differs, however, fram the definition of
small businass baséd on standards.
promilgated by the Small Business
Adminisgtration (13-CFR121.201) -
pursuant to:the Sinall Business Act {15 :
U.8.C. 631 et seq.). Because of this
difference, the Departments requested
comments;on the appropriateness of this
size standard for evaluating the impact
of the proposed regulations on small
entities. No comments were received,
The Departments estimate that 35,000
plans with fewer than 100 participants
vary employge premium contributions

- or cost-sharing acréss similarly situated
“individuals based on health factors.?

While this represents just one percent of
all small-plans, the Departments believe
that because of fhe large number of -
plans, this may constitite a substantial -
number of small entities, The
Departments also note that at least some
premium rewards may be large,
Prermum dl,scounts assoclated Wlth

?Based on tabulﬂtmns of the 2003 Modical .
Expanditurg Panel Survey Insurance Companent
(MEPS-IC) and 1897 Survey of Government
Finances (SGF), tha Dapartments esimate that
roughly 2.4 million amall health plens exist, OF
thess,.1,2 pergent of these plans are halievad, to-vary
promiums (as suggestad in'g 1983 study by the
Robert Woods Johmson Foundatmn] while .5
percont are thought te vary banefits {as suggested
in, Spsc Summary, United States Salaried Managed
Hpalth/Heaith Promation Initiatives, 2003-2p04,
Hewitt Agsociates, ]uly, 2003.). Asguming fhat half
of thase that vary promiurms also vary bensfits, the
Departmierits conclude thet 1.5 percent of al! small
plans ara potentially affacted by the statute,

wellness programs are believed to range
as high as $920 per affected participant
per yenr, Therefore, the Departments
believe.that the impact of this regulation
on at least some small entities may be
significant;

Under these final regulations on
wellness programs, siich programs are
not subject to additivnal reqiirements if
none of the condifions for obtaining a
reward is based on an individual
satisfying a standard that is related to'a
health factor (or if a welliess program
does not provide a rewird).

Where a condition for pbtammg a
reward is based on an individual
satlsfymg a stafidard related to a health

he well,

rewards to. a maxunum of 20 percent of
the cost of employee ~only COVerage.
nnder the P vith additional ,

ards] that apply

magnitude of th limit is inténded to
offer plans maxi mum ﬂex1b1hty Whl].e
avoiding the efl of denying coverage
ar qreating an excessive ﬁnanmal
penalty for individuals who capnet
satisfy the initial standard based on. a
health factor ) ‘

The Departments estlmnte that 4 DOU
small plans and 22,000 small plan
participants will be affected by this
limit,3 These plans can qomply with
this requirement by reducing the
discount to the regnlated maximum
This will result in an in¢rease in
premipums {or decrease in cost-sharing)
by about §1.3 million on aggregale for
those partlelpants receiving qualified
premium disgounts * This constitutes an
ongoing, annual cost of $338 on ayerage
per affected plan, The regulation doss
not limit small plans’ ﬂex1b111ly to shift
this cost to all participauts in the form.

aSimulations run by ths Departments suggast thut
10.7 parcent of all plans exceed the capped .
premium discount. Far the purposes of this
analysis, 1t was Assumed that the alfacted ‘plans.
wera proportianally distrivutad between large and
small plans. However, it ts likely that larger plans
would have mors generaus weolfare progréams and
therefure, this estimate is likely an uppor bound.

+Eistimate 1a based on the 2003-04 Hewitt Stidy
and various measuras of the general health of the
labor force suggest that roughly 30 percent of health
plan participants will not qualify for the discount.
While plans exceeding the.capped disgoimt could
meat the statutes tequirerents by transferring the
excess amount, on average $57, ta the non-
qualifying participents, gwen current trends in the
Liealth insurance industry, it is considerad more
likely that plans would instead lower the emount
of the discount given to the 70 percent of
participants that gualify. This transfer would
roughly toial $1:3 million dollars,
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of small premium increages or benelit
culs.

The second requirement provides that
wellness programs must be reasonably
designed to promote health or prevent
disease, Comments recaived by the
Departments and available literature on
employee wellness programs suggest
that existing wellness programs
generally satisfy this requirernent, The
requirement therefore is not expected to
compel small plans to modify existing
wellness programs,

The third requirement is that the
program give individuals eligible for the
program the opportunity to qualify for
the reward_ at least once per year. This
provision was included within the
terms of the requirements for reasonable
design in the proposed regulations. The
Departments did not anticipate that a
cost would arise from the requirements
related Lo reasonable design when taken
together, but requested comments ‘on
their assumptions. Because no
comments were received, the
Departments have not attrlbuted a cost
to this provision of the final rule,

The E)urth requirémont provides that
rewards under wellness prograims must
be available to all similarly situated
individuals. Rewards are iiot avaﬂable
to sirnilarly sitiated individuals unless
a program allows a reasonable
alternative staridard or waiver of the
applicable standard, if itis -
nnreasoiiably difficult due to a medical
condition or medically inadvisable to
attemnpt to satisfy the otherwise ’
applicable standard. The Departments
believe that some small plang’ wellness
programs do not currently satisfy this
requiremeént and will have to be
modified.

The Departhants estimate that 3,000
small plans’ wellness programs include
initial standards that may be
unreasonably difficult due to a-medical
condition or medically inadvisable for
some participants to meet.® These plans
are estimated to'include 4,000
participants for whom the standerd is in
fact unreasonably difficult due Lo a
medical condition or medically
inadvisable to meet,® Satisfaction of
alternative standards by these
participants will result in cost increases
for plans as these individuals qualify for
dlscounts or avond surc:harges If all of

5 The 2003-04 Hewiit Snrvey finds that # pergent
of its respondents require participonis to achisve a
cortain health stondard to be eligible for discounts,
Based il assumptions about the general health of
the labo? force, approximately 2.3 percent of health
plan parlicipants may end 1.5 partent will find
these standards difficult to achieve.

o Many small plans aro vory small, having fawer
than 10 partictpants. Henice, many small plang will
include no partlcipant for whom either of thesa
standards apply. '

these participants request and then
satisfy an alternative standard, the cost
would amount to about $2 million
annually. If one-half request alternative
standards and one-half of those meet
them, the cost would be $0.5 million.”

In addition to the costs associated
with new participants qualifying for
discounts through alternative standards,
small plans may also incur new
gconomic costs by simply providing -
alternative standards, However, plans
can satisfy this requirement by
providing inexpensive alternative
staridards and have the flexihility to
select whatever reasonable alternative
standard is most desirable or cost
effective. Plans not wishing to provide
alternative standards also have the
option of eliminating health status-
based variation in employee premiums
or walving standards for individuals for
whom the program standard is
unreasonably difficult dueto a medical
condition or medically inadvisable to
meet, The Departments expect that the
economic cost to provide alternatives
combined with the associated costof |
granting discounts or waiving
surcharges will not exceed the cost
assotiated with granting discounts or
waiving surcharges for all participants
who qualify for an alternative. Those
costs are estimated here at $0.5 million
to $2 million, or about $160 to $650 per
affected plan, Plans have’ the flexibility
to pass back somé ot all of this cost to
all partlmpants in the form of small
premium increases or bensfit cuts.

The fifth requirerment provides'that
plan materials describing wellness
program standards disclose the
availability of reasonable alternative
standards. This requirement will affect
the approximately 4,000 small plans
that condition rewards on satisfaction of
a standard, These plans will incur
sconomic costs to revise affscted plan
materials. The estimated 1,000 to 4,000
small plan participants who will
succeed at satisfying these alternative
standards will benefit from these
disclosures. The disclosures need not
specify what alternatives are available
unless the plan describes the initial
standard in writing and the regulation
provides sample language that can be
used to satisfy this requirement. Legal
requiromonts other than this regulation
generally require plans and issuers to
mamtam accurate malerials describing

? Simulahuns run by the Deparlments find that
the average premium discount for all hoelth plans
efter tha cap is enforced will- be approximately $450
dollars. This averoge is than applied to the upper
ed lower bounds of those able to pass the
alternative standards in gmall health plans in order
to datétmine the upper ond lowur hmmd af the
transfor cost.

plans; Plans and issuers generally
update such materials on a regular basis
as part of their normal business
practices. This requirement 13 expected
to represent a negligible fraction of the
ongoing, normal cost of updating plans’
materials. This analysis therefora
attribules no cost to this requirement.

Paperwork Reduction Act—Department
of Labor and Department of the
Treasury

The 2001 interim rules 1nc:luded an
information collection request (ICR)
related to thé notice of the opportunity
to enroll in a plan where coverage had
been denied based on a health factor
before the effective date of ITIPAA, That
ICR wag.approved under OMB control .
numbers 1210-0120 and 1545-1728,
and was subsequently withdrawn from
OMB inventory because the notice, if
applicable, was to have been prov1ded
only once,

The propoged regulations on wellness
programs did not include an
information eollection request. Like the
proposéd regiilations, the final -
regulations-iriclude a requirement that,
if a plan’s wellness program requires
individuals to meet a standard related to
a health factor in order to qualify for a
reward and if the plan materials
describe this standard, the materials
must also disclose the availability of a
reasonable alternative standard. If plan
materials merely miention thata = -
program i available, the disclosure
relating to alterhatives is not required.
The regulations include samples of
disclosures that tould be used to satisfy
the requiremeuts of the final
regulations.

In concluding that the proposed rules
did notinclude an information -
collection request, the Departments
reasongd that much of the inforination
required was likely alrendy provided as
a result of state and local mandates or
the usual business practices of group
health plans and group health insurance
issuers in connection with the offer and
promotion of health care coverage. In
addition, the sample disclosures would
enable group health plans to make any
modifications necessary With mmnnal
effort.

Finally, dlthough neither the
proposed or final regulations include a
new information collection request, the
regulations might have been mterpretnd
to require a revision to dn existing
collectiou of information. ’
Admiriistrators of group health plans
covered under Title ] of ERISA are
generally required to make certain
disclosures abotit the terms of a plan
and material changes in tarfns through
a Summary Plan Description (SPD) or
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Summary of Material Modifications
(SMM) pursuant to sections 101{a) and
102(a) of ERISA and related regulations,
The ICR related to the SPD and SMM is
currently approved under OMB control
number 1210-0039. While these
materials may in some cases require-
revisions to comply with the final
regulations, the associated burden is
expected to be neghglble and is in fact
already accounted for in connectiorn
with the SPD and SMM ICR by a burden
estitnation methodology that anticipates
ongoing revisions. Therefore, any '
chaige to the ex1stmg information
collection request arising from these -
final regulations is not substantive or -
material, Accordlngly, no apphcation
for approval of a revision to the existing
ICR has been miade to OMB in
comlechon with these fmal regulahons

ngez_work Beq‘ucuon Agt-v,Depqr,tment
of Health and Human Services .

Collection of Informatmn Requlrements

Under the Papel;worl( Reductwn Act
of 1995 we ate required to provide
notice in the Federal Register and
solicit public comiment before a .
collection of information requ1remeut is
submitted to the Office of Management
and Budget (OMB). for review and
approval. In order Lo fairly evaluate
whether an information gollection
should be approved by OMB, section .
3506(c)(2){A) of the Pape1work
Reduction Act of 1995 requires that we

goligit comment on the following issues: -

¢ The need for the information
collection and its usefulness in can‘ylng
out the proper functions of our agency.

¢ The accuracy of our estimate of the
information collection bnrden.

* The ¢uality, utility, and clarity of
the information to be collected,

* Recommendations to minimize the
information collection burden on tha.
affected pnblic, including automated
techniquses. - -

Department regulatlons in 45 CFR
146,121(i)(4) require that if coverage has
been denied to any md1v1dual hecanse
the spansor of a self- funded nonfederal
governmental plan has elected under 45
CFR Part 146 to exempt the plan from
the requlrements of this section, and-the
plan sponser subsequently chooses to
bring the plan into complianee, the plan
must; notify the individual that the plan
will be coming into compliance; afford
the individual an opportunity ta enroll
that continues for at least 30 days,.
specify the effective date of compliarice;
and inform the individual regarding any
enrollment restrictions that may apply
once the plan is in compliance., .

The burden associated with this
requirement was approved by The

-2009.

Office of Management and Budget
(OMB) under OMB control number
09380827, with a current expiration
date of April 30, 2009,

In addition, GMSMZU?B—P pubhshed
in the Federal Register on January 8,
2001 (66 FR. 1421) describes the bona
fide wellness programs and specifies
their criteria. Section 146. 121[f)[1](1v)
further stipulates that the plan or issuer
disclose.in.all plan materials describing

the terms of the program the availability

of a reasonable alternative standard to
qualify for the reward under a wellness
program, However, in plan materials .
that merely mention that a program is.
available, without describing its t_e_rms,
the disclosure.is not required. .
Thae burclen associated with thls _
requirement was.approved by OMB ;-

_ control pumhber.09368-0819, witha,

gurrent exp1rat10n date- of Aprll 30,

Special Analyses——Department of the
Treasuzy T

Notwithstand g' the determmanons
of the Departients of Labor and of
Health and Human Services, for ™
purposes of ihe Deparlment of the .
Treastuy it has been deterrmned1 that '
this Tréasury dedisian is not a
significant regulatory action, Therefore,
a regulatory assessmert is not required.
It has also been detérmined that section
553(b) of the Adininistrative Procedure’
Act (58 U.S.C, ohapter 5) does not apply
to these regulations, and, becauss these
regulatiois do not mipose a collection
of information on small entities, 4
Regulatory Flexibility Analysis under
the Regulatory Flexibility Act (5 U.S.C.
chapter 6) is not required, Pursuant to
section 7805(f) of the Code, the natice
of propased rulemaking preceding these
regulations was submitted to the Small
Business Administration for comment
on its impact on small business,

Congressional Heview Act

These final regulatlons are subject ta
the Gongressmnal Review Act
provisions of the Small Business
Regulatory Enfotcement Fairness Act of
19496 (5 U1.8.C. 801 et s8q.) and have
been transmitted to Gongress and the
Comptroller General for review. These
regulahons however, constitute a

“major rule,” as that term is delined in
5 U.S.C. 804, because they are likely to
result in (1) an afnual éffect on the -
economy ¢f $100 million or maore;(2) a
major increase in costs or prices for
consumers, individual industries, or
federal, State or local goVernment
agencies, or geographic reglons; or [3]
significant adverse effects on
competition, employment, investment,
productivity, iunovation, or on the

ability of United States-based
enterprises to compete with foreign-
based euterprises in domestic or export
markets,

Unfunded Mandates Reform Act

Far purposes of the Unfundad
Mandates Reform Act of 1995 (Pub, L,
104—4), as well as Executive Order
12875, these final regulations do not
include any federal mandate that may
result in expenditures by state, local, or
tribal governments, nor does it include .
mandates which may impose an annual
burden.of $100 million or more on the
private sector,

Federalism Statement—Bepartment of
Labor and Departmert of Hea!th and
Hyniant Services

Exeoutlve Order 13132 outlmes
fundamental prmmples of federalism,
and requires the adherence to specific
crligria by federal agencies in the
process of their formulation and

. 1mplementat10n of pol1oles that have

““substantial flu‘eot ffacts’! on, the .
States, the relatmnsllup between the
national government and States, or on
the distribution of powerand .
I‘E‘SpOIlslbllltlE)S among the yarious
levels. of govermment,-Federdl-agencies -
promulgatmg regulations that have
these federalism implications must . .
consult with State and local officials, -
and describe the extent of their.:

_consultation and the nature of tha

cancerns of State and local officials in
the preamble to the regulatwn

In the Departments’ view, these final
regulations have federalism .
implicatious, because they have
substantial direct effects on the States,
the relationship between the natioual
government and States, or on the
distribution of power and
rasponsibilities among various levels of
government, However, in the
Departments' view, the federalism
implications of these final regulations
are substantially mitigated because,
with respect to health insurance issuers,
the vast majority of States have enacted
laws, which meet or exceed the federal
HIPAA standards prohibiting +
discrimination based an health factors.

In general, through section 514,

~ ERISA- supersedes State laws to the

extent that they relate to any covered
employee benelit plan, and preserves
State laws that ragulate insurance,
banking, or securities, While ERISA .
proh1b1ts States from regnlating a plan
as an insurance or investment company
or bank, HIPAA added a new
preemption provision to ERISA {as well
as to the PHIS Act) narrowly preempting
State requirements for group health
insurance coverage, With respect to the



75024 Federal Register/Vol. 71, No. 239/ Wednesday, December 13, 2006 /Rules and Regulations

HIPAA nondiscrimination provisions,
States may continue to apply State law
requirsments except to the extent that
such requirements prevent the
application of the portability, access,
and renewability requirements of
HIPAA, which include HIPAA’s
nondiscrimination requirements _
provisions that are the subject of this
rulemaking,

In enacting these new preemptlon
provisions, Congress intended to
preempt State insurance requirements
only to the exteént that those
requirements prevent the appheation of
the basjc protections set forth in HIPAA,
HIPAA'’s Conference Report states that
the conferees intended the narrowest
preemptmn of State laws with regard to
health insurance issuers. H.R. Conf,
Rep. No. 736, 104th Cong, 2d Session
205 (1996), State insurance 1aws that are
more stringernt than the federal
requirements are unlikely to “prevént
the application of” the HIPAA
nondiserimination provisions, and be
presmpted, Acoorchngly, States have
significant latitude to i irpose
requlrernents on hedlth ‘insurance
issiters that areé more resu'mtwe than the
federal law. -

Guidance conveying this
intérpretation was published in the’
Federal Register on April 8, 1997, (62

FR 16904] ‘and on Detember 30, 2004
(62 FR78720): These fina! regulations
clanfy and implement the gtatute’s -
minimum standards and do not
significantly reduce the discretion given
the States by the statitte; Mordover, the
Departments understand that the yast
majority of Stales have requirements
that meet or exceed the minimum
requirements of the HIPAA -
nondiscriminition provisions, =

HIPAA provxdes that the States may
enforce the provisions of HIPAA as they
pertain to issuers, but that the Secretary
of Health-and Human Servlces must
enforce any provisions that a State fails
to substantlally enforae, To date, HHS
has had cccasion to enforce the HIPAA
nondiscrimination prévisions in enly
two States and currently enforces the
nondiscrimination provisions in only
one State in accordance with that State’s
specific request to do so. When
exercismg its responsibility to enforce
provisions of HIPAA, HHS works
cooperatively with the State for the
purposs of addressing the State's
concerns and avolding conflicts with
the exercise of State anthorlty 8 HHS has

a This mthority npplius o insurafice 1ssned with
respoct to group health plens genarally, meludmg
plans covering employees of church organizations.
Thus, this discussion of fedsralism dppliss to all
group heelth insurance coverags that is suliject ta
tho PHS Act, including thosa cherch plans that

developed procedures to implement its
enforcement responsibilities, and to
afford the States the maximum
opportunity to enforce HIPAA's
requirements in the first instance. HHS's
procedures address the handling of
reports that States may not be enforcing
HIPAA’s requirements, and the
mechanism for allocating enforcement.
responsibility between the States and
HHS, In compliance with Exscutive
Order 13132’s requirement that agencies
examine closely any policies that may
have federalisim implications or limit
the policy making discretion of the
States, DOL and HHS have engaged in
numerois efforts to consult with and
work cooperatively with affected State
and local officials.

For example, the Departments sought
and received input from State insurance
regulators and the National Association
of Insurance Commissioners (NAIC),
The NAIC is a nonuproﬁt corporation
established by the insurance
comtigsioners of the 50 States, the
District of Columbia, and the four U.S.
territories. In most States thé Insurance
Commissioner is appointed by the
Governor, in approx1male1y 14 Statas
the insurance commigsioner is an
alectdd official, Among other activities,
it provides a forum for the development
of uniform policy when uniformity is
appropriate. Its members meet, discuss,
and offer solutions to mutual problema.
The NAIG sponsors quarterly meetings
to provide a forum for the exchange of .
ideas, and in-depth consideration of
insurance issuss by regulators, industry
representatives, and consumers. CMS -
and Department of Labor staff have.
attended the quarterly meetings
consmtently to listen to the concerns of
the State Insurauce Departments . .
regarding HIPAA i 1ssues, 1nclud1ng the
nondiscriminaton provisions, In
addition to thé general discussions,
commitige meetings and task groips,
the NAIG SpONSOTS the standing CMS/
DOL meeting on HIPAA issues - for _
members during the quarterly”
conferences. This mesting provides
CMS and the Department of Labor with
the opportunity to provide updates on
regilations, bulleting, enfercement
actions and out1each efforts regardlng

- HIPAA;

In addition, tho Depﬂrtments
spec.lﬁoally consulted with the NAIC in
developing these final regulations.
Through-the NAIC, the Departments
sought and received the input of Staté
insurance departments regarding certain
insurance ratlng praotwes and late

plOVldB coverage through a ]:ll:m“’_h insuranco issuer
{hut riot to church plaris that do net provide
coverage through o hoalth inswfaneo issuor),

enrollment issues, The Departiments
employed the States’ insights on
insurance rating practices in developlng
the provisions prohlbltlng “list-billing,”
and their experience with late -
enrollment in crafting the regulatory
provision clarifying the relationship
between thée nendiscrimination
provisions and late enrollment,
Specifically, the regulations clarify that
while late enrollment, if offered by a
plan, must be avallable to all similarly
situated individuals regardless of any
henlth factor, an individual’s status as a
late énrollee is not itself within the
scope of any health factor.

The Departments have nlso. -
cooperated with the States in several
ongoing outreach initiatives, through
which information on HIPAA is shared
among federal regulators, State
regulators, and the regulatad:
community. In particular; the
Department of Labor has established a -
Health Benefits Education Campaign
with more than 70 partners, including -
CMS, tha NAIC arid many businesg and
consumer groups, CMS has sponsored
conferences with the States—the
Consumer Outreach and Advocacy
conferénces in March 1999 and Juné
2000 and the Implementation and
Enforcement of HIPAA National State-
federal Conferences in August-1999,
2000, 2001, 2002, and 2003,
Furthermore, bt the Depaltment of
Labor and CMS Web sites offer links to
important State Web sites'and other

‘resources, facilitdting coordination

betwean the State and federal regulators
and the tegulated oommunlty

Throughout the process of developing
these regulations, to the extent feasible
within' the specific preemption
provisions of HIPAA, the Departméents
have attempted to balance the States’
interests in regulating health insurance
issuers, and Congress’s intent to provide
uniform minimum protections to -
consumers in every State, By doing so,
it is the Departments’ view that they
have complied with the requirements of
Executive Order 13132,

Pursuanlt'to the requirements sot forth

~ in séction 8(a) of Executive Order

13132, and by the siguatures affixed to
these regulatmne the Departments
certify that the Employee Benefils
Security Adniinistration and the Centers
for Medicars & Medicaid Services have
comiplied with the requirements of
Executive Order 13132 for the attached
final régulation; Final Rules for
Nondiscrimination in Health Goverage
in the Group Market (RIN-1210~-AA77
and RIN 0938-Al08),in a meanlngful
and timely manner,



Federal Reg1sterf Vol. 71, No. 239/ Wednesday, December 13, 2006/Rules and Regulations

75025

Unified Analysis of Costs and Beneﬁts

1, Introduction

HIPAA’s nondiscrimination
provisions generally prohibit group
health plans and group health insurance
issuers from dlscrlrmnetlng against
individuals on the basis of health
factors. The prtmary effect and intent of
the provision is to increase dccess to
affordable group health coverage for
individuals with health problems. This
effect, and the economic costs and -
bemofifs attendant to it, prn’narlly flows
fromi the statutory provisions of HIPAA
that this regulation implernents,
However, the statute alomne leaves room
for varying-interpretations of exactly
which practices ate-prohibited-or .
permitted at the margin, These
regiildtions diaw on the Departments’
authority to ¢larify and Interpret .- .- -
HIPAA’s statutory nondiscrimination
provisions in order to sgeure-the
protectious. intended by Congress for -
plan participants and beneficlaries. The
Departments crafted them to satisfy this
mandate in-as economically efficient a
manner as. possible, and believe.that the
. economic benafits of the regulations

justify their cdsts. The analysis = ..
nnderlying this conclusion takes into
account both, the. effect of the statute and
the impact-of the discration exeraised in
the regulations.

The nondlsormnnatlon provunons of
the HIPAA statute and of these
regulations generally apply to both
group health plans and group health
insurange issuers. Economic theory
predicts that issuers wrll pass their costs
of compliance back tg plans, and thet
plans may pass some or all of issuers’
and their own costs of complidnce to
psrtmlpants This analysis 1s carried out
in light of this prediction, -~

Thess final regulations are needed to
clarify and interpret the HIPAA
nondisdérimination provisions under
section 702 of BRISA, section 2702 of
the PHS Act, dind section 9802 of tha -
Code, arid to ensure that gronp health
plars and group health insnrance -
issuprs do ndt discriminate against
individual participants or beneficiaries
based on any health factors-with respect
to health care coverage and premiums.
The 2001 interjm rules provided
additional guidance to explain the
application of the statute to benefits, to
clarify the relationship between the
HIPAA nondiscrimination provisions
and the HIPAA preexisting condition
exclusion limitations, to explain the

- applications of thess provigions to
premiums, ta describe similarly sitnated
individuals, to explain the application
of the provisions to actively-at-work and
nonconfinement clauses, to clarify that

more favorable treatment of 1nd1v1duals
with medical needs generally is
permitied, and to describe plans’ and
igsuers’ nbligatiens with respect to plan
amondments.? These final regulations
clarily the relationship between the
source-of-injiiry rules dnd the timing of
a diagnosisof & medical conditiori and
add an exaniple to tllustrate how the ™
benslits rules apply to the carryover

erature of HIRAs.

The proposed ruyles on wellness )
programs were igsuad in order to ensure
that the exception for-wellness programs
would nat contravene HIPAA's
nondiscrimination provisions. With .. :
respect to woellness programs, these final
regulations clarify some ambiguities in.
the propased rules, make some changes

‘in terteinolagy and orgamzation, and

add a deseriptmn of wellness progrsms
not réquiréd to-satisty additional =+ -
standards. The ftnal’rules also set the ‘

that I‘equlre satlsfaotmn of a gtiindard at
20 percent-of the cast of srngle coverage
(with'additional provisions relafed o

rewards that apply 4lso to cladses of .
dependents) why e_.the ‘proposed rules
had stated the. hmlt In terms of d range

of peroentages. )

Because the 2001 interim rules snd
proposed regulations en wellnass -
programs were originally issued as
separate rulemaking actions, the .
Departments estimated their economie

* _ impacls separately. The costs and

benefits of the statutory

nondiscrimination prov1s1ons and the
2001 interim rules are again described
separately from the wellnigss program

“provisions here, due to both differing’

haselines for the measurement of
imphact, and to reliance on different
{ypes of 1nformstlon and essumptlons in
the anelyses. .

8The Departmeuts estlmete nf the economic
impact of tha 2001 Interim final regulstmns was
published at 66-FR1383 [fanuary 8, 2001), Thise’
one-time costs were already abaoibed by plans and
issners and arg not discussed in this enalysis, in.-
faat, the only notige- Tequirement. in the 2001
intarim fifial ropulations was deleted from the final
regnlations bacauge the time poriod fat compliatice
has passad, with one small excéption, Cortain self-
insured, nonfederal governmental plans that had. -
opted out of the HIPAA nondiscrimination
provisions under Section 2721([)][2] of the PHS Act
and that have sinie dacided to.opt back in may bs
raquired to send a hotich to individuals previously
denied coverage dus to d health fictor, However, to
date, only approxunately 550 such plans have
natifiad CMS that they are opting-out of the HL‘PAA
nondiscrimination provigions atid CMS dees not
receive information regarding a plan's decision to
opt back ir. The Dapartmenls estimate that the
number of plans having douse this is very small and,
therefors, estimate that the impact of the notice
provision on such plans is too small ta calcnlate.

- group health

2, Costs and Benefits of HIPAA's
Nondiscrimination Provisions

The Départments have evaluated the
1mpaots of HIPAA’s nondiscrimination
provisions, The nondiscrimination
provisions of the 2001 interim final
rules were estimated to result in costs of
about $20 million to amend plans,
revise plan informational materials, and
notify employees previously denied
coverage on the basis of a health factor
of enrollment opportiinjties. Because
these costs were assoclated with one-

‘time activities that were required to be

completed by the applicability date of
the 2001 interim rules these cosls have
been fully defraye _

The ] prlmery 8 iutory econpmw L
beneﬁts associ with the HIPAA
nondjscrimination provisions, derrve
from inareased dociess to af r

plan caverage for

individuals Whose health factors had
prevrously restrlcted their part 1patron
in such plaps, Expandrng aceess entails
both benefits and Losts, Newly-eovered
individuals, who P =1ousl]57 had to
purchase similar § services ou,t-o[-porket,
reap g simple. and direct fmanmal gain,
In addition, these individuals 1 may be
induced to consume, morg (or dlfferent)
health, care servides, reaping a benefit
which has financial value, and which in
some cases will produce addrtlonnl
indirect benefits both to the 1nc11v1dua1
(improved health) and possibly to the
egonomy at large 10

10 Indwrduals wrthout hen.lth insnpance-are lass
likely to get preventive care and less likely to have,
a reégular sourge of care, A lack of health instiranee
generally incraases the likelihood that needad
medical treatment will be forgoue ar dalayed.
Forgoing er delaying care increases (he risk of
adverse health putcomes. These t_ldverse outcomes
in turn generate higher médical costs, which are
oftenshifted to public funding sources (end
therefore to taxpayars)-or to otheipayers, They also
erode productivity end. the quality of tife. Improved
aacess (o affordebla gronp health eoveragn for -
individuals with heelth problems under HIPAA's
nondj,sc:rl.mmntmn provisrom will lead to more
insurance coverage, timelier and fuller medical
cdre, better health aufcomes, and improved .
productivity and quality of lifs, This iz especiplly
true for the individuals most affacted by HIPAA's
nondiserimingtien pmvismns—t}mse with adverse
hedlth conditions, Denied insurance, Individuals in

. poorar health are more likely to suffer egonomlc

hardship, to forgo badly needed care for finangial
reasons, angd to suffer adverse hpalth oufcomes ag

a resnlt, For them, gsmmg insurence is-inars likely
o meean gaining seénomic security. regeiving -
timely, quality care, and living healthier; more
productive livas. For an extensive discussmn of ths
consequences of uninsurance, see: *"The Uninsutad
and their Access to Health Care" (2004). The Kaizsr
Commisaion en Medicaid end the Uninsured,
November; “Inauring America's Health”, (2004),
Institute of Medicine; “Health Policy and the
Uninsured” (2004) editsd by Gathering G.
MoLaughlm. Washingtori, DC: Urban Institute Prass;
Miller, Wilhelmine et al (2004) "Covering the
Uningurad: What is it Waorth," Health Aﬁmrﬁ,
March: w157-w167,
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Inclusién of these newly-covered
individuals, though, will increass both
premiums and claims costs incurred by
group health plans. Fconomic theory
predicts that these costs will ultimately
be shifted to all plan participarits or
employees, either through an increased
share of insurance costs, or lowered
compensation,1* If the number of newly-
covered individuals is small relative to
the total number of plan participants
and costs are distributed evenly, then
the increased burden for each
individual should be minimal.
However, it is unclear how previously-
covered individuals will respond to
subsequent changes in their benefits
package and if their response will have
unforeseen economic dosts:12 The

11 The voluntery nature of the employment-based
health bensfit system in conjunction with-the open
and dynamic character of labor markets make
explicit as well as implicit negotiatinns on
cornipensation a key determinant of the prevalence
of employes befiefits caverags, It is likely that B0%
to 106% of the cast of etnployas henefits is borne
by workers through raduced wages (see for exampla
Janathan Gruber and Alan B, Krusger, “The
Incidence of Mandated Eiployse-Piovided
Insurance: Lossons from Workers Comperisation
Insurance,” Tax Polmy and Eoonomy (1991); .
Jonathan Gruber,.*The Incidence of Mandated
Maternity Benefits,” Amerizan Economic Revmw,
Vol, 84 (June 1994}, pp. 822-641; Lawrende H. ~
Summers, *'Some Simple Econoniles 6f Mandated
Banefits,” Anterican Economic Heview, Vol, 78, No.
2 (May 19888); Louise Sheiner; “Health Care Costs,
Wages, and Aging,” Federal Raserve Board of
Governors working paper, April 1609; arid Edéard
Montgomery, Kathryn Shdw, and Mary Ellen - *
Bemnedict, “Pensiofis-and Wages: An Hedonic Price
Theory Approach,” International Economic Reviaw,
Vol, 33 No. 1, Feb. 1992,), The prevulenca of
benefits is therefore largely dépendent an the
efficacy’ of thid exchange, If workers perceive that
there is the potential for iappropriate demial of
benefits they will discount thelr value to adjust for
this risk. This discount drives a wedge In ths
compensation negotistion, Umiting its efficlency.
With workers unwilling to beat the full cost bf the
benefit, fewer benefits will be provided. The extent
to which workers perceive a foderal regulation - -
supparted by onforcement anthority to improve the
gacurity and quahty of benefits, the differentlal
hetween the emptoyers costs and workars
willingness top accept wage offsels is minimizad.

12 Ragaarch shows that while the share of
employers offering insurance is geuerally stahle and
eligibility rates have anly declined slightly aver
tiime, the tverall incrotise In uninsiired workors is
dus to the decliné in worker také-up rates, which
workars primarily attribute to gost, Research on
elasticity of coverage, howevar, has focused on
gotting uninsured workers to adopt covernge (which
appears ta require la:tgﬂ stbiidies) rather than
covered workers opling ot of ¢ coverage, This makes
it difflonlt tp sscortain the loss in coverage that
would resull from s marginal increess in cosis, (Sece,
for example, David M. Gutler “Employsa Costs and
tha Decllno in Health Insurance Coverage” NBER
Working Paper #9036, July 2002; Gruber, Jonathon
and Fbonya Weshington. "Subsidies to Employee
Health Insurance Preniluing and the Health -
Insuranice Market” NBER Working Paper #8567,
March 2003; and Cooper, PF and ], Vistues,
“Waorkers' Datisiong lo Take-up Offered Insuratcs’
Coverago: Assoséing the Tmportence of Out-of-
Pocket Costs” Mod Gare 2003, 41(7 Suppl): IT35—
43,) Finally, economic discuszions on alasticity of

HIPAA nondiscrimination cost is
estimated to be substantial, Annual
group health plan costs average
approximately $7,100 per-participant,1?
and it is likely that average costs would
be higher for individuals who had been
denied coverage due to health factors.
Prior to HIPAA’s enactment, less than
one-tenth of one porcent of employees,
or roughly 120,000 in today’s labor
market, were denied employment-based
coverage annually bécause of health
factors.’* A simple assessment suggests
that the tatal cost of coverage {or such
employees could be $850 million.
However, this estimated statutory
transfer is small relative to the overall
cost of employment-based health
coverage, Group health plans will spend
over $620 billion this year to cover
approximately 174 million employees

‘and their dependents.?5 Estimated costs

under HIPAA's nondiscrimination
provisions represent a very small
fraction of oné percent of total group
healtb pla.n expendltures. '

3. Costs and Benefits of Fmahzmg the
2001 Interim Rules

Prohibiting Discriniination
Many of the provisions of these

‘regulations serve to specify more

precisely than the statute alone exactly
what practicés are prohlblted by HIPAA
as unlawful discrimination in eligibility
or employee premiums among simildrly
situated employees, For example, under
the regulations, eligibility generally may
not be restricted based on an
individual’s participation in risky .
activifies, confinement to an institution,
or absence from work on rn individual’s
enrollment date dne to illness. The
regulations provide that various plan

insurance tend to view covaraga s a discreta
concept and does not consider thit tha valua of
coverage may have alse changed.

- 13 Dapertments’ tabulations using the 2005 Kaiser
Fewmily Foundation's Employer Health Benefits
Annual Survey. Averago smpluyee promium is o
welghted average of preminms for slngle, family,
and employee-pliis-one health pians The estimats
for Employes-Plus-One health premiuis was
derlved using the 2003 MEPS-IC, ns was tha share
of employees In sach type of plens. Participants are
definad 13 tha warkers or primary policy holders.

1 Dpartments’ tebulations off the Febriery 1907
Currént Population Survey (CP'S), Gontingent
Warkor Supplement. The pstiinate was projected to
teflect current labor market conditions by assuming
the same shara of the employed, civilian forcs *
would ke affected ond nsing the 2004 CPS table,
“Employment statiis of the eivilian nomnstltutmnal
popnlation, 1640 to date.”

15 The Departments’ sstimate is basad on tha
Office of the Actuary at the Geriters for Medicare
and Madicaid Servicds (CMS) projected mensura of
Lotal perscnul health expenditures by private heallh
insurance in 2008, This tétal ($707.0 bi]lion) is thou
wlliplied by the share of privately insurad
individuals covorod by employér- -spensorad health
insurancde in 2004 as ostimated by the 2005 March
CPS {88 porcent).

features including waiting periods and
eligibility for certain benefits constitute
rules for eligibility which may not vary
across similarly situated individuals
based on health factors. They dlso
provide that plans may not reclassify
employees based on health factors in
order to create separate groups of
similarly situated {ndividuals among
which discrimination would be
permitted,

All of these provisions have the effect
of clarifying and ensuring certain
participants’ right to freedom from
dlscrimination in eligibility and -
premium amounts, thereby securing
their access to affordable group health
plan coverage. The costs and benefits
attributable to these provisions resemble
those attendant to HIPAA's statuiory
nondiscrimination provisions. Securing
participants’ access to afforddble group
coverage provides econornic benéfits by
reducmg the lumbers of uninsiired and
thereby iniproving health outcomes. The
regulations entail a shifting of costs
from the employess whose rights dre
secured farid/or from other parties who
would othetwiie pay for their health
care) to plan sponsors (or to other plan
participants if SpOnsors pass those costs
back to them).

The Departments lack any basis on
which to distinguish these benefits and
costs from those of the statute itself. Tt
is'unclear how many plans were
engdgirig in the discriminatory practices
targeted for prohibition by these
regulatory provisions. Beciuse these
provisions operate largely at the margin
of the statutory requirénierits, it is likely
that the effects of these provisions were
far smaller than the similar statutory
effects, The Départments are confident,
howe¥er, that by securing employees’
access to affordable coverage at the -
margin, the regilations, like the statute,
have yielded benefits that justily dosts,

Clanfymg Requirements

. Additional economic benefits derive
directly from the improved clarity
provided by the regulations, The
regulation provides clarity threugh both
its provisions and its examples of how
those provistons apply in various
circumstances, By clarifying employees’
rights and plan sponsors’ obligations
under HIPAA’s nondiscrimination
provisions, the regulations reduce
uhicertainty and costly disputes over
these rights and obligations. Greater
clarity promotes employers’ and
employees’ common understanding of
the value of group health plan henefits
and ¢onfidence in the security and
predictability of those benefits, thereby
improving labor market efficiency and
fostering the establishment and
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continuation of gronp health plans by
employers,

Impact of the Final Rules

As noted earlier in this preamble, the
Departments -have not modified the
2001 interim rules in any way that .
wonld impact the original cost estimates
or the magnitude of the statutory
transfers, Aceordmgly, no impact is
attributable to these [inal regulations
when measured against the baseline of
the interim final rules. The proyisions of
the 2001 interim rules offer the
appropriate baseline for this :
measurement because these rules were
generally ﬂpphoable for plan yeors T
begmmng an gr after Iuly 1,200%, .

4, Cosls and- Beneths of the Rules
Applicable to Wellness Programs

By contrast with ihe :
nondiscrimination regulatory prov151ons
issued ; as, interlm final rules, the
provisions relating to wellness progranis
were issued as proposed rules. This
final rogulatlon willnot become -

effoctive until its applicability date.

‘Under the fingl regulation, health
plans generally may vary employeg
premium contributions or benefit lovels
across similarly situated individuals’
based on a health fagtor-only in .
connection with wellnass programs. The
final regulation establishes five
requirements for wellness programs that
vary premlums or henefits based.on
participation iri the program and
condition a reward involving premiums
or benefits on satisfaction of a standard
related to a health factor: These .
requirements will, therefore, apply to
only a subset of all wellness programs,

Available literatyre, together with
comments recaived by the Departments,
demonstrate that well-designed.
wellness programs can deliver benefits
well in excess. of thelr costs, For
example, the U.S. Centers for Disease
Contro] and Prevention estirhate that
implementing proven clinical smoking
cessation interventions can save one
year of life for each $2,587 invasted.18
In addition to reduced mortality,
benefits of effective wellness programs
can include reduced absenteeism,
improved prodnctivity, and rednced .
medical costs.17 The requiremients-of the

18 Cromwell, J., W. ]. Bartosch, M. C. Fidre, V.
Hazselblad and T Beker. “"Cost-Effectivaness of the
Clinteal Pracdtice Recammendations ir, the AHGPR
Guideline for Smaking Cessation.” Journal of the
American Medical Association, vol,"278 (Decenibar

3, 1997); 1759-66.

17 The henefits of employer wellness programs are
well documented, One study found the apnual per
partlclpa.nt savings ta be $613 while private -
édmpanies have reported returns of as much as
$4.50 In lowared medical expenses for every dollar
spent on health programa. (Ses for example, Gregg

final regulation wers crafted to
accommodate and not impair such
beneficial programs, while combating
discrimination in eligibility and
premiums for similarly situated:
individuals as intended by Congress.

Estimation of the economic impacts of
the requirements is diffioult becanse
data on affected plans’ current practices
are ingomplete, and because plans’
approaches to compliance with the
requirements and the effects of those
approaches will vary.and gannot be
predicted. Nonetheless, thi Departments
endeavgred to.consider the impacts
fully and to dgvelgp estimates hased on
reasonable assumptions, -~ .

The Departmonts estimate, that 1, 6

percent of large plans and 1.2 percent of

sruall plans curiently vary employee "
premium contributions across sn:mlarly
51tuated ‘indlviduals due to participation
in a wellness progra that provides..
rewards based on satrsfactron ofa. .. |
standard related to g health factqr 18
This amounts to 30,000 plans covering
1.1 million part1o1pents Aeoordmg to
survey data reported by Hewitt ="
Associates,’? just less thian one-half ag -
many plans vary benefit,levals across -
s1rn11ar1y sitnated mdrvu:luals as vary
premiums: This amoitnts to 13,000’
plans covering 460,000 ‘participants,
The Depadrtmerits oonmdered tﬁe sifect
of each df the five reqmrements on thege
plans For purposes of its estimates, the
Departments assurjed that one-half of
the plans in the latter group are alsa’
in¢luded in the former, thereby
estimating that 37,000 plans covering
1,3 million participants will be subjegt

1o the five requiremerits for wellness

programs.
Limit on Reward

Under the first requirement, any
reward, whether applicable to employee
premiums or benefit levels, must not
exceed 20 percent of the total premium
for'employee-only coverage under the

M., Stata et al, “Quantifiable Tinpact of the Contract
for Health ‘Wellnass: Haalth Behaviors, Heglth Gare
Gosts, Disability and Workers' Compensation,”
[ouma! pf Oaaupatmna] and Envzmnmenta} )
Medicine (2002), vol. 45 (2):109-117; Morgan
O'Rourks & Laura Sullivan, “A Health Return on
Employee Investmeant” Risk Management {2003],
vol; 50 (11); 34-38i American Assuclation of Health
Plans and Health Insuranc:e Assocmtion of Amierica
Programi: Reporton g Study of Health Plans,”
November, 2003; Rachel Christénsen,
“Employment- Based ‘Health Promiotion and
Waellness Programs EBRI Notes {z001), vol. 22 (7):
1-8; and Steven G. Aldana.“*Financial Impact of
Wallness Prograrns A Comprehenslve Review of
the Literature,” Americari fournal of Health
Prametions (2001), vol, 15 (5]: 206-320. ) )

10 Estlrmates are hased on & 1099 survay af |
smployers by the Rohert Wood Johnson
Foundatfon, Mare recerit estimates ara unavailable,
" 18 Hewitt Associates, July 2003,

plan (with additional provisions related
to rewards that apply also Lo classes of
dependents), This percentage is the
highest of the three alternative
percentages suggested in the proposed
rule, and the award limit used for
purposes of the analysis.of the proposed

rule, which was 15 percent—the

midpoint of the three alternative
percentages suggested in the proposal,
Tho estimates here also reflact increases
in average annual premiums and the
numbers of plans-and participants since
publication of the, proposed rules,

The Departments lack representative
datd orn.the magmtudo of the rewards
applied by affected plans today, One
consnltant pruetlomg in this area
suggested that wellnees incentive ... .
premium discounts ranged from about 3
percent to 23 percent, with an average
of abgut 11 -pergent.2e This suggests that
most affedted plaus, ingludiug some "
whose discounts dre Gofnewhat larger
than average, already comply with the
first requlrement and will not need to
réduce the size of the reviards they
apply. It appears likely, iowever, that
perhaps.a few thousand plans covering
apprommately oo hundred thousaud -
participants will‘nged to redice the size
of their rawards in order to oomply with
the {irst requirement,

“The Departments considered the
potential egoriomic effects of requiring
these plans to reéduce the size of their
rewards, These éffects are likely to
include a shifting of costs between plan

‘'sponsors and participants, as well as

new economié £osts and benefits, Shifts
in costs will arise as plans rednce
rewards where necessary, Plan sponsors
can exercise substantial control over the
size and direction of these shifts.
Limiting the size of rewards restricts
only the differential treatment between
participants who satisfy wellness
program standatds dod those who do
not, It does not, for example, restrict
plans.sponsors’ flexibility to determine
the overall respective employer and

‘ernployee shares of base premiums;

Possible. outconties include a shilting of
costs to plan sponsors from participants
who satisfy wellness program standards,
from plan spensors to participants who
do not satisfy the standards, from

.partieipants wha satisfy the standards to

those who do not, or some combination
of these.

20 This estimate was made in 1998, shoztly after
the 1987 interim final rule was published. Since
then, it appears that wellness programs advocatas
have been advising health plans to offer premium
discounts in (ie range of § to 11 percent, well
below the proposed ceiling, For a full discussion,
see Larry Chapman's, “Increpsing Participation in
Wellness Pragrams,” National Wallness Institute .
Membsrs “Ask the Expert,” July/August 2004,



75028

Feder‘el Register/Vol. 71, No. 239/ Wedﬁesday, December 13, 2006/Rules and Regulations

The Departments developed a very
rough estimate of the total amount of
costs thal might derive from this
requirement. The Departments’ estimate
assumes that (1) all rewards take the
form of employee premium discounts;
(2) discounts are distributed evenly
within both the low-to-average range
and the average-to-high range, and are
distributed across these ranges such that
their mean equals the assumed average;
and (3) 70 percent of participants
qualify for the discount. The 4,000
alfected planscould satisfy this ’
requirement by reducing the prermum
discount for the 100,000 patticipants
who successfully complete a certified
wellness program, When applied to the
2005 average annual employee-only
premium of $4,024,21 d{scounts range
froim §115 to $920, w1th an average of
$460, The miaximum alléwable discount
based on 20 percent of curreit premiwm
is 3805, Reducing all discdurits greater
than $805 to that amount will result in
an average anriual teduction of about
$57. Applymg this reduction to the
100,000 patticipants assumed to be
covered by 4,000 p]ans affected by the
limit results i in an estimate of the

aggregate cost at $6 mllllon.

New economic costs.and benefits may
arise if changes in the size of rewards -
result in changes in’ psrtlclpant o
behavior. Net economic welfare mlght
be lost if some. wellness programs’
effettiveness is eroded, but the
magmtude and incidence of such effects
is expected to be negligible. Consider a
wellness progratn that discounts
premmms Tor part1c:1pants who teke parl
in an sxercise program. It is plausible
that, at the nargin, a few participants
who would take part in order to obtain-
an existing discount will not take part
to obtain a soniewhat lower discount.
This effect 1$ axpected to be negligible,
however. Reductions in discounts afe
likely to average about $57 annually,
which is very small when épréad over
biweekly pay periods. Moreover, the
final regulation limits only rewards
applied to similarly situated individuals
in the context of a'group hedlth plan, It
does n6t restrict ‘plan sponsars from
encouraging healthy hgstyles in other
ways, such as by varying hfe insurance
premlums '

On Hie other hand, net economic
wolfare likely will be gained in
inatances where large premium
differentials would otherwise have
served to discourage enroilment i in

) Aversge based on the I(mser I‘u.m.lly
Foundation/Health Research and Education Trust
Survey of Employer~Spansored Heolth Hensfils,
2005/

health plans by employees who did not
satisly wellness program requirements,
The Departments believe that the net
economic gains from prohibiting
rewards so large that they could
discourage enrollment based on health
factors justily any net losses that might
derive from the negligible reduction of
some employess’ incentive to
participate in wallness prograrus.

Reasonable Design

Under the second requirement, the
program must be reasouably designed to
promote health or prevent diseasg. The
Departments believe that a progeam that
is not so designed would not provide
economic benefits, but would serve
merely to shift costs from plan sponsors
to targeted individuals based on health
factors. Comments received by the - .
Departments and available literature on
employee wellness programs, however,
suggest that existing-wellness programs
generally satisfy this requirement. As
was stated in the analysis of the
proposed rule; this requirement
therefore is not éxpected to compel
plans to modify existing wellness - -
prograras or entall edditional economic
oosts, :

Annual, Opportumty To Quahfy

Although this requirement was = .
included in-the proposal within the
requirement for reasonable design, it has
been reerganized-as aseparaté provision
in these final regulations. At the time of
the proposal, the Departments-assumed
that most plans satisfied the
requirements for reasonable desifm;
such that they would not'be required to
modify existing programs. Accordingly,
no cost was attribiited to the reasenable
design requirements when taken -
together. The Departments did request
comments on this assumption; but .
recelved no additional Information in
response. Accordingly, the Depdrtinents
have not attribnted a cost te this
provision of the final regulations, -
Uniform Availability :

The fourth requirement provides.that
where rewards are conditioned on .
satisfaction of a standard related toa
health factor, rewards must be available
to all s1m11ar1y situated individuals. A
reward is not availablo to all siinilarly =
situated individuals unless the program
allows for a reasonablé alternative
standard iF the otherwise applicable
initial standard {s unreasonably difficult
to achieve due to a medical condition or
medically inadvisable for the individual
to meet. In particular, the prograin must
offer any such individnal the
opportunity to satisfy.a reasonabls
alternative standard. Comments

received by the Departments and
available literature on employee
wellness programs suggest that some
wellness programs-do not currently
satisfy this requirement and will have to
be modified. The Departments estimate
that among employers that provide
incentives for employees te participate
in wellness programs, nine percent
require employees to achieve a low risk
behavior to qualify for the incentive, 53
percent require a pledgé of compliance,
and 55 perceént require participation in
a program.22 Depending on the nature of
the wellness prégram, it might be
unreasonably difficult due to a medical
conditiou or medically inadvisable for
at least some plan participatits to
achieve the behavior or to comply with
or participate in the prograrm, .

The Departments identified three -
broad types of ecoriomic impact that
might ariseé from this requirement, First,
affected-plans will incur some economic
cost to make available: reﬂsonable :
alternative standards. Second, -
additional economic costs and benefits
may arise depending on the natire of
alternatives provided, individuals’ use
of these alternatives, and any changes in
the affected individuals’ behavioral and
health outcomes. Third, some costs may

be shifted from individuals who would ~ -

fail to satisfy programs’ initial
standards, but who will satisfy
reasonable alternative standards once -
available (and thereby qualify for

'assocleted rewards), to plan sponsors (01‘

to other participants in their plans if
plau sponsors elect to pass these Cosls
back to all participants):

The Departments note thet some plans
that offer rewards to similarly situated
individuals based on their ability to
meet 4 standard related to 4 health
factor (and are therefore gubject to the
reqmrement] may not need to provide
alternative standards, The fequirement
provides that alternative standards need
not be specifised or prov1ded until a
participant for whom it is unreasonably -
difficult due to a medical condition or
medically inadvisable to satisfy the
initial standard seeks such an .
alternative, Some wellness progTams
initial standards may be such that no
participant would ever find them, '
unreasonably difficult to satisfy due to
a medical condition or medically-
inadvisable to attémpt. The Depaitments
astimate that 3,000 potentially affected
plans have injtial wellness program
standards that might be tinreasonably-
difficult for some participants to satisfy
duetoa medlcal condltion or medlmlly

22 Howitt Associates, Tuly, 2003, The stzn of thase
sharés excoeds 100 percant due to sohe empleyors
using multiple ctiteria to determine cormpliance.
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inadvisable to attempt.2? Moreover,
because alternatives need not be made
available until they are sought by -
qualified plan participants, it might be
possible for some plans to go for years
without needing to make available an
alternative.standard. This.could be
particularly likely for small plans.2+
The Departments estimate that-as
many as 47 percent,ef pertlclpa,l'lts n
plans with rewards that are based on
meeting a standard related to a health
factor, or 344,000 individuals, might fail
‘to satisfy wellness programs’ initial
standards because they are -
unreasonably difficult due to a medlcel
condition or-medically madvu,sable to
meet.25 Of these, bnly abont:30,000 are
in the 3,000 plans.assumed to apply
staridards that:might-be unreasonably-
difficult due to a medical condition or
medically.inadvisahle for some plan
pa;rtwlpents to eetlsfy ‘The standards
would, in fast be vinreasonably difficult
or medically.inadvisable to satisfy for .
some subsst of these individuals— . .
roughly two-thn:de, o1-19,000 hy the: .
Departments' stnnate 28 Oftheee, it 1s )

2 Esumqte is based en both tbe shnre of, plens in,
‘the 20023-04 Hewlt.t suevay stating tha certain
heatth factors o llfestyle cliofdos affact emplayass’
benefit ¢overage ind the share of emplayérs
raquiring employees to achlave & lowes-risk
behavior to earn gneenlivee hege moasures are
then combined with thé numiher of warkers in the
civilian laborforeg (froxt’ 2003 dstiriates’ pf tha
Hureau of Labar Statistics (BL.S) suffering from .-
these maladies (as provided by tha Centars far . -,
Disease Gontrol. ICDC) 2004 Health and the National
Center for Statisficy arid Analysls (NCSAY 2004
estimates of seathalt nse), by demographié geoup.

24 The most tommon standards that.would be
implemented by this provismn of the wellnass .
program rules pertain to smaking, blood LESSUID,
and cholsitero] levels, according to the awitt
survay: Based on dala from the CDG, NCIA and
BLS, the Deparlments estimate that amang plans
with five participants, nhout qne-fourth will not
contain any smokers, ons-third wﬂl nat contain
participanis with high blood pressire and twu-ﬂftha
will not contain any with bigh cholesteral..-
Approximately 97 percent of al] plans: w1tl1
potentially diffigult initial wellness program .
standards have fewar their 100 participants,

25 This estimate is eeneider&bly lowoer tha that
offered i1 thie propusal due toa differande inthe
format of the data reported in the 2001 and 2003 -
Hewitt surveys, aud the Departments’ oiginal .
adjustment for data reported in the 2001 survey as,
“not provided," The Depaitments believe i light of
the 2003 data that the-adjustments thought to be

. appropriate at the Hme overestimatad the number
of plans with etanclards that n}Lght be unreasonably
difficult or meclmally inadvisable to mieat, rewilting
in mare ingtandes in whicli alterpative stundards
might be established and met, and greatar ;-
magnitudes of transfers for individuals wht) weu[d
newly attain rewards. The Departments Have
revised theiraséumptions to ‘account for e smaller
numbar-of plans with standaids unreascnably
diffieult or medically inadyigable to meet,and a |
corvespondingly larger nuriber of participants who
will already have heen satisfying these standards.
Accordingly, this results iu a reduction of the
estlmates of transfers ln connection with
astablishing reagoneble alternative standards. .

26 Having previously determined the share of the
warking class papulation suffering from various

assumed that between 5,000 and 19,000
of those individuals thet seek alternative
standards are able to satisfy them.,2?
The cost associated with establishing
alternative standards is unknown.
However, the regulation does not
prescribe a particular type of alternative
standard that must be provided. Instead,
it permits plan sponsors flexibility to
provide any reasonable alternative, or to
waive the standard, for individuals for
whonm the initial standsrd i is
unreasonably difficult due to a medical
condition or medically inadvisable to
meet. The Departments expect that plan
sponsors will select alternatives that -
entail the minimnm nét-costs possible.
Plan sponsors may:select low-cost .
allerriatives, snch’as.requiring an -
individual for whom it would be.
unreasonably difficnlt t6 quit smoking
(and théreby qualify for 4 non-smoker
disconnt) te.atténd a smoking gessdtion
program:t thiat is available at little or no
cost in'the commuinity, orto watch
educational ¥ideos or review - :
educational literature..Plan sponsors. . |
presimably will select higher-cost
alternatives only if they thergby derive
offsetting benefjts, such as a higher
smoking cessation success rate,
Although there is considerable
uncertainty in these estimatas, {t seeiris
reasonable to assume that the net cost
sponsars will incur in the provision of

-alternatives, including new economic..

costs and benefits, will not exceed the
cost of providing discounts (or waiving
surcharges) for all plan participants who
qualify for alternatives, which is
estimated at between $2 million and $9
millign, 2?8 Other economic costs and
benefits might arise where alternative
standards are made available, For
exemple, some indnnduals rmght

maladies using CDC, NGSA and BLS estimates and
how, eccording to the Hawitt survey, these
conditions arg factared irito wallness programs, the
Departnﬁents were able to estimate that 26.8 percent
of plan partjcipants may initlally fail to satisfy
program standards, Since the Hewitt study went on
to state that 9 percent of employers suwayed
requlred participants to maat the standard in order
to receive premium discounts, it was then
concludéd that 2,3 perdent tay hiave difficulty
meoting the'statidirds and 1.5 percent wﬂl have
difficulty meeting the standards.

:#7 No jhdependent estimates of the those
saLLefyLng ﬂltemetwe standards were available, so

‘the Departments created an uppet boiind which

assumed all individuals for'whom the standards are
unreasonably difficult seek and satisfy-an
alternative atenda.rd. and a lower bound which
agsumas half of thosa for whom tha sfendards are
unrensonably difficult goak an alternative, and half
aof thosa are able té gatisfy it

¢ 28These estimates are the product of the tange of
numbers of individuals who mlght newly attain .
rewards and the average premium raward. It is
likely that many plan spansirs will find fnore cost-
effective ways to satlsfy this requireinent, and that
the true nat cost to thein wilk therefors be smnller
than this,

receive a dlseount for satisfying
alternative standards that turn out to be
less beneficial to overall health than the
initial standard might have been,
resulting in a net loss of economic
welfare. In other cases, the satisfaction
of an alternative standerd might
produce the desired health
1rnpr0vement, which would represent a
net ain in economic welfare,
Although outcomes are uncertain, the
Departmente nole that plan 5pOngors
have strong’ motivation to identify and
provide alternetwe stendards that have
posilive net edonomic effects. They will
be d1s1nelined to prmnde alternatives
that waTsen behavm,ra] and he'llth
outcomes,, pr tha_ make fingnaial
rewards ewﬂlla e ab_sen meaningful o .
16 rov; hen'

that sustair o 'rem oree plan,
pafticipants’ incen ve to 1mprev‘e then"
heall i th i/ ar that
help part.lelpants uch
1mprovement It theref

The Departments nti 3
requirement t4 provida reaebnable B
alternative standards will rédnce
instances whara wellness programs -
serve only to shift costs'to higher risk:
individuals and increaseinstances
where programs succeed at hélping -
individuals with higher health rfisks
improve their health habits and health.

Disclosure Regerdlng Reasonable’
Alternative Stan,derds

The fifth requlrernent provides that
plan materials describing wellness
program ‘standards that are related to a
health factor muist disclose the . ;
availability of reasonable ElI[BI’Il"ltIVe
standards. Under some wellness
programs, an individual must satlsfy a
standard related to a health factor in
order to qualify for the reward,

Plans offering wellness programs
under which an individial must satlefy

.4 etanderd related to a health factor in

order {o quahfy for the reward must
disclose in all plan’ materials describing
the terms of the program the ayailability
ofa reasoneble alternative stf,mderd The
regulations provide sample languege far
this disclosure. An actual description of
the alternative standard is not required
in such materials. In plan matsrials that
merely méntion that a whallness program
is available biit do'fiot deseribe its -
terms, this disclosire of the availability
of an alternative standaid is not
required. The Departments generally
account elsewhere for plaus’ cost of
updating such materials to réflect
changes in plan provisions as required
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under various disclosure requirements
and as is part of usual business practice,
This particular requirement is expected
to represent a negligible fraction of the
ongoing cost of updating plans’
matarials, and is not separately
accounted for here,

Statutory Authority

The Department of the Treasury final
rule is adopted pursuant to the authority
contained in sections 7805 and 9833 of
the Code (26 U.8.C, 7805, 9833).

The Department of Labor final rile is
adopted porsuant to the authority
contained in sections 29 U.S.C. 1027,
1059, 1135, 1161-1168, 1169, 1181—
1183, 1181 note, 1185, 1185a, 1185b,
1191, 1191a; 1191b, and 1191c, sec,

. 101(g), Public Law 104-191, 110 Stat.
1936; sec, 401(b), Public Law 105-200,
112 Stdt, 645 (42 U.5.C, 651 note);
Secretary of Labor’s Order 12003, 68
FR 5374 (Feb, 3, 2003).

The Department of Health and Human
Services final rule is adopted pursuant
to the authority contained in sections
2701 through 2763, 2791, and 2792 of
the PHS Act (42 U.S.C, 300gg through
300gg-63, 200gg-91, and 300gg-92}, as
added by HIPAA (Pub. L. 104—-181,110
Stat. 1936), and amended by the Menta]
Health Parity Act (MHPA) and the
Newborns’ and Mothers' Health
Protection Act (NMHPA) (Pub. L. 104—
204, 110 Stat, 2935), and the Women's
Health and Cancer Rights Act (WEICRA)
(Pub. L. 105-277, 112 Stat. 2681—436)

List of Sub]ects

26 CFR Part 54

Excise taxes, ‘Health care, Health
insnrancs, Pensmns Reporting and
recordkceplng requirements.

29 CFR Part 2590

Continuation coverage, Disclosur a,
Employee bensfit plans, Greup healih -
plans, Health care, Health insurance,
Medical child suppaort, Reparting and
recordkeeping requirements,

45 CFR Part 146~

Health care, Health 1n5uranco,
Reporhng and recordkeeping
requ1rements and State regulation of
health insurance.

Adoption of Amendments to the
Regulations

Internal Revenue Servu'e
26 CFR Chapter I

m Accordingly, 256 CIR Part 54 is
amended as follows:

PART 54-—-PENSION EXCISE TAXES

| Pnregraph 1. The authority citation -
for part 54 is amended by removing the

citation for § 54.9802~1T to reed in
part, as follows:

Authority: 26 U.S.C. 7808, * * *

§54,9802-1T -[Removed]

m Par, 2. Section 54, 9802 1T is
removed.

m Par. 3. Section 54.9802—1 is revised to
read as follows:

§54.9802—-1 Prohiblting discrimination
against participants and beneliciaries
based on a health factor.

(a) Health factorS. {1) The term health
factor means, in relation to an
individual, any of the followmg heﬂlth
status-related factors:

(i) Health status;

(ii) Medical condition {including both

- physicel and mental illnesses), as

defined in § 54.9801--2;

(iii) Claims experience;

{iv) Receipt of health care;

{v) Medical history;

{vi) Genetic information, as defined in
§ 54.9801~2;

(vii] Evidence of msurablhty, ar

(viil) D15ab1hty

(2) Evidence of insurablhty
includes— -

(i) Conditions arising out of acts of
domestic violence; and

(i} Participation in activities sueh as
motorcycling, snowmobiling, all-terrain
vehicle riding, horseback riding, skling,
and other similar activities.

(3) The decision whether health
coverage is elected foran individual
fincluding the time chosen to enroll,
such as under special enroliment or late
enrollment} is not, itself, within the
scope of any health factor, (However,
under § 54.9801-6, a plan muist treat
special enrollees the same as similarly
sitnated individuals who are en.rolled
when first eligible.)

(b) Prohibited discrimination in rules
for eligibility—(1) In general—{i) A .
group health plan may not establish any
rule for eligibility (including continued
sligibility) of any individual to enrell
for henefits under the terms of the plan

that discrimiuates based on any hsalth
factor that relates to that individual or

a dependent of that individual. This
rule is subject to the provisions of
paragraph (b){2] of this section
(explaining how this rule applies to .
benetits), paragraph (b){3) of this section
(allowing plans to imposé certain
preexisting condilion exclusions),
paragraph (d) of this section (containing
rules for establishing groups of similarly
situated individuals), paragraph-{e) of
this section (relating to nonconfinement,
actively-at-work, and other service
requirements), paragraph (f] of this ..
section (relating to wellness programs),
and paragraph [g) of this section

(permitting favorable treatment of
individuals with adverse health factors),

(ii) For purposes of this section, rules
for eligibility include, but are not
limited to, rules relatmg to—

[A) Enrollment

(B) The effective date of coverage;

(C) Waiting (or affiliation) periods;

(D) Late and special enrollment;

{E) Eligibility for benetfit packages
(including rules for individuals ta
change their selection among henefit
packagss);

(F) Benetits (including rules relating
to covered benefits, benefit restrictions,
and cost-sharing mechanisms such as
coinsnrance, copayments, and
deductibles], as described in paragraphs

{b)(2) and (3) of this section;

((z) Continued sligibility; and

(H) Terminating coverage (including
dlsenrollment) ef any 1nd1v1dual under
the plamn.

(111) Theé rules of this pe.regraph b)(1)
are illustrated by the following
examples: .

Example 1. (i) Facts. An employer SPONSOTS
a group health plan that is available to all
employees who enroll within the first 30
days of their employment. However;
employees who do not enroll within the first
30 days cannot enroll later uniegs they pass
a physical examination.

(ii) Conclusion: In this EYampIe 1, the i
requirement to pass a physical examination
in order to enroll in the plan is & rule for
eligibility that discriminates based on one or
mors health factors and thus violates this
pamgraph [h](l]

Examiple 2, (i) Facts, Unider an empleyer B
group health plan, employees who erirol|
during the first 30 days of employmenit (and
during special enrollment periods) may
choose between two benafijt packages An
indemnity option and en HMO eption.
Howaver, employees who enroll during late
enrollment are permitted o gnroll only in the
HMO option and only if they provide
svidence of good health.

(i) Conclusion. In this Exdmple 2, the
requirennerit t6 provide evidence of good
health iri order to be eligible for late
enrollment in the MO option is a rule for
oligibllity that discriminates based on one or
more health-factors and thus violates this -
paragraph (b)(1). However, if the plan did not
reqnire evidonce of good health hut linited
late entollees to the HMO option, the plan's,
rules for eligibility would not discriminate
based on any health factor, and thus would
not violate this paragraph (h)(1), because the
time an individual chooses to enroll is not,
itself, within tlio scopé of any health factor.

Examiple 3. (i) Facts, Under an employer's
group health plan, all employees generally
may enroll within the first 30 daysof . -
ampleyment, However, individuals who
participate iu certain recreational activities,
including motorcycling, are excluded from -
coverage.

(ii} Conclusion. In this Example 3,
excluding from the plan individuals who
participate in recreational nctivities, such as
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- motarcycling, is a rule for eligibility that
discriminates based on ane or mare health
factors aud thus violates this paragraph
(b)(L).

Exumple 4. (i) Facts, A group health plan
applies for a group health policy offered by
an issuer, As part of the application, the
issuer receives health information about
individuals to he covered nnder the plau.
Individual A is an employée of the employer
mainteining the plan. A and A’s dependents
have a history of high bealth eleims. Based
on the informatou about A and A's
dependents, the issuer excludes A and A's
dependents from the group policy it gffers to
the émployer,

(i) Canclusion. See Example 4in 20 CrR
2580.702(h)(1) and 45 CFR 146.121(H)(1) for
a conclusion that the .exclusion by the issuer
of Aand A's dependents from coverage i% a
rule for eligibility that discriminates based on
one or more health factors'and violates fules
under 29 CFR 2590.702(b)(1) and 45 CFR -
146. 121(b][1] stmnilaf to the rules wder this
paragraph (b)(1). (If the employaer is a small
employer under 45 CFR 144.103 {generslly,
an employer with 50 or fewer employees]
the issuer aiso 1 may ‘violate 45 CFR 146,150,
which requires issuers to offer all the policies
they sgll in the.small group inarket ona -
guaranteed available basia to a)l amall .
employers and to accapt every eligible:
individual in every small emiployer group.) If
the plin’provides voverage through this .
palicy and doss uot provide equivalent -
coverage for A and A's.dependents through
other meang, the plan viplates this paragruph
o).

(2) Appbcatmn to beneﬁts——{i)
General rule—(A) Under this sechon a
group health plan is not required to
provide coverage for any partmular
benelit to any group of similarly -
situated individuals.-

{B) However, hensfits provided under
a plan must be uniformly available to all
similarly situated individuals (as
described in paragraph (d) of this
section). Likewise, any restriction on a
benefit or benefits mustapply uniformly
to all similarly situated individuals and
must fot be directed at individnal
participants or beneficiaries based on
any health factor-of the participants or
heneficiaries (determined based on all
the relevant facts and circumstances).
Thus, for example, a plan may limit or
exclude benefits in relation to a specific
disease or condition, limit or excludéa
bensfits for certain types of traatments
or drugs, or limit or exclide benafits
based on a determination of whether the
benefits are experimental or not
medically necessary, but only if the
benefit limitation or exclusion applies
uniformly to alt snmlarly gltuated
individuals and 1s not directed at’
individual participants or beneficiaries
based on‘any health [actor of the
participants or beneﬁcla_rles In
addition, a plan may impase annual,
lifetime, or other limits on benefits and

may require the satisfaction of &
deductible, copayment, coinsurance, or
other cost-sharing requirement in order

" to obtain a benelit if the limit or cost-

sharing requirement applies uniformly
to all similarly situated individuals and
is mot directed at individual participants
or beneficiaries based on any health

factor of the participants or

beneficiaries. In the case of a cost-
sharing requirement; see also paragraph
(b)(2)(i1) of this section, which permits
variances in the application of a cost- -
sharing mechanism made available
under a wellness program, (Whether any
plan provision or practice with respect
to benefits complies with this paragraph

(b)( 2)(1) does not affect whether the .
-provision or practice is permitted under

ERISA,; the Americans with Disabilities
Act, or any other Iaw, whether State or
Federal,) :

(C) For purpdases of this paragraph
(b)(2)(1), a plan amendméant applmﬂble )

‘to all individuals in onie or more groups

of similarly sitnated individuals urder
the plan and made @ffective rio’earlier -

than the first day of the first plan year

after the amendment is adopted 15 not
considered to be directed at any:
individual participants or benehcmnes.

(D} The rules of this paragraph” = "
{b)(2)0) are 1llustrated by the follomng
examples: . "

Example 1. (i) Facts A group heﬂlﬂl pla.n
applies a $500,000 lifetine limit on ell
Lenefits to each partlcipant ‘or beneﬁcml v
coveérad under the plan. The limit is not
directid at individual partmlpants or
bereficiaries,

(i) Conclusion. In this Example 1, the limit
does nat violate this paragraph (b){2){}
because $500,000 of benefits are evailable
uniformly to cech participant and heneﬁciary
under tha plan and because the limit is.
applied unlforrnly to all participants and
beneficiaries and is not directed at individual
pérticipants or beneficiariss.

Exampfe 2. (i) Facts, A gronp heelth plan
has a'$2 million lifetime limit on all benefits
(and no other lifetime limits) for participants
covered under the plan: Participant B files a
claim for the treatment of AIDS, At the next
corporate board meeting of the plan sponsor,
the claim is discussed. Shortly thereafter, the
plan is modified to imposg a $10,000 lifstime
limit om benefits for the treatment of AIDS,
offective before the beglnning OE tha next
plan year.

(ify Conclusion. The facts of thls Etample
2 strongly suggest that the plan modification
is directed at B based on B's clain, Absent
outweighing evidence to the contrary, the

plan violates this paragraph (b){2){).

Example 3. (i) A group health plan apphea
for & group health policy offered by an issuer.
Individhial Cis covered under the plan and
has an adverse haalth condition. ‘As part of
the appliceticn, the issuer receives health
information about the individuals ta bs
covered, including information about C's
adverse health condition, The policy form

offered by the issuer gensrally provides
henefits for the adverse health condition that
C has, but In this case the issuer affers the
plan a policy modified by a rider that
excludes benefits for € for that condition.
The exclusionary rider is made effective the

. first day of the next plan yeer,

(ii) Conclusion, See Example 3 in 29 CFR
2590,702(b)(2){i) and 45 CFR 146.121(b)(2){i)
for a conclusion that the issuer vialates rules
under 29 CIR 2590.702(h)(2)(i) and 45 CFR
146.121(b)(2)(1) similar to the rules under this
parg aph h)2)4) hacause heneﬂts for C's
COIL tmn are. a,vallﬂble to other individuals.
in the group of similarly situated individuals
that iucludes G but are not available to C,
Thus, the benafits ars not umformly ﬂvaﬂable
to all gimilarly situated individials! Even’
thuugh the axclugionary rider is made
effective the first day of the next plan year, '
baecause the rider does tot- apply toall -
similarly sitifated individuals, tha {sstier :
violates:the rules under29 CFR . ..
2590.702(b}(2)(i) and 45 CFR 146, 121(1:][2)(1}
1f the plan provides coverage thraugh this .
policy and does ot proyide eqmvalent

_coverage for G through other, means, the plan
'vmlates this paragraph [b)[zm]

'Example 4, (i) Facts. A group health plan’
hasa $2,000 Ufetime liinit for the trefitment:
of tumpomma.ndlbular joint ‘syndrome (TM]).
The limit is appled uniformly to all similarly
situated individuals and ié not directed at -
1nd1v1du;l1 participants or benefigiaries. * -

(if) Conclusion, In shis Exainple 4, the limit
does not violate thls paragraph [b][z)@] _
because $2,000 of henefits. for the treatment
of TMJ aré ayailable umformly toall
similarly sjtuated individuals and a plan may
limnit benefits covered in rélation to a specific
disense or condition if the it applies
umiformly to all similarly situated -
individuals and is not directed at individual
participants or beneficiaries, * * * (This ~
example does not address whethar the plan
provision is permissible under the Americans
with Disabilities Act or any other Elpphc:able
law.)

Example 5. (i) Fucts, A gronp health plan
applies a $2 million lifetime limit on all
benefits, However, the $2 million lifetime
limit is reduced to $10,000 for any
participent; or beneficiary covered under the
plan who hag e cangenital heart defact,

(if) Conclusion. In this Example 5, the |
lower lifetimeg limit for participants and
beneficiaries with a conganital heart defact
violates this paragraph (b}{2)(i) because
benefite under the plan are not uniformly

_available fo all similarly situated Individuals

and the plan'‘s Yfatiine limit on benafits does
not apply uniformly to all sumlarly sltuatecl
individuals.

Example 6. (i) Facts, A group health plan
limits benefits for prescription drugs to those
listed on a drog formulary, The limit is
applied uniformly to all similarly situated -
individuals and is not directed at individual
participants ar beneficiaries,

(ii) Copclusion, In this Example 6, the
exclusion from coverage of drugs not listad
en the drug formulary does not violate this
paragraph (b)(2){{) becauas hanefits for.
prescription drugs listed on the fermulary are
uniformly available to all similarly situated
individuals and because the exclusion of
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drugs not listed on the formulary applies
uniformly to all s1mllar1y gituated .
individuals end is not directed at individual
participants or beneficiaries.

Example 7. (i) Facts. Under a group heelth
plan, doctor visits are generally sulject to a
$250 annual deductible and 20 percent’
coinsurance réquirement. However, prenatal
doctor visits are not snbject to any deductible
or coinsurance requirement. These rules are
applied uniformly to &l similarly situated
individuals-and are not directed at individual
participants or beneficiaries.

(i) Gonclusiqn. In this Example 7,
imposing different deductible and.
coinsurance requiremeuts for prenatal doctor

visits and other visits does not violaté this
" paragraph (b){2)(i) because a plan may
establish different deductiblas or coinsurance
requirements for different services if the
deductible or coinsurance requirement is
applied uniformly to all similarly situated
individuals and is:not directed at individual
participants or beneficiaries.

Example 8, (1) Facts, An employer sponsors
a group health plan that is available to all
current employees, Under the plan, the
medical care axpenses of éach employee {and
the employea’s dapendents) are reimbnrsad
up to an annual maximum amount. The
maximum reimbursement amount with
respact to an emp],ayee for a year is $1500
multiplied by the number of yoars the
emplayee hag particifiated in the plan,
reduced by the total relmbm'sements for prior
years.

(ii) Gonc]uszcin In this Example 8, the
variable anmiual lithit does not violate this
paragraph (b)(2)(i}: Although the maximum
reimbursement amount for a year varies .
among employess within the same group of
imilarly sltusted individuals based of prior
claims exPerlance amployees who have-
participated in the plan for the sanie length
of time are eligible for thi sane total benefit
over that length of tima (end the restriction
on the maximum feimbursement emount is
not dirécted at any individual Fartmlpants or
boneficiaries basad on any “health factor)

(i1} Excepﬁon for wellness programs.
A group health plan may vary benefits,
including cost-sharing mechanisms
{such ag-a deductible, copayment, or -
coinsurance), based on whether an -
individual has met the standards of a
wellnéss program that satisfies the -
requirements of paragraph (D) of this
section.

(ili) Specific rulé relating to source- af
injury exclusions—(A) If a group health
plan genarally provides benefits for a
type of injury, the plan may not deny
benefits otherwise provided for
treatment of the injury if the injury
results from an act of domestic violence
or a medical condition (including both
physical anid mental heelth conditions).
This rule applies in tha case of an injury
resulting from a medical condition even
if tho condition {s not diagnosed hefore
the i 1nllyr .

he rules of this paragTaph
(b)[2}(111) are illustr 1ted by the following
examples

Example 1, (i) Facts. A group health plan
generaily provides medical/surgicel benefits,
including henefits for hospital stays, that are
medically necessary, However, the plan
excludes benefits for self-inflicted infuries or
injuries sustained.in connection with
attempted suicide. Because of depression,
Individual 1 attempts suicide. As a result, D
gustains injuries ard is hospitalized for
treatment of the injuries. Under the
exclusion, the plan denips D benefits for
treatment of the injuries.

(i1} Conclusion, In this Exam pI a 1, the
sulcide attempt is the result of medical
condition (depression). Accordingly, the
deuiel of bénefits for the treatments of D’s
injuries violates the requirements of this
paragraph (h)(2)(iii) becanse the plan’
provisiou excludes benefits for treatment of
an {njury resulting from a medical condition.

Example 2, (1) Facis. A group health plan
provides henefits for head injuries generally.
The plan also has a general exclusion for any
injury sustained while participating in auy of
a number of recreational activities, including
bungee jumping, However, this éxcluaion
does not apply t6'any injury that results from
a medical condition (rior from domestic
violance). Purticipant E austains- ahead -
injury while bungee jumping. The injury did
not result from a medical condition (nor from
domestic viclenca). Ancordmgly, the plan’
denies benefits fof £'s head injury.

(ii) Conelusion. In this Example 2, the plan
pravision that denies banefits hased on the
source of an irfjury does not rastriet benefits
based ot an act of domestic violence or any
medical ‘condition. Therefore, the provision
is permissible under this paragraph (B){2)(iii}
and does not violate this saction. (Hnwever,
if the plan did not allew E to enroll in the
plan (or applisad different rules for eligibility
to E) bacause E frequently particlpates in
hungee jumping, the plan would viclafe
paragraph {b)(l] of this -;ectlon]

{3] He]atwnsmp to § 54.9801-3, (1] A
preexisting condition exclusion is
permitted under this section if it—

(A) Complies with §54.9801-3;

{B) Applies uniformly to'all sumlarly
situated individualg (as described in
paragraph {d) of this section); and

(C) Is ot dlI‘B(ﬂ’.Bd at individual
participants or béneficiaries based on
any health factor of the participants or
beneficiaries. For purposes of this
paragtaph (b)(3)(1)(C), & plan
amendinent relating to a preexisting
condition exclusion applicable to all
individuals in ane ot mare grotps of
similarly situated individuals under the
plan and made effective no earlier than
the first'day of the first pl'ln year after
the amendment is ad6ptad is not
considered to be directed at any
individual partitipants or benetficiaries.

(ii) The rules of this paragrapl (b)(3)
are illustrated by the following
Bxamples :

}:.xample 1, (i) Facta. A gr oup health plan
imnposes a praexisting condition exclusion on
all indi{i{dials enrolled in the plan. The
exclusion applies to conditions for which

medical advice, diagnosis, care, or treatment
was recommended or received within the six-
month period ending on an individual's
enrollment date, In addition, the exclusion
generally extends for 12 months after an
individual’s enrollment date, but this 12-
month period is offsst by the number of days
of an individual's creditable coverage in
accordance with § 54,9801—3. There is
nothing to indicate that the exclusion is
directed at mdlw.dual participants or
baneficiaries.

(ii) Conclusion. In this Example 1, even
though the plan’s preexmting condition
exclusion discriminates against individuals
besed on one or more health factors, the
prooxisting | condition exclusion does not
violate this section hecause it applies
uniformly ta all similerly situated
iudividuals, is not directed at individual
participants or beneficiaries, and complies
with § 54.9801-3 (that is, the requirements
relating to the six-month look-hack period,
the 12-month (or 18-month) maximum
exclusion period, and the creditable coverage
offset). . ’

Examplé 2. (i) Facts. A groip health plan
excludes coverage for conditions with respect
to'which meédical advica, dlagnosw, care, or
treatment was recommended or received
within the stx'month period ending on an

7 individual’s ehrollmenit date. Under the plan,

the preexisting vondition exclusion generally
extends for 12 months, offséi by creditable
coverage. However, if an individual has no
claims in the Frst six months following
enrollment, the remainder, of the exclusion
perlod is waived,

(i1) Concliision, Tn this Evample 2,tha’
plan’s preexmtflng condition exclusmns
violate this section because they do not meet
the requirements of this paragraph (b)(3);
spemfmallr they do not apply uniformly to
all similarly situated individuals, The plan

:provistons da not apply uniformly to all

similarly situated individuals because
individuals who have medical claims during

“the firat six months following enrollment are

not treated the same es similarly situated
individuals with no clalrn;;_ during that
period. (Under paragraph {d) of this saction,
the groups cennot he treated gs two separate
groups of similarly situated individuals -
because the distinction is based on p health ~
factor,) .- T

{c) PI‘Ohlb]tEd disorimination in
premiums or contributions—4{1) In
genem]——(]] A group health plan may
not require an individual, as a condition
of enrollment or continued enrollment
under the plan, to pay a premium or
contribution that is greater than the
premium or contribution for a 51mllﬂ:r1y
situated individual {describad in
paragraph (d) of this section) enrolled in
the plan'based-on any heslth factor that
relates to the'inidividual or a dependent
of the individual,

(ii) Discovints, rehates, payments in
kind, and any other premium
differential mechanisms dre takon irto
account in determining 4n individual's
premium or dontribution rate, (For rules
relating to cost-sharing thechanisms, see
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paragraph (b){2] of this section
(addressing benefits).)

(2) Rules rélating to premium rales—
(i) Group rating based on health fuctors
not restricted under this section.
Nothing in this sectiod restricts the
aggregate amount that an employer may
be charged for coverage under a group
health plan.

(ii) Lxst billing hased an a heaIth
factor prohibited, However, a group
health plan may not quote ar charge an
em_ployer (or an individual) & different”
preminm for an individiial ina group of
gimilarly situated individuals based on
a health factor, (But see paragraph (g) of
this-section permitting favorable ~
treatment of mdrvlduals with adverse,
health:factors.). . o

(iif) Examples The rulos of this -
paragraph {c){2) are 111ustrated by the
foIIowmg examples T

Example 1. (i) Facts. An employer BpDnaors
a group health plan and purchases coverage
from a'healih i ingnrance iséuer, In order to

" detérming the | préminm rat¢ fo the o
upcommg plan year, the [551p] ev1ews the :
claiins experisnde of ini
under the jilag, The Tasie
Inc!ivu:luel Fhad signtfic:
ekperiende than, similarly situated
mdlviduels in the plan, The isguer quotee the
plan & hlgher per parttoipant rate beceuee af
F's cldiing éxpeiience. .

(i) Cortelusion. See Emmple ¥in 29 CFR
2590,702(c)(2) and 45 GT'R 148, 121[(:](2] for
a oonclusmn that the issuer does nbt violate
the provig{ons of 29 CFR 2580.702(c)(2) and
45 CFR 1486. 121(0](2} girnilar to the
promslons of this| pzu:egraph (c)(2) because
the {ssuer blends the rate so that the -
emptoyer is riot quotéd a higher rats for F
than for a su‘mlerly sttuated 1ndw1dual baged
on F's clainis experiencs, * .

Example 2. (i) Feets. Same facts as
Example 1, except that the issuer quotes the
employer a higher prermum tate for F,
because of 7's claims experience, than fora
slmilarly situated individual. ~ -

(ii} Conclusion, Ses Example 2 in 29 CFR
2590, ?02(8](2] and 45 CFR 146,121(c)(2) for
a conclusion that the issuer violates '
provisions of 20 GFR 2590.702(c){2) and 45
CFR 146.121(c)(2) similar to the provisians of
this paragraph (c)(2). Mareover, overn ifthe
plan purchased the policy based ¢h the quote
but did nét rsquire a higher participant =
contribution for F than for a mrnilarly )
situated individual, sea Example 2 in 29 CFR
2500,702(c}(2) and 45 CFR 146.121(c)(2) for
a conclueion that the issuer would still
violate 29 CFR 2590,702(c)(2) and 45 CFR
146.121(c)(2] (but in such a case the plan
would not vrolate this paxagraph (o](2}]

(@) FException for wellness programs.
Notwithstanding paragraphs (¢}(1) and
(2) of this section, a plan may vary the
amount of premiym or contribution it
requires similarly situated individuals .
to pay based on whether an fudividual
has met the standards of a wellness

. program that satisfies the requirements -

of paragraph (f) of this section.

’ d)(.’B} of this section, a plan m-ay't'reat

ly higher clmms .

(d) Similarly sttuated individuals. The
requirements of this section apply only
within a gronp of individuals who are
treated as similarly situated individuals,
A plan may treat participants as a group
of similarly situated individuals
separate from beneficiaries, In additien,
particlpants may be treated as two or
mare distinct groups of similarly
situated individuals and beneficiaries
may be treated as fwo'or more distinct
groups of similarly situated individuals
in accardance with the riles of this'
paragraph (d). Morsover, if individualg
have a choice of fwo or more benefit
packages, individuals choesing-one
benefit package may be treated as one or
mare groups of similarly situated
individuals s distingt ﬁ'om 1nd1v1duals

ganatn B
- (1) Parqglpants Sub]ect

participants as two ormere distinct

groups of s:mxlarly 51tuated 1nd1v1duals

if tha distinction hetwesn or among the
groups-of participants is based on a
bona fide eriployment-based *
clagsification congisteni with the o
employer s usiial business practme. _
Whether an employment -based
clasmfloatlon is bona fide is determined
on the baais of all the relevant facts and
circumsgtances. Relevant facls and - .
circumstances include whetherithe -
employer uses the classilicatidn for-
piitposes independent of qualification
for health coverage (for example,
determining eligibility for other
employee benefits or determining other
terms of employmeut). Subject to
paragraph {d)(3) of this section,
examples of classifications that, based
on all the relevant facts and
clroumstanoes, may be-bona fide
include full-time versus part-time
status, different geographic location,
membershlp in a'collective bargeming
unit, date of hlI‘E, length of service,
current amployee versus former
employee status, and different |
occupations. However, a classification
based on any health factor is not a hona
fide employment -based elasmfloe.tlon,
unless the requirements of paragraph (g)
of this section are satisfied (permitting .
faverabla treatment of individuals with
adverse health Factors),

(2} Beneficiaries—i) Subject to
paragraph {d)(3) of this section, a plan
may treat beneficiaries as two or more
distinct groups of similarly situated
individuals if the distinction hetween or
amoang the groups of beneficiaries is
based on any of the following factors:

(A} A bona fide employment-based
classification of the partlolpant through
wham the beneficiary is receiving
coverage;

(B) Relatlonship to the participant (for
example, as a spouse or as.a dependent
child);

(C} Marital status; :

(D) With respeot to children of a
participant, age or student status; or

(E) Any other [actor if the fector is not
a health factor.

(i) Paragraph (d){2)(i).of this sootlon
does not prevent more favorahle
treatment of individnals with adverse
health factors in"accordanie with
paragraph (g) of this section,

(3) Discrimination direcled at
individuals, Notwithstanding
paragraphs [d}(l) and [2) of 11119 seotmn,
if the creatign or modification of an
employment or coverage classification is
direted at individual participants or
beneficiaries basad on-any health factor
of the participants or bensliciaries, the
classification isnot pérmitted under this

' paregraph (d), {inless it is permltted

imder paragraph (g) of this section
{permitting favorable treatment of, :, ..
individuals with adverse health factors]
Thus, if an employer modified an.-
empleyment—based classification to
single out, based on'a health- fa,etor, ‘
individual parliciparits and ‘
beneficiaties and depny them health’
coverage, the new Glassifloetlon would
not be permitted under this section.

(4) Examples. The rules of this. ..
paragraph (d) are illustrated by the
following exaniples:

" Example 1. (i} Facts. An employer sponsors
a graup health plan for full-time employees
only. Under the plan (consistent with the
employer’s.usual business practice),
employees who n,ormally work at least 30
Lours per waek are considered to he working
full-time. Other. employeee are considered to
be working part-time, Thers is no evidence
t0 suggest that the classificatlon is directed
at individual pert1c1pents 't beneficiaries,

{if) Coneclusion. In this Example 1, trouting
the full-time dnd part-time employees as two
separafe groups of similarly situated .
individuals is permitted under this paragraph
(d) because the glassification {a bona fide end
is not directed at 1nd1v1dunl pertiolpants ar
beneficiaries,. . -

Exainple 2, (i) Facts, Under a group health
plan, coverage is made available to
employses, their sapousds, and their - *
dependent childrén. However, coverage is
made availablé'to & depondent child only if
the deperident child is under age 19 {or
under age 25 if the child ls continuously
enrolled full-time in an institution of higher
learning {full-time students}). There i3 ho
evidence to suggest that these clagsjfications
are directed at 1nd1v1duel partunpants or
beneﬁelanes

(ii) Conclirsion, In this Exai ple 2, treating
spouses and dependent children differently
by impaosing an age limitation on dependent
children, but uot on spouses, is permitted.
under this paragraph (d). Specifically, the
digtinction between spouses and depénident
children is permitted under paragraph (d)(2)
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of this section and is not prohibited under
paragraph (d)(3) of this section because it is
not directed at individual participants or
beneficiaries, It is also permisaible to treat
dependent children who are under age 19 (or
full-time students under age 25) as a group
of similarly sltuated individuels separate
from those who are age 25 or alder {or age
19 or older if they are not full-time students)
because the classification is permitted under
paragraph (d)(2) of this section and is not
directed at individual participants or
beneficiaries.

Example 3. (1) Facts. A university sponsors
a group health plan that provides one health
benefit package to faculty aud another health
benefit package to other staff, Faculty and
staff are troated differently with respect to
other employee benefits such as retirement
benefits and leaves of absence, There is no
evidence to suggest that the distinction is
directed at individual partmipants or
beneficiaries, :

(ii) Conelusion. In this Example 3, the
classification is permitted under this .,
paragraph (d) because there is a distinction
based on a bona fide employment-based
classification consistent with the amployer’s
usual business practice and the distiuction is
not directed at inlelclual partlclpants and
beneficiaries. i

Example 4. (i) Faots, An employer sponsors
a group health plan that is evailable to all
current employees, Former employees may
also be eligible, but only 1f they complete a
specified number of years of service, ate
enralied under the plan at the tima of
termination of employment, and are
continucusly enrolled from that date, There
is no evidence to'suggest that these
distinctions are directed at individuel
participants or beneficiaries.

(ii) Corlt.‘lusmn. In this Example 4,
imposing additionsl eligibility requirements
.on former éniplayess is pernitted because &
classification that distinguishbs betwaen
cufrent end former empldyess is a bona fide
employment-based classification that is
permitted under this paragraph (d), provided
that it is fiot directed at individual
participants or beneficiaries. In addition, it-1s
permissible to distinguish between former
employges who satisfy the service
requiirément and those who do hot, pmmded
that the distiuction i not directed at’
individual participants ot beneficiaries.
{However, formeér employses who do not
gatisfy-the eligibility criteria may,
nonsatheless, beeligible for continued
goverage pursuant to a COBRA continuation
provision or similar State law,)

Example 5, (1) Facts, An emplgyer sponsors
a group health plan that provides tho same
Lensfit package to all saven employees of the
employet. Sik of the sevenl employees have
the same job title and responsibilities, but
Emiployes G has a different job title and
different responsibilities. Alter G files an -
expensive claim for benefits under the plan,
coverage under the plan is modified so that
employees with G's joh title receive a
differont benefit packags that mcludes a
lower lifetime dollar limit than in the benefit
package mads aVallable to the ather six
amployees

(i) Conclusion. Under the facts of this
Example 5, chauging the coverage -

classification for G based on the existing
employment clessification for G is not
permitted under this paragraph (d) because
the creation of the new coverage
classification for G is directed at G based on
one or more health factors.

(e) Nonconfinement and actively-at-
work provisions—(1) Nonconfinement
provisions—(i} Gensral rulg, Under the
rules of paragraphs (b} and (¢) of this
section, a plan may not establish a rule
for eligibility (as described in paragraph
(b)(1)(ii) of this section) or set any
individual’s premium or contribution
rate based on whether an individual is
confined to a hospital or other health
care institution, In addition, under the
rules of paragraphs (b) and (¢} of this
section, a plan may not establigh a rule
for eligibility or set any individual's
premium or contribution rate based on
an individual’s ability to engage in
normal life activities, except to the
extent permitted under paragraphs
(e)(2)(ii) and (3) of this section
(permitting plans, under certain

- circumstances, to distiniguish among

employess based on the performance of
services),

(ii) Examples, The rules of this -
paragraph (2)(1) are 111ustrated by the
following examples: .

Example 1. (i) Facts. Under a group health
plan, cbverags for employees and their
dependents generally becomes sffective on
the first day of emplayment. Howéver,
covarage for a depehdent who is confined to
a hospital or other health care institution:
does not become sffective until the
confinement ends, :

(if) Cozielusich, In'this Example 1, Lhe plan
violatos this paragraph [e)(1) hecaiice the
plan delays the effective date of coverage for
depeudents bidsed on confinement t6 a
hospital or other health care {ristitution.

Example 2. (i) Facts, In previous years, a
group health plan has provided toverage
through a-group health insurance palicy
offered by Issuar M. Howéver, for'the cnrrent
year, the plan prdvides covérage through a
group health insurance policy offered by
Issuer N, Under Issuer N's policy, items end
services provided in connectiou with the
confinement of a dependent to a hospital or
other health care institution are not covered
if the confinement is coverad under an ‘
axtension of beuefité clause from a pre'nous
health insurance‘issuer.

(if) Conclusion. Ses Example 2 i 26 CFR:
2500,702(e){1) and 45 CFR 146,121 (e)(1) for
a conclusion that Issier N ¥iolates provisions
of 29 CFR 2590.702(s){1) and-45 CFR -
146.121(e)(1) aimilar to the provisions of this
pﬂragrnph (e){1) because the group health :
insurance noverage rostricts honefits based on
whaether a dopendent is confined to a
hospltal or other health care inatitution that
is covered under an extension of benefits
from a previous issuer. See Example 2 in 29
CFR 2600,702(e)(1) and 45 CFR 146,121(e){1)
for the edditional conclusions that under
State law Issuer M may also be responsible

(for any reason) be

fer providing benefits to such a dependent;
end that in a case in which Issuer N has an
obligation under 29 CFR 2500.702(e)(1) or 45
CFR 146.121(e)(1) to provide benefits and
Issuer Mhas an obligation under State law
to provide benefits, any State laws desigued
to prevent more than 100% reimbursement,
such as State coordination-of-benefits laws,
continue to apply.

{2) Actively-at-work and continuous
service provisions—(i) General rule—[A)
Under the rules of paragraphs (b) and (c)
of this section and subject to the
exception for the first day of work
described in paragraph (e)(2)(ii) of this

- section, a plan may not establish a rule

for eligibility (as deséribed in paragraph
(b)(1)(ii) of this section] or set any
individual’s premium ar contribution
rate based on whether an individual is
actively at work {including whether an
individual js continuously employed),
unless absence from wark due to any
health factor (such as being absent froim
work on sick ledve) is treated, for
purposes of the plan, as bemg actlvely
at work. . .

(B) The rules of this paragraph (e][z] (i)
are illugtrated by the followmg
examples:

Example 1, (i) Facts, Under a group health
plan, an employee generally becomes eligible
to enroll 30 deys after the first day of
employment. However, if the smployee is not
actively at work on the first day aiter the end
of the 30- -day period, then eligi ility for
enroliment is delayed untl the First day the
employée is actively at woik,

(i) Cenclusion. In this Exampls 1, the plan
violates this paragraph ()(2) {and thus algo
violates paragraph [b) of this section).
However, the plan would not violate
paragriaph (e)(2) or {b) of this secticn if, imder
the plamn, an abseree due to any health factor
iz considered being actively at work.

Example 2. {i) Foets. Under a group health
plan, coverage for an employes bacomes
effective after 90 days of continuous service;
that is, if an employea iz absent from work

g)m coinpleting 00 days of
service, the beginning of the 90-day period i3
measnred from the day the employeo returns
to work (without any credit for aerviue béfore
this absence).

(if) Conelusion, In thia Bxample 2, the plan
violates this paragraph (e)(2) (and Lhus also
paragraph {(b) of this sactlon] because the 90-
dey continnous service requirement is a rule
for elfgibility hased on whether an individual
is actively at work. However, the plan would
not vidlate this paragraph (8){(2) or paragraph
(b) of this gection if, inder the plan, an
absence due to any health factor is not
consldered an absence for pnrposes of
meesuring 90 days of continuous sarvice,

'(ii) Exception for the first day of
Work—[A] Notwithstanding the geueral
rule in paragraph (€)(2)(i) of this section,
a plan may establish a rule for eligibility
that requires an individual to begiu -
work for the employer sponséring the
plan (or, in the case of a multiemployer
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plan, to begin a job in covered
employment) before coverage becomes
effective, provided that such a rule for
eligibility applies regardless of the
reason for the absence,

(B} The rules of this paragraph
(e)(2)(ii) are illustrated by the following
examples:

Example 1. (i) Facts. Under the aligibility
provision of a group health plan, coverage for
new employees becomes effective on the first
day that the employee raports ta work. '
Individual H1s scheduled to hegin work on
August 3. Hawever, H is unable to begin
work on that day because of illness, H begms
working on Auguast 4, and ['s coverage is
.effective on August.4,

(ii) Contelusion, In this Emmple 1, the plaJl
provision dogs not vidlate ¢his section.
However, if coverage for individials who do

“not report fo work on the first'day they were
schedulad to work for a reason: unrelated to
a healih factor(such as vacation or ;
bereavement) becames, effeqtive.on the fu'st
day they'were-schednled to wq
plan would violage this section, .

Example 2, . (1) Facty, Undera group health
plan, caverage for new employees becdmes
gffective on the first day of the menth o
followinj the employee's first day of waork,
regerdless of wheéther the employee 15 - -
activaly at work on the first day ofthe month.
Individual ] is scheduled to begin work on
Match 24, However, ] is unable to begin work
on March 24 because of {llriess, / begins
warking on April 7 and J's caverage is '
offactive May 1.

(1i] Concluszon In this E‘xample 3, the plan
provision cloes not violate this BBCti.Clll
However, a8 in Exampls 1, if ceverage for
individuals absent from work for réeasons
unrelated to a haalth factor became effactive
despite thelr abaence, then the plan would
violate this section.

(3) He]atmnslup to plan prawazous
defining similarly situated individuals—
(i) Notwithstanding the rules of: :
paragraphs (e)(1) and (2) of this section,
a plan may establish rules for eligibility
or set any individual’s premium or
contribution rate In accordance with the
rules relating to similarly situated
individuals in paragraph (d} of this
section, Accordmgly, a plan may
distinguish in rules for eligibility under
the plan between full-time and part-time
employées, between permanent and
temporary or seasonal employees,
between current and former employees,
and between employees ciirreritly
performing services and emplpyess no
longer performing services for.the .
employer, subject to paragraph (d] of
this section. However, other Federal or
State laws (including the COBRA - -

- gontinuation provisions and the Family
and Medical Leave Act of 1993) may
require an employee or the employee’s
dependents to be offered coverage and
set limits on the premium or | )
contribution rate even though the
employee is not performing services.

(ii) The rules of this paragraph (e)(3)
ars 1llustrated by the followmg
examples:

" Example 1. (i) Facis. Under o group health
plan, employees are aligible for coverage if
they perform services for the employer for 30
or maore hours per week or if they are on paid
leave (such as vacation, sick, or bereavement
leave), Enfployees on unpeid:leave are
treated as a separate group of gimilarly .-
situated individuals in accordance with the
rules of paragraph {d) of this sectiomn.

(ii) Conelusion, In this Example 1, the plan
provisions do not violate this section, =
Howaver, if the plau treated individuals
performitng services for thi'employer for 30
or more hours per-week, individuals on
vacation leave, and individuals-on. .
bereavement leave as a.group of similerly |
situated individuals separdty from.
individyals on.sick leave, the plan y would
viclatg thls peragraph (e} (and thus alaq
wotld violdts paragraph (b) of this sectmn]
because groups of s1m1larly situated -~ °
individuals Catinot be establishied based 6n a
health factop (inchiding the taking of sick’ -
leave) under paragraph (d) of this section.” -

Example.2. ({) Faots. To be eligible for .,
coverage under a bona flcle eelleetwely Y,
bargalned group health plan in the cnrrent

. calondar quarter, the plan requires an, -

individual to have worked 250 hoursin
covered empluyment during the three-month
peribd that énidis tne month before the™ =
beginning of tha current caleridar giiarter.
The. distinction between employesa working
at least 250 hours and those working less -
thap 250 hours in the eaylier three-month
period is ot directed at ind_ividual' .-
partigipants or beneficiaries based on any
health: factor of the pe.rtlmpants or
beneficiaries.

[u] Conclusion, In thla Example 2, thie plan
provision does not violate this section.
because, under the tules for si_mjlarly_ :
situated individuals allowing full-time
employess to be treated differently than part-
time employees. amployees who work at
least 250 hours in a three-month period can
be treated cl1fferently than employees who
fail to work 250 hours in that period. The
result would be the same if the plan
permitted individuals to apply excess hours
from previous periods to satisfy the .
requirement for the current quarter. .

Example 3. (i} Facts. Under a group hsalth
plan, coverage of an emnployee is tarminated
when the individnal's employment is
terminated, in accordance with the rnles of
paragraph (d) of this section, Employee B has
been-covered under the plan. B experiences
a-disabling {llness that prevents B from
working. B.takes 8 leave of absance undar the
Family and Medical Leave Act of 1993, At
the end of such leave, B terminates
employment and consequently loses coverage.
under the plan. (This teymination of coverage
is without rogard to whatever rights the
employee (or members of the employee’s
family) may have for COBRA continuation
coverage.)

. [u] Gonelusian, In this Example 3 the plan
provisign terminating B's govarage upon B's
termination of employment does not violats.
this section.

Example 4. (i) Faets, Under a group health
plan, coverage.of an employee s terminated
when the employee ceases to perform
services for the employer sponsoring the
plan, in accordance with the rules of
paragraph (d) of this section. Employes Cis
laid off for three months, When the layoff
begins, C's coverage under the plan is
terminated. (This termination of coverage is
without regard to whatever rights the -
employae {or members of the employee’s
family) may have for COBRA. contmuatlon :
coverage.)

(i1) Gonglusion. In this Example 4, the plan
provision terminating C’s coverage upon tha
cessation of C’s performance of servmes does
not-violate this section. :

() Wellness programs. A wellness
program is any program designed to
promgdte health or prevenl disease. -
Paragraphs (b)(2)(li) and: (c)(3) of this.
section provide exceptions to the -
general- prolibitioris against -
discriminatioi based on ahealth factor
fdi plan provisigis that vary benefits
(inclu ing tdgt: sharmg rechianisms) or

-the premiurm or coniribution for

similarly situated individuals in
connection with a wellness program
that satisfies'the requirements of this
pardgraplt (F). If-noné of the cenditions
for obtami'ng A reward uitder a wellness
program is based opan mdwidual
satisfying a staridard that is. related toa
health factor, paragraph (f)(1) of this
section clarifies-that the wellness
pragram- does not violate this section if
participatior il the program is made
available to all s1mllarly situated
individuals. If any of the conditions for
obtammg a reward under a wellness
program is based on gn 111d1v1d1,1al
satisfying a standard that is related to a
health factor, the wellness program does
not violate this section if the
requirements of paragraph (fJ(Z] of this
section dre met.

(1) Wsllness progmms not subject to
requiremenis. Tf none of the conditions
for obtammg a reward under a wellness
program is based on an individual
satisfying a.standard that are related to
a health factor (or if a wellness program
does not provide a reward), the wellness
program does not violate this section, if
participation in the program is made
available to all similarly situated
individuals. Thus, for example, the
follewmg programs need not satisfy the
requiremerts of pamgraph (£)(2) of this
sectlon, if pa.rtlmpatlon in the program
is made available to all similarly
situated individuala: -

(£) A program that reimburses all or
part of the cost for membershlps ina
fitness center,

(i1) A diagnostic testing program that
provides a reward for participation dnd
daes not base any part of the reward on
outcomes.
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(iii) A program that encourages
preventive care through the waiver of
the copayment or deductible
requirement under a group health plan
for the costs of, for example, prenatal
care of will-baby visits,

{iv) A program that reimburses
employees for the costs of smoking
cessation programs without regard to
whether the employee quits smoking.

(v} A program that provides a reward
to employées for atténding a monthly
health education seminar.

(2) Wellness programs subject to
. requirsments, 1f any of the conditions
for obtaining a reward under a wallness
program is based on ‘an individual
satisfying a standard that is related to a
health factor, the wellness program doas
not violate this section if the
requirements of this paragraph (£)(2) are
met.

(i) The reward for the wellness
program, coupled with the reward for
other wellness programs with respect to
the plan that require satisfaction of a
standard related to a health factor, must
not exceed 20 percent of the cost of
employeeuonly coverage under the plan.
However, if, in addition to employees,
any class of dépendents (such as
spouses or spousgs and dependent
children) may participate in the. .
wellness program, the reward must not
exceed 20 percent of the cost'of the
coverage in'which an employee and any
dependents are enrolled, For purposes
of this pa.ragraph (f){ZJ the codt of
coverage s determined based ou the
total amount of employer and employee
coniributions for the benefit package
under which the employee is (or the
employee and any dependents are) - -
receéiving coverage. A'tewdrd can be in
the form of a:discount or rebate 6f a
prernmm or contribution, a waiver of 41l
or part of a cost-sharing mechanism
(such as deductibles, GDpayments, or |
coinsurance), the absence of a
surcharga,.or the value of a benafit that
would otherwise not be pr0v1ded under
the plan,

{ii) Thé program must be reasonably
designed to promote health or prevent
disease. A program satisfies this
standard if it has a reasonable chance of
improving the health of or preventing
disease in participating individnals and
it is not overly burdensome, is nota
subterfuge for discriminating based on a
health factor, and is not highly suspect
in the method chosen to promote heﬂlth
or prevent disease,

(iif} The program must give
individnals eligible for the program the
opportunity to qualify for the reward.
under the program at least once per
year, C e

(iv) The reward under the program
must be available to all similarly
sitnated individuals.

(A) A reward is not available to all
similarly situated individuals for a
period unless the program allows— .

{1) A reasonable alternative standard
(or waiver of the otherwise applicable
standard) for obtaining the reward for
any 1nd1v1dual for whom, for that -
period, it is unreasonably difficult due
to a medical condition to satisfy the
otherwise applicable standard; and

{2} A reasonable alternative standard
{or waiver of the otherwise applicable
standard) for obtaining the reward for
any individual for whom, for that
period, it is medically inadvisable to
attempt to satisly the otherwise
applicable standard.

(B) A p]an or issuer may seek
verification, such as a statement from an
individual’s physician, that a health
factor makes it unreasondbly difficult or
medically inadvisable for the individual
to satisfy or attemipt to satisfy the -
0therw1se applicable stendard, - -

(v)[A) The plani must disclose in all -
plan miaterials déscribing the terms bf
the program the availability ofa .
Teasonable alternatwe standard (or the
possibility of waiver of the otherwise
applicable standard) required under
paragraph (£)(2){iv) of this saction: .
Howevar;'if plan materials merély
mention that & prograni is available,
without descnbmg its terrms, 1h1s
disclosure is not requlred

(B) The followmg language, of | .
substantially similar Janguage, can be .
used to satisfy the requirement of this

~ paragraph (H(2)(v): “1f it is unreasonably

difficult due to a medical condition for
you to achieve the standards for the

‘Teward under this program, or if it is

medically inadvisable for you to attempt
to achiove the standards for the reward
under this program, call us‘at [insert
telephone number]| and we will work
with you to develop another way to
qualify for the reward.” In addition,
other examples of language that would
satisfy this requirement are set forth in
Examples 3,4, and 5 ofpalaglaph (A€3)
of this sectipn.

13) Exmnples The rules of paragraph
{0(2) of this section are 1llush‘a1.ed by
the following examples:

Example 1. {{) Fasts. An employer sponsors
a-group health plan. The annual premium for
empldyee-only coverage is $3,600 (of which
the émiployer-pays $2,700 per year and the
employes pays $500 per year), The annual
préminm for family coveérage is $8,000 (of -
which the employer pays $4,500 per year and
the employee pays $4,500 per yeor), The plan
offers a wellness prograt: with an annval
prémiui rebate of $360. The program is
available only to employess,

(ii) Conclusion, In this Example 1, the
program satisfies the requirements of
paragraph (£)(2)(i) of this section because the
reward for the wellness program, $360, does .
not exceed 20 percent of tha total annual cost
of employee-only coverage, $720. ($3,600 %
20% = $720.) I any class of dependents is
allowed to participate in the program and the
employes is enrolled in fainily coverage, the
plan could offer the employee a reward of up
to 20 percent of the cost of family coverage,
$1,800. ($9,000 % 20% = §1,800.) -

Example 2. (i) Facts. A group health plan
gives an annuel premium discount of 20
percent-of the cost of employee-only coverage
to participants who adhere to a wallness
program, The wellness program consista
solely of giving an annual cholesterol test to
participants. Those partlcipants who achleva
a count under 200 receive the j premmm
discount for the year,

{ii) Conchision. In this Example 2, the
program fails to satisfy the requirement of
being available to dll similarly situated -
individuals because some participants may
be unable to achisve a cholesterol count of
under 200 and thé plan does net make
available a feasonablé alternative standard or
waiva the cholesterol staridard. (Iit addition,

plen materials degeribing the programare
requu-ed to disclose the availahility of a
reasoneble aliernative standard (or the -
poseibility of waiver of the otherwise -
applicable standard) for obtaining the - = -
prémium discount, Thus, the premiuwm -
discount violates paragraph (c) of this section
becausa it may require an individual to pay
a higher premium based on & health factor of
the individual than is required of a similarly.
situated individual uzider the plax.

Example 3. (i} Facts. Same facts as :
Example 2, excapt that the plan provides that
if it-la unireasonably difficult dua to a medioal
condition for a participant to achieve the
targeted cholestérol-count {or if it 1s
medidally inadvisable for a participant to
attempt to achieve the targeted cholesteral
count) within a 60-day périod, tha plan will
make available a réasoniable atternative -
standard that takes th relevarit miedical
condition intd sccount. In addition, all pldn
materinls descrihing the terths of the program
include the following statement: ""If it is
unraasonably difficult dus to & madical
condition for you to achieve a chalgsteral
count under 200, ar if it i§ medically -
inadvisable for you to attempt td achiave a
count-under 200, call us at the number below
and we will work with you to develop -+ -
another way to get tha discount.” Individual
Dhegins a diet and exercise program but is
unsble ta achieve a choleaterol count under
200 within the prescribied perfod. I's doctor
determines D requirtes presciiption
medication to achieve a medically advisable
cholestarol count, In addition, the dottor
deterthines thit 1 must be mionitored through
periodic blood tests to continually reevaluate
I's health status, The plan accommaédates 1)
by making the discount available to D; but
only if D follows the advice of D’s doctor's
régarding medication and blood tests,

(il) Conclusion; In this Example 3, the
program is a wellness program because it
satisfies the five requirements of pardgraph
(£)(2} of this sectiow, First, the program " -
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complies with the limits on rewards under a
program. Second, it is reasonably designed to
promote heaith or prevent disease, Third,
individuals eligible for the program are given
_ the opportunity to qualify for the reward at
least once per year. Fourth, the reward under
the program is available-to all similarly
situated individuals because it .
accommuodates individuals for whom it is
unreasonahly difficult due to a medical
condition {o achieve the targeted ¢ount {or
for whom it is medlcally inadvisable to
attompt to achieve the targated gount) in, the
presciibed period by providing.a reasqnable
alternative standavd. Fifth, the plan discloses
in all materials describing the terms of the .
prograrn the availability of a reascnable
alterpative standard, Thus, the premium
disggunt:does not violate this section.
E‘cample 4, (1) Facts. A group-health plan
will waive the $250 annual deductible
" (which is less than 20 percent of the annual
cost of employee—unly coverage under the
plan] for the following year for patticipants
wha have a body mass index betweer, 19 and
26, determined shortly before the baginning .
of the year, Howeyer, any participant for . .
whon it is unreasopably difficult duetoa
medical condmon tca attain thls standard
madmaable tn attempt to- achleve t]:us )
standard) during the plan year is given the
same digeount if the participant walks.for 20
minutes three days a week: Any participant.
for whom itis um:easonahly difficult due'to.
n medical conditign ta attaln either standard
(and any participent for whorm it is medically
inadvisable to attempt to achisve sither
standard) Juring thoe year is given the same
discount if-the individual satisfies an ..
alternative standard thatis reasonable in the
buirden it imposes and g reasonable: takulg
into consideration the individual's medical
situatjon. All plan materfals describing the
terms of the wellness program include the
fallowing statement: “If it is unreasonahly
difficult due to a medical condition for you
to achieve a body mass index between 19 and
26 (or if it is medically inadvisable for you
to ettempi to achieve this body mass index)
this ysar, your dednctible will be waived if.
you walk for 20 minutes three days a week.
If you cannot follow the walking program,
call us atthe number above and we will- work
with you to develop another way to have
your deductible waived.” Dug to a medigal
condition, Individual -E is unable to.achiave
a BMI of between 19 and 28 and is.also
unable to follow the walking program.. E
proposesa program based onthe -
recommendations of E's physlchm. The pla.n
agrees to make the discount aveilablae to E if
E follows the-physician's recommendations.
(if) Conclusion, In this Example 4, the
program satisfies the five requiremants of
paragraph (£)(2) of this section. First, the
progrem gomplies with tha limits on rewards
undler a program. Second, it is reasunably
designed to promote health oz prevent . .
disease: Third, individuals eligible for the
program are given the opportunity to qualify
for the reward at least.once par year. Fourth,
the reward under the program is availableto
. all similarly situated individuals because it
generally accormmodates individnals for
whom it {s unreasonably difficult due th a

medical condition to achieve (or for whom it
is medieally inadvisable to attempt to
achieve) the targeted body mass index by
providing a reasonable alternative standard
{walking) and it accommodates individuals
for whom it is unreasonably difficult due to

a medical condition {or for whom it is
madically inadvisable to*attempt) to walk by
providing an:alternative standard that is
reasonable for the individual. Fifth; the plan
discloses in all materials describing the terms
af the program the availabﬂlty of & reagonahle
alternativg standard for every “individual
Thus, the waiver of the deductlble does not
violate this'aéatian,

Exdmple 5.°(3) Facis, In cun]unctmn with
an annual-ofen enrallment period,.a. group
health plan-providesa form for participants
to certify that they have not used. tobacgo -
preducts in the precedmg twelve months,
inl i ide the .

20 percent pf t]ie cost uf employee-only L
coverage, HoWever, all plan mateérials

‘deacribing the tefts of the wellnass program

include the following statement: “IF it is
unreasonably. difficult due:ts & health factor
for you to megtthe regiiréments-under this
program.: (or if it is medigally inadvisahle for
you to attemnpt to meet the requirements. of
this program], we. will rnake ayailablea -
reasonable .altematlve andau:(l for you to .

difficult for Iﬂdlwdual Fto stop Fmokd
c1ge.rettes due ta an addiction to ni

Fby requn'mg Fto partxmpate ina smoking
cessation program to avoid the surcharge. I
can avaid the surcharge for as long as I,

- participates in the program, regardless of

whether F stops smoking (as long as F,
continues to be addicted to mcutine) :
(ii) Coneclusion. in tlns Exdmple 5, the ‘

premium surchargé {5 permissible asa
wellness prograin bacause it satiafles the five
requirements Gt pﬂl‘ﬁgraph (f)(2) of this
saction, First, the program complies with the
limits on rewards under a program. Sacond,
it is reasondbly designed to promote health
or prevent disease, Third,\ individuals eligible
for the program are given the opportunity to

- qualify for-the reward at least once per year.

Foitrth, the reward under the program is
available to all similarly situated individuals
because it accommmodates individuals for
whom it is unreasonably difficult due to a
medical condition (or for whom itis .. -
medically inadvizable to attempt] to quit -
using tobacoo products by providing a
reﬂsonable alternative standard. Fifth, the
plan discloses in all materials descmbmg the
terms of the program the avmlabﬂity ofa
reasonehle alternative standard, Thus, the
premium surcharge does not v101ata this -
saction.

Example 6..(1) Facts, Same facts as
Emmple 5, exgept the plan accommodates F
by requiring F to view, overa permd of 12
manths, a 12-hour video seriss on health
problems associated with tobacco use, Fcan
avoid the surcharge by complying with this
requirement.

{ii). Conclusion, In this Exampfe 6‘ the
requirement to watch the series of video
tapes is.a reasonable alternative method for
avoiding the surcharge.

(g} More favorable treatment of
individuals with adverse heelth factors
permitted—(1) In rules for eligibility—{i)
Nothing in this section prevents a group
health plan from establishing more-
favorable rules for eligibility (described
in paragraph (h)(1) of this section) for
individuals with an adverse health
Factor, such as disability, than for
individuals without the adverse health

. factor. Moreover, nothing in this section

prevents a plan from charging g higher
premium or contribution with respect to
individuals with an adverse health
factor if they would not be eligible for,
the coverage were- il not for the adverse
health factor, (However, other laws, .
ingluding State insurance: laws, may ! set
orlimit preminm rates; these laws are.-
not affected by t thls seetmn.]

“(i1) The rules of this paragraph- (g](l)
are illustrated by the followmg
examples R

E‘xample 7 {0y Facts. An empldyer SpOngors
a graufy bealth plan that generally'ts available
to employeed, spouses of einployees, and !
dependent ohildien Gmtil'age 23, However,
dependent children who are disabled are
eligible for coverage heyond age 23, , ..

(ii) Cancl usion, Iix thig" Example 1, the plan
provision allowing coverage for disabled
dependeit children be age 23 satisfies’
this patagraph (g)(1) (an thus ﬂ'oes 1ot
violate this section}-

Exdmple 2;(i) Facts. An employul sponsors
a group health plan, which is generally
available to employees (and members af the
emplayes’s family] until the last day of the
month in which the employee ceases to |
perform services for the employer, The plan
genorally charges simplayses $50 per mouth
for émployes-only coverage and $126 per
month for family coverage. However, an
employee who cedses to perform services for
the employer by reason of disability may -
remain covered under the plan until the last
day of the month that is 12 months aftar the
month in which the employee eased ta
perform services for the employor. Durmg
this extended period of doverage, tha plan
charges the employee $100 per month for
employee-anly coverage aj:l({l $250 per fnonth
for family soverage. (This extended period of
coveraga is without-regard to whatever rights
the employsee (or members of the employge's
family) may have for COBRA continuatlon
coverage.) -

(11] Conclusion, I.n thls E\'ample 2 the plan
provision allowing exterided coverage for-
disabled employees and their fAmilias
satisfies this paragraph (g)(1) (and thus does
ot violate this sectian), In addition, the plan
is permitted, under this paragraph (g)(1), to
charge the disebled employees a higher
premium during the extended period of
coverage.

Bxample 3. (1) Facts T comply with the
requirements of a COBRA contihuation
pravision, a group heelth plan generally -
makes COBRA continuation coverage
available for a maximum perfod of 18 months
in connection with a termmatmn of
employment but makes the coverage
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availahle for a maximum period of 29 months
to certain disabled individuals and certain
members of the disabled individual’s family.
Although the plan generally requires
payment of 102 percent of the applicable .
premium for the first 18 months of COBRA
continuation eoverage, the plan requires -
payment of 150 percent of the applicable
premium for the disabled individual's
COBRA continuation coverage during the
disability extension if the disabled individual
would nat be entitled to COBRA
continuation coverage but for the disability.
(it} Conclision. I this Example 3, the plan
provisiori allowing extanded COBRA
continuation coverage for disabled
individusls eatisfies this paragraph (g){1)
{and thus does not violate this section), In
addition; the plan is permitted, undsr this
paragraph {g){1), to ohe:ge the disabled
individuals a higher premiuin for the
extended coverage If the individuals would
not be eligible for COBRA continuation
coverage were it not for the disability.
(Similarly, if the plan provided an extended
period of coverage for disabled individuals
pursuant to State law of plan provision rather
than pursuant to a COBRA continuation .
coverage provision, the plan could likewise
charge the disabled individuals a higher
premium for the extended eoverage.)

(2) In premiums or contributions—I{i)
Nothing in this section prevents.a group
health plan from charging individuals a
premium or contribution that is less
than the premium (or contributiou) for
similarly situdted individuals if the
lower charge is based on an adverse
health facter, such as disahility, -

{ii) The rules of this paragrapb: (g)[Z)
are illustrated by the followmg example:

-Exgmple. (i} Facts. Under a group health
plan, employess are genarally required to pay
$50 per month for employee-only coverage
and $126 per month for family coverage -
under the plaw. However, employees who are
disabled receive coverage (whether
employee-only or family coverage) nnder the
plan free of charge. -

(ii) Conclusion. In this Example, the plan
provision waiving preminm payment for
disahled employeea is permitted under this
paragraph: (g)(2) (a.nd thus does not violate
this section). ‘

(h) Ne effect on other Iows
Comphmoe with this section is not
determinative of compliance with any
provision of ERISA {including the
COBRA continuation provisions) or any
other State or Federal law, such as the
Americans with Disabilities Act,
Therefors, although the rules of this
section would not prohibit a plan from
- lreating one group of similarly situated
individuals differently from another
{such as prov1d1ug different benelit
packages to current and former .
employees), other Federal or State laws
may require that two separate groups of
similarly situated individuals be treated
the same for certain purposes (such as
meking the same benefit package

available to COBRA qualified
beneficiaries as is made availabla to
active employees). In addition, althoiigh
this section generally does not impose
new disclosure obligations on plans,
this section does not affect any other
laws, including those that require
acturate disclosures and prohibit
intentional misrepresertation.

{i} Applicability dates. This section
applies for plan years beginning on or
after July 1, 2007.

Muark E, Matthews,

Deputy Commissioner for Services and ‘
Bnforcement, Internal Revenue Service,

Approved; Tutie 22, 2008,
Eric Solomon,
Acting Deputy Assistant Sgcretary of the
Treosuxy {Tax Policy).

Emplnyee Benefits Security
Administration

29 CFR Chapter XXV

m For the Teasors set forth above, 29 .
CFR Part 2590 is amended as follows:

_ PART 2590—RULES AND

HEGULATIONS FOR GROUP HEALTH
PLANS

m 1.The authority citati'on for Part 2590
continues to read as follows:

Authority: 28 U.5.C. 1027, 1058, 1135,
11611166, 1169, 11811183, 1181 note, -
1185, 11854, 1185b, 1181, 1191a,1191b, and
1191¢, sec, 101(g), Public Law 104-191,110

“Stat. 1836; sec. 401(b), Public Law 105200,

112 Stat. 645 (42 U.5.C. 661 nota); Secretary
of Labor's Order 1-2003, 68 FR 5374 [Feb 3,
2003). . .

m2. Sectlon 2590.702 is rev1sed to read
as follows

§2590.702 Prohlbltlng;dlecrlminatlon
against participants and beneficiaries
based on a health factor.

(a) Health fﬂctors (1) The term heolth
factor meang, in relation to an .
iudividual, any of the following health
status-related factors:

(i) Health status;

(ii) Medical condition (including both
physmal and menlal 1llnesses], as .
defined in § 2590,701=2;

(iii) Claims experience;

* {iv} Recelpt of health care;

(¥) Medical history;

[vt) Geietic informatlon as defined in
§2590 701~ 23

(wii) Ev1denoo of 1nsurab1hty, or

(viil) Disability,

(2) Evidence of 1nsurabllity
includes—

(1) Conditions arigin
doriestic violence; ani

(1i) Participation in activities sGch as
motorcycling, snowmobiling, all4errain
vehicle riding, horseback riding, skiing,
and other similar activities,

aut of aote of

{3) The decision whether health
coverage is elected for an individual
(including the time chosen to enroll,
such as under special enrollment or late
enrollment) is not, itself, within the
scope of any health factor. (However,
under § 2590.701--6, a plan or issuer
must treat special enrollees the same as
similarly situated individuals who are
enrolled when first eligible,) .

(b) Prohibited discrimination in rules
for eligibility—(1) In general-—(i) A
group | health plan, and a health
insurance issuer offerlng health
insurance ‘coverage in connection with a
group health plan, may not establish
any rule for eligibility (including
continued eligibility) of any individual
to enroll for benefits under the terms of
the plan or group health insurance = -
coverage thal diseriminates hased on
any health factor that relates {o that
individual or a dependent of that
individual, This rule is subject to the .
provisions of paragraph (b)(2) of this
section (explaining how this rile
applies to benefits), paragraph (b)(3] of
this section (aIIOng plans to impose
certain preexisting condition .
exalusions), paragraph {d) of this section
{containing rules for establishing groups
of similarly situated individuals), °
péragraph-(e) of this section {relating to
nonconfingment, actively-at-work, and
other service requirements), paragraph
(f) of this section (relating to wéllness
programs), and paragraph (g) of this
section (permitting favorahle treatment
of 1nd1V1duals Wlth ndverse health
factors).

(ii) For purposes of this sectlon, rules
for eligibility include, but are not-
limited to, yules relating fo—

(A). Enrollment i

(B) The effectlve dateof ooverage,

(C) Waiting (or affiliation) periods;

.(DJ Late and special emvallment;

'(B) Eligibility for benefit packages
(including rules for individuals to
charnge their selection among benefit
packages);

(F) Benefits [1noludmg Tules rolatmg
te coversd benefits, heneflt restrictions,
and cost-sharing niechanisms such as
coinsurance, copayments, and .
deductibles), as described in pa.mgraphs
(b}{2) and (3) of this section;

(G) Continued eligibility; and

{11) Terminating coverage (including -
disenrollment) of any mdwldnal under
the plan,

[111) The rules of this paragraph [l)l(l]
are illustrated by the following
examples:

Bxample 1. (i) Facts: Ani emdployer sponsors
a gronp heatth plan that is available to &ll
employees who enroll within the frst 30
days of their emnployment, However,
employees who do not enroll within the first
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30 days cannot enroll later unless they pass
a physical examination.

(ii) Conglusion. In this Example 1, the
raquirement to pass a physical examination
in arder to enroll in the plan is a rule for
eligibility that discriminates based o one ar
mars health factors and thus violates this - -
paragraph ()(1).

" Exdmple 2. (i) Facts. Under an employer's
group health plan, employees who enroll
during the first 30 days of employment (and
during special enrallment periods) may
chonse between two henefit packages: an
indemnity option and an HMQ option.
However, einployees who entoll duriug latp
enrollmetit are permitted to énrall only in the
HMOQ gption and only if they pmmde
evidence of good health. ;

(it} Conclusion, In this Examiple 2, the
rﬂq_lllIE].[lEllt to provide évidence of good
health in order to be eligitle for latg... .. -
em‘ul]ment in.the HMO option.] iga mle for
eligibility that discriminates based on one or
more health factots and thus viglates this -
paragraph (B)EL). However, if the plan did not
raquira evidencs of good health biitlimited
late enrollees to the HIMO dption; the plans
rules for eligibility ‘would not disciiminate -
based an,any health factor, and thus would
not violate this paragraph (B){(1), because-the
timg an individual choodes to enrgll is not
itself, within the scops of any healfh|

Example 3. (i) Facts. Under an’ aiployer's
group health plan, all employess genérally
may envall within'the first 30'ddys of -
employment Howaever, individials-whe -
participate in certain recreatmnal activities,
including motorcycling,- are excluded from
coverage. :

(i) Conclusion, In this Example 3,
excluding El:om the pleri individuals who
participate in reargitional activities, 'such as
mofarcycling; is atule for eligihility that
discriminates based on ohe more haalth -
factors and thus violates this pa.ragraph
{(b)(1).

Example 4. (1] Facts. A group health plau
apphes for a group health policy oferad by
an issuer. As part of the application, the
tssuer recelves health information about
individuals to he covared under the plan
Individual A is an employse of the employer
maintaining the plan. A snd A's dependents
have & history of high health cleiths. Based
on the information'abont A énd A's - -
dependents, the issuer excludas A and A's
dependents from the group pollcy it offers to
the emplayer. .

(i) Conclusion. in this Emmple 4 the
issuer’s axclusmn of A and A’'s dependents
from coverags is aTle for eligibility that -
discriminates based on ane or more health
factors, and thus violates this paragraph
{L)(1). (If the employer is & small employer
under 45 CFR 144.103 (gerierally; an
employer with 50 or fewer employees), the
issuer also may violate 45 CFR 146.150,
which requires issuers to affer all the policies
they sell in the gmall group market on a
gudrantead available basis to all small
employers and to Acoept every eligible
individual in every small employer group.) If
the plan provicles coverege through this
policy and does not provide equivalent
coverago for A and A's dependents through
other meang, the plan will also viclate this
paragraph (b)(1).

(2} Application to benefits—(1]
General rule—(A) Under this section, a
group health plan or group health
insurance issuer is not required to
provide coverage for any particular
benefit to any group of similarty
situated individuals.

(B) However, benefits provided under
a plan or through group health
insurance goverage mast be uniformly
available to all similarly S;tuated
individuals (as described in paragraph
(d) of this section). Likewise, any
restriction on a benefit ar beuefts miist
apply uniformly to all sinillarly situated
individuals and must not be directed at
individual participants or bensficiaries
based on any health factor of the .
participants or beneficiaries .. ...
{determined based on all the relevant
facts and cn'cumstan(:es] Thus, for
example, a plan or'issier may limit o1 -
exclude benefits in relation to'a §pecific
disease or condition; limit or ¢xclude:
benefits for certain types of treatments
or drugs or limit or exclude henefits | -~
based on'a determination of whéther the
benefits are experimental or nat .
medically pecessary,. but: only ifthe .
benefit limitation or exclusion applles
uniformly to all similarly situated
Individuals-and is not direeted. at
individual parti¢ipants or beneficlariea
based on any health factor of the |,
participants or beneficiaries. In-
addition, a plan or issuer may impose
annual, lifotime, or other limits on
benefits and may require the satisfaction
of a deductible, copayment,
coinsuranie, or other cost-sharing
requirement in order to obtain a henéfit
if the Hmit or cost-sharing requirement
applies uniformly to all similarl
situated individuals and is not dlrec:ted
at individual participantsor -
beneficiaries based on any health factor
of the participants or bensficiaries. In’
the case of a cost-shating requirement,
see also paragraph [b’]{z)[ii]_ of thi_s
section, which permits variances in the
apphcatmn of a cost-sharing mechanism
made available under 4 wellness' -
program, (Whether any plan pravision
or practice with respéct to benefits
complies with this paragraph {b)(z) (i)
does nat affect whether the provision or
practice is permitted under any other
provisian of the Act, thé Americans
with Disabilities Act, or any other law,
whether State or Federal,)

(C) For purposes of this paragraph -
(b)(2){i), a plan amendment applicable
to all individuals in one or more groups
of similarly situated individuals under
the plan and mada effective no earlier
than the First day of the first plan year
alter the amgndment is adopted is not
consldered to be directed at any
individual participants or beneficiaries.

(D) The rules of this paragraph
(b)(2)(i) are illustrated by the following
examples:

Example 1. {i) Facts. A group health plan
applies a $500,000 lifetime fimit on all
benefits to each partigipant or beneficiary
covered under the plan, The limit s not
directed at individual particlpan.ts ar
beneficiaries,

(i) Conclusion. In this qumple 1, the limit
does not violate this paragraph [h}(Z](l]
because $500,000 of benefits are available
undformly to each participant and beneflmary
under the- plan and hecanse the Limit is.
applied umtofmly to all participants and
beneficiaries and is not directed at individual
participants or heneficiarigs.

Exomple 2. (i) Facts. A group health plan
has e $2 million lifetime limit on all benefits
(and no other Iifetime limits) for pa.rtmlpants
covered under the: -plan, Participant & files a
claim, for:the treatment of AINS,. At the next
corporate board meeting of the: plan sponsor,
tha claim is discussed. Shortly thereafter, the
plan ismodified toimpose 4 $10,000 lifetime
lirnit on benefits for the treatment of AIDS,
affective before the beglnmng of the next
plan year. .

(if) Conalusion. - The fncta of thls Example
2 strongly.suggest that the plan modification
1s directed at A based on B's claim. Absent
Dutwmghmg fige to the coptrary, the
plan’ viblaths this aragraph b))

Example &: (i) Facts'A'group health plan
applies for & group health policy olfeted by
an-issuer. Individual € s covered andérthe
plan and has an adverse hea.lth condition. As
part of the application, the issuer receives -
health informatign rhouf ths individuals to
be covered, including information about G's
adverse health condition, The policy form
offered by the issuer generally provides
benefita for the adverse health condition that
Ghas, but in this case the {asuer offers the
plana policy madified by 4 rider that
excludes henefita for G for that condition,
The exclusionary rider is made effec:tive the
firat day of the next plan year.

(i) Gonelusion. In thia Example 3, tha
isguer violetes this paragraph (b)(z](ll
because henefits for C's condition are
available to other individuals in the group of
gimilarly situated individuals that includes G
hut are nat available to G, Thus, the bensfits
are not uniformly avallahle to all similarly
situated individuals.. Even thorigh the
exclusionary rider iz made etfective the first
day of the next plan year, because the rider
doas naot apply to all similarly mtuﬂted
individnals, the jsater vmlates this paragraph
(b))

Example 4, (i) Facts. A group health plan
has a $2,000 lifotime limit for the treatment.
of tempommandlbuler joint syndrome (TM]).
The limit is applibd unifornly to all shnilarly
sltuated individuals,and is not directed at

_ individue] participants or henaficiaries,

(i) Conc!us;on In this E‘{ample 4, the limit
does not viclate this paragraph (b)(2)d)
because 52,000 of benefits for the treatment
of TMJ are available uniformly to all
similarlysitnated individuals and a plan may
limit benefits covered in relation to a specific
disease or condition if the limit applies
uniformly to all similarly situated
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individuals and is not directed et individual
participants or beneficiaries, (This example
does not address whether the plan provision
is permissible under the Americans with
Disabilities Act or any ather applicable law.)

Example 5. (i) Facts. A group health plan
applies i $2 million lifetime limit on ell
benefits, However, the $2 million lifetime
limit is reduced to $10,000 for any
participant or bensficiary covered under the
plan who hes a congenital heart defect.

(ii) Conclusion. In this Example 5, the
lower lifetime limit for participants and
beneficiaries with a congenital heart defect
violates this paragraph (b)(2)(1) beceuse
benefits under the plan are not uniformly
available to all similarly situated individuals
and the plan’s Hietime limit on benefits does
not apply uniformly to all slmllarly gituated
individuals,

Example 6. (i) Facls, A group health plan
limits benefits for prescription drugs to these
Hsted on a drug formulary. The limit is
applied umform.ly to all similarly sitnated
individuals and is not directed at individual -
participants or beneficlaries.

(i1) Conchision, In this Example 6, the
exclusion from coverdige ‘of drugs not listed
ott the drug formulary does not violate this
paragraph {b)(2){i) beceuse benefits for .
prescription drugs listed on the formulary are
uniformly available to-all similarly situated -
individuals and becansa the exclusion of
drugs not listed on the formulary applies

uniformly to all similarly situated
individuals and is not directed st 1ncl1v1dua1
porticipants or heneficiarios.

Example 7. ({) Facis. Under. a group health
plan, doctor visits are generally subject to a
$250 annual deductible and 20 percent -
colnsurance requirement. However, prenatal
doctor visits are not subject to any deductible
or coinsurance requirement, These riiles are
applied uniformly to all slmllally gituated
individuals end ars not difected at 1nd1v1dua.l

_ participants or benéficiaries; .

(i1) Conclusion, In this Example 7,
imposing different deductible and
coinsurance requirements for prenatdl doctor
visits and other visits does not violate this
paragraph (b)(2)(i) because a plan may
establish different deductibles or coinenrance
requirements for different services if the
deductible or coinsyrancs requitement is
epplied uniformly to all similarly sitnated
individuals and isHot directed at individual
participants or bereflciaries,

Example 8, (i} Facts. An employer sponsors
a group health plan that s available to-all
current employees. Under the plan, the
medical care. expenses of each employee (and
the employeo’s dependants] arg reimbursed

up to an anniual maximum amount. The
maximum reimburgement amount with
respect to an employee for a year is $1500
multiplied by the nuinber 0fysars the
employoe has participated in the plan,
redtced by the tntal relmbursements for prior
years, -
(ii) C.‘onc}usron In thls L‘xample 8, the
variable annual limit does not vialate this
paragraph [b)(2){i). Although the maximum
reimbursement amount for a year varies
among émployees within the seme group of
similarly situated individuals hased on'prior
claims exporlence, etnployees who have

participated in the plan for the same length

- of time are eligible for the same total benefit

over thai length of timb (and the restriction
on the maximum reimbursement amount is
not directed-at eny individual participants or
beneficiaries based on any bealth factor).

(ii) Exception for wellness programs.
A group health plan or group health
insurance issuer may vary benefits,
including cost-sharing mechanisms
(such as & deductible, copayment, or
coinsurince), based on whether an
individual has met the standards of a
wollness program that satisfies the
requirements of paragraph (f) of this
section. ‘

(iii) Specific rule relating ta source-of-
infury exelusions—(A) If a group health
plan or geoup health insurance coverage
generally provides benefits for a type of
injury, the plan or issuer may not deny
benefits otherwise provxdad for
treatment of the injury if the injury
results from an act of domestic violence
or 4 medical condition (including both
physical and men_tal health conditions).
This rule applies in the case of an injury
resulting from a medical condition éven
if the condition is not d1agnosed before
the injury.

(B) The rules Df this paragraph
(b)(2)(iii) are lllustrated by the followmg
examples:

Example 1. (i) Fasts. A gronp haalth pla.n
generally provides medical/surgical benefits,
including benefits for hospital stays, that are
medically necessary. However, the pla.n o
excludes benefits for self-inflicted injuries or
injuries sustained itf cannectlon with _
attempted sulcids, Because of depression,
Individuel D attempts suicide, As-a résult,-D
sustains injuries and is hospitalized for
traatment of the injuries. Under tha
exclusion, the plan denies D beisfits for -
treatment of the injurias. -

{ii) ConcIusmn In this Example 1, the
suicide attempt is the result of o medrcal
condition {dapression), Accordingly, the
denial of benefits for the treatments of I's
injuriss vivlates the requirements of this
paragraph (b)(2)(ili} because the plan
provision excludes benefits for treatment of
an injury resulting from a medieal condition,

Exitmple 2. (i) Facts. A gronp health plan
provides benefits for head injuries genarally.
The plan aiso has a genoral exclusion for any
injnry sustained while participating in any of
a number of recreational activities, including
bungee Jumping, However, this exclnsion
docs not apply to any injury that results from
a medical candition (nor from domestic
violence), Parti¢ipant F sustains a head
injnry while bungee {umping. Tha injury did
not result from a medical coudition (nor from
domestic ¥iolence). Accerdingly, the plan .
denies benefits for £'s head injury.

(ii) Conelusion, In this Example 2, the plan
provision that denies benefits based on the
source of an injury doés not resirict benafits
hased ofi an act of demestic viblence or any
medical condition. Thereford, the provision
is permissible under this paragraph (b)(2){iit)

and does not violate this saction, {However,
if the plan did not allow Eto enroll in the
plan (or applied different rules for eligibility
to E) because E fraquently participates in
bungee jumping, the plan would violate

- paragraph (b)(1) of this section.)

(3) Relationship to § 2590,701-3. (i) A
preexisting condition exclusion is
permitted under this section if it —

(A) Complies with § 2690.701-3;

(B} Applies uniformly to all s’imilarly
situated individuals {as described in

' paragraph (d) of this section]; and

(C) Is not directed at individual
participants or beneficiaries based on
any health factor of the participants or
benelicigries. For purposes of this
paragraph (b)(3)(1)(C), a plan
amendment relating to a preéxisting
condition exclusion applicable to all
Individuals ini one 6r more groups of
similarly situated individuals under the
plan and made effective no earlier than
the first day of the first plan year after
the amendmerit is adopted is not
considered to be directed at any
individual parth).pElnts or benefmrarles

(ii) The rules of this paragraph [b)(S)
are illusirated by the - following
examples:

Example 1, (1) Facts A group health plan
imposes a preexisting condition exclusion on
all individuals enrolled in the plan, The .
exclusion applies to conditions for which
medical advice, diagnosts, care, or treatment
was recommended or recéived within the six-
month patiod ending on an fdividaals '
ghrollment ddte. In addition, the exclusion -
generally extends for 12 months aftar:an
individual's enrollment date, but this12-
month period is offsst by the number of days
of an individual's creditable coverage in
accordance with § 2590,701-3, There is
nothing to indicate that the ex[:lualon is
directed at individual participants or
beneficiaries,

(i1) Coriclusion. In this Example 1, even
though the plan’s preexisting condition -
exclusion discriminates against individuals
hased on one or more health factors, the -
preexisting condition exclusion does not
violate this section becausa it applies
uniformly to all similarly situated
individuals, is not directed at individual
participants or beneficiaries, and complies
with § 2590,701-3 (that is, the requirements
relating to the six-mionth logk- back period,
the 12-month {(or 18-month) meximum

exclusion period, and the creditable coverage
offset).

Example 2. (i) F acts A group health plan
excludes coverage for conditions with respect
to which medical advics, diagnosis, care, or
treatment was racommmended or rece{ved
within the six-month period ending on el
individual’s enrollment data, Under the plan,
the preexisting condition exclusion generally
extends for 12 months, offset by craditahle
cov‘ar’ﬂga.'Huwavar, if an’individual has no
claims in the first six months following
enrollment, the remamcler of the exclusion
period is waived,
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(ii) Conclusion. In this Example 2, the
plan’s preexisting condition exclusions
violate this section beczuse they do not meet
the requirements of this paragraph (b)(3);
gpecifically, they do not apply uniformly to
all almllarly sgituated individuals, The plan
provisions do not apply uniformly to all
similarly situated individuals hecause
individuals who have medical claims during
the first six months following enrollment are
not treated the.same as similarly situated
~ individuals with no olaims during that. -

period, (Under peragraph (d) of this section,

the groups cannot be treated as twa separate -

groups of gimilarly situated individuals
becauae the d].StlTthl[!I‘l is based on o health
factor )

(c] Pro}ubrted szcfzmlhatroh in
premiums or Contnbutwns—[l] In
genara[—-m(r] A group health plan, and a
health insurance issuer offarmg health
insurance coverage in o1 i
group health plan, may notrequi
individual, as a condition of enrollment
or contmued, enrollmént wrider the plan
OF group, health insurance covarage, to.,
pay a premium or contrlbutmn
greater than the pramlum, or
contribution for 8’ mllarly s
individual (desc bed in pa ,graph (d).
of this section] enrcalled in'thé: plan or
gronp health insurance coverags based
or ény health factor that relates tothe
individual or'a dependent of the
individual,

(i) Discounts, reba[es, pa‘ymenta in
kind, dnd any other premium |
differential machanisms are faken into .
account in determining an individual's
premium or contribution rate: (For rules

_relating to cost-sharing mechanisins, see
paragraph (b)(2} of this section-
{addressing benefits).) ‘

(2) Rules relating te premitun ratés—
(i) Group rating based on hedith factors
not restricted under this section.
Nothing in this section restricts the
aggregate amount that an employer may
be charged for coverage nnder a group
health plan..

(ii) Lzst billing. based on « health
factor prohrbited However, a group
health insurance issuer, ora group
health'plan; may not quote or charge an
employer (oran indlvldual) d different
preminm for an individual in a group of
similarly a1tuatad 1nd1v1duals based on
a health factor; (But see paragraph (g) of
this section permitting favorable
treatment of individuals w1th adverse
health factors.)

{iii) Examples. The rules of this
paragraph (c)(2) are illustrated by the
following examples: '

Example 1. (i) Facts. An employer
sponsors a gronp health plai and purchases
coverage [rom a heal th insurence issuer, In
arder to determine the premium rate for the
upceming plan year, the issuer reviews the
claims experience of individuals covered

under the plan. The issuer finds that
Individual Fhad significantly higher claims
experience than similarly situated
individuals in the plan. The issuer quotes the
plan a higher per-participant rate becauase of
F’g claims oxperience.

(ii) Conclusion. In this Example 1, the
issuer does not violate the provisions of this
paragraph [c)(2) because the issuer blends the
rate sa that the employer {s not quoted a |,
higher rate,for F than for a similarly situated
individual based .on F’s clafms gxperience.

Exuampie 2, (i) Fagts. Sama facts as _
Example 1, except that the issuer quotes the
emplayer a higher premmm rate for If,
because of F's cleims expariénce, than for a
similarly‘sittiated individual,

(i} Gonelusion. In this Example 2, thEI .
issuer violates this paragraph (c)(2).

~ Moreoyer; even if the plan purchased the.,

the quote but did not require
pant contritution for F than

for a similarly sttuated individua!, the i igsuer -

waould still ‘vislate this paragraph (€)(2) (but
in such a casethe plan would not nolate ths
paragrdph’(c)(2)). '

{3) Exceptmn for wellness progmms
Notwrthstandmg paragraphs (¢)(1) and
(2) of this section, a plan or {ssuermay -
vary the ainount of ‘premiumm. or

gontribution it t'equires similarly =

situated individuals to pay based on
whether an individual has met the

.standards of 4 wellness program. thal;

satisfiel the requirenients of paragraph
(F) of this section.

(d) Similarly situated individuals, The
requirements of this section apply 0n1y
within & group of individuals who dre
treated as similarly sitdated {nidividuals,
A plan'gr {ssuer may treat partlmpants
as a,graup of mmﬂ,arly situated.
Individuals separate from beneficiaries.
In addition, participants may be treated
as two or more distinct groups of ..
similarly situated individuals.and
beneficiaries may be'treated-as two or
more distinct groups of similarly
situated individuals in accordance with
the rules of this paragraph (d),
Moreover, if mdunduals have a choice

.of two or more benefit packages,

individuals choosing one benefit
package may be treated as one or more
groupsiof similarly situated individuals
distinct from individuals cheosmg
another benefit package

(1) Participants. Squect to paragraph
{d)3] of this section, a plan or igsuer
may treat participants as two or inore
distinct groups of similarly situated
individuals if the distinction between or
among the groups of participants is
based on a bona fide employment-based
classification censistent with the
employer’s usual business practice.
Whether an employment~based
classification is bona fide is determined
on the basis of all the relevant facts and
circumstances. Relevant facts and
circumstances include whether the

ermployer uses the classification for
purposes independent of qualification
for health coverage (for example,
determining eligibility for other
employee benefits or determining other
terms of employment). Snbject to
paragraph (d){3) of this section,
examples of classifications that, based
on all'the relevant facts and ‘
circumstances, may-be bona fide -
inelude full-time verfus pattime
status, differént geographic location,
membershlp in' a gollective bargammg
unit, date of hire, Iength of aervme,
current employee versus former
employee statis, and different : _
ocoupations. However, a classmcahon
based on any health Factor js.not.a bona
fide employment-based classifidation,
unless the Tagiiireinants of paragiaph (g)
of this gedtidn are satisfied (permitting
favorable tréatmerit of 1nd1v1duala With
adverse health’ fagtorg), .

(2) Beneficiaries—(1) Sub]act to
paragraph {d)(3) of this seation, a plan -
or issuer may treat beneficiaries 4s two
ar more distinet groups of similarly
situsted individuals if the'distinetion
hitweeli or among the gioups of
beneficidries 1s basad on any of tha '
following factors:

(A A hora fide employment-hased .
classification of the pElILlClpElnt through
whom the beneficiary is recewing '
coverdge! -

(B) Relatlonship to the partlmpant (['01
exafmple, as 4 spouse orasa dopendeut
child); -

(C) Marital status, o

(D) with reapaot to children of a _

‘participant, age or student status; or -

(E} Any other factor if the factor is not
a health factor,

(ii) Paragraph (d](z)[l) of this section
does uot prevent more favorable .

. treatment of individuals with adverse

health factors in ‘accordance with
paragraph (g) of this section,

(3) Discrimination directed at .
individyals, Notwithstanding
paragraphs (d)(1) and (2] of this section,
if the oreation or modification of an
employment or coverage classitication is
directed at individual participants or-
beneficiaries based on any health factor
of the partlclpants ot beneficiaries, the
classification is not permltted under this
paragraph (d), unless if ia permitled
under paragraph (g) of this sectigu
{permitting favorable treatment of
individuals with adverse health factors).
Thus, if an amployer maodified an
employment-based classification to
single out, based-on a health factor,
individual participants and ‘
beneficiaries and deny them health
coverage, the new classification would

not be permitted under this section.
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(4) Examples. The rules of this
paragraph (d) are illustrated by the
following examples:

Example 1, (i) Facts. An employer
gponsors a group heelth plan for full-time
employees only. Under the plan (consistent
with the employer’s usual business practice),
employees who normally work at least 30
houra per week are considered to be working
full-time, Other employses are considered to
be working part-time, There is no evideuce
to suggest that the classificetion is directed
at individual participants or beneficiaries.

(ii) Conelusion, In this Example 1, treating
the full-time end part-time employoes as two
saparate groups of similarly situated -
individuals is permitted under this paragraph
[d) because the classification is bona fide and
is not directed at individual pﬂrtlclpents ar
beneficiaries.

Example 2. (i) Facts. Undera group health
plan, coverage is made available to -
smployees, their spouses, and their
dependent childrén, However, coverage is
mnade available to & dependent child only if
the dependent child is under age 19 (or
under age 25 if the child {s continuonsly
enrolled full-tims in an institution of higher
leartiing (full-time studetits)). THére is no
evidence'to suggeit that these classificaticns
are directed at individnel participants or
beneficiaries,

(i) Cormclusion. In this Example 2, treatmg
spouses and dependent children differently
by imposing an age limitation on dependent

children, Bt not on spouses, is parmitted
under this paragraph (d). Specifically, the
distinction hetwean spouses and deperident
chitdren is permitted under paragraph (d)(2)
of this s&ction and is not prohibited under
paragraph’ (d){3) of this section because if is
not directéd at individaal participents or
beneficiaries, It is also permissible fo treat
* dependent ¢hildren who are under age 19 (or
full-tirhe stnderits under age 25) as'a group
of similarly situiated individuals separate -
fram those who are dge 25 or older [or age
10 ar older if they are not full-time students)
hocausa the ¢lassification s permitted nnder
petagraph (d)(2) of this section and is riot
directed at 1nd1v1dua.l participants or
beneficlaries,

Example 3, (i) Facts. A umvurmty SponSors
a group health plan that provides one health
benefit package to faculty and another health
beusfit package to other staff. Faculty and
staff ara treated differently with respect to
other employse benefits such as retirement
benefits and leavos of absence, There is no
avidence to suggest that the distinction is
directed at individual partlclpants or
beneficiaries, )

(ii} Conclusion. In this Examp]e 3, tha
classification is pertnitted under this
paragraph {d) because there is a distinction
hased on a bona fide employment-based
classification consistent with the emnployer's
usual business practice and the distinction is
not directed at indjvidnel purtlclpunts and
beneficiaries. .

Exemple 4, (i) Facts. An employer .
sponsars a gronp health plan that is'available
to all cutrent employees, Forritar employees
may also be Eliglglﬂ but only if they
complete a specifiod number of years of

servics, are enrolled under the plan at the
time of terminetion of employment, and are
continuously enrolled from that date. There
is no evidence to suggest that thesé
distinctions are directed at individual
participants or beneficiaries.

(ii) Conclusion. In thia Example 4,
imposing additional ehglbihty raquirements
on former employees is permitted because a
classification that distinguishes hetween
current and former employees is a hona fide
employment-based classification that is
permitted under this paregraph- (d), provided
that it is not directed at individual
participants or beneficiaries. In addition, it {s
permissible to distinguish between former
employees who satisfy the service
requirenient and those who da not, provided
that the distinction is not directed at
individual participants or beneficiariés.
{Howevar, former einployees who do not
satisfy the eligibility criteria may,
honetheleas, be eligible for continned
coverage pursuant to a COBRA continuation
provision or similar State law.] .

Example 5, (1) Facts, An employer
sponsors a group health plan that provides
the same henafit package to all seven
employees 6f the employer. Six of the seven
employees hiave the sanie job title and
reeponsibilities, but Employee Ghas a
differant job title and differant - .
responsibilities, After G files an expensive
claim for benefits nnder the plan, coverage
under the plan is modified so that employees
with Gs job title teceive s differerit benafit
package that inclides a lower lifefime dollar
limit than in the benefit package made
available to the other six employees.

(il) Gonclusion, Under the facts of this
Example 5, changing the coverage |
classification for G based on the existing
employment alassification for G is not .
permitied under this paragraph (d) because
the creatlon of the new coverage :
classification for G is directed at G based on

‘one or more health Factors,

" (e) Nonconfinement and actively-ai-
work provisions—(1) Nonconfinement
provigions—(i) Géneral rule, Under the
rules.of paragraphs (b) and {c) of this
section, a plan or issuer maynot

.establish a rule for eligibility {(as

described in paragraph (b){1)(ii) of this
saction) or set any individual’s premium
or contribufion rate based on whether
an individual is confined td a hoapltal
or other health care institution, In
addition, under the rules of paragraphs
(b) and (c) of this section, & plan or
issuer may not establish arule for
eligibility or set any individual's
premiudy or contribution rate based on
an individual’s ability to engage in
normal life activities, except to the
exteut permitted under paragraphs

(e)(2)(ii) and (3) of this section. .
(permlttlng plans and issuers, under
cortain circumstances, to distinguish
among employeed based on the
periormance of services).

(ii) Examples. The rules of this paragraph
(e)(1) awe illustrateil by the followmg T

examples:

Example 1. (i) Facts. Under a group health

+ plan, coverage for emplayees and their

depandents generally becomes effective on
the first day of employment, However,
coverage for a dependent who is confined to
8 hospital or other health care institution
does not become effective until the
confinement ends.

(ii) Conclusion, In this Example 1, the plan
violates this paragraph (e){(1) becalse the
plen delays the effective dete of coverage for
dependents-based on confinement to a
hospital or other health care institution.

Example 2, (i) Facts. In previous years, a
group health plan hes provided coverage
through a group health insurance policy
offered by Issuer M. However, for the current
year, the plan provides coverage through a
group health jinsurance policy offered by
Issuer N. Under Issuer Vs policy, items end
services provided in connection with the
confinement of a dependent to a hospital or
other health care institution are not covered
if the confinement is covered under an
extension of bexefits clause from a previous
health insurance issiier.

(ii) Conglusion, In this Example 2, Issuer
N violates this paragraph (e)(1) becanse ths
group health insurance coverage restricts
benefits (a rule for eligibility under paragraph
{b)(1)) based on whether a depéndent is -
confined to s hospltal of other health care
institution that is covered under an extension
of benefits clanse from a previous issuer.
State law cannot change the obligation of
Issuer N under ﬂ:us section, However, under
State law Issuer M inay elso be responsible
for providing benefits to such a deperident.
In a case in which Issuer N has dn obligation
under this section to provide bensfits end
Issuer M has &n obligation under State law
to provide benefits, any State laws designed
to prevent more then 100% reimbursement,.
such as State coordination-of-benefits laws,
continne to apply

(2) Actively-at-wark and contmuous
service provisions—I(i) General rule—(A)
Under the rules of paragraphs (b) and (c)

of this section and subject to the
- exception for the first day of work

described in paragraph (e)(2)(i1) of this
section, a plan or issuer may not -
establish a rule for eligibility (as
described in paragraph (b)(1)(ii) of this
section) or set any individual’s premium
or contrihution rate based on whether
an individnal is actively at work
{including whether an individual is -
continuously employed), unless absence
from work due to any bealth factor
{such as heing dbsent from wark on sick
leave} is treated, for purposes of the
pian or health insurance Goveragc ‘as’

‘being actively at wark,

(B} The tules of this paragraph (e)(2){1)
are illustrated by the following
examples;

Example 1. (i) Facts: Under a group health
plan, an employee generally becomes ehglble
to enroll 30 deys after the frst day of -
employment. However, if the emiployee is not
actively at work on the first day after the end
of the 30-day period, then eligibility for
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enrollment is delayed until the first day the
employee is actively at work,

(ii) Conclusion. In this Example 1, the plan
viclates this paragraph (e)(2) (and thus alse
viclates paragraph (b) of this section).
However, tha plan would not violate -
paragraph (e)(2). or (b) of this section if, under
the plan, an absence due to any health factor
is considerad being actively at work.

Example 2. {i) Facts. Under a group health
plan, coverage for an employee becomes
effective:after 90 days of continuous service;
that is, if an employee is absent from work
(for any.reason) befare completing 90 days of
service, tha beginning of the 90-day period is
measured from the day the amployae returns
to work [w1thout any credit for servma before
the’absence).

{ii) C‘oncl'uszon ‘In; this Example 2,.the plan
violates this piragraph (e)(2} (and thus also
paragraph (b).of this section).becanse the 90-
day continvous service tequirement.is.a rule
for aligibility based on whether an individual
i nctively at work. However, the plan weuld
not viclate this paragrapli(e)(2) ar paragraph
(b) of this section if, underthe plarl,
ahsence due to any hedlth factor is ot *
considered an’ Abeenca foi purpokos of -
meaaurmg 90 daya of contmuous service.

{ii) Exception for the ﬁrat day of
work—{A) Notwithstandiug the ganeral
rule in paragraplhi. {e)(2)(1) of this section,
a plan ar issugr may esfablish d rule for
eligibility that fequirés an individual to
begin work for the employér sponsormg
the plar (or, in the case ofa
‘multiemployse plan, to Pegin a job in,
covered employment) before coverage
becomes effective, provided that such a
rule for eligibility applies regardless of
the'reason for the absence,

(B) Tlie rules of this paragraph -
(e)(2)(ii) are illuatratad by the following
examples:

Example 1. (i) Facts. Under the eligibility
provision of & group health plan, coverage for
new employees becomes‘effective on the firat
day that the employee reports to work.
Individual H is scheaduled to begin work an
August 3, However, H is unable to begin
work on that day because of illneea, H begins
working on August 4, and H's cuveruga is
effactive on Auigust 4,

(i), Conélusion. Ini this Emmp!e 1, the plan
provision does not violate this sedfion, -
Howaver, if coverage far individuals who do
not report to work on the first day they were
‘scheduled to work for.a reason unralated to
a heelth factgr (such as vacation or
bereaverrient) becomas effective on the first
day they were scheduled to wark, then the .
plan would violate this section.

Example 2. (i) Facls. Under a group heelth
plan, coverage for new employées becomés
effactive on'the first day of the month
following the employee’s firat day of wark,
regardless of whether the employes is
acfively at work cn the first day of the month.
Individual fis scheduled to hegin work on
March 24. However, J is unabla to begin work

on March 24 because of illness. | begins
warking en April 7 and /'s caverage is
affective May 1.

(ii) Conclusion. In this Example 2, the plan
provision does not violate this section,
Howover, as in Example 1, if coverage for
individuals alisent from work for reasons
unrelatad to a health factor bacame effective
despite their absence, then the plan would
violate this section.

(3) Relationship to plan provisions
defining similarly situated individuals—
(i) Notwithstanding the rules of
paragrapha (e)(1) and (2) of this section,
a plan or issuer may establish rules for
eligibility or get any individual’s
prerium or contribution rate in
ac¢otdance with the rules relating to
similarly situdted individuals iri -
paragraph {d) of this segtion.
Accordmgly, a plan or issuer may
distinguisli in rules for eligibility under

* the plan between full-time and part—t1ma

employees, betwoen permanentand
temporary or sessonal-etnployees,
between current and former emplayées,
and betweed' employees cirrently
performing services and employges no. .
longer performing services for the
smployer, subject to paragraph {d) of -
this section; However, other Féderal or
State laws [mcludmg‘tha COBRA
contifiuation provisions and the Family
and Medical Leave Act'0f 1993) imay
roquire an, employes or.the employee’s
dependents to he offered coverage and
set limjts on the premium or :
contribntion rate even though the
employee is ot performing services, .

(ii) The rules. of this paragraph (a](3]
are illustrated by the following * -
examples: '

Exampie 1. (1) Facts Under a group health
plan, employees are eligible for coverage if
they perform services for the employer for.30
or more hours per week or if they are on paid
leavd {srich as vacation, sick, or bereavement
leave}. Employees on unpaid leave are '
treated as a ssparate group of similarly -
situatdd individuals in accerdance with the

" rules of paragraph (d) of this section.

(11) Conclusion, In this Example 1, the plan
provisians do not viplate this section,
However, if the plan treated individuals
perform.mg services for the employer for 30
or mare hours per week, individuals on
vacation leave, anid individuals on
hereavement leave as & group of similerly
sitnated individuals separate from
individuals'on siek leave, the plan would -
violate this parsgreph (e) (and thus also
would violate paragraph (b) of this seation)
because groups of similarly situated
individuals cannot be established based on a
health factor (including the taking of sick
leave) under paragraph (d) of this section.”

Example 2. (i) Facis. To be eligible for
coverage under a bona fide collectwaly
bargained group heelth plen in the current
calendar quarter, the plan requires an
individual to have worked 250 hours in
coverad employment during the three-month
period that ends one month before the
beginning of the current calendar quarter.
The distinction between employees working

at least 250 hours and those working less
than 250 hours in the earlier three-month
period is not directed at individual
participants or beneficiaries based on any
health factor of the partlc:lpants or
heneficiarias.

(ii) Conclusion. In this Exampie 2, the plan
provision dose not violate this section
becausa, under the rules for sinilarly
situated individuals allowing full-time
employees to be treated differently than part-
time employees, employees who work at -
lpast 250:-hoars jn a three-menth period can
be treated differently than employees who
fail to. work 250 hours in that period, The
result would be the same if the plan .
permitted individuals to apply excess hours

. fromy; previous periods to satisfy the.
‘requiremerit for the current ¢uarter,

Exdmple 3., (i) Faets, Under a group health
plan, coversge of an employee is terminated
when the/individual's employment is
terminated, in accordance with the rules of
paragraph, (d) of this section, Employee Bhes
been covered under the plan, B experiences .

a disabling {llness.that prevents & from. - .
working,.B takes a leave of ubsence under the
Family and Medical Leave Act of 1993. At
the end of such leave, B (erminates
employmgm and consaquently loges coverage
undet, the plan. (This termination of coverage
is without regard to whatpver rights the
amployee (or members of the employse's
falmly] may have for COBRA c:ontmuation

1.

(i) Co Iuawn T this, Exampla 4, the plan
isi nltermlnatmg B's coyerage upon B's
termination of employmant does not vialate
this sactlon

Exam ple 4.11) Facts, Under a group haulth
pla.l:ll coverage of an emplayee is tarminated
when the amployaa ceases to parforrn
services for the employar sponsorjug the
plan, in aceardance with the rules of
paragraph {d) of this section, Employea Cia
Inid off for three months, Whan the 1ayoff
begins, C's coverage under the plan is
terminatet], (This tesmination of coverage is
without Tegerd to whatever righits the
emplayaa {or mambeérs of the emplayee’s
family) may have for COBRA continuation
coverage.)

(11} Conclusion, In this E'mmple 4, the plan
provision terminating (7a coverags upon the
cessetion of ('8 performanca of aarvices cdoes
not violete this section.

(f] Weﬂnass programs. A wallness
program is any program designed to
promote health or prevent disease.
Paragraphs (b)(2)(ii) and (c)(3) of this
section provide exceptions (o the
general prohibitions against
discrimination based on a health factor
for plan provisions that vary benefits
{including cost-sharing mechanisms) or
the premium or ¢ontribution for
similarly situated individuals in
donnection with a wellness program
that satisfies the requirements of this
paragraph (f). If none of the conditions
for obtamjng areward under a wallness

_program is based onan individual

satisfying a standard that is related to a
health factor, paragraph (f(1) of this
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section clarifies that the wellness
program does not violate this gection if
participation in the program is made
available to all similarly situated
individuals, If any of the conditions for
obtaining a reward under a wellness
program is based on an individual
satisfying a standard that is related to a
health factor, the wellness program does
not violate this section if the
requirements of paragraph (f)(2) of this
secltion are met.

(1) Wellness programs not subject to
requirements. If none of the conditions
for obtaining a reward under a wellness
program are based on an individual
satisfying a standard that is related to a
health factor (or.if a wellness program
does not provide a reward), the wellness
program does not violate this section, if
participation in-the prograin is made
available to all similatly situated
individuals. Thus, for example, the
following programs need not satisfy the
requirements of paragraph (f)(2) of this

‘section, if participation in the program
is made available to all similarly
situated individuals: .

(i) A program that relmbursea all or
part of the cost for membershlps ina
fitness center, :

(ii) A diagnostic testing program that
provides a reward for participation and
does not base auy part of the reWard on
outcomes,

(iii) A program that encourages
preventive care thrdugh the waiver of
the copayment or deductible ,
requirement under a group health plan_
for the costs of, for example, prenatal
care or well-baby visits,. -

fiv) A program that reimburses
employees for the costs ‘of smoking .
cessation programs without regard to
whalher tlEa employee quits smoking.

(v) A program thal provides a reward
to employees for attend_mg a monthly
health education seminar,

(23 Wellness programs subject to’
requirements. If any of the conditions
for obtamlng areward imder a wellness
program is based on au individual
satisfying a standard that is related to a
health factor, the wellness program does
not violate this section if the
requlrements of thls paragraph (f](z) are
met, .

(i) The reward for the wellndss
prograim, coupled with the reward for
other wellness programs with respect to
the plan that reqjiiire satisfaction ofa
staridard rolated to a health factor, must
not exceed 20 percent of the ¢ost of -
employee- only coverage under the plan
However, if, in additiou to employees,
any class of dependents (such as
spouses or spouses and dependent
children) may participate in the
wellness program, the reward must not

exceed 20 percent of the cost of the
coverage in which an employee and any
dependerits are enrclled, For purposes
of this paragraph (f)(2), the cost of
coverage ls determined based on the
total amount of employer and emplayee
contributions for the benefit package
under which the employee is (or the
employee and any dependents are)
receiving coverage. A reward can be in
the form of & discount or rebate of a
premium or ¢ontribution, a walver of all

* or part of a cost-sharing mechanism

{such as deductibles, copayments, or
coinsurance), the absence of a
surcharge, or the value of a benefit that
would otherwise not be provided under
the plan.

(u] The program must be reasonably
designed to promote health or prevent
disease. A program satisfies this
standard if it has a reasonable chance of
1mprovmg the health of or preventing
disease in participating individuals and
it is not overly burdensome, is not a
subterfuge for discriminating based on a
health factor, and. is not highly suspect
in the method chosen to promote health
or prevent disedée.

Fn} The program must give
individuals eligible for the program the
opportunity to qualify for the reward-
under the program at least once per .

ear,

{iv) The reward under the program
must be available to all sunllarly
situated individuals. -

(A) A reward is uot availabls to all
gimilarly situated individuals for a
period unless the program allows—

{1) A redsonable alternative stardard
(or waiver of the otherwise applicable
standard} for obtaining the reward for
any individual for whom, for that

~ period, it is unreasonably difficult due

to a medical condition to satisfy the
otherwise applicable standard; and -

{2) A reasonable alternative standard
{or waiver of the otherwise applicable
standard) for obtaining the reward for
any individual for whom, for that
period, it is medically inadvisable to
attempt to satisfy the otherwise
applicable standard,

B) A plan or issuer may sock
vorification, such as a statement from an
individual’s physician, that a health
factor makes it unreasonably difficult or
medically inddvisable for the individuat
to satisfy or attempt to satisfy the
otherwise applicable standard.

(v)(A) The plan or issuer must
disclose in all plan materials describing
the terms of the program the availability
of a-reasonable alternative standard (or
the possibility of waiver of the .
otherwise applicable standard) required

under paragraph {f)(2)(iv} of this section.

However, if plan materials merely

mention that a program is available,
without descrlblng its terms, this’
disclosure is not reguired,

(B) The following language, or
substantially similar language, can be
used to satisfy the requlrement of this
paragraph (f)(2)(v): “If it is unreasonably
difficult due to & medical condition for
you lo achieve the standards for the
reward under this program, or if it is
medically inadvisable for you to attempt
to achieve the standards for the reward
under this program, call us at [insert
telephone number] and we will work
with you to develop another way to
qualify for the reward.” In addition, -

“other examples of language that would

satisfy this requirement are set forth in
Examples 3, 4, and 5 of paragraph (A3
of this section,

(3) Examples. The rules of para raph
(6)(2) of this section are illustrate '
the following examples:

Example 1,{i) Facts: An employsr sponsors
a group health plén, The anfnual premium for
amployee-only coverage is $3,600 (6f which
the employer pays:$2,700 per year and the
employee pays $800 per year]. The annual *
premium for family coverage is $9,000 (of .
which the employer pays $4,500 per year and
the employee pays $4,600 peryear), The plan
offers a wellness program with an annual
praminm rebate.of $360. The program is
available only to employses.,

(ii) Gonclusion. In this Ewmple 1, the .
program satisfies the-requirements of ;.
paragraph (f)(2)(i) of this section beeause the
reward for the-weliness program, $360, does
not exceed 20 percent of the total annnal cost
of employea-only coverage, $720, ($3,600.x
20% = §720.) If any class of dependents is
allowed to.participate in the program and the
smployee is enrolled in family coverage, the
plan could offer the employse a reward of up
to 20 percent, of the cost of family coverage,
$1,800, ($9,000 x 20% = $1,800.) .

Example 2, (i) Facts. A group health plan’
gives an annual premium discount of 20
percent of the cost of employes-only coverage
to participants who edhers fo a wellness
program. The wellness program consists
solely of giving an annusl cholesternl test to
participimts. Those part1c1panta ‘who achieve
a count under 200 receive the premium
disgount for the year,

(iij Conclusion. In this Exampls 2, the
programi fails to datisfy the requuement of
being available to all sitnilatly situated
individuals bectuse soma participants may
be unable t6 achiave & cholesterol count of
under 200 ani the plan does it make
availabla a réasonable alternative standard or
waive the cholesteral standard, (In addition,
plan Thaterisls describing the prograim are

. required to disclose the availability of 8™

redgonable altarnative stanidard (or the
possibility of waiver of the othierwise -
applicable staridard) for obtaining the
premium digcount, Thus, thé premium
discount violates pa.ragraph (¢) of this section
becanse it may require an individual to pay

a higher premium based on a heelth factor of
the individual than is required of & similaily
situeted individual under the plan,
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Example 3. (i) Facts. Same facts as
Emmplé 2, except that the plan provides that
if it is unreasunably difficult due to a medical
condition for a participant to achleve the
targeted cholesterol count (or i€ it is
medically inadvisable for a participant to
attempt to achievs the targeted cholestercl
count) within a 60-day period, the plan will
make available a reasonable alternative
standatd that takes the relevent medical
condition into account. In eddition, all plan
materials describing the terma of the program
include the following statement:; “If it is
unreasonably difficult due to a medical
condition for you 6 achieve a'cholestarol
count under 200, or {f it {s medicaily
inadvisahle for you to-attempt to achieve a

count undet 20¢, call us at the number below -

and wse will work.with you to develop.- .
another way to get the discount.” Individual
Dheging a diet and exercise program but is
unsble to achievo a ‘chelestergl gount undar
200 within the prescmbﬁd penod. D's doctor
determmes 2] requlres prescrlptwn D
medication ta achi¢ve a niedically adyisable
cholesterol count. T ‘addition, the docter™
determines that 1 must be monitored through
periodic blood tests to continually réevaluate
D's health stitus, Theplan eccommadates D
by making the discount-available to D, but
only if ID follows the advice of s doctor's
regarding medication and blood tests.
~(ii) Gonclusion, In this.Example 3, the

program is.a wellness program because it. .
satigfies the five requirements of paragraph
(£)(2) of this section. First, the program .-
complies with the lifnits on rewards'under a
program.- Sacand, it is reasonably designed to
promote health criprevent dlSEI‘ISE. Third,
individuals eligible for the program aré.given
the opportunity to qualify for the reward at
least once per yéar. Fourth, the reward under
the prograrmi is available to all similarly -
aituated individuals because it
accommaodates individitals for-whom it is
unreasonably difficult due to a medical -
condition to achieve the teu'geted count (or
for whom it is médically inadvisahls to
attempt to achieve the targeted count) in the
prescribed period by providing a reasonable
alternative standard, Fifth, the plan discloses
in all materials describmg the terms of the
program the availability of a reasonable
alternative standard, Thus, the premium |
discount does not viglate this section.
’ Example 4, (i) Facis, A group health plan
will waive the $250 annual dediietible
{(which is less than 20 perc;ent of the annual
cost of employea-unly coverdge under the

* plan) for the following year for parhcipanta
who haven body mass index betweeh, 19 and
26, determined shartly hefore the heginning
of the year Hpwever, any partimpant for,
whom £t is nnreasonably difficult due to a
medical condition to atfain this standard
(and any participant for sham it is medically
inadvisable to atternpt to achieve this
-standard) during the plan year is given the

. same discount if the participant walks for 20
minutes three days a8 week, Any participant

. for whom it is unreasonably difficult due to
a medical condition to aftain either standard
(and any perticipant for whom it is medically
inadvisable to atternpt to achieve elther
standard) during the year is given the sama
discount if the individual satisfies an

alternative standard that is reescnable in the
burden it imposes and is reasonable taking
into consideration the individual's medical
situation, All plan materials describing the
torms af the wellness program include the
following statement; “If it is unreagorniably
difficult dire to-a medical condition for you

to achieve a body mass index between 1% and’

26 {or if it is medically inadvisable far you
to attempt to achieve this body mass index)
this year, your deductible willbe waived if
you walk for 20 mingtes thres days a week, .
If you canmot follgw the walking program,

call us at the number abiove and we will work

with yoii to develop another way td have
your deductible waived. Due to-a medical
condn‘lan, Individual K is unable to achieve
a BMI of between 14 arid 26 &nd is glso’
unable to follow the walking program. &:
Pproposes a program based on the
recommendations of £'s. physician, The plan
agregs to make the, digooint dvailable to Eif
E follaws the physician’s recommendations,
(1) Conclusion, In this Example 4, the
program satisfies the Five requirements of
patagrapli (£)(2) o this section, First, the
prograim cumphes with the'limits on'rewards
under a program. Secind, it is reaaonably

‘desighed to promote health or-prevent

disease, Third, individuals ehgxble forthe
program are given thg opportunity to.qualify
for the reward at least once Der year, Fourth,
the reward under the program is available to
allisimilacly situated individuals because it
generally accommodates ndividials for
whai it {5 unrsasonably difficult dustoa ™
medital condition to Echiéve (or for whem it
is medically inadvisable to attempt to
achieve)-the ta.rgeted body mass index by
providing & reasonable dlternative standard
(walking) and it accommaodates individuals
for whom it is unreagonably difficult due to
e medical condition (or for whom itis:
medically inadvisable to aitempt) to walk hy
providing an alternative standard that is
rensonable for the individual, Fifth, the plan
disclosas in'all materials describing the terms
of the program the availahility of a reasonabla
alternative standard fur every individual.
Thus, the walver of the deduetible does not
violate this section.

Example 5. (i) Facts. In conjunction with
an annual open enrollment period, a group
health plan provides a form for participants
to certify that they have not used tobacco
products in the precedmg twelve months,
Participants who do not provide the
certification arg assessed a surcharge that is
20 percent of the cost of employee-only
coverage, However, all plan materials
describing the terms of the welingsa | program

.include the following statement: “If {t is

unreasonably difficult due to a health factor
for you to meet the requirements under-this
program, (or-if it is medically inadvisable for
you fo attempt to mest the requiraments of
this program), we will make available a
reasonable altﬂmatlve standard for you to
avoid this surchafge.” It is unreasonably

- difficult for Individual F to stop smoking

cigarettes due to an addiction to nicotine (a
medical condition). The plan accomnodates
F Ly requiring F to participate in a smoking
cessation program to avoid the surcharge, F
can avoid the surcharge for as long as F
participates in the program, regardless of

whether F stops smoking (as long as I/
continues to be addicted to nicotine).

(i) Concluman In this Exampls 5, the
premium surcharge is permissiblo as a
wollness program becauss it satisfes the five
requirements of paragraph (£)(2) of this
section. First, the program complies with the
limits on rewards under a program. Second,
it is reasonably ‘designed to promote health
or prevent disease. Third, individuals eligible
for the program are given the opporturity to
qualify. for the réward at least once per. year.
Fourth, the reward under the program is
available to all similarly situated individuals
because it accqmmodates individuals for
whom it is unraasonably difficult die (o a
miedizal condition. (or for whom it's
mEdLGﬂﬂy inadyisable to sttempt) to quit
usingfohages protucts By providinga
reasonghlealternative standard. Filth, the

:plan’ discloses i all-materfdls deseribing the

terms of the prbgram the availability-ofa -
reaschahje alternative standard, Thus; the
premium surc:harge does not; vmlate this
section, . SRR

’ Exnmpfe 6. (1) Facts Sama Eacts as )
Example 3 except the plan accormmadates F-
by requmng F1to view, avera permd of 12"
months; a;12-hour video'serles oh health
problems dssotiated #ith tohatde ise, F ¢an
avoid the surcharge by complying w1th thls ‘

. Tequiremerit,

(ii) Conelusion; In, thlS Example S the
reqmremaut to watch the series of video, .
tapes i3 a regsonable alternatwe method for
avmdmg the surnharge . ¥

{g) Mors favorable treatment of
Individuals with adverse health factors
permitted—(1) I rules for aligibility—(i)
Nothing in this section prevents d group
health planor group health insurance

. isgnérfrom establishing more favorahle

rules for eligibility (described in -
paragraph (b](1) of this section) for
individudls with an adverse health
factor, sich as disability, than for
individuals without the adverse healih
factor, Moreover, nothmg in this section
prevents a plan orissuer from charging
a higher premium or tontribution with
respect to individuals with an adverse
health factor if they would ot be
eligible for the coverdge were it not for
the adverse hLealth factor. (However
other laws mcludmg State’insurance
laws, may set or limit premium rates;
these laws are uot affected by tlus
sectlon )

(i1} The rules of this paragraph (g)(1)
are illustrated by the follomng
examples i

Example 1; (1 } Facts. An employer sponsorq
a group health plan that generelly is ayailable
to employess, spouses, of employees, and
dependent children until age 23. However,
dependent childran who are disabled are
eligible for coverage beyond age 23. )

(ii) Concltiston. In thid Example 1, the plan
provision allowing coverage for disabled
dependent children beyond age 23 satisfies
this paragraph (g)(1} (and thus dees net
violate this section). :
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Example 2. (i) Facls, An employer sponsors
a group health plan, which is generally
available to employees (and members of the
employee 8 family) until the last day of tha
month in which the employee ceases to
perform servicea for the employer. The plan
generally charges employees $50 per month
for employea-only coverage end $125 per
month for family coverage, However, an
amployee who ceases to perform services for
the employer by reason of disahility may
remain covered undesr the plan until the last
day of the momnth that i3 12 months after the
month {n which the employee ceased to
perform services for the employer. During
this extended period of coverage, the plan
charges the employee $100 per month for
employee-only coverage and $250 per month
for family covérage. (This extended period of
coverage 1s without regard to whatever rights
the employee (or members of the employes's
family) may have for COBRA continuation
coverage.)

(i) Conclusion. In this Example 2, the plan
provision allowing extended coverage for
disabled émployees and their familiez .
satisfies this paragreph (g)(1) (and thuis does
not violate this section). In additio, the plan
18 permitted, under this paragraph (g)(1), to
charge the disabled employees a higher -
preinium during the extended pera.od of
coverage: . .

Exgmple 3. (i) Facts. To eomply wiLh the
requirements of a COBRA continuation
provision, a group health plan generally
makes COBRA continuation coverage

availeble for a maximum permd of 18 months-

in connection with a termination of
employment but maked the coverage
available for'a maximum periad -of 29 manths
to certain disabled Individuals and certain
members of the disabled individual's family.
Although the plan generally requires
payment ( of 102 percent of the applicable
preminm ‘for the first 18 months of COBRA
continnetion coverage, the plan requires
payment of 150 percexnt of the applicable .
premium for the disabled individual's
GCOBRA continuation coverage during the
disability extension if the disebled individual
would not be entitled t6 COBRA
continnation coverage but for the dieeblhty

{i1) Conclusion. In this Example 3, the plan
pravision allowing extendod COBRA
continuation coverage for disabled. .
individuals satisfes this paragraph (g)(1}
{and thus does not violete this section), In
addition, the plan is permitted, under this
paragraph (g)(1), to charge the disabled
individuals a higher premium for the :
extended coverage if the individuala wonld
not be sligible for COBRA continuation
coverage were it not for the disahility.
(Similarly,if the plan provided an extended
period of coverage for disabled individuals
pursuant to State law or plan provision rather
than pursuant to a COBRA continuation
coverage provision, the plan could likewisa
charge the disablad individusls a higher
premium for the extended coverage.)

(2} In premiums or coniribulions—i)
Nothing in this section prevents.a group
health plan or group health insurance
issuer from charging individuals a
premium or contribution that is less

than the premium (or contribution) for
similarly situated individuals if the
lower charge {s based on an adverse
health factor, such as disability.

(ii) The rules of this paragraph (g)(2)
are illustrated by the following example:

Example. (i) Facts. Under a group health
plan, employees are generally required to pay
550 per month for employee-only coverage
and $125 per month for family coverage
under the plan However, employees who are
disabled receive covarage (whather
amployee-only or family coverage) under the
plan free of charge.

{ii) Conclusion. In this Example, the plan
praovision waiving premium payment for
disabled employees is permittad under this
paragraph [g)(2) (and thus does not violate
this section).

{h) No effect on other laws.
Compliance with this section is not -
determinative of compliance with any
other provisiod of the Act{including the
COBRA continuation provisions) or any
other State or Federal law, such as the
Americans with Disabilities Act,
Therefore, although the rules of this
section woild not prohibit a plan or
issuer from tresting one group of -
similarly situated individuoals
differently from another (such as
providing differént benefit packages to
current and former employees), other
Federal or State laws may require that
two separate groups of similarly situated
individuals be treated the samie for
certain purposes (such as mel(lng the
same benefit package available to*
COBRA qualified heneficiaries as is
made available to active employees). In
addition, although this séctlon generally
does not impose new disclosure
chligations on plans and 1ssuers, this
section does not affect any other laws,
incliding those that fequire accurate
disclosures and prohibit intentional
misrepresentation. .

(i) Applicability dates. This séction
applies for plan years beginning on or
after July 1, 2007,

Signed at Wasbington, DG this 1st dey of
December, 2008,

Bradford P, Campbhell,

Acting Assistant Secretary, Employea Beneﬁ ts
Security Administration, U.S. Department of
Labor.

B For the reasons set forth above, 45

GFR part 146 is amended as follows:

PART 146—REQUIREMENTS FOR THE
GROUP HEALTH INSURANCE .
MARKET _

mi, Peraglaph[ 1(1) (vi) is added to
§146,101 as follows

§146.101 Basis and scope

* * * . *

[b)* xR

(1] * % ok

{vi) Prohibiking discrimination against
participants and beneficiaries based on
a health factor,

* X * * %

B 2. Section 146.121 is revised to read
as follows:

§146.121 Prohibiting discrimination
against participants and beneficiaries
based cn a health factor, ’

(a) Health factors (1) The term health
factor means, in telation to an
individual, any of the following health
status-related factors:

{i) Health status;

- (ii) Medical condition {including both
physmel and mental {inessés), as
defined in § 144.103 of this chapter,

(iii) Claims experience;

(iv) Receipt of health care;

(v) Medical bistory;

(vi) Genetic information, as deﬁned in
§144.103 of this chapter;

{vii) Evidente of insurability; or

(viii) Disability.

(2) Evidence of insurability
includes—

{i) Conditions arising out of acts of
domestic violence; and

(ii) Participation in activities such as
moteorcycling, snowrmobiling, all-terrain
vehicle tiding, horseback riding, sknng,
and other similar activities, :

(3) The decision whether health
_,coverage is elected for an individual
* (including the time chosen te enroll,
such as under special enrollment or late
enrollment) is net, itself, within the .
scope of any health factor, (However,
under § 146,117, a plan or issuer. must
treat special enrollees the same as
gimilarly situated individuals who are
enrclled when first ehglble )

(b) Prohibited discrimination in rules
for eligibility—(1) In general—(i) A
group health plan, and a health
insurance issuer offering health
insurance coverage in connection with a
group health plan, may not establish
any rule for eligibility (including
continued eligibility) of any individunal
to enroll for benefits under the terms of
the plan or group health ingurauce
coverage that discriminates based on
any health factor that relates to that
individual or a dependent of that
individual, This rule is subject to the
provisions of paragraph {b)(2) of this
section (explaining how this rule
applies to henefits);, paragraph (b)(3) of
this section [ellowmg plaus to impose
certain preexisting condition
exclusions), paragraph (d) of this section
(containing rules for establishing groups
of similarly situated individuals),
paragraph (e) of this section [relating to
nonconfinement, actively-at-work, and
other service requirements), paragraph
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() of this section (relaling to wellness

- programs), and paragraph (g} of this
section (permitting favorable treatment
of individuals with adverse health
factors].
* [if) For purposes of this section, rules
for eligibility include, but are not
limited to, rules relalmg to—,

(A) Enrollment; L

(B) The effective date of coverage;

(C) Waiting (or affiliation) periods;

(D) Late and special enrollment;

(E) Ehgrbrhtyg or benefit packages -
(incinding rules for indlviduals to |
change their selection among henefit
packagas);

_ [F) Benefits [rncludmg rules relatmg
to ceverad benefits, henefit restrictions,
and cost-sharing: meeharusms such as
coinsurance, copaymerts, and.

deductibles), as described.in paragraphs :

(b)(2) and {b)(3) of this section;. -

{G) Continued eligibility; and -

H) Terminating coverage (mcludmg
disenrollment) of any mdlvrdual under
the plan,

{iti) The rules of this paragraph {h](l)
are illustrated by the followmg oo
examples:

Example 1, (i} Fﬂcts. An employer apunsors
a group health plan that is available ta all
employeés who enroll within the first 30
days of their employment. Hluwaevaer,
employess who do niot enroll within the first
30 days cannot enroli later unless they pass
a physical examination, .

(1) Conclusion, In this Example 1, the
raquuement to pss & physrcal examination
i arder to eriroll in the plan isa rule for
eligibility. that discriminates based on ane or
more health factors aud thus violates this
paragraph (h)(1).

Example 2, (i} Facts, Under an employer a
group health plan, employees wha enroll
during the first 30 days of employment (and
during special enrollment periods) may
choose betwoon two betefif packages: an
indemmity option and an HMO option,
However, employses wha enioll during late
enrollment are’permitted to enroll only in the
HMO option end only if they pr0v1de
avidence of good heslth.

(ii) Gonelusion, In this Example 2, the
requrrement to provide evidence of good .
health in order to be eligible for late
enrollment in the HMO option is a tule for
eligihility that discriminates based on one ar
moreé health factors dnd thus violates this
pa.ragraph (b)(1). Howaever, if the plan did not
require évidence of goad health but limited
late enrollees to the HMO option, the plan’s
rules for eligibility:would not discriminate
based on any health factor, and thus would
not violate this paragraph (b)(1), because the
time an individual chooses to enroll is not,
itself, within the stope of any hoalth Factar.

Example 3. (i) Fects. Under an emplayer’s
group health plean, all employees generally
may anroll within the firat 30 days of
employment. However, fudividuels who
participate in gertain recreaticnal activities,
including motoreycling, are excluded from
coverage.

(if) Conclusion. In this Example 3,
excluding from the plan individuals who
participate in recreational activities, such as
motorcycling, is a rule for eligibility that
discriminates based on one or more health
factors and thus violates this paregraph
L)1)

Example 4. [1] Facts. A gronp health plan
apphes for a group health policy offered by
an issuer. As part of the application, the
issuer receives health information about

individuals ta be covered under the plar, .
Individual A js an employee of the .emplayer
maintaining the plan, A and A's dependents
have a history of high health claims. Based
an the information ahout A and A's

. dependents the {ssuer. excludaa Aand A's

dependents from the group poligy it offers to
the employer., .

(i) C‘oncIuswn In this E'mmp!e 4 ‘the _
issuer's exclusion of A and A's dependents
from coverage is'arule for eligibility that.:
digcriminates basad en one ot more health
factors, and. thus yiolates this paragraph. .

b)(1). (If the employer is a small amployer
“under 45 CFR 144,103 (generally, amn-

employer with 50 or fewel einployees), the
igauter alsdl may vmlata 45 CFR 146.150,
which I‘equ.lres issiiers to offer all the policies
they sell in the small group market ona.
guarantoed availahle basis to ell-small
ernployers and to accept every eligible
individual in every small employer:group.) If
the plan provides coverage through this
policy and does not provida equivaleni,
coyerage for A and A’s dependents thigigh
other maeans, the plan will also vmlata this
paragraph (b)(1). ~ -

(2) App]rcatlon lo beneﬁts—(r}
Gensral rile—{A) ) Under thig section, a
group health plan or group health
husurance igsuer is not required to -
provide coverage for any partmular
benefit to any group of similarly
situated individuals. .

(B) However, benefits provided under
a plan or through group health ‘
insurance covérage rust be uniformly
available to all similarly situated
iudividuals (as described in paragraph
(d) of this section). Likewise, auy
restriction on a hensfit or henefits must
apply uniformly to all similarly situated
individuals and must not ba directed at
individual participants or beneliciiries
based on any health factor of the-
participants or bensficiaries :
(determined based on all the relavant -
facts and circumstances). Thus, for
example, a plan or issuer may limit or
exclude benefits in relation to a specific
diseage or condition, limit or exclude
benefjts for certain types of treatments
or drugs, or: 1imit or exclide benefits
based on a-determination of whether the
benefits are experimental or not
medically necessary, but only if the -
bensfit limitation or exclusion applies -
uniformly to all similarly situated
individuals and is not directed at
individual participants or beneficiaries
based on any health factor of the

participants or beneficiaries. In
addition, a plan or issuer may impose
annual, lifetime, or other limils on
benefits and may require the satisfaction
of a deductible, copayment,
coinsurance, or other cost-sharing
requirement in order to obtain a benefit
if the limit or cost-sharing requirement
applies unjforinly to all similarly
situated individuals and is not directed
at individual participants or
beneliciaries based on any health factor
of the participants or beneficiaries. In
the case of a cost-sharing requirement,
see also patagraph (b)(2)(ii) of this
section, which permits variances in the
applieation of-a cost-sharing mechanism
made available uader a wellness -
program.: (Whetherany plan provision
or practice with fespect to benafits °
complies with this paragraph [b](z][i)

- does not affect Whether the provu;mn ar

practlce is petiiitted nider any other
provision of ERISA, the Americans with
Disabilities Act,.or any.other law,

whether State or Federal.) |

(C) For purposes. of this- pa.ragraph
(b)(2){), a. plan amendment-applicable-
to all individuals in one or more groups
of siniilarly ¢ituated individuals uuder
the plan dnd made effectivé vio earlier
than'the first day of the fiest plan year
alter the amandment is adopted is not
considered to be’ directed at any,
individual participants or beneficiaries.

"(D) The rules of this paragraph
)2} {i) are illustrated by the followmg
examples:

Examplo 1, (i) Facts, A group health plan
applies’a $500,000 lifetime limit on all
henafits to each participant or beneﬁmary
covered under the plan, The limit is not
directed at individual participants ar
beneficiaries,

(ii) Coniclusion. In this Example 1, the Linit
does not violate this paragraph (b)(2}(i)
because $500,000 of benefits are available
uniformly to each participant snd beneficiary
under the plait and because the limit is
applied uniformly to all participants and
beneliciaries dnd is hot diracted at individunal
participants or béneficiaries.

Example 2. (1) Facts, A group health plan
has a $2 million lifetime limit on all benefits
(and no other lifetime limits). for participants
covared under the plan. Participant B fllJ
claim for the treatment of AIDS. At the next
corporate board meseting of the plan sponsor,
the claim is discussed. Shortly thereafter, the
plan is modified to impose a $10,000 lifetime
limit on bhenefits for the treatment of AIDS,
effective bafore the beginning of the next
plan year. .

(ii) Conclusion. The facts of this Example
2 strongly suggast that the plan modification
is directed at B based on B's claim. Absent
ontweighing evidence to the contrary, the
plan violates this paragraph (b){2)(1).

Example 3. {f) A group health plan applies
for a group health policy offered by an issuer,
Individual C is covered under the plan and
has an adverge health condition. As part of
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the application, the issuer receives health
information about the individuals to be
covered, including information sbhout C's

" adverse health condition. The policy form
offered by the issuer generell provndes
benefits for the adverse health condition that
C has, but in-this ¢ase the issuer offers the
plan a policy modified by'a rider that
excludes benefits for C for that condition.
The exclusionary rider is made effective the
firat day of the next plen year.

(ii) Conelugion. In this Example 3, the
{ssuer violates this paragraph (b)(2}{1)
because benefits for C's condition are
available to other individuals in the group of
similarly situated individuals that includes C
but are not availabls to C. Thus, the benefits
are not uniformly eveilable to all similarly
situated individuals. Even though the
sxclusionary rider {5 made effactive the first
day of the next plan yeat, because the rider
does not apply to all similarly situated
Individuals, the issuer violates this paragraph
(bi(2)(®). .

Exampls 4. (i) Facts. A group Health plan
has a $2,000 lifetima Yimit for the treatment
of temporamandibular joint syndrome (TM]).
The limit is applied uniformly to all similarly
situated individuals and is‘not directed at
individual participarts or benefioieries.

(ii) Conclusion: In this Example 4, the limit
dods, not violate this paragraph (b){2){1}
because $2,000 of benefits for the treatment
of TM] are available uniformly to all
similarly situated individuals and & plan may
limit benefits covered i relation to a specific
disease or condition if the 1imit applies
uniformily to all similarly gituated
tdividuals and-is not directed at {ndividual
perticipants or beneficiaries. (This example
does not address whather the plan provision
is permissible under the Americans with ,
Disabilities Act or any other applicable law.)

Example 5, (i) Facts: A group health plan
applies a $2 million lifetime Hmit on all
benefits, Howe¥sr, the §2 million lifetime *
limit is reduced to $10,000 for any *
participant or beneficiary covered under Lhe
plan whohaa a congenital heart defect. -

(ii) Conclusion, In this Example 5, the
lower lifetiine limit for participants ‘and
beneficiafies with a-congenital heart defect”
violates this par'lgraph M(2)() because
benafits under the plan are not uniformly
available to ali similarly situated individuals
and the plan's lifetime limit on benefits does
not apply uniformly to all similerly sitaated
individuals, . -

Example 6. (i) Facts. A group heﬂlth plﬂn
limits benefits for prescriptlon drugs to those
listed on a drug formulary, The limit 1a
applied umfmmly to all similarly situated
ndividuals and is net directed at individual
perticipants or boneficiaries. :

{it) Conclusion. In this Exampls 6, tha
exclusion from coverage of drugs. not listed
on the drug formulary doos not violate this
paragmph th)(2)(1) because bonefits for
prescription drugs listed on the formulary are
uniformly available to all similarly situated
individuals and because the exclugion of
drugs not listed on the formulary applies -
uniformly to all Slmilﬂl‘ly aituated
individuals and is not dirscted at individual
participants or beneficiaries.

Example 7. (i) Facts. Under 4 group health
plan, doctor visits are generally subject to a

$250 annual deductible and 20 percent
coinsurance requirement, However, prenatal
dactor vigits are not subjact to any deductible
or coinsurance requirement, These rules are
applied uniformly to all similarly situated
individuala and are not directed at individual
participants or beneficiaries.’

(ii) Conclusion. In this Example 7,
imposing different deductible and
coinsurance requirements for prenatal doctoy
visits and other visits does not viclate this -
paragraph (b){(2)(i) because a plan may
establish different deductibles or coinsurance
requirements for different services if the
deductible or coinsurence requirement ia
appliad uniformly to all similarly situated
individuals and is not directed at individual
participents or beneficiaries.

Example 8. (i) Fdofs. An employer BPONSOIS
a group health plan thet is available td afl
current employees. Under the plan, the
medical care expenses of each employes (end
the employee's dependents) are reimbursed
up to an-annital maximum amount, The
maximum reimbursement amount with .
respect to an employee for a year ia $1500
multiplied by the number of yéars the
employee has participated in the plan,
reduced by the total razmbursements ‘for prior

‘years, .

(i) Conm‘usmn Tn this Example B, the
variahle annual Limit does not violate this
paragraph (b)(2)(i). Although the maximum.
reimbursement amount for-a year varies
smong employebs within the same group of
similarly ‘situate_d individuals based on prior
claims expenence, employess who have
participated in the plan for the same length
of time are eligible for the same-total benatit
over that length of time (and the restriction
on the maximmm reimbursement amdunt is -
not directed at any individual participents or
beneflciaries based on any health factor).

(ii) Exception for wellness  programs.
A group health plan or group health
insurance issuer may vary hensefits,
including cost-ghdring mechanisms
(such as-a deductible, copayment, or
coinsurahce), based on whether an -
individual has met the standards of a
wollness program that satisfies the -
requirements of parageaph (f) of this
section.

(i) Specific rule relating to sowrce-of-
injury excluswnsfﬁtA_) If a.group health
plan or group health insurance coverage
generally provides henefits for a type of
injury, the plan orissuer may not deny
henetits otherwise provided for
treatment of the injury if the injury
results from an agt of domestic violence
or a medical condition (including both
physical and mental health conditions),
This rule applies in the case of an injury
resulting from a medlical condition even
if the condition is not diagnosed before
the inju : :

{B) The rules of thlS paragraph
(b){2)(iii) are illustrated by the following
examples:

Example 1. {{) Focts. A group health plan
generally provides medical/surgicel benofits,

including benefits for hospital stays, that are
medically necessary. However, the plan
excludes benefits for eelf-inflicted injuries or
injuries sustained in connection with
ettemnpted suicide. Because of depression,
Individual D attempts suicide. As a result, D
sugtaine injuries and is hospitalized for
treatment of the injuries. Under the
exclusion, the plan denies D henefits for
treatment of the injuries.

(i1) Conclusion. In. this Example 1, the
suicide atternpt is the result of a medical
condition {depression), Accordingly, the
denial of benefits for the treatments of D's
injuries violates the requirements of this
peragraph (b)(2)(iii) becauae the plan
provision excludes benefits for treatment of
an injury resulting from-a madical condition.

Example 2. (i) Facts. A group health plan
provides benefits for head injuries generally,
The plan also has.a general exclusion for any
injury sustainéd while participating in any of
a number of recreational activities, including
bungee jumping. Howaver, this exclusion
does not apply to any injury thet results from

. a medical conditfon (nor from domestic

violence), Participant E sustains a head
injury while bungee jumping, The injury did
not result from a medical condition (nor from
domestic violencs), Accordingly, the plan
denies benefits for £'s head injury.

(i) Conclusion. In this Example 2, the plnn
provision that denies benefits based on the.
source of an'injury does not resizict henefits
based on an act of demestic violence or any |
madical condition. Therefors, the provision
is permissible under this paragraph (b){2)(iii)
and does not violate this section. (However,
if the plan did net allow E to enroll in the
plan (or applied different rules for ehg1b111ty
to E) because E frequently participates in
bungee jumping, the plan wonld violate
paragraph (b){1) of this section.)

(4) Relationship to § 146.111. (i) A
preexisting condition exelusionis
permitted utider this section if it —

(A) Complies with §146.111;

(B) Applies unlformly to all mmﬂaﬂy
situated individhials (a5 described in
paragraph (d) of this.section); and

(C? Is not directed at individual
participants or beneficiaries based on
any health factor of the participants or
beneficiaries. For purposes of this
paragraph (b)(3)(1)(C); a p]an ‘ )
amendiment relatmg to a preexisting
corndition exclusion dpplicable to all -
individuals in one or miore groups of
siniilarly situated individuals under the
plan and made effective no earlier than
the Frst day of the first plan year after
the amendment is adopted is not
considered {o be directed at any
individual patticipants or beneficiaries.

(i) The rules of this paragraph (b)(3)
are 1llush‘ated by the following
examples . '

Example 1, (i) Facts, A group health plan
imposos a preexisting condition exclusion on
all individuals enrollad in the plan, The .
exclusion applies to conditions for which
madical advice, diagnosia, cars, or treatment
was recommendad or received within the six-
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month period ending-on an mdnndual’s
snrollment date. In addition, the exclusion
generally extends for 12 months after an
individual's enrollment date, but this 12-
month period is offset by the number of-days
of an individual's creditable coverage-in
accordance with §146.111, There is nothing
to indicate that the exclusion is directed at -
individual participants or beneficiaries;

{ii) Concfusion. In this Example 1, even
though the plan’s preexisting condition
exclusion discriminates against individuals
based on one ormora health factors, the
preexisting condition exclusion does not
violate.this section because it applies
uniformly to all similarly situated
individuals, is not directed at individual
participants or benaficiaries, and complics
with § 146,114 (that is, the requirethents
relating to the six-month look-back perlod
the 12-month (cr 18-month)] masimurm:

“exclusion period e.nd the creditable coverage
offset).: - - e e

Example 2. (1] Faets A group health plan
excludeg coverags for conditions with Tespect
to which medical advice, diagnosis, caré; or
treatment was técommended of receivad:
within the six-marnth period ending on-an,
individual’d enrollment date, Unider the plan.
the presxdsting tondition sxchision generally
extends for 12 thonths, offsat by craditable
coveraga. However, if arindividual has no
claims in the first si% months following
enrallment, the remainder of t.he excluslon
period is waived.

(i1} Conclugion. In thrs Example 2,the
plan’s preexisting condition oxclusions
violate this section hecaise thay do not meet
the requiremients of this paragraph (bI(3);
specifically, they do not apply uniformly to,
all similarly situated individuals. The plan-
pravisions do not apply uniformly te all -
stmilarly situated individuals becanse
individuals who have medical claims during
the first six months follawing enrollmieit are
not treated thie same ag aimilarly sjtuated
individuals with ne claims durmg that
period. (Under paragrapli (d) of this saction,

the graups cannot be treated ns two deparate

groups of similafly sitiated individuals
because the distinction is based on a Health
factor.) C

(o) Prohrbrted discrimination in
premiums or contributions—(1) In
general—(i) A group health plan, and a
health insupance lgsuer offermg Health™

insurange coverage in connection with a
group health plan, mdy not require dn
individaal, as a candition of enrollmént
or contimied enrollment under the plan
or group health insurance coverage, to
pay a premium or contribution that i 15
greater than the premium or ’
contribution for a similarly situated
individual (described in paragraph (d}
of this saction) enrolled in the plﬂn or
group health insurance coverage based
on any health factor that relates to the
individual or a dependent of the
individual.

(ii) Discounts, rebates, payments in
kind, and any other premium
differential mechanisms are taken into

account in determining an individual’s
premium or coniribution rate. (For rules
relating to cost-sharing mechanisms, see
paragraph (b)(2) of this section
(addressing benefits).)

(2) Hules relating to premium rates—
(i) Group rating based an health factors
not restricted under this section.
Nothing in this section restricts the ..
aggregate amount that an employer may
be charged for coverage under a group
health plan.

(i) Lzst billing based on a health
factor proh}.'bIted However, a gronp
health insurance issuer, or a group
health plan, may not ¢uote or charge an
employer (or gn 1nd1vidual] g different
premium, for; divid
similarly.situated individuals based on
a health. factor, (But see paragiaph’ [g] of

this section permitting favorable

treatment of individuals wrth adverse

health factors.} " i :
(iil) Examples. The rules of thls

paragraph (c)(2) are illystrated-by the

following exemples

* Example 1, (i) Facts, An employer eponsore
a group heelth plan and purshases coverage
from a heslth insurance issnar. In orderto -
determine the praminin rate forthe .
upcoming plan year, the issuer: reviews the
claims experience of individuals eovered
under the plan. The issuer finds that - .
Individual F had significantly higher- clarms
axperienge than similarly situated

. indjviduals in the plan. The isauer quotes the

plan a higher par- pertic:lpent rate because of
s claims experience.

- [ii) Conelusion. In this Examp]e 1, the
issuer does not violate the prov1stoue of this
paragraph (c)(2) hocause the issuer blends the
rate so'thit the émpldyeris not quoted a -
higher rate for F than for a simitarly sitiated
individual based on F's cldims experiance.

Example 2. (1) Facts. Same facts as
Example 1; oxcept that the issuer quotes the
employer g higher premiupm rate for F, .
because of s glaims gxperience, than for a
similarly situated individual.

(id). Gonclugion, In this Example 2, the
issuer violates this paragfaph (¢)(2).
Moreaver, even if the plan purchased the
policy based on the quote but did not requifre
a higher participant contribttion for ¥ then
for a similarly situated individual, the issuer
would still violate this paragraph (c}{2) (but
in suth a case the plan would not violata this
paragraph {e)(2)).

(3) Exceptian for wellness j programs
Notwithstanding paragraphs.(c){1) and
{€}(2) of this sectlon, a plan or issuer
may vary the amount of premium or

contribution it requires similarly

sitnated individuals to pay based on
whether an individual has met the
standards of a wellness program.that
satisfies the requirements of paragraph
(P of this section.

(d) Similarly situated mdrwduals The
requirements of this section apply only
within a group of individuals who are

l_1n a group.of-

treated as sunrlarly situated mdlvrduele
A plan orissuer may treat participants
as a group of similarly situated
individuals separate from beneficiaries,
In addition, participants may be treated
as two or.more distinct groups of

- similarly situated individuals and

beneficiaries may be tréated as two.or -
more distinct groups of similarly
situated individuals in accordance with
the rules of this _paragraph (d):- '
Moreover, if individuals have & choice -
of two or more benefit packages, -
mdlvrduals choosing one benefit
package may be {reated as one or more
groups of similarly sitiated individuals
distinct from individuals ehoosing
enother benefit’ peekege. _

(1] Partwrpants Sub;eot to pmagmph
{d)(3) of this gection, aplan or issuer
may treat partrmpante as twa or more.
ps of 51 1larly situatad
ndivig ‘ tinctlon betwesn or
among. the groupe G fpartlelpants is. .
besed on.a bona fide employment -based
classification consistent with the
eniployer’s ustal business practice.
Whether an "ployment -based
classifigation is bona fide is determined
on the bams of all the relevant facts and

'e1roumstanees Relevent facts and’

circumstances include whether the
employer uses the classification for
purposes independent of qualification .
for health c¢overage (for example,
determining eligibility for'ether °
employee benefits or determining other
terms of employment] Subjec:t to
paregraph (d)(3) of this section,
examples of classifications that, based
on all the relevant facts. and :
circumstances; may be bona fids .
include full-time versus part-time
statns, different geographic location;
membership in a collective bargaining
unit, date of hire, length of service,
current employee versus former
omployee status, and different .
occupations. Howesver, a classification
based on any health factor is not a bona
fide employment-based classification,
unless the requireinente df paragraph (g)
of this section are satislied (permitting
favorable treatment of mrl v1duals With
advetse hadlth Tactors).

(2) Beneficiarfes—{i) Sub)ecl 1o
paragraph (d)(3) of this section, a plan
or issuer may treat beneficiaries as two
or mora distinet grotips of similarly
situated individuals if the distinction

" batween or among the groups of
~ benseficiaries is based on any of the

following factors;

(A] A bona fide employment -based
classification of the pertlelpent through
whom the beneficiary is receiving
coverage; '
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{B) Relationship to the participant {for
exariple, as a spouse or as a dependent
child);

(C) Marital status;

(D) With respect to children of a
participant, age or student status; or

(E) Any other factor if the factor is not
a health factor.

(i) Paragraph {d)(2)(i) of this section
does not prevent more favorable
treatment of individuals with adverse
health factors in accordance with,
paragraph (g) of this section.

(3} Discrimination directed at
individuals. NotWrthstandmg :
perﬂgrﬂphe {d)(1) and (d)(2) of this
section, if the oreation or modification
of an employment or coverage
classification is directed at individual
participants or beneficiaries based on
any health factor of the partlelpants or
beneficiaries, the classification is nat
perm1tted under this paragraph (d},
unless it is perthitted under paragraph’
(g) of this section (permitting favorable
treatment of individuals with adverse
health factors), Thus, if an employer
modified an employment-based -
classification to single out, based on a
health factor, individual participants
and beneficlaries and deny them health
coverage, the new classification would
not be permitted under this section.

[(4) Examples. The rules of this
paragrapb (d) dre iilustrated by the
following examples:

‘Bxamiple 1, (i] Foots. An employer BpONSOrs
a group health plan for full4ime employees
only. Unider the plan (consistent with the
employer's usnal business practice),
employees who norinally work at least 30
hours per week are considerad t6 be working
full-time. Other eniployces are considered to
be working part-time. There 1s no evidénce
to suggest that the classification is directad
at ind{vidual participants or beneficiaries,

(i) Conclusion. In this Example 1, treating
the full-time and part-Hme employees as two
separate groups-of gim#lafly situated
individuals is permitied under this paragraph
((l] bacatise the classification ia bona fide and
is not directed at individual pﬂI‘thlpaIltS ar
beneficiaries.

Exdmple 2, [1] Fdcts. Undera group healt.h
plan, coverage is made available to
amployees, theif spouses, and thair
dependent childrern, However, coverage is
made available to a dependetit child only if
the dependent child is under age 19 (or
under age 25 if the child is continutusly
enrolled full-time in an institution of higher
learriing {full-timé students}). There is no
evidence to suggest that these classifications
are diracted at individual paltmlpants or
benoFciarias. -

(ii) Conclusion. In this Example 2, treat]ng
spouses and dependent children differently
by imposing an age liniitation on dependent
children, but noton spouses, is permitted
under this'paragraph (d). Specifically, the
distinction betweon spouses and dependent
children is permitted under paragraph (d)(2)

of this section and is not prohibited under
paragraph (d}(3) of thia section because it is
not directed at individual participants ar
benefmlenea It is also permissible to treat
]i\endent childrer. who are under age 19 (or
time students nnder age 25) 4s a group
of similarly situated individuals separate
from those who are ege 25 or older (or age
19 or older if they are not full-time studants)
becausa the classification {s permitted under
paragraph (d)(2) of this section end is not

* directed at individual participents or

beneficiaties.

‘Example 3. (i) Facts. A university sponsors
a group health plan that provides one health
benefit package to faculty and another health
benefit package to other staff. Faculty and
staff are tredted differently with réspect to
other employee benefits such as fetirement
benefits and leaves of absetice. There is no
evidence to suggest that the distinction is
directed at individual partlclpants or
beneficiaries.

(ii) Cortelusion: In this Example 3, the
classification is permitted under this-
paragraph (d) because there is a distinction
based on a bona fide employment-based
classification consistent with the employer’s
usual bnsiness practice end the distinction is
nat directed at individual purticipants and .
beneficiaries,

Example 4, (i) Facts. ‘An employer sponsors
a group health plan that is available to all
current employees. Former employees may
also ba eligible, but only if they complete a
gpecified number of years of service, are
enrolled under the plan at the time of
termination of employment, and are
contlnuously enrolled from that date. Thare
is no evidence to suggest that these
distinctions are directed at individual
perticipants or beneficiaries.

(ii) Conclusion. In this Example 4 _
imposing additional ehglhlhty requirements
on former employees is permitted because a
classification that dlstmgmshes between
current and former employees is a bona fide
employment-based classification that is
permltted under this paragraph (d), provided
that:it-is not dirécted at individual
participants or beneficiaries. In addition, it is
permissible to distinguish between former
amployees who sat{sfy the setvice’
requirement and those who do not, provided
that the distinction is not directed at
individual participants or béneficiaries.
(However, fornmier employées who do not
satisfy the éligibility criterid may,
tionetheléss, be eligibla-for continued
coveraga pursifant to a COBRA continnation
provision or similar State.law,) -

Example 5,.(i] Facts, An employer spongors
a group healih plan that provides tho same
benetit packege to all seven employees of the
employer Six of the seven emiployess have
the sams job title.and reeponmbrlitles but
Employee G has a different job title and
difforent respongibilities. After G files an
expensive clairn for benefits undet the plan,
coverage under the plan is mOdlf_lHd so that
employees with G's joh title receive.a
different benefit package that includes a
lower lifotime dollar limit then in the benefit
package made evajlahle to tha other six
enmiployees,’

{ii) Conelusion, Under the facts of thie
Example §, changing the coverage

classification for G based on the existing
employment classification for G is not
permitted under this paragraph (d) beceuee
the creation of the new coverage
classification for Gis directed at G based on
one or more health factors. S

(e} Nonconfinement and actively-at-,
work provisions-—{(1) Nonconfinement
provisions—{i) General rule, Under the
rules of paragraphs (b) and (c) of this
section, a-plan or issuer may not
sstablish a rule for eligibility (as
described in paragraph (b)(1)(il) of this
section) or set any individual’s premium
or contribution rate based on whether -
an individual is confined to a hospital
or other health care institution. In -
addition, under the rules of paragraphs
(b) and (c) of this section, a plan or
issuer may not establish a rule for
eligibility or set any individual’s
premium or contribution rate based on
an individual’s ability to engage in
normal life activities, except to the
extent permitted nnder paragraphs
(e)(2)(i1) and {e)(3) of this section
{(permitting plans and issuers, under ..
certain circumstances, to distingnish
among employees based on the.

~ performarice of services). .

(il) Examples, The rules of this-
peragraph (e)(1) are illustrated by the
following examples:

Example 1. (1) Facts. Under a group health
p]an, coverage for empleyeee and their

coverage for 4 dependent who is canfmed to
e hospital or other health care institution

‘does not become effective until the

confinement ends.

{if) Conclusion. In this Emmple 1, the plan
violates this paragraph {g)(1) beoauee the
plan delays the effective date of coverage for
dependents based on confinement ta a |
hospital or other healfh care meututlon

Example 2, (i) Facts. In previous yoars, a
group health’ plan has provided coverage
through a group health Insurence policy
offered by Isstier M. However, for the gurrent
yoar, the plun provides coverage through o
group health insurance policy offerod by
Issuer N. Under Isstier N's policy, items and
services provided in connection with the .
confinement of i dependent to a hospita] or
other health care institution are niot covered
if the confinement ia covered under an
extension of benefits claues from a previous
health'insurarice iséuer.

i) Cortclusion. In this Eramp]e 2, Issuer
N violates this paragraph (8){1) bétause the
group health insurance coverage rostricts
benefits (a ruls for eligibility trider peragraph
(1)(1)) based on.whether a dependent is -
confined to.a hespital or other health care .
institution that is covered under gn.oxtension
of benefits clause from a previous issuer,
State law cannot change the ohligation of

- Issuer Nunder this section, However, unider

State law Issuet M may also be responsible
for providing benefits to such'a dependent.
In & case in"Wwhich Issuer N has an obligation
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under this section to provide benefits and
Issuer M hes en obligation under State law
to provide benefits, any State laws designed
to prevent more than 100% reimbursement,
such as State coordination-of-henefits iaws,
continus to apply,

(2) Actively-at-work and conbinuous
servicg provisions—(i) General rule—(A)
Under the rules of paragraphs (b) and (c)
of this section and subject to.the -
exception for the first day of work:
described in paragraph (e)(2)(ii) of this
" section, a plan ¢r.issuer may not-
estehlish a rule for eligibility (as .
described in paragraph (b){1)(ii) of this -
section) or set any individual's pleminm
or contributiou rate based on whether -
an individual is actively at work .
(including whether an individual is: .
continuously employed), unless absence
From work due to-any health factor. -
(such as being absent from work on sick
leave) is treated, for purposes:of the
plan or health insurance: coverage as
being actively atwork, - . - -

{B) The rules ofthis paragraph {e) [2)(1)
are illustrated by the. follewmg
examiples; .

Example 1, (i) Facts. Under a group health
plan, an employee generally becomes eligible
to enroll 30 days after the first day of -
etnployment.:However, if the emplgyee is not
actively at work on the first day after the end
of the 30- day penod then eligibility for .
enrellment is'delayed until the first. day the
amployes is dctively af work,

(i) Canclusan In this Example 1,’the plan
violates this'paragraph (e)({2) (and thusslso’
violates paragraph (b) of this sectiomn),
However, the plan would nat violate
paragraph (£)(2} or'(b) of this section if, under
the plan, an absence due t& aily bealth factor
i considered being at.twely at work,

Example 2. (1) Facts. Unider & group health
plan, coverage for an employee begomes
effective after 90 dayd of continuous service;
that is, if an employee is absent from work
(for any reasan)-before completing 90 days of
service, the heginning of the 90-day period is
meagstired from the day the’ amployee returns
to work (withenit any credit far service before
the absence)

(ii) Concluszon, In this Exomple 2, the
plan violates this paragraph (e](2) {and
thus algo paragraph (b) of this eectmn)
because the QO-day continuous service
requirgment is 4 rule for eligibility
based on whether an 1ndw1dual is
actively at work. However, thé plan
would not violate this paragraph (e}(2)
or paragraph (b) of this section if, under
the plan, an absence due to any health
factor is not considered an absende for
purposes of measuring 80 days of
continuous servica,

(1i) Exception for the first day of
work—(A) Notwithstanding the general
rule in paragraph (e){2){i) of this section,
a plan or issuer may ¢ gstablish a rule for
eligibility that requires an individual to

begin work for the employer sponscring
the plan (or, in the case ofa
multiemployer plan, to begin a job in
covered employment) before coverage
becomes, effective, provided that sucha
rule for eligibility applies regardless of
the reason for the absence.

(B) The rules of this paragraph -
(e)(2)(ii) are illustrated by the followmg
examplas;

Emmple 1.0 Facts, Under the e11g1b1hty
provision of a group health plan, coyarage for
new employees becomes effective on the first
day that the.qmployee reports tp work;
Individual iz eeheduled to begin work on .
August 3, Flowever, FHis uuable to begln .
work on that day because of illness, H beging
working on August 4, and H's cuverage is .
offeative on August 4,

(11) Concl’usmn, In tlue Example 1 the plan
provision does not viclaté this sectign.: - .-
However, if coverage for individuals who'do
not report to work on the first dey they. were.
scheduled fo Wiirk: for a reason unrela’ced to
a hedlth factor (suich as vacation 6r -
bereavement)bedomes effective on the fu'st
day they were scheduled to:work, Lhen the .
plen would violate this section: -

Example 2. (i} Facts, Under a group health
plan, goverage for hew émployees becames
effective on' the first clay of the month ™ -
following the emplayee’s first day-of work,”
repardiess of whather the employee'ia
activély at'work on'the first day of the mcmth
Individual Tis sctibdulad to begin wdrk on
March 24. However, "] is nnable to begin work
on March 24 because of {llnéss. begins
working o April 7 and }"3 coverage is
effective May 1. :

(11] Conclusion, In this Example 2, the plan
provision does not viclate this section.
However, as in Example 1,1if coverege for
individiials absént from work for reasons
unrelated to a herlth factor became effactive
despite their absence, then the’ plan would
violate tlris section.

" (3) Helatmnsth to plan provisions
defining similorly sifuated individuals—
(i) Notwithstanding the rules of
paragraphs (e)(1} and (e)(2) of this
section; a plan or issuer may estabhsh
rules for el1g1b1lity or set any’
individual’s premium or contribution
rate in accordance with the rules '
relating to similarly situated individuals
in paragraph (d) of this section.
Aecordmgly, a plan or issuer may °
distinguish'in rules for eligibility tinder
the plan betiveen full-time and part-time
ernployess; between permanent and

temparary or ‘seasonal employees,

between current and former employees,

and between employees currently
.performing services and smployees no
longer performing servicks for the
employer, subject to paragraph {d) of
this section, However, other Federal or
State laws (mcludmg the COBRA
continuation provisions and the Family
and Medical Leave Act of 1993) may .
require an employee or the employee’s

dependenta to be offered coverage and
set limits on the premium or
cantribution rate even though the
employee is not performing services,

(ii] The rules of this paragraph (e](3)
are illustrated by the following
examples:

Example 1, (i) Facta . Under a group health
plan, employees are ellg1ble for coverage if
they perforny servicea for the employer for 30
or mote hours per week ot if they are-om patd
leave (such as vacation, sick, or bereavemment
leave). Employeee on unpaid leave are |
treated as a separate group of similarly
situated individuals in accordance with the
rules of paragraph (d} of this sectjon. .

: [11] Canglusidn, T thils Exaniple 1, the plan
provisions do not violate this section ’
However, if the plan treated individuals
perfqrming Servicds forthe emploger for 30 -
or nmre hiauirs parwedk, individuals on :
vacatign leavi, and mdwlduals o1 ¢
bereavement ledve as agroup of s1m11arly
duals separate from. . .
sic leave, the plan would

i paragraph (e) (and thus also -
would Violate paragraph (b) of ttils eectlon]
hedanse g groups of stmilarly situated -
individuals sannotbéestablislied based on.a
health fadtor (indluding the taking of sick
leave) under. paragraph (d) of this sectiom,

Example 2. (i) Facts, Tobe aligihls for; -

covernge under & bona fide collectively :
bargained graup health plan in the cnrrent
calenar qriarter, the p an requires an '
individual to have worked 250 hotrs,in
covered, employment diring the, ‘three-month
period that ‘ends ono-month hefora the
beginning of the current ¢alendar quartor.
The distinctipn between employees working
at least 250 hours and those working less
fhan 250 hours in the earljer three-month
period is nat diracted at 1nd1v1dual .
pariicipents or beneflciaries based on any
health factor of the partmipants or
heneficiaries.

[11) Conclusion, In this Example 2, the plen
provision does not violate this seotion.
bacause, under the rules for similarly
sitnated individuals allowing full-time
gemployees to be treated differently than part-
time employees, employees who work at
least 250 hours in a three-month period can
be treated differsntly than emnployses who
fail tq work 250 hours in that period, The
result would be the same if the plan
permitted individuals to apply exoess hours
from previous periode to satisfy the
requirement for the current quarter. .

Example 3. (i) Facts. Under a group health
plan, covarage of an employee is terminated
when the individpal’s employment is
terminated, in accordance with the rules of
paragraph (d) of this section. Employee B has
been covered under the plan. B experiences
a disahling i]lness that prevents B from,
working, 5 takes g leave of ahsence under the
Family and ‘Medical Leave Act of 1993, -At

. the end of stich leave, B terminates

employment and consequently loses coverage
under the plan. {This termination of coverage
is without regerd to whatever rights the
smployee (or members of the employee's
family) may have for COBRA contintation
covaraga.) )
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(if) Conclusion. In this Example 3, the plan
provision terminating B’s coverage upon B's
termination of employment does not violate
this section.

Example 4. (i) Facts. Under a group health
plan, coverage of an employee is terminated
when the employee ceases to perform
services for the employer sponsoring the
plan, in accordance with the rules of
paragraph (d) of this section. Employee C is
laid off for three months. When the layoff
begins, 'C’s covetage under the plan is
terminated. (This termination of coverage 15
without regard to whatever rights the -
employee (or mermbers of the employee’s
family) may have for COBRA continuation
coverage.)

(i1) Conelusion. In this Exomp}e 4, the plan
provision terminatirig (s coverage upon the
cessation of C's performance of services does
naf vipldts this section.

(B Wellness programs A wellness
program is any program designed to
promole health or prevent disease,
Paragraphs (B)(2)(ii) and (c)(3) of this
section provida exoep‘uons to the
general prohibitions against
disgrimination based on a health factor
for plan provisions that vary benefits -
(mc:ludmg cost-sharing mechanisms) ot
the premium or contribution for_ ..
similarly situated individuals in
comnection with a wellness program
that satisfies the requirements of this
paragraph (f). If none of the éonditions
for obtainmg ateward under a Wellness
program is based on an individyal.
satisfying a standard that is related to a
health factor, paragraph (f)(1) of this -
section ¢larifles that the wellness -
program does not violate this section if
participalion in the programis made
available to all similarly situated
individuals. If any of the conditions for .
obtamlng areward under a wellness
program is based on an individual
satisfying a standard that is related to a
health factor, the wellness program does
not viclate this section if the - .
requirements of peregreph (B2} of this
section are met,” -

{1) Wellness progmms not sub)ect fo
reqturements. If nonie of thé conditions
for obtaining a rewaid under a wellness
program are based on an individual
satisfying a standard that is related to a
health factor (or if a wellness program
does not provide a reward), the wellness
program does not violate this section, if
participation int the program is made
available to all similarly situated
individuals. Thus, for example, the
following programs need not satisty the
requiroments of paragraph (£)(2) of this
gection, if parlicipation in the program
s made available to all similariy
situated individuals: :

{i) A progeam that relmburses all or
part of the cost for membershlps ina
fitness center. -

{if) A diagnostic testing program that
provides a reward for parficipation and
does not base any part of the reward on
outcomes,

(iii) A program that enoourages
preventive care through the waiver of
the copayment or deductible
requirement under a group health plan
for the costs of, for example, prenatal
care or well-baby visits,

(iv) A program that reimburses
employees for the costs of smoking
cegsation programs without regard to
whether the employee quits smoking.

[¥) A program that provides a reward
to employees for attending a monthly

. hea]th education seminar,

(2) Wellness programs subject to
requirements. If any of the conditions
for obtaining a reward under & wellness
program is based on an individual
satisfying a standard that is related to a
health factor, the wellness program does
not violate this section if the

requirements of this paragraph (£)(2} are

met,

(i) The reward for the wellness
program, coupled with the reward for
ather wellness programs. with respect to
the plan that require-satisfaction of a
standard related to a health factor, must
not exceed 20 percent of the cost of -
employee-only coverdge under the plan,
However, if, in addition to employees,
any class of dependents (sachds = -
spotises or spouges and dependent

. children) may participate in the ..

wellness program, the reward must not
exceed 20 percent of the cost of the
coverage in which an émployee and any
dependents are enrolled. For jjurposes
of this paragreph (f)(2), the cost of
coverage is determined based on the
total amount of employer and employee
comntributions for the benefit package
under which the employee is {or the
employee and any dependents are)
receiving coverage. A reward can be in
the form of a discount or rebate of a
premium or confribution, a walver of all
o part of & cost-sharing mechanism
(such as deductibles, copayments, or
coinsurance), the absence of a
surcharga, or the value of a benefit that
would otherwise not be provided under
the plan.

(it) The program mnst be reasonably
designed to promate health or prevent
disease. A propram satisfies this -
standard if it hds a reasonable chance of
1mprovmg the health of or preventing
disease in partlcipating individuals and
itis not ovelly burdensome, isnota
suhterfuge for dlsorlmmﬂtlng based om &
health factor, and is not highly suspect
in the method-chosen to promote health
or pravent disease,

F i) The prograr must giva -
individuals eligible for the program the

opportunity to qualify for the reward
under the program at least once per
year,

(iv) The reward under the program
must be available to all similarly
situated individuals. (A) A reward is not
available to all similarly situated
individuals for a period unless the
program allows —

(1) A reasonable alternative standﬂrd
(or waiver of the otherwise applicable

standard) for obtaining the reward for

any individual for whom, for that - -
period, it is unreaeonably diffienlt due
to a medical condition to satisfy the
otherwise applicable standard; and -

(2) A reasonable alternative sLenderd
(or waiver of tlie otherwise applicable
standard) for obtaining the reward for
any individual for whom, for that
period, it is medically inadvisable to
attempt to satisfy the otherwme
applicable standard.

B) A plan or issuer may seek
vérification, such as a statemient from an
individial’s physician, that & health
factor makes it unreasonably difficult or

medically inadvisable for the individual

to satisfy or attempt to satisfy the
otherwise applicable standard..

{(v)(A) The plan or issuer must
disclose in all plan materials describing

the termis of the program the availablility

of a reasonable alfernative staridard {or
the possibility of waiver of the
otherwise applicable standard) required
under paragraph (f){2](iv) of this section.
However, if plan materials merely. -
mention that a program is available,

“without descrlbmg its terms, this

disclosure is not required.

(B) The following language, or,
substantially similar language, can he
used ta satisfy the re lifrement of this
paragraph [E][Z](v) I it.is unrensonably
difficult due to a medical condition for
you to achieve the standards for the
reward under this program, or il it is
medically inadvisable for you to attempt
to achieve the standards for the reward
under this program, call us at [insert
telephone number] and we w111 work
with you to develop another way to |
qualify for the reward.” In addition,
other examples of language that would
satisfy this requirement are set forth in
Examples 3, 4, and ] of paragreph H(3)
of this séction.

(3) Examples. Thé riles of paragraph
{£)(2) of this seCtion are illustrated by
the following examples:

Example 1, (i) Facts. An employer sponsors
a group henlth plan. The annual prewnivm for
employee-only aoverage is $3,600 (of which
the employer pays 32,700 por yéér end the
employed pays $900 par year). The annual
premium for femily coverige is $0,000 (of
which the employer pays $4,600 per year and
the employee pays $4,500 per year). The plan
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offers a wellness program with an annual
premium rebate of $360. The program is
available only to employees.

(i) Conclusion. In this Example 1, the
program satistigs the requirements o
paragraph {f)(2)(i) of this section because the
reward for the wellness program, $360, does
not excead 20 percent of the total annual -cost
of employee-only coverage, $720. (§3,600 x
20% = $720.) If any class of dependents is
allowed to participate in the program end the
employea is.enrolled in family coverage, the
plan could offer the employee a reward of up
to 20 percent of the cost of family coveraga,
$1,800. (9,000 x'20% =§1,800,) ~

Example 2. (i)-Fagis. & group health plan
gives an annual premium-discount of 20
percent of the cost of eniployee-only coveiage
to participants who adhere to a wellness
PLOETAmL, e_llness Program congists
sole'lyro v annnal cholﬂsteml test to
participants, Thos icnpants who achiave
a count findar 200 mc Ve the plemmm
diseonint for the year. © 7+

(i1} Conclusion, In this Example 2, Lha
program fails to satisfy: the requirement aE
being available to- all similarly situated. .
individualg because some participants may -
be unable to achiave a cholesterol count gf
under 208-and the plan does not make )
avmlable a renstmable alternative. standard or
waive the cholesterol standdyd, (In ‘addition,
plan mateiials describing the' program-are -
required to dis¢lose the availability of a
reasonahle alternative standard (or the
possibility of waiver of the atherwise
‘applm‘ﬂble standard) for obtaining the ...
premiym discount. Thus, the pramium
discount violates paragraph (c) of this sectwn
hecause it may requirs, an individual to pay
a higher premium based on 4 health factor of
the individual than is reqniréd of a dimilarly
situated individual under theé plan, -

Example 3. (i} Facts. Same facts as--.
Example 2; except that the plan provides that
ifit is unreasonably difficnlt due to a medical
condition for a participant to achieve the
targeted cholesterol count {or if it is
medically inadvisable for a partimpant to
atternpt to achleve tha targated cholesterol
count) within'a 60-day period, the plan will
make available a reasonable alternative
staridari that takes therelevant medlcal
condition into account, In addition, all plan
matarials describing the termsg of the program
include the following statement: *“If it is
unreagonably difficult due to @ medical
condition fdr youi achieve a choléstarol
count uader 200, of it is medmally '
inadvissble for yoit to attempt to adhiave a
count under 200, call us at the nuimher below
end we will work-with yon to develop -
another way to get the discount,” Individual
Dbegius a diet and exercise program but is

uuable to achieve a cholestergl count under
200 within the prescnbed periad, 's doctor
determines D requires prescription .
medication to achieve a tiedically advisable
cholesterol count. In addition, the doctor -
determines that I) must he monitored through
periodio blood tests to continually reevaluate
D’s health status. The plan accommodates D
by making the discaunt available to D, but
only if D follows the advice of D's doctor
regarding medication and blood tests.

(ii) Conelusion. In this Example 3, the
program is a wellness program hecauae it

satisfies the five requirements of paragl:aph
(£)(2) of this section. First, the program
complies with the limits on rewards under a
program. Second, it is reasonably designed to
promote health or prevent disease, Third,
individuals eligible for the program are given

the opportunity to qualily for the reward at -

least once per year. Fourth, the reward under
the program is available to all similarly -
situated individuals because it
accommodates Individuals for whom if {s
unreasopably difficult due to-a medical
conditioi to achieve the targeted ount (ar
for whom jt is medically inadvisahle to
attempt to achieva the targeted count) in the
proscribed period by praviding a reaspnable
alternative standard. Fifth, the plan discloses
iu afl materials describing e térms of the
program the availability'of a reasonable
alternative standsrd. Thus, the premium
discount'does not viclate this gection.. .-
Example 4,-(i). Facts: A group hedlth plan.
will whive the'$250 annnal deductible. -
(which is Jess than 20 percant of the annual

* cost of employes-only coverage urider the -

plan) far the folluwmg year foi- pam(upants
who have a body inass index betiweer 19 and
26, deterimined shortly before the beginming
of the year, Hlowever, any participant for’
whom it 18 unreasenably difficult dué to a
medical condition to attain thig'standard
(and ‘any participant-for whott it i§ medically
inadvisable to attempt to achieve this ' . -
standard) duriiig the plan yoar is given the -
same; discount if the participant walks for 20
minutes three. days a week, Any participant
for whom it is unraﬂsonably difficult due to

a medical cmndltmn to attain either standatd

. {and any participant £6r whoim it is medwally

inadviéable to atteimipt to dchieve either
standard) during fh year is given the saimie
discount if the individnal satisfies an - -
alternative standard that is reasonable inthe
burden it imposes.and is reasonable taking
intp consideration the jindividual’s medical
situation. All plan materials deseribing the
terms of the wellness program include the
following statement: “If it is unreasonably
difficult dueto'a medlcal condition for yeu
to achieve a body mass index between 19 and
26 (orif it is médicelly inadvisable for you -
to attempt to achieve this body mass index)
this year, your deductible will be waivad if
you walk for 20 minutes three days a week.
If you cannot follow the walking program,
call us at the number abave.and we will work
with you tg develop another way to have
your deductible waived,” Due to a medical
condition, Ind1v1clua1 E i3 unable td achieve
a BMI of hetween 19 and 26 and is also
unable to follow the walldrg program, E
praposes a program based on the
recommendadtions of #'s physicien. The p}an
agrees to make the discount available to E if
E follows the physician's recommendations,
(i) Conclusion. In this Example 4, the
program satisfies thoe five requirements of
paragraph (f(2) of this section. First, the -
prograin complies with the limits on rewards
under & prograin. Second, it is reasonably
designed to promots health or prevent
disease, Third, individuals sligible for the -
prograui are given the opportunity to qualify
for the reward at least once per year. Fourth,
the reward under the program is availdble to
all similarly situated individuals hacausa it

generd]ly 1ccnrmnoclatea individuals for
whomt it is unreasonably difficult due to a

~ medical condition to achieve (or for whom it -

is medically inadvisable to attempt ta
achieve) the targeted body mass index by
providing a reasonable alternative standard
(walking] and it accommodatas individuals
for whom it is nnreasgnably difficult due to

a medical condition (or for.whomitis . .
madigally inadvisable to attempt) to walk by
providing an elternative standard that is
reasonable for the indiyidual. Fifth, the plan
discloses in gll materials describing the terms
of thé pregram.tha availabilty of a reasonable
elternative standald for every individual,.
Thnsg, the, waiver of tha deductlbla daes riot
violate this saction,

Example g, (1) Faats. In conjunctlon w1th
an anpual op, nrolloient period, & group
Tealth plan provides a form for participants
to certify that they haye not used tobagco ..,
products in the preceding twelvo months
Partigipants who do ot provide the-
certification are asségsed a surchatge’ that is
20 pergent ofithe-cost-af employeg-only
coverage. Huv,yever. all plan mqtauala e
describing the terms  of the wellness' program
include the foIlqwmg tatement; "ILitis .

! 11 'm a heal’fh fﬂctor

¢ fth ally madviaable for
you 1& attefnpt {o meet’the” reqmraments af -
this program), wé will fnake avilable a’t
reasonahle alternative standard for you tor
avoid: this surcharge.” It {s vinreasonably . . -
difficult for Individual Fto stop smoking
cigarettes due to’ amn. acldictmn tonicotine (&
medical cand1tmn) The plan accommodates
Fhy raquiring F to participate in a smoking
cessation progrem to avold the surcharge. F |
can aveid the surcharge foraglong as
participates in the program, regardless of
whether Fstops smoking (as long as F
continues to be addicted to nicotine).

(ii) Conclpsioﬂ_. In this Example 5, the
premiurn gnrcharge 18 permissihle as e
wellnegs program because it satisfies the five
requu'ements of paragraph (f)(2) of this

. sactjor), First, the program complies with the

limaits dn réwards undéra program. Second,
it is reasonably designed to promote health
or prevent disease. Third, individuals eligible
for the program are given the opportunity to
qualify:for the reward et ledst onca per year.
Fourth, the reward under the program is .
availabla to all similarly situated individuala
because it sccommeodates individuals for
whom it is unyeasonably difficult due toa
medical candition (ot for whom it i 15
medlc:ally inadvigable to attoiipt) to quit
usingtobacan products by providing o
reasonidble altarnative standard, Fifth, the
plan discloges ii1 all materials doscribing the
terms of the program the availability of

' reasonable alternative standard. Thus, the

premium surcharge does not violate th.ls
section. .

Example &. (i) Facts. Sume facts a9
Emmp!e 5, excapt the plan accommodates F
by requiring F to view, over a period of 12
motiths; a 12<hour vidéa series om health
problems-assotiated with tobacco use. Fcan
avold the surcharge by complying with this
requirement,

(1) Conclusion, In this Example 6, the
requirement to watch the series of video .
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tapes is a reasonable alternative method for
avoiding the surcharge.

(g) More favorable treatment of |
individuals with adverse health factors
permitted—[l) In rules for eligibility—
(i) Nothing in this section prevents a
group health plan or group health
insurance issuer from establishing more
favorable rules for eligibility (described
in paragraph (b){1) of this section) for
individuals with an adverse health
factor, such as disability; than for -
individuals without the adverse health
factor, Moreover, nothing in this section
prevents a plan or'issuer from charging
a higher premium or contribution with
respect to individuals with an adverse
health factor if they would not be
eligible for the coverage were it not for
the adverse health factor. (HHowever,
other laws, including State insurance
laws, may set or limit premium rates;
these laws are not affected by this
section,)

(i) The rirles of this paragraph (g]
are 1llustrated by the following
examples:

Example 1. (1) Facts, An employar sponsors
a group health plan that generally is available
to employoes, epouses of employeés, and
depéndent children until age 23, However,
dependent children who are disabled are -
oligibla for Goverage beyond age 23,

(ii) Coriclusion. Tn this Example 1, the plan
provision allowing coverage for dlsabled_
dependent children beyond age 23 satisfies
this paragraph (g)(1) (and thus does not
violate this section).

Example 2. (i) Facts. An emplnyar sponsors
a group health plan, which is generally
available to employees (and members of the
employée 5 family) until thelast day of the .
month in which the employee ceases to- -
perforint services for the employer, The plan
generally charges employses $50 per month
for employee-only coverage and $126 per
- month far family coverage. However, an
employee who ceases to perform services for
the employar by reason of disability may
romain covered under the plan nntl the lasat
day of the ménth that {8 12 months after the
. month in which the ernployes ceased to
perform services for the emnployer, During
this extended period of coverage, the plan
charges the employee $100 per month for
employee-only coverage and $250 por month
for fum]ly coverage, (This extended period of
coverage is without regard to whatever rights
the employee (or members of the employes's
family) may have for GOBRA continnation
coverage.)

[11] Gongelusion, I this Example 2, the plan
provision allowing extended coverage for
disabled employess and their familiss-
satisfies this paragraph (g)(1) {and thus doos
not violate this section), In addition, the plan
is permitted, under this paragraph (g}(1), to
charge the disabled employees a higher
premiym during the extended permcl of
coverage,

‘Example 3: (i) Facts, To comply with the
requirements of a COBRA ¢ontimiation
provision, & group health plan generally

makes COBRA continuation coveragse
available for a maximum period of 18 months
in connection with e termination of
employmient but makes the coverage
available for a maximum period of 29 months
to certain disabled individualg end certain
members of the disabled individual's family.
Although the plan generally requiras
payment of 102 percent of tha applicable

- premium for the first 18 months of COBRA

continuation coveregs, the plan requires
payment of 150 percent of the applicable
premium for the disabled individual's
COBRA continuation coverage during the
disability extensien if the disabled individual
would not be entitled to COBRA
continuation coverage but for the disability.

- {ii) Conclusion. In this Example 3, the plan
provision allowing extended COBRA
continuation coverage for disablad
individuals satisfies this paragraph (g)(1)
(and thus does not violate this section). In
addition, the plan is permitted, under this
paragrapb (g)(1}, to charge the disabled
individuals a higher prémium for the
extended coverage if the individuals would
not ba eligible for COBRA continuation
coverage were it not for the disability.
(Similarly, if the plan provided an extended
period of coverege for disabled individuals
pursuant to State law or plan provision rather
than pursuant to a COBRA continiuation
coverage provision, the plan could likewise
charge the-digabled individuels a higher -
preminm for the extended coverags.)

(2) In premiums or contributions—i)
Nothing in this section prevents a group
health plan or group hiealth insurance
issuer from charging individualsa | |
premium or c:ontrlbutlon that isTess
than the premium (or contribution) for
similarly situated individudls if the
lower charge is based on an adverse
health factor, such as disability.

(ii) The rules of this paragraph (g)(2)

are illustrated by the followmg examplo:’

Example. (i) Fdcfs. Under a group health
plan, émployees are genera]ly requirad to pay
$50 per month for employes-only coverage
and $125 per month for family coverage
under the plan. However, employees who are
disabled receive coverage {whether
employee-only or family-coverage) under the
plan free of charge.

{ii) Conclusion, In this Example, the. plan
proviston waiving premium payment for -
disaebled employees is permitted under this
paragrapb (g}(2) (and thus does nat violate
this section),

(h) No effect on other IaWS
Complianice with this section is not
determinative of compliance with any
other provision ef the PHS: Act
(including the COBRA continuation
provisions) or any other State or Federal

. law, such as the Amaricans with

Disabilities Act. Therefore, although the
rules of this section would not prohibit
a plan or issner from treating one group
of similarly situated individuals
differently from another (such as
providing different benefit packages to

current and former employees), other
Federal or State laws may require that
two separate groups of similarly situated
individuals be treated the same for
certain purposes (such as making the
same benefit package available to
COBRA rualified beneficiaries s ls
made available to active emplayees). In
addition, although this section generally
does not impose new disclosure
abligations on plans and issuers, this
section does not affect any other laws,
including those that require accurate
disclosures and prohibit intentional
misrepresentation. . :

{i) Applicability dates, (1) Generally.
This sectlon applies for plan years
beginning on or afierJuly 1, 2007;

F 2) Special rule for selfﬁmded
nonfederal governmental plans
exempted under 45 CFR 146, 180—(i) If
coverage has been denied to eny
individual because the sponsar of a self-
funded nonfederal governmental plan
has elected under § 146.180 to exempt
the plan from the requirements of this
section, and the plan sponsor
subsecuently chooses to bring the plan
into compliance with the reqmrements
of this section, the plan—

(A) Must nutlfy the individual that the
plan will be coming into compliance
with the requirements of this section,
specify the effective date of compliance,
and inform the individual regarding any

. eurollment restrictions that may apply

under the terms of the plan once the
plan is in compliance with this section
(as a matier of adminisiratjve’
convenience, the notice may be
disseminated to all employees);

(B) Must give the inidividnal an
opportunity to enroll that continues for
at least 30 days;.

-(C) Must permit coverage to be
effective as of the first day of plan
coverage for which an exemption
elecHon under §146.180 of this part
[with régard to this sectmn] is no longer
in effect; and

(D) May not treaf the fridividual as a
late enrollee or a special enralles.

{ii) For purposes of this paragraph
(1){2), an individual is considered to
have been denied coverage if the
individual failed to apply for coverage
because, given an exemption election
under § 146,180 of this part, it was
reasonable to believe that an application
for coverage would have beén denied
based on a health factor,

(iii) The mles of this paragraph (i)(2)
are illustrated by the, followmg
examples:

Example 1. (i) Facts, Indiviclual D was
hired by a nonfederal govermental employer
in June 1999, Tho employer maintnins a seif-
funded group health plan with a plan year
beginning on October 1, The plan sponsor
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elected unde1 § 146.180 of this part to exempt

“ the plan from the requirements of this section
for the plan year beginning Qctober 1, 2005,
and renewed the exemption election for the
plan year beginning October 1, 2008. Under
the terms of tha. plan while the axemption
was in effect, employees and their
dependents were allowed to-enrcll when the
employee was first Hived without regard to
.any health factor. If an individual declines to
onroll when first eligible, the individual
could enrcll effective October 1 of any plan
year if the individual cold pass a physical
examination. The evidence-of-good-health
requirement for late enrolless, absent an
exemption election Gnder § 146,180 of this
part, would have been in viclation of this
section, J}chase not to entoll for coverage
when first hired. In-Fohruary of 2006, D was
treated for skin cancer but did not apply for
coveraga, under the plan for the plan, year
beginning Oetuber 1, 2006, becauge U
assumed D could not meet the evidence: of-
good-health reqidrethent, With the plen year
Jbeginning October 1, 2007 the plan sponsor
chose not ta Tenew its sxXemption election
arid brought tha pldn into compliance with
this section. The plan notifies individual D
(and all other:emplayaes) that it willho
coming into compliance with the-
requirements of this section. The. notice
spemﬁes thit the effective date of comphance
will he October 1, 2007, explalns the
'apphcable enro],lment restrictigng that will

{jly under the plan; statés that individuals

1 have at leist 30 days to envoll; and
explains that covetage for those who Choose
td enroll will be effactive as of October1,
2007: Individual D timely: requests. -
anrollment in the plan, snd coverage
commences under. thoe plan on. October 1,
2007, .

(i} Conclusion. In this Example 1, the pla.n
compliss with this paragrapk {i)(2). -

Example 2. (1) Faets. Individual E was
hired by a nonfederal gaveinmental employer
in February 1999, Thé employer maintains a
self-funded grouphealth plan with a plan
year beginning on Septembar 1. The plan
spansar elected under § 146,180 of this part
to exempt the plan from the requirements of
this section snd “§146.111 (limitetions on
preexisting condition exglusion periods) for
the plan year beginning September 1, 2002,
and renews the exemption elsction for the
plan years heginning September 1, 2003,
September 1, 2004, September 1, 2005, and
September 1, 2008, Under the terms Df the
plan while the exémption was in. gifect,
emplayses ind theit dependeuts were
allowed to exroll when the employes was
first hired without regard ‘to any health
factor. If an individual declined to enroll
when first eligible, the individual could
enrail effective September 1 of any plan year
if the individial could pass a physical
examination, Also tinder the terms of the
plan, all enrcllees were subject to d 12-month
preexisting condition exclusion periad,

. regardless of whether they had creditable
coverage. E chose not to enrall for coverage
when first hired. In June of 2006, E is

‘diagnased as having multiple scletosis (MS)..
With the plan yerr beginning September 1,
2007, the plan sponsor chooses to bring the
plan into compliance with this section, but

renews its exemption election with regdrd to
limitations on preexisting condition
exclusion periods. The plan notifies ¥ of her
opportunity to onroll, without a physical
examination, offective September 1, 2007.
The plan gives E 30 days te enroll. E is
aubject ta a 12-month preexisting condition:
exclusion permd with respect to any
treatment E receives that is related to F's MS,
without regard to any priar creditable
coverage E may have. Beginning September
1, 2008, the plan will cover troatment of B's
MS.

{id) Conclusmn In this Example 2, the plsn
complies with the requirements of this
section, (The plan-is not required tg comply
with the requirements of §.146.111 becguse
the plan continues.tp be exempted froimn those
requu'ements in-accordance with the plan
spomnsor’s election uuder § 1486, 180)

Edltorial Notoi This dneu.ment was . B
reeewed ét the Offico of the Federal Reglster
on December 1; ZOUB o

Dated; Iuly 16, 2004.

Mark B. McClellan,

Admmlstmtor, Centers fox Medmare 6-
Medmazd Services. ;

Dated November 28, 2005
Michael 0. Leavllt,

Secretary, Department of He;ﬂth and Human
Services. - .
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DEPARTMENT OF THE TREASUFIY &
Internal Revenue Serwce .

26 CFR Part 54

[TD 9299]

'HIN 1545—‘-AY33

‘ Exceptlun to the HIPAA

Nondlscrlminatlon Fleqmrements for
Certain Grandfathered Church Plans

AGENCY: Internal Revenue Service (IRS),
Treasury

ACTION: Final regulatwns.

SUMMARY: This document contains final
regulations that provide guidance under
section 9802(c) of the Internal Revenue
Code relating to the exseption for. : -
certain grandfathered church plaus from
the nondiscrimination requirenents
applicable to-group health plans under
section 9802(a) and (b). Final
regulations relating to the
nondiscrimination requlrements under
section 9802(a) and (b) are bemg
published elsewhere in this issue of the
Federal Register. The regulations will
generally affect sponsors of and
participants in certain self-funded. .
church plans that are group health
plans, and the regulations provide plan
sponsors and plan administrators with

guidance necessary to’ Gumply w1th the

law.

DATES: Effective Date: These regulations

are effective February 12, 2007.
Applicability Date: These regulations

apply for plan years beginning on or

after July 1, 2007.

FOH FUHTHER |NFOHMATION CONTACT RUSS

Weinheimer at 202~622—6080 (nota“

toll-frae number] '

SUPPLEMENTAHY INFOHMATEON‘ ‘

Background *

This documerit contains amendmente
to the M1scellaneous Excise Tak
Regiilations (26 CFR pert 54) relating to
the exception for certain grandfathered
church’ plans from the =~ :
nondisérimination requirements .
applicable to group’ health _plans. The
nondis cmminatlon reqiiireynents
ﬂpphcable to group heal(h plans were
added to tho Internal Revenue Code
(Code] in section 9803, by the Health
Insiicance Portability and

. Accountability Act of 1906 (HIPAA),

Public Law 104~-191 [110 Stat. ]936]
HIPAA alst added similar

“Hondiscrimination provisions

apphc:able to group héalth plans and |,
health. ingurance issuers (such as health
insurance companies and health
maintenance organizations) under the
Employee Retirement Income Security
Act of 1974 (ERISA), admiuistered by
the U.S. Department of Labor,'and the
Public Health Service Act (PHS Act),
administered by the 1.8, Departinent of
Health and Human Services, :

Final regulatmns relating to the
HIPA A nondiscrimination requu‘ements
in paragraphs (a) and (b) of section 9802
of the Code are being published
elsewhere'in this issue of the Federal
Register. Those regulations are similar
to, and have been developed in
coordination with, final regulations also
being published today by the

‘Départments of Lahor and of Health and
. Human Services, Gux_dance under tha

HIPAA nondiscrimination requirements
is summarized in a ]omt preamble to the
final regulations.

Thé exception for certain
grandfathered church plans was added
to section 8802, in subsection (c}, by
sagtion 1532 of the Taxpagyer Relief Act
of 1997, Public Law 105--34 {111 Stat.
788). A notice of proposed rulemakmg
on the exception for certain .
grandfathered church plans and a
request for comments (REG-=114083--00)
was puhlished in the Federal Register of
Jenuary 8, 2001, Two written cominents
were received, After consideration of
the comments, the proposed regulations
are adopted ag amended by this
Treasury decision, .
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