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1 I. INTRODUCTION 

2 Despite having multiple opportunities to brief its position, the Office of the Insurance 

3 Commissioner ("OIC") has yet to identify a proper basis for its January 15, 2015 disapprovals 

4 (the "Disapprovals") of the 2014 rate filings (the "Filings") of Master Builders Association of 

5 King and Snohomish Counties and Master Builders Association of King and Snohomish 

6 Counties Employee Benefit Group Insurance Trust (collectively "MBA Trust"), Building 

7 Industry Association of Washington Health Insurance Trust ("BIA W Trust"), and Northwest 

8 Marine Trade Association and Northwest Marine Trade Association Health Trust (collectively 

9 "NMTA Trust"). MBA Trust, BIAW Trust, and NMTA Trust are collectively referred to herein 

10 as the "AHPs." The Disapprovals are merely the latest in a series of unsuccessful attempts to 

11 effectuate a major policy change in the OIC's treatment of association health plans. However, 

12 no amount of policy rhetoric or vague references to the Affordable Care Act ("ACA") can mask 

13 the fact that the rating methodology reflected in the Filings is appropriate under both federal and 

14 state law and that the OIC has no authority to prohibit association health plans from rating at the 

15 Participating Employer1 level, a practice that the OIC has approved for more than a decade. 

16 The OIC has already advanced-and lost in prior litigation-the same arguments it is 

17 making now in support of its Motion for Summary Judgment. Its only new "twist" is the novel 

18 (and completely mistaken) contention that its position is now somehow compelled by 

19 unspecified "new federal language" in the ACA that "dramatically changed" the legal landscape 

20 with respect to association health plans in Washington State. Tellingly, the OIC does not cite to 

21 a single provision of the ACA, or a single implementing regulation, that supports its position. 

22 That is because there is none. Instead, the OIC resorts to the same arguments about the (far from 

23 new) HIP AA nondiscrimination rules that the agency has been making for at least eight years, 

24 without success. These nondiscrimination rules were never cited in the OIC's Disapprovals, 

25 

26 
1 Capitalized terms not defined herein have the meaning assigned to them in the Motion 

for Sununary Judgment filed by MBA Trust, BIA W Trust, NMTA Trust, and Cambia. 
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1 however, and in any event, these rules permit rating at the Participating Employer level, as the 

2 ore has acknowledged by its approval of filings containing identical rating methodologies for 

3 over a decade. 

4 The OIC's policy about-face and lack of support for its new policy is the epitome of 

5 arbitrary and capricious decision-making and adversely affects the AHPs and Cambia. 

6 Accordingly, MBA Trust, BIAW Trust, NMTA Trust, and Cambia's Motion for Summary 

7 Judgment should be granted and the OIC's Motion for Summary Judgment should be denied. 

8 II. ARGUMENT 

9 A. The AHPs and Cambia Have Standing to Challenge the OIC's Decisions. 

10 The OIC Staffs Response to Appellants' Motion for Summary Judgment ("Ole 

11 Response") does not offer additional support for the standing arguments in its Motion for 

12 Summary Judgment. In fact, no serious argument exists that the AHPs and Cambia were not 

13 "aggrieved" when the ore abruptly and unlawfully altered its more than decade-long policy of 

14 approving similar rating methodologies by publicly disapproving the Filings. The fact that the 

15 Disapprovals correspond to the 2014 plan year is irrelevant. "Economic losses, such as harm to 

16 competitive positioning in a commercial market ... have consistently been recognized as injuries 

17 sufficient to establish standing." Snohomish Cnty. Pub. Transp. Benefit Area v. State Pub. Emp 't 

18 Relations Comm 'n, 173 Wn. App. 504, 514, 294 P.3d 803 (2013) (internal quotation marks and 

19 citation omitted). The OIC's public disapprovals of the 2014 Plans have harmed the AHPs' 

20 competitive positions, for example, by adversely affecting the AHPs' ability to market their 2015 

21 Plans, which incorporate the same rating methodologies improperly disapproved by the ore for 

22 the 2014 Plans. See Declaration of Jerry Belur in Support of MBA Trust, BIA W Trust, NMT A 

23 Trust, and eambia's Reply in Support of Their Motion for Summary Judgment ("Third Belur 

24 Deel.") ~~ 3-5. The AHPs have already lost customers and experienced a drop in sales activity 

25 as a result of the market instability and uncertainty caused by the Ole's decisions_ 

26 vulnerabilities that the AHPs' competitors have been quick to exploit. Id.~~ 6-7. 
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1 B. The OIC Response Does Not Even Address RCW 48.44.020(3), the Only Cited Basis 
for Its Disapprovals. 
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Revealingly, the Ole Response does not discuss ReW 48.44.020(3), the only legal 

authority that the agency provided in connection with its Disapprovals.2 That statutory provision 

provides that "the commissioner may disapprove any [health care service contractor ("HeSe")] 

contract if the benefits provided therein are unreasonable in relation to the amount charged for 

the contract." Rew 48.44.020(3), Instead, the ore now argues that it was authorized to 

disapprove the Filings because they "fail[] to conform to minimum standards required by rule or 

statute." ore Response at 2. The language used by the ore is loosely based on ReW 

48.44.020(2)(£), an entirely different statutory provision than the one cited in the Disapprovals. 

ReW 48.44.020(2)(£) permits the ore to disapprove HeSC contracts that do not "conform to 

minimum provisions or standards required by regulation made by the commissioner." The OIC's 

logic appears to be that because the OIC's regulations include a catch-all requirement that 

"[h]ealth carriers shall comply with all Washington state and federal laws relating to the acts and 

practices of carriers and laws relating to health plan benefits," WAC 284-43-125, the OIC was 

authorized to disapprove the Filings because they did not, according to the ore's briefing, 

conform to unspecified "federal law." OIC Response at 2. 

The Ole did not reject the Filings based on RCW 48.44.020(2)(£), however, and should 

not be permitted to do so now. And even if it had issued the Disapprovals on that basis, the OIC 

has still not identified a single "federal law" that would support a disapproval of the Filings. 

2 In fact, the OIC appears to have abandoned altogether its reliance on ReW 
48.44.020(3), as it now argues that "the defect in the rates filed by Regence for these associations 
is not that an overall increase negotiated by the parties is too high or fails to meet a minimum 
loss ratio." ore Response at 6. Instead, the OIC contends: "The defect is structural. The plans 
are improperly rated at the small group level in violation of the ACA's group market reforms, 
and they are rated at the subgroup level based on health related factors such as the claims 
experience, average age, and sex of the individuals in the subgroup in violation of the HIP AA 
nondiscrimination rules." Id. 
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1 c. The OIC Does Not Cite Any Provision of the ACA in Support of Its Position. 

2 Despite its contention that Washington State law "dramatically changed with the 

3 enactment of the AeA" and as a result of unspecified "group market reforms that took effect in 

4 2014," ore Response at 5-6, the agency does not cite a single provision of the AeA that 

5 addresses association health plan rating or otherwise supports its position that association health 

6 plans can no longer rate at the Participating Employer level. That is because there is no such 

7 law. While the AeA certainly brought about a number of changes to the insurance industry, the 

8 laws governing how association health plans are permitted to rate have not changed. 

9 The "group market reforms" to which the ore alludes (but does not cite) in its brief are 

1 o unavailing. As discussed in previous briefing, the AeA merely pulled certain definitions into the 

11 Act that were already present in federal regulations, such as the definition of "employer" found 

12 in Section 3(5) of the Employee Retirement Income Security Act ("ERISA").3 See MBA Trust, 

13 BIAW Trust, NMTA Trust, and eambia's Opposition to Ole Staffs Motion for Summary 

14 Judgment at 13-14. With the enactment of the AeA, this definition of "employer" took on 

15 additional significance because the AeA contains certain rules for the "small group market" 

16 (employers with 100 or fewer employees), such as community rating. 42 U.S.e. § 

17 300gg(a)(l)(A); 42 U.S.e. § 300gg-91. Under laws predating the AeA, and continuing today, a 

18 Section 3(5) Employer (e.g., a bona fide employer health plan, such as each of the three AHPs) is 

19 permitted to group all employers together for purposes of determining whether the association 

20 belongs in the small or large group market. See 45 e.F.R. §§ 144.103 (2007), (2015); 45 e.F.R. 

21 § 146.145 (2007), (2015). Nothing in federal law changed (or even addresses) how a bona fide 

22 employer association health plan is permitted to rate the plans offered to its Participating 

23 Employers. 

24 

25 

26 

3 "The term 'employer' means any person acting directly as an employer, or indirectly in 
the interest of an employer, in relation to an employee benefit plan" and "includes a group or 
association of employers acting for an employer in such capacity." 29 U.S.e. § 1002(5). 
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1 In short, the BRISA Section 3(5) Employer definition is not new with the AeA, and has 

2 always applied to the HIP AA nondiscrimination provisions, which the ore also cite in its 

3 briefing. In addition, the ore has never articulated how an association health plan's status as a 

4 "single employer" for purposes of BRISA Section 3(5) requires the association health plan to be 

5 rated at the association level, rather than at the Participating Employer level, or how the AeA 

6 supposedly changed the law in this area. 

7 D. 

8 

The OIC's Arguments Are a Retread of the Agency's 2007 Position Defending an 
Unlawful Technical Assistance Advisory. 
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As a threshold matter, the OIC's Disapprovals never cited HIPAA nondiscrimination 

requirements as a basis for rejecting the Filings, and even if they had, those rules have been in 

existence for over fourteen years and cannot justify a sudden policy change in 2015.4 For those 

reasons alone, the Ole's HIP AA-related arguments fail. 

The OIC's attempted reliance on nonexistent reforms in the AeA to support its policy 

change cannot mask the fact that the agency is simply retreading an argument that it lost eight 

years ago when it tried to bypass the Washington Legislature's earlier enactment of Rew 

48.44.024(2) in 1995, which explicitly exempted association health plans from community rating 

requirements that apply to the small group market.5 On December 15, 2006, the Ole issued 

Technical Assistance Advisory 06-07 (the "TAA''), which addressed how carriers were to rate 

health plans purchased through associations. The TAA purported to establish a new requirement 

that the claims experience of all small employers purchasing health insurance through an 

association health plan must be pooled for rating purposes, and purported to forbid experience 

rating of employer groups purchasing such coverage from associations effective for association 

health plans issued or renewed on or after January 1, 2008. See Ex. 1 to MBA Trust, BIAW 

4 See 66 Fed. Reg. 1421 (Jan. 8, 2001). In fact, the substance of what is now 26 e.F.R. 
§ 54.9802-l(c)(l) was present in former 26 e.F.R. § 54.9802-l(b)(l) since at least 1997. 

5 This provision provides that "employers purchasing health plans provided through 
associations ... are not small employers and the plans are not subject to Rew 48.44.023(3) 
[community rating requirements]." Rew 48.44.024(2). 
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Trust, NMTA Trust, and Cambia's Opposition to OIC Staffs Motion for Summary Judgment at 

2. Two association health plans filed a lawsuit to request a ruling that the TAA was an invalid 

and unenforceable usurpation of the legislature's decision to exempt association health plans 

from community rating through RCW 48.44.024(2), and that the agency violated due process 

requirements by attempting to effectuate a major policy change without notice and comment 

rulemaking. See Plaintiffs' Memorandum in Support of Motion for Summary Judgment (Apr. 

13, 2007), Ex. 1 to Declaration of Renee M. Howard ("Howard Deel.) at 1-2. 

In defending the lawsuit, the OIC advanced the same argument that it relies upon today: 

that the HIP AA nondiscrimination rules somehow prohibit association health plans from rating at 

the Participating Employer level because the association is the "employer." See Memorandum in 

Response to Plaintiffs' Motion for Summary Judgment (May 11, 2007), Ex. 2 to Howard Deel. at 

9-11. The Spokane County Superior Court soundly rejected the OIC's argument, however, by 

granting the association health plan plaintiffs' motion for sununary judgment and declaring the 

TAA unenforceable. The court's final observations and holding were that "TA 06-07 amounts to 

a major policy shift from the plaintiffs perspective. Policy is made by the legislature. The 

legislature should make the decision. More than a decade has past [sic] since the legislation was 

enacted, if the legislature believes it is time for a change they will act." Memorandum Decision 

(Aug. 27, 2007), Ex. 3 to Howard Deel. at 5. 

The HIPAA nondiscrimination rules have not changed since 2007, through the ACA's 

health reforms or otherwise. Rating at the Participating Employer level, even where that rating 

includes factors such as the claims experience of an employer group, is not prohibited by the 

rules, and is expressly permitted according to federal agency guidance. As noted by the 

Appellants in their opening brief, and acknowledged by the OIC in its Response, the United 

States Department of Labor, in its FAQ document, advises as follows: 

Is it permissible for a health insurance issuer to charge a 
higher premium to one group health plan (or employer) that 
covers individuals, some of whom have adverse health factors, 
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than it charges another group health plan comprised of fewer 
individuals with adverse health factors? 

Yes. In fact, HIP AA does not restrict a health insurance issuer 
from charging a higher rate to one group health plan (or employer) 
over another. An issuer may take health factors of individuals into 
account when establishing blended, aggregate rates for group 
health plans (or employers). This may result in one health plan (or 
employer) being charged a higher premium than another for the 
same coverage through the same issuer. 

Can a health insurance issuer charge an employer different 
premiums for each individual within a group of similarly 
situated individuals based on each individual's health status? 

No. Issuers may not charge or quote an employer or group health 
plan separate rates that vary for individuals (commonly referred to 
as "list billing"), based on any of the health factors. 

This does not prevent issuers from taking the health factors of each 
individual into account when establishing a blended, aggregate rate 
for providing coverage to the employment-based group overall. 
The issuer may then charge the employer (or plan) a higher overall 
rate, or a higher blended per-participant rate. 

While HIP AA prohibits list billing based on health factors, it does 
not restrict communications between issuers and employers (or 
plans) regarding the factors considered in the rate calculations.6 

Although it is difficult to understand its reasoning and logic, the ore appears to argue 

that these FAQs actually support its position, because the Department of Labor somehow 

intended the term "employment-based group" to mean something different in the context of 

association health plans, which are not even addressed in its FAQ. ore Response at 11. The 

ore suggests that somehow the existence of the association eviscerates the status of Participating 

Employers as a collection of distinct entities for rating purposes, a proposition that is not 

compelled or even suggested by the federal rules or federal agency guidance. The Oie's logic 

appears to be that if an association is considered the "employer" for ERIS A purposes (and thus 

qualifies for treatment as a large group plan), then somehow the employment relationship 

6 See U.S. Dep't of Labor, The HIP AA Nondiscrimination Requirements (emphases 
added), available at http://www.dol.gov/ebsa/fags/fag hipaa ND.html (last visited June 1, 
2015). 
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1 between (for example) the 1,300 employers participating in the MBA Trust and their employees 

2 is legally irrelevant, and all 40,000 Members and dependents of MBA Trust must be regarded as 

3 employees of the same entity. 7 But even if they were considered employees of a single 

4 association entity, an interpretation not supported by the HIPAA rules or in agency guidance, 

5 there would be nothing prohibiting Cambia from establishing rates based on aggregate claims 

6 experience within distinct groups of similarly situated individuals, such as employees of the 

7 same common law employer. See Motion for Summary Judgment by MBA Trust, BIA W Trust, 

8 NMTA Trust, and Cambia at 23-25. 

9 In any event, the HIP AA nondiscrimination rules have not changed, and those rules and 

10 agency guidance could not be more clear that the prohibition against discrimination based on 

11 health status relates to individuals and not to groups of individuals. The AHPs' rating practices 

12 have never, and do not currently, discriminate against individual Members or their dependents 

13 based on health status factors or otherwise, a fact that the OIC has repeatedly acknowledged by 

14 approving the AHPs' filings for more than a decade. Accordingly, the OIC's arguments are as 

15 wrong today as they were eight years ago. 

16 E. The Attorney General's Opinion on an Unrelated Issue Is Irrelevant. 

17 The OIC Response cites to a letter from the Office of the Attorney General to a state 

18 lawmaker in support of a legislative proposal that would have given the Commissioner authority 

19 to "independently determine whether a multiple employer health plan arrangement constitutes an 

20 'employer' ... under BRISA ... [and] order a health carrier to terminate or amend the employer 

21 plan accordingly." OIC Response at 4-5. The Attorney General's opinion on this topic has no 

22 bearing on the rating issues in this matter. There is no dispute that the Commissioner considers 

23 the three AHPs to be bona fide association health plans under BRISA Section 3(5). The 

24 Attorney General's opinion about the Commissioner's authority to determine bona fide employer 

25 

26 
7 See Declaration of Jerry Belur in Support of Motion for Summary Judgment by MBA 

Trust, BIA W Trust, NMT A Trust, and Cambia ~ 2. 
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1 status (without intervention from the United States Department of Labor) does not speak to how 

2 carriers may rate the plans offered through association health plans with bona fide employer 

3 status, other than its reference to the state law that exempts association health plans from 

4 community rating requirements. Id. at 4. The letter says nothing about the Commissioner's 

5 authority to deny association health plan filings if the rating is performed at the Participating 

6 Employer level, and thus does not support the OIC's argument that it had a legal basis for issuing 

7 the Disapprovals. 

8 III. CONCLUSION 

9 For the reasons set forth above, as well as the reasons articulated in MBA Trust, BIA W 

10 Trust, NMTA Trust, and Cambia's Motion for Summary Judgment and their Opposition to the 

11 OIC Staffs Motion for Summary Judgment, MBA Trust, BIAW Trust, NMTA Trust, and 

12 Cambia respectfully request that (i) their Motion for Summary Judgment be granted and that the 

13 OIC Staffs Motion for Summary Judgment be denied, (ii) the Disapprovals be overturned, and 

14 (iii) the OIC be directed to review the 2014 Filings in accordance with the law. 

15 Dated this 3rd day of June, 2015. 
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I, Kay M. Sagawinia, certify under penalty of perjury under the laws of the State of 

Washington that, on June 3, 2015, I caused the foregoing document to be served on the persons 

listed below in the manner shown: 

Judge George Finkle (Ret.) 
Presiding Officer 
Office of the Insurance Commissioner 
PO Box 40255 
Olympia, WA 98504-0255 
Email: kellyc@oic.wa.gov 

Via email and U.S. Mail 

Mike Kreidler, Insurance Commissioner 
Email: mikek@oic.wa.gov 
James T. Odiorne, J.D., CPA, Chief Deputy 
Insurance Commissioner 
Email: jameso@oic.wa.gov 
Molly Nollette, Deputy Commissioner, Rates and 
Forms Division 
Email: mollvn@oic.wa.gov 
AnnaLisa Gellermann, Deputy Commissioner, 
Legal Affairs Division 
Email: annalisag@oic.wa.gov 
Charles Brown, Sr., Insurance Enforcement 
Specialist, Legal Affairs Division 
Email: charlesb@oic.wa.gov 
Office of the Insurance Commissioner 
PO Box 40255 
Olympia, WA 98504-0255 

Via email and U.S. Mail 

Dated this 3rd day of June, 2015, at Seattle, Washington. 
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PERKINS COIE LLP 
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I, Jerry Belur, declare under penalty of perjury under the laws of the State of 

Washington that I am over the age of eighteen, I am competent to make this declaration, and 

make it upon personal knowledge. 

1. I am an attorney and an active member of the Washington State Bar 

Association (No. 9208); r was admitted to the WSBA in 1979. ram also Chief Executive 

Officer of EPK & Associates, Inc. (EPK). r have held this position since 1999. EPK is the 

third party administrator of the Master Builders Association of King and Snohomish Counties 

Employee Benefits Group Insurance Trust (MBA Trust), of the Building Industry Association 

of Washington Health Insmance Trust (BIAW Trust), and of the Northwest Marine Trade 

Association Health Trust (NMTA Trust), sometimes together called the AHPs. 

2. r have reviewed the May 6, 2015, OIC Staffs Motion for Summary Judgment 

and the May 26, 2015, OIC Staffs Reply to Motion for Smnmary Judgment by MBA Trust, 

BIAW Trust, NMTA Trust, and Cambia. The ore staffhas challenged the standing of the 

three AHPs and their sponsoring associations to object to and litigate the 2014 ore rate and 

form disapprovals at issue in this proceeding. The OIC Staff asserts that the litigants are not 

aggrieved parties under Washington law [OIC Motion for Smnmary Judgment, p. 2, lines 20-

26] and have not suffered any cognizable injury or harm. [Ore Motion for Summary 

Judgment, p. 7, line 24-p. 8, line 2] The ore Staff has restated the latter point in its Reply. 

[Ore Reply p. 2, lines 11-12] 

3. Injury in fact to the three AHPs and their sponsoring associations, caused by 

the Ole disapprovals of the 2014 rate filings, is quantifiable today. Non-AHP vendors and 

agents are using the OIC disapprovals to take business away from the AHPs, in substance 
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arguing that "the handwriting is on the wall," and that AHP insurance benefits are about to 

become prohibitively expensive or are about to disappear from the marketplace altogether. 

4. I know that AI-IP competitors routinely exploit the OIC's 2014 disapprovals to 

their business advantage. Comments that have reached me run along these lines: "[The OIC] 

is compelling fundamental changes in [association] rating methodology, which would effect 

major rate hikes for many employers. These associations may be forced out of the market, in 

only a few months from now.. . . [E]xpect intense market disruption later this spring." And: 

"[The OIC] wants the MBA to use the same rate table for all groups.... If they move to a 

system where they rate everyone the same, it will cause your rates to increase. We have many 

groups who are concerned about this." 

5. Months ago, the Seattle Times reported the serious, possibly fatal, impact on 

AHPs resulting from the OIC's disapprovals. In a lengthy article published on March 8, 

2015, the Times has noted that "while experts are split in the fight over the regulations, many 

agree that if the new rules survive, the associations will not." 

6. The adverse effects and economic injury caused by the 2014 disapprovals for 

the three AHPs are clear. [See Attachment l .] A comparison of the three AI-IPs' sales 

figures for the period January through April 2014 versus the same period in 2015 shows: 1) a 

35% decrease in the number of employers receiving quotes, 2) a 14% decrease in the number 

of employees receiving quotes, 3) a 43% decrease in the number of new companies 

participating in a healthcare trust ("sold companies"), and 4) a 45% decrease in the number of 

newly enrolled employees. 

7. The adverse competitive impact in the AI-IP marketplace caused by the 

uncertainty, confusion, and concern introduced by the OIC disapprovals is incontrovertible. 

THIRD BELUR DECLARATION - Page 3 KUTSCHER HEREFORD 
BERTRAM BURKART PLLC 

705 Second Avenue, Hoge Building, 
Suite 800 

Seattle, Washington 98104 
Tel: (206) 382-4414 Fax: (206) 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

The AHPs and their sponsoring associations have suffered and will continue to suffer serious 

harm, meaning, in my opinion, that the litigants here have standing under Washington law to 

pursue administrative and judicial relief from the OIC's unlawful disapprovals. 

I declare under penalty of perjury under the laws of the State of Washington that the 

foregoing is true and correct to the best of my knowledge. 

<:: '"'" --Signed at d~'4TltC1 v.J,t)- this Z day of J,,,..,c,201s. 
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I, Renee Howard, declare under penalty of perjury under the laws of the State of 

Washington that I am over the age of eighteen, I am competent to make this declaration, and 

make it upon personal knowledge. 

I. I am a partner with the law firm Perkins Coie LLP. Our firm is representing 

7 the appellants MBA Trust and BIA W Trust in this matter. 
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2. Attached hereto as Exhibit 1 is a true and accurate copy of the publicly-available 

document entitled "Plaintiffs' Memorandum in Support of Motion for Summary Judgment," 

filed on April 13, 2007 in the case Associated Industries of the Inland Northwest et al. v. State 

of Washington Office of the Insurance Commissioner, No. 2007-02-00592-1 (Spokane County 

Superior Court). 

3. Attached hereto as Exhibit 2 is a true and accurate copy of the publicly-

available document entitled "Memorandum in Response to Plaintiffs' Motion for Summary 

Judgment and in Support of Defendants' Cross-Motion for Summary Judgment," filed on May 

11, 2007 in the case Associated Industries of the Inland Northwest et al. v. State of 

Washington Office of the Insurance Commissioner, No. 2007-02-00592-1 (Spokane County 

Superior Court). 

4. Attached hereto as Exhibit 3 is a true and accurate copy of the publicly-

available document entitled "Memorandum Decision" dated August 27, 2007 and signed by 

Superior Court Judge Kathleen O'Connor, which was filed in the case Associated Industries of 

the Inland Northwest et al. v. State of Washington Office of the Insurance Commissioner, No. 

2007-02-00592-1 (Spokane County Superior Court). The signed Memorandum Decision is 
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identical to the document attached as Exhibit 1 to Appellants' Opposition to OIC Staffs 

Motion for Summary Judgment, except for the signature and file stamp. 

I declare under penalty of perjury under the laws of the State of Washington that the 

foregoing is true and correct to the best of my knowledge. 

SIGNED at Seattle, Washington this 1st day of June, 2015. 

~ ReneeH~---

3 7923-0005/LEG AL 126283 402. 1 
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JUDGE KATHLEEN M. O'CONNOR 

Fi~ED 
APR I 3Z007 

THOMAS Fl SPOKAJiie 00f,AUoursr 
vNTYCLEllK 

SUPERIOR COURT OF WASHINGTON FOR SPOKANE COUNTY 

AS SOCIA TED INDUSTRIES OF THE ) 
INLAND NORTIIWEST, a Washington Non-) 
Profit Corporation; THE ASSOCIATION OF ) 
WASHINGTON BUSINESSES, a ) 
Washington Corporation, ) 

) 
Plaintiffs, ) 

v. 

STA TE OF WASHING TON OFFICE OF 
THE INSURANCE COMMISSIONER; 
MIKE KREIDLER, Washington State 
Insurance Commissioner, 

) 
) 
) 
) 

~ 
Defendants. ) 

~~~~~~~~~~~~) 

NO. 2007-02-00592-1 

PLAlNTIFFS' MEMORANDUM IN 
SUPPORT OF MOTION FOR SUMMARY 
JUDGMENT 

I. JNTRODUCTION!RELIEF REQUESTED 

This is a declaratory judgment action resulting from defendant Insurance 

Commissioner Mike Kreidler's issuance of Technical Assistance Advisory T06-07 ("TAA 06-

07'), dated December 14, 2006, which is invalid and unenforceable because: (1) Defendants 

violated the Washington Constitution- Wash, Const. mt. II, § I - when they issued TAA 06-

07, and (2) TAA 06-07 ls procedurally invalid becaw;e Defendants did not follow the rule­

making procedures set forth in the Washington Administrative Procedures Act ("AP A"), 

RCW Chapter 34.05, before issuing it. TAA 06-07 is simply an illegal "short cut" to avoid 

the debate and deliberations attendant to the legislature process and, if not an act to usurp 

legislative power, to avoid the due process protections provided by the APA. The Jaw does 
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MOTION FOR SUMMARY JUDGMENT· I LANE rDWEL!.PC 

108Jn.00l 7/IJ66MO. I 

1420 FIFTH AVENUE, SU'ffE4100 
SEATILE, WASHl'NGTON 98101-2338 0 RIG IN AL 206.2'.ll.7000FAX:106.22J.7107 



WORKING COPY 

' • 

not allow this. Because there is no genuine issue of material fact to dispute thafDefendants 

2 have exceeded their constitutional authority and failed to follow the APA's rule-making 

3 procedures in issuing TAA 06-07, Plaintiffs request this Court to grant their request for an 

4 Order on summary judgment ruling that, as a .matter of law, TAA 06-07 is invalid and 

5 unenforceable. 

6 Il. STATEMENTOFFACTS 

7 A. Plaintiffs Make Health Insurance Plans Available to the Employey Members of 

8 Their Associations. 

9 AI and A WB each are independent business associations serving employer members, 

10 including small businesses located and doing business in Washinaton. ~Declaration of 

11 Debra Brown ("Brown Deel."), at~ 2; Declaration of Jim Dewalt ("Dewalt Deel.") at~ 2. Al 

12 and A WB each provide various services to their respective members, including, but not 

13 limited to, making health insurance programs available to small employers. Ill Through the 

14 Associated Employers Trust ("AET"), founded in 1952, AI provides an alternative for its 

15 small employer members to purchase medical coverage for their employees. See Dewalt 

16 Deel, at ~ 3. Through AET, Al offers numerous benefit plans including medical, dental, and 

17 vision coverage underwritten through various health carriers that are registered with and 

18 regulated by OIC. Id. These AI programs cover small employers primarily located in Eastern 

19 Washington and insuring working employees and their dependent families. M!., 

20 Through its HealthChoice health care program, created in 1996, A WB provides fully-

21 in.sured health insurarice plans tailored to its company members with two to fifty employees. 

22 ~ Brown Deel., at ~ 3. The Health Choice program offers, among other things, medical, 

23 dental, and vision coverage underwritten through various carriers that are registered with and 

24 regulated by OIC. Id. Participating member employers are geographically diverse, located 

25 throughout the state of Washington, and represent a broad spectrum of industry types and 

26 sizes, ranging for example, from two-person retail shops to larger manufacturing firms. Id. 
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l The HealthChoice program makes coverage available to numerous srriall employers, and their 

2 working employees and dependent fami!ies.1 Ill. 

3 Plaintiffs' health insurance plans are subject to OIC review and approval. See Dewalt 

4 Deel. at, 6; Brown Deel,. at~ 6; Senn Deel., at~~ 33-34. If OIC determines that such plans 

5 violate applicable statutes, agency rules, or TAA 's, it will reject them. ~ Senn Deel, at 

6 W 33-34. Additionally, as OlC's own internal documents confirm, Defendants plan to initiate 

7 enforcement action against entities violation TAA 06-07. See Carol Sureau Memorandum, 

8 dated May 4, 2006, attached as Exhibit C to Declaration of John S. Devlin ("Devlin Deel."), 

----'l-----+-11__alOIC.J5-7u.6~-----------·-----·------------r-----

IO B. In 199~, the WashlnR!gn J.eaj§lature Passed Exemptjous to Communitt Rating 

11 Requlr~ments for EmJ!loyers Purchasing Healtl! Insurance Though 

12 · Ass.ociations. 
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l. RCW 48.44.0~3(3) Estllblished Variqus Regui.-ements Regardi!lg 

Premium Rating (or All §mall Employer Health Insurance f!w. RCW 48.21.045(3), 

RCW 48.44.023(3), and RCW 48.46.066(3), which are all identically entitled, "Health plan 

benefits for small employers - Coverage - Exemption from statutory requirements~ Premium 

rates - Requirements for providing coverage for small employer.," ma.'ldate identieal 

requirements for setting premium rates for small employers. TI1e only substantive difference 

between these statutes is that t11ey refer, respectively, to the three types of health insurance 

carriers in Washington - i.e., lifo and disability insurers (RCW 48.21.045), health care 

services contractors ("HCSC") (RCW 48.44.023), and health maintenance organizations 

("HMO") (RCW 48.46.066).2 Since Plaintiffs currently offer health insurance to their 

1 A WB and AI also participate as small employers in HealthChoice and AET, respectively, to 
make health insurance available to their own employees and their dependents. ~ Brown 
Deel., at~ 4; De Walt Deel., at~ 4. 
2 There are three types of licenses issued to "health insurers" in the state of Washington: (1) 
traditional indemnity companies or life and disability insurers (e.g., Aetna .Health & Life 
Ji1surance Co.), (2) health care service contractors (e.g., Rcgence or Premera (formerly 
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members through HCSC's, RCW 48.44.023 and its related exemption for employers 

purchasing health insurance plans through employer associations and "member governed 

groups" ("Associations''), RCW 48.44.023(3), are used in this analysis. ~Declaration of 

Deborah Senn ("Senn Deel."), at if 5. 

In pertinent part, RCW 48.44.023 states the following concerning premium rating 

requirements for health insurance plans offered to small employers directly or through an 

association or member-governed group: 

(3) Premium rates for health benefit plans for small employers as de.fined in 
this section shall be subject to the following provisions: 

(a) The contractor shall develop its rates based on an adjusted 
community rate and may only vary the adjusted community rate for: 

(i) 
(ii) 
(iii) . 
(iv) 

Geographic area; 
Family size; 
Age; and 
Wellness activities. 

RCW 48.44.023(3)(a) (emphasis added). Because RCW 48.44.023(3)(a) does not allow the 

community rating of small employers to be adjusted for any factors other than geographic 

area, family size, age, and wellness activities, it does not allow the consideration of prior 

claims experience and health histozy. Thus, "experience rating" using health stll!Us-related 

factors is forbidden by RCW 48.44.023(3) for purposes of setting rates for health insurance 

plans offered directly from carriers to small employers. 

Notably, RCW 48.44.023(3)(i) requires that adjusted community rates established 

under RCW 48.44.023(3) "pool the medical experience of all groups purchasing coverage." 

Thus, under this section of the Insurance Code, the health experience of individual employer 

( ... continued) 
consisting of Medical Service Cotp. ("MSC") and Blue Cross of Washington)), (3) health 
maintenance organizations (e.g., Group Heal!h). See Declaration of Deborah Senn (''Senn 
Deel."), at if 6, n. L Thus, there are three sets of statutes governing health insurers. For the 
Court's easy reference, all three types ofltealth insurers are referred to as "health carriers." 
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members may not be considered in setting rates, In the absence of a statutory exemption for 

2 coverage purchased from Associations rather than directly from carriers, such claims 

3 information for each small employer obtaining coverage from an Association would also have 

4 to be combined with all other small groups in the Associatfon and rated as a whole, 

5 2. :RCW 48.44.023(2) ls A Clear Exemption from RCW 48.44.023(3) fQr 

6 Employers Purcha•ing F.lealth Insurance Plans Through Association$. In 1995, members 

7 of Washington's business community md the insurance industry approached the governor Md 

8 the legislature with concerns about the impact of the community rating provisions· in the 

---+------11~1Ginsurance-cedll-and-its-dleet--()n-the---operation---of-health--plans-f*Ovlded--by--empluye 
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Associations, ~ Senn DeoL, at ~ S. These concerns relat~d to the requirements of 

community rating for small employer groups that obtained health illsutllltce for their 

employees through an Association, ld. Members of the health insurance industry and their 

client Associations claimed that for all practical purposes, they could not attract participants 

to an Association plan if the small employers who were part of that Association had to 

comply with the community rating pooling standards contained in RCW 48.44,023,3 .!&. 

Thereafter, the Washington legislature passed exemptions from community rating 

requirements for small employers purchasing health plar.s through Associations,. ~ Senn 

Deel,, at ~ 6, They are codified at RCW 48.44,024(2), RCW 48.46.068(2), and RCW 

48,21.047(2) - identical provisions applied to HCSC's, HMO's and insurers, respectively, 

The exemption - whlch is identical in all three statutes -reads as follows: 

Employers purchasing health plans provided through associations .. , are ngt 
§mall employers and tlie plans are not subject to RCW 48.44.023(3) [RCW 
48.46.066(3) and RCW 48,21.045(3)], 

RCW 48.44.024(2) (emphasis added); see also RCW 48.46,068(2), RCW 48,2L047(2), Since 

the legislature enacted RCW 48,44,024(2), exempting their Association employer members 

3 Al and A WB are two of the Associations that were affected by RCW 48,44.023, Sm< Senn 
Deel., at~ 5, 
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from the community rating requirements of RCW 48.44.023(3), Plaintiffs have been offering 

2 them health insurance plans that detennlne premium rates for individual employer members 

3 using "experience rating" - which includes consideration of each employer's claims 

4 experience and each individual employer's aggregated health history, rather than community 

5 rating pooling requirements. 

6 c. Since 1995, the OIC Has Allowed Associations To "Experience Rate" Each Of 

7 Their Small Employer Members. 

8 AI and A WB have offered affordable coverage to their small employer members since 

9 the Washington State Legislature's 1995 adoption of legislation - codified at RCW 

JO 48.21.047(2), RCW 48.44.024(2), RCW 48.46.068(2) - exempting small employers 

11 purchasing health plans through associations from community rating requirements otherwise 

12 applicable to small employers purchasing insurance coverage. Between 1995, when the 

13 legislature enacted RCW 48.44.024(2), and December 15, 2006, when 01C first issued 

14 TAA 06-07, the OIC has permitted Association plans like those offered by AI and A WB to 

15 rate each small employer member purchasing their Association health plans, based upon the 

16 respective aggregated claims experience of each individual small employer - i.e., experience 

17 rating.4 See Brown Deel., at ~ 5; Dewalt Deel., at~ 5. Additionally, DIC has permitted the 

18 use of health status-related information in rating each such small employer member 

19 purchasing health plans through an Association. Id. 

20 111e OJC has never rejected Plaintiffs' respective Association health plans even though 

21 the rates for these plans were established by "experience rating" each individual employer 

22 member or "pod" using the aggregated health status information for each respective pod. See 

23 Brown Deel., at ~ 6; Dewalt Deel., at ~ 6. 

24 

25 

26 

4 OJC has authority over the rates and forms issued to Plaintiffs' health plans by their carriers. 
See Brown Deel., at 1f 5; De Walt Deel., at~ 5, ~ 6. 
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l D. Defendants Issued TAA 06-07, Which Eliminates the Exemption From SmQU 

2 Employer Pooling Requirements and Establishes a Prohibition on Experience 

3 Rating for Each Indiyidual Emailoyer Purghasing Health Plans Through 

4 Associations and Changes the RCW 48.44.024(2) Exemption. 

5 On or about December 15, 2006, the OIC issued Technical Assistance Advisory 

6 T06·07, dated December 14, 2006 (the "TAA'' or "TAA 06-07") and various accompanying 

7 documents. See TAA 06-07, and accompanying dt>cuments, attached as Exhibl1 A to 

8 Declaration of John S. Devlln in Support of Motion for Summary Judgment ("Devlin 

--<Ht-tre•ct");L-);}efendants<ltd-notissueTAA-oO-O I pursuant to llie rule-milking procedures set 

fonh in the Washington Administrative Procedures Act ("APA"), RCW Chapter 34.05. IO 

11 
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. T AA 06-07 establishes a new requirement that the claims experience of all small 

employers purchasing health insurance from Association plans must be pooled for rating 

purposes, and forbids experience rating of individual small employees purchasing such 

coverage from Association plans "effective for Association plans issued or renewed on or 

after January I, 2008." fu:£ Devlin Deel,, Bx. A, at p. 3, § 5. In this regard, TAA 06-07 

states: 

, . . (C) arriers may not use health status-related information in offering 
coverage to or setting premiums for an employer or employee member of an 
Association. Health status-related factors may be considered only to determine 
whether the carrier will accept the Association as a group or in setting rates for 
the Association as a whole. Thus, while it is permissible to use health-status 
related information to determine the rate charged to the entire Association, it is 
not pennissible to develop rates for the subset of members based in any way on 
the health status of the members and their emollees, 

M,6 at p. 2, § 2 (footnote omitted). 

5 On or about December 27, 2006, the OIC reissued the TAA and republished the 
accompanying documents, some of which were slightly revised, See Devlin Deel., Ex. B. 
T AA 06-07 was not revised. 
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2 

3 

4 

5 

6 

Regarding RCW 48.44,024(2), which has exempted employers purchasing health 

plans provided through Associations from the community rating and pooling requirements of 

RCW 48.44.023(3) since 1995, TAA 06-07 states, in pertinent part: 

These exemptions are available only in situations where a carrier issues a 
master policy to the Association. If the carrier contracts directly with 
Association members, however, then small employer members are not 
purchasing ''through" the Association and the exemption does not apply. 

7 IQ., at p. 2, § 4. The T AA contains no case law to support this asserted requirement. Id., at 

8 pp. 4-5, § 4.6 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

III. STATEMENT OF ISSUES 

Whether TAA 06-07: (l) violates the Washington Constitution - Wash. Const. art. II, 

§ I - because it creates new law and changes existing law, and (2) is procedurally invalid 

because it is a Rule issued in violation of the Administrative Procedures Act ("APA"), RCW 

Chapter 34.05. 

IV. EVIDENCE RELIED UPON 

Plaintiffs rely upon : (I) the Declaration of Deborah Senn, and exhibits thereto, (2) 

the Declaration of Robert Hoffman, (3) the Declaration of Jeffrey L. Gingold, and exhibit 

thereto, and ( 4) the Declaration of Debra Brown, (5) the Declaration of Jim Dewalt, and 

(6) the Declaration of John S. Devlin, and exhibits thereto. 

V. ARGUMENT/AUTHORITY 

The purpose of summary judgment is to avoid a useless trial where there is no issue of 

material fact. Lil'lante v. State, 85 Wn.2d 154, 158, 531 P.2d 299 (1975). Sununary 

judgment is appropriate when there is no genuine issue of any material fact, such that the 

moving party is entitled to judgment as a matter of law. Barrett v. Pacheco, 62 Wn. App. 717, 

721, 815 P.2d 834 (1991) (citing CR 56). The Washington Supreme Court defined the burden 

6 Both AI and A WB are issued master policies by their carriers. See Brown Deel., at ~ 7; 
Dewalt Deel., at~ 7. 
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I of the moving party in a summary judgment motion in Young v. Key Phannaceuticals, Inc., 

11.2 Wn.2d 216, 770 P.2d 182 (1989) as follows: 

In a summary judgment motion, the moving party bears the initial burden of 
showing the absence of an issue of material fact. ~ LaPlante v. State, 85 
Wn.2d 154, 158, 531P.2d299 (1975). lfthe moving party is a defendant and 
meets this initial shoWing, then the inquiry shifts to the party with the burden 
of proof at trial, the plaintiff. lf, at this point, the plaintiff "fails to make a 
showing sufficient to establish the existence of an element essential to that 
party's case, and on which the party will bear the burden of proof at trial," then 
th~ trial court should grant the motion. 

2 

3 

4 

5 

6 

7 

8 Young. 112 Wn.2d at 225 (citing Celotex Co. v. Catrett. 477 U.S. 317, 322, 106 S. Ct. 2548, 

---'-------'9-lf--W-k-Bd.--U-26§-(-l986[)-{footnote-omitted)-(additionaJ-citatiorromitte:d).------· 

10 Here, summary judgment is appropriate because Defendants cannot show that there is 

11 a genuine issue of material fact to prevent a finding that: (l) Defendants violated the 

12 Washington State Constitution in issuing TAA 06-07, and (i) TAA 06-07 is an invalid Rule 

13 promulgated without following the rule-making requirements of the APA. 

14 A. TAA 06-07 Is A Legally Merltless Attempt to Ch1u1ge the Law, 

15 As discussed more fully below, Defendants have acted outside their authority in· 

16 issuing TAA 06-07, which is also a procedurally invalid Rule. However, on a fundamental 

17 level, TAA06-07 is legally meritless because it relies upon RCW 48.43.035(1), RCW 

18 48.43.025(3), and the Health Insurance Portability and Accountability Act ("HIPAA") as 

19 support for its prohibition against using "health status-related factors in establishing rates for 

20 members who obtain coverage through an Association." See Devlin Deel., Ex. A, at p. I,§ I. 

21 None of these laws provide support for TAA 06-07, nor do they allow Defendants to supplant 

22 the legislative process or the APA. 

23 1. RCW 48.43.035(1) Does Not Support TM 06·07 BecauJ!e 11 Addresses 

24 lndiyidunl Access To Coverage - Not Premium Rating, TAA 06-07 relies on the "non-

25 discrimination requirements" of RCW 48.43.035(1), which is a statute designed to prohibit 

26 
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2 

3 

4 

s 
6 

7 

8 

9 

10 

11 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

discrimination rela1ing to access, or "enrolhnent," in a health plan - not rating. In pertinent 

part, this section stales: 

All health carriers shall accept for enrollment any state resident within the 
group to whom the plan is offered and within the carrier's service area and 
provide or assure the provision of all covered services regardless of age, sex, 
family structure, ethnicity, race, health condition, geographic location, 
employment status, socioeconomic status, other condition or situation, or the 
provisions of 49.60.174(2). The insurance commissioner may grant a 
temporary exemption from this subsection, .if, upon application by a health 
carrier the commissioner finds that the clinical, financial, or administrative 
capacity to serve existing enrollees will be impaired if a health carrier ls 
required to continue enrollment of additional eligible individuals. 

RCW 48.43.035(1) (emphasis added). ·· This statute prohibits discrimination against 

individuals by a carrier's refusal to accept such individuals for enrolhnent within a group to 

which a carrier offers a plan. It is undisputed that there is no evidence that any individual in 

a small group within any Association has been discriminated against by being rejected for 

enrolhnent in an Association plan because of a health status-related factors. 

RCW 48.43.035(1) addresses the precise issue of enrollment in a health plan, which 

dictates access to a particular health plan - not the rating of the plan. Commonly, health 

policy treats rating and access differently. See Senn Deel., at~ 9. It is a general concept in 

insurance that risk can be evaluated in two ways. .!! First, whether the insured is a suitable 

risk for coverage, and, second, once provided coverage, whether the insured is placed in a 
higher risk category for the purpose of rate setting. Id. RCW 48.43.035(1) addresses the 

former, not the latter. Similarly, access and affordability are two distinct concepts. ML 

RCW 48.43.035(1) requires a showing that an individual has been denied access to a health 

plan because of a health condition. There is no evidence of any such discrimination in this 

case. 

2. RCW 48.43.075(3) Does Not Support TAA 06-07 llecause lt Requires a 

25 Showing That Access to a Health Plan Is "Substaptially Discouraged" by !hat Plan's 

26 Rates. TAA 06-07 relies on one fragment of RCW 48.43.025(3), stating only, "The carrier 
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1 may not 'avoid the requirements· of this section through the creation of a new rate 

2 classification or the modification of an existing rate classification."' See Devlin Deel., 

3 Ex. A, at p. I,§ 2. A complete quote of the statute shows that Defendants omitted a crucial 

4 aspect of the law: 

5 No carrier may avoid the requirements of this seciion through the creation of a 
new rate classification or the modification of an existing rate c!assificatlon, A 

6 new or changed rate classification will be deemed an attempt to avoid the 
ovisions of · s section if the new 01 chan ed classific ' n would 

7 substantiaily discoyrnge applications for coverage om im.rlviduals or groups 
~h? are higher than average ~eal\11 risks. These provisions apply only to 

8 md1viduals who are Washmgton residents. 

g- -Rew<tlt43~()25~3)i~lrasisaactett)~'I'his sll!tul1'fllrbidnlreme-of-r11tes-tlnleny-a1le"llirs-ro­

l 0 coverage. However, it specifically requires a finding that a new or changed rate classification 

11 has "substantially discourage[d] applications for coverage." ML 

12 The language ofRCW 48.43.025(3) is clear and very speci:tio, and no reasonable trier 

13 of fact could find in it a basis for TM 06-07, To the extertt there is any ambiguity, one need 

14 only refer to the testimony of the Insurance Commissioner during whose administration 

15 RCW 48.43.025(3) was enacted, Deborah Senn, and h~r Deputy Commission~r for Health 

16 Care~ .Robert Hoffman, who actually wrote the language in the regulations that were later 

17 codified in RCW 48.43Jl25(3). According to them, the language was written to provide that 

18 there be a specific factual finding about whether a new or modified rate classification 

19 "substantially discouraged" coverage, li~ Senn Deel., at 1f I 3; Declaration of Robert 

20 Hoffman ("Hoffman Deel."), at iJ 6; see also J, Conniff Letter, dated November l O, 2006, 

21 copy attached to Senn Deel., as Exhibit 3. In this case, there is no evidence of any "new or 

22 modified rate classification," or that any such rate classification bas "substantially 

23 discourage[d]" access to coverage to any applicant. 

24 3. HIPAA Does Not Provide Legal Support for TM 06-07. TAA 06-07 cites 

25 HIP AA generally for the proposition that an Association is prohibited from considering health 

26 conditions when setting rates. TAA 06-07 provides no specific citation to any HIP AA 
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provision that supports its conclusion. T!lere are none. Indeed T AA 06-07 contradicts 

2 HIPAA. The U.S. Department of Labor website, entitled "FAQs About the HIPAA 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

21 

23 

24 

25 

26 

Nondiscrimination Requirements" directly contradicts T AA 06-07 in this context. See FAQs 

About the HlPAA Nondisciimination Requirements, attached to Serui Deel. as Exhibit 9. In 

thls regard, the U.S. Department of Labor's website states the following questions and 

answers: 

Is it permissible for a bealth insurance issuer to charge a higher premium 
to one group health plan (or employer) that covers individuals, some of 
whom have adverse health factors, than it ch11rges another group health 
plan comprised of fewer individuals with adverse health factors? 

Yes. In fact, HIP AA does not restrict a health insurance issuer from charging a 
higher rate to one group health plan (or employer) over another. An issuer 
may take health factors of individuals into account when establishing blended, 
aggregate rates for group health plans (or employers). This may result in one 
health plan (or employer) being charged a higher premium than another for the 
same coverage through the same issuer. 

Can a health insurance issuer charge au employer differl!nt premiums for 
each individual within a group of similarly situated individuals based on 
each individual's health status? 

No. Issuers may not charge or quote an employer or group health plan separate 
rates that vary fot individuals ( oonunonly referred to as "list billing"), based on 
any of the health factors. 

This does not prevent issuers from taking the health factors of each individual 
into account when establishing a blended, aggregate rate for providing 
coverage to the employment-based group overall. The issuer may then charge 
the employei· (or plan) a higher overall rate, or a higher blended per-participant 
rate. 

••• 
http:llwww.dol.gov/ebsal(aqsl(aq HIPAA ND.html 

~Senn Deel.,, 37. HIP AA allows experience rating for groups, and it allows consideration 

of each respective small employer's aggregate health claims data during the rating process. 

Id., at ~ 38. Thus, T AA 06-07 actually contradicts HIP AA. 
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2 

3 

4 

5 

6 

7 

8 

As OIC's own internal documents reveal, Defendants are well aware that TAA 06-07 

does not correctly state the law under Hll' AA regarding the rating of small employer groups. 

Indeed, OIC's Deputy Commissioner, Carol Sureau, has acknowledged that HIPAA forbids 

group health plans from requiring any individual, as a condition of el)l'ollment in the plan, to 

pay a higher premium than other Individuals similarly situated "on the basis of any health 

status-related factor in relation to the individual." §M Carol Sureau Memorandum, dated 

January 17, 2002, attached to Devlin Deel. as Exhibit D, at p. 4 (OIC-919). However, she 

admined that 

9 1r--~'l'hisll!'ovisionirasbeeircons1l'Uecla;g-requ!rln.gonlytllat earners bleru!]lei:ates-
an e lo er small ou so that an individuals' contribution to that rate is 

10 not 1dert fiable. (See DHHS Reguiation Section 146.J21(c)). List billing, 
wllere an individual's higher premium based on his health status is quoted 

11 separately to the employer, is prohibited. 

12 Id. (emphasis added). Other internal documentation coufirtns that Defendants are Well aware 

13 that "HIPAA's Nondiscrimination Rules" allow the \Ille of health questionnaires to "set rates" 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

in the small group market and to "determine whether to accept a group as a whole" in the 

"large group market." ~ H!PAA's Nondiscrimination Rufos, attached to Devlin Deel., as 

Exhibit E, at OIC-897. In yet another internal document, OIC personnel state the following 

concerning HIP AA group rules: 

Sec. 2702 of the PHSA prohibits discrimination: carrier must accept all 
groups; can-_iers .can'! rate individuals using health factors; carrier can rate 
mtpfov~r u~l!l~ exnepence. 

See "Interoffice Memo" of Bethany Weidner, dated March 13, 2000, attached to Devlin Deel. 

as Exhibit F, at OIC-887. As far back as 2000, Ms. Sureau declared: 

The [HIPAA] premium rating restriction applies only ta individuals within an 
employer group, i.e., an insurer Cllll raise the rates of ao employer group 
because of the health status of the group as a whole, but not the rates of an 
individual within the group because of that individual's health status. 

See Carol Sureau Memorandum, dated May 4, 2000, copy attached to Devlin Deel., as 

Exhibit H, at p. 4 (Bates Na. OIC-879). 
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As intelpreted by the federal government and in OIC's own internal documents, there 

2 is no legal basis for the assertion in TAA 06-07 that Association plans are in violation of 

3 HlPAA because they rate based on each participating small employer's aggregated health 

4 status-related factors. 

5 B. TAA 06-07 Violate• the Washinghm Constitution Because It Makes New Law. 

6 

7 

8 

9 

10 

11 

IZ 

13 

14 

Even if there was a valid legal basis to support TAA 06-07, it would still be invalid 

and unenforceable because it displaces legislative authority in violation of the Washington 

constitution. The Washington constitution and the "Separation of Powers" doctrine forbid 

state agencies from changing the law. Article II, Section l of the Washington Constitution 

states, in pertinent part: 

The legislative authority of the state of Washington shall be vested in the 
legislature, consisting of a senate and house of representatives, which shall 
be called the legislature of the state of Washington, but the people reserve 
to themselves the power to propose bills, laws, and to enact or reject the 
same at the polls, independent of the legislature, and also reserve power, at 
their own option, to approve or reject at the polls any act, item, section, or 
part of any bill, act, or law passed by the legislature. 

15 · Wash. Const., Art. II, § I. While the Washington Constitution does not contain a formal 

16 

17 

18 

19 

separation of powers provision, it is established that: 

One of the fundamental principles of the American constitutional system is 
that the governmental powers are divided among three departments--the 
legislative, the executive, and the judicial--and that each is separate from 
the otl1er. 

20 Carrick v. Locke, 125 Wn.2d 129, 134-35, 882 P.2d 173 (1994) (citing State v. Osloond, 60 

21 Wn. App. 584, 587, 805 P.2d 263, rev. denied, 116 Wn.2d 1030, 813 P.2d 582 (1991)). The 

22 division of Washington's government into different branches has been "presumed throughout 

23 our state's history to give rise to a vital separation of powers doctrine." Ill. at 135. The 

24 "doctrine serves mainly to ensure that the fundamental functions of each branch remain 

25 inviolate." 1'L. While the branches are not "hermetically sealed off from one another" under 

26 the separation of powers doctrine, the doctrine is violated when "the activity of one branch 
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I threatens the independence or integrity or invades the prerogatives of another." Ill, at 135 

2 (citing Zylstra v. Piva, 85 Wn.2d 743, 750, 539 P.2d 823 (1975)); ~ Fischer-McReynolds v. 

3 Quasim, 101 Wn. App. 801, 812, 6 P.3d 30 (2000) (citing Art. II, Section 1 !llld holding a 

4 Governor's El(ecutive Order does not have force of law when legislature h!IS not explicitly' 

5 grllllted the Governor the authority to make the Executive Order covering that topic), 

6 Therefore, the OIC, a state agency under the executive branch cannot make, amend, or repeal 

7 laws, as these acts fall solely within the purview of the legislative branch. 

8 Although legislative power may be delegated as long as the legislature provides 

----------+ -gUidelines-regardingihe-scope-oftlre-poweramt-prooedura:hmfegua:rds-exist;itinntolatlon-- - - - - ---

10 

11 

12 

13 

14 

15 

16 

17 

18 

of Article II, Section l of the Washington Constitution and a violation of the principles of 

separation of powers for the Legislature to abdicate or trllllsfer its purely legislative function 

to others. See Sackett v. Santilli, 146 Wn.2d 498, 504-05, 47 P .3d 948 (2002) (citing 16A 

Am. Jur. 2d Constitutional Law § 295 ("[r]he legislature .. , cannot delegate functions which 

the .state constitution expressly and unqualifiedly vests in the legislature itself .... ")). 

Regarding such non-delegable ]JOWers, the Washington Supreme Court has determined: 

[T}hese nondelegable powers include the power to enact, suspend, and repeal 
laws, and the power to declare genera! public policy, A statute must be 
complete in itself when it leaves the hands of the Legislature. 

19 Diversified lnv. P'sbip v. Dep't of Soc. & Heal~!:Y§., 113 Wn.2d 19, 24, 775 P.2d 947 

20 (1989) (internal citations omitted). Therefore, the Washington Legislature cannot grant to the 

21 OIC the authority to enact or repeal laws. 

22 In addition, there are limits on any legislative action by !Ill agenc;y, including: (l) an 

23 agency may not legislate under the guise of its rule-making power, and (2) the rules must be 

24 within the framework of the policy laid down in the statute or ordinance. West v. City of 

25 Seattle, 50 Wn.2d 94, 97, 309 P.2d 751 (1957) (holding void an agency rule delegating 

26 administrative power to another body). "It is well established, however, that an administrative 
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agency may not, by means of an interpretative or clarifying regulation, actually modify or 

2 amend the statute in question." Fisher Flouring Mills Co. v. State, 35 Wn.2d 482, 492, 213 

3 P.2d 938 (1950).7 

4 1. T AA 06-07 Makes New Law Governing the Setting of Premium Rates for 

5 Small Employers Purchasing Health Plans Proyided Through Associations. TAA 06-07 

6 is Defendants' attempt to create new law. Currently, there are no such laws or rules governing 

7 the insurance premium rating requirements for small employers that are Association members, 

8 and who purchase Association health plans. Association plans are not defined as large groups 

9 for rating purposes. Commissioner Kreidler ha.~ admitted this in testimony before the 

10 Washington legislature. ~Declaration of Jeff Gingold ("Gingold Deel."), at 11117-9. TAA 

11 06-07 is his attempt to create law in this regard. 

12 Requirements regarding the setting of health plan premium rates fo1· small employers 

13 are set forth in RCW 48.44.023(3), RCW 48.21.045(3), and RCW 48.46.066(3) (collectively 

14 "Small Employer Rating Requirements'~. However, small employers purchasing health plans 

15 provided through Associations are exempt from these requirements by, respectively, RCW 

16 48.44.024(2), RCW 48.21.047(2), and RCW 48.46.068(2), 

J 7 The exemptions from Small Employer Rating Requirements simply state that small 

18 employers purchasing health plans provided through Associations "are not small employers 

19 and the plans are not subject to" the small employer premium rating requirements found in 

20 RCW 48.44.023(3), RCW 48.21.045(3), and RCW 48.46.066(3). ~ RCW 48.44.024(2); 

21 

22 

23 

24 

25 

26 

7 See also Pac. Nw. Bell Tel. Co. v. Dep't of Reven\le, 78 Wn.2d 961, 967, 481 P.2d 556 
(1971) (invalidating Department of Revenue rule that the statu1e oflimitations does not apply 
against the Department because the Department trespassed into the arena of legislative 
prerogative); Pringle v. State, 77 Wn.2d 569, 575, 464 P.2d 425 (1970) (finding the Tax 
Commission's rule interpreting the statute defining "sale at retail" contradicted the statute's 
meaning and reversing the tax charged); State v. Miles, 5 Wn.2d 322, 327, 105 P.2d 51 (1940) 
(affirming dismissal of a charge of violating a State Game Commission regulation prohibiting 
the display of game animals, when the agency's authority only extended to the taking of game 
animals). 
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RCW 48.21.047{2); RCW 48.46.068(2). They do not establish rating requirements for such 

2 plans, and there are no requirements for rating them anywhere else in the Insurance Code. In 

3 a footnote, T AA 06-07 refers to "large group rating factors." See Dev)in Deel., fa:. A, at p. 2, 

4 n.5, The Defendants also refer repeatedly to "large group rating requirements" in exhibits to 

5 the so-called "Health !'!ans Data Report" accompanying TAA 06-07. See Devlin Deel., 
' -

6 Ex. A. Defendants apparently assume the so-called large group rating requirements exist and 

7 apply to association small employer members. There are no large group rating requirements 

8 in the Insurance Code. The Legislature has never enacted any such requirements into law. 

9 _ ____ --IAAJ)6.0'l--i$-D-efendants'--attempt-to-ereate-lawttr-Rutes-to-fitl-an-alieged-Yold-itrtlre- ------------, · 

10 law - which is something that can only be legally accomplished tbrough legislation or, if 

11 allowed under its legislative grant of authority and not violative of existing law, through rule 

12 making under the AP A. As demonstrated below, TAA 06--07 is invalid and unenforceable. 

13 2. TAA06-07 Violates the Was!J,j_qgt211 Constitutigl! BAAause It Changes the 

14 Exemption from Community :Rating and Grouping Requirements the Lemiat\!re Made 

15 Available to Association ll:Jl!ployer Members. TAA 06-07 changes the small employer 

16 exemption from community rating and grouping requirements the legislature made available 

!7 to employers purchasing health coverage from Associations. Despite the 1995 exemptions 

18 from community rating and grouping requirements for small groups purchasing health 

19 insurance through Associations - i.e., RCW 48.21.047(2), RCW 48.44.024(2), RCW 

20 48.46.068(2) - TAA 06-07 asserts new law by forbidding the use of health status-related 

21 information in establishing premium rates for Association members and by requiring that the 

22 claims experience for all employees purchasing from Association plans must be grouped 

23 together. See Devlin Deel., Ex. A, at p. 3, § 4. Accordingly, TAA 06-07 is invalid because it 

24 violates the Washington constitution- Wash. Const. art. II,§ I -and the separation of powers 

25 doctrine. 

26 
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a, The Insurance Code Permits the Use of Health Status-Related 

2 Factors in Setting lfates for Employer Health Plans Purchased Through Associations. 

3 T AA 06-07 specifically prohibits consideration of the "health status" or "health information" 

4 of an Association's employer members in determining the respective rates for each such 

5 employer. ~ Devlin Deel., fa:. A at p. 2, § 3. At the same time, the TAA confirms that 

6 factors such as age, family size, and geographic Jocation8 may be used in "setting the 

7 premium for an Association member." Id. at p. 2, § 2, n.5. Thus, the TAA allows the use of 

8 the non-health status-related factors set forth in RCW 48.44.023(3)(a) when setting rates for 

9 each individual employer that is "an Association member" but limits the use of health status-

10 related factors to "the Association as a group." Id. at p. 2, § 2. Stated differently, the TAA 

11 allows experience rating to be applied only to an Association as a discrete group - not to the 

12 employer members or small group "pods" - while allowing non-health status-related factors, 

13 which the TAA refers to as "large group rating factors," to be applied to Association members 

14 separately. )ii,, at p.2, § 2 n. 5. There is no legal basis for this distinction - and it violates the 

15 . language contained in RCW 48.44.023(3) and the exemption to that statute for Association 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

members, RCW 48.44.024(2). 

There fa no such thing as "hrrge group factors" in the tnsurance Code for purposes of 

establishing premium rates for Association member employers. In general, tlie setting of 

premium rates for small employers is governed by RCW 48.44.023(3), RCW 48.46.066(3), 

and RCW 48.21.045(3).9 Except for the exemption from these rating statutes - in this case, 

the RCW 48.44.024(2) exemption from RCW 48.44.023(3) - for employers purchasing health 

plans through Associations, there are no laws specifically governing the rating of Association 

8 These are three of the four factors listed in RCW 48.44.023(3)(a), which specifies the factors 
to be used in "adjusted" community rating of small employers. TAA 06-07 does not cite the 
fourth factor - "Wellness activities." 
' RCW 48.44.023(3), .RCW 48.46.066(3), and RCW 48.21.045(3) are identical, except for 
references to the particular type of health carrier to which th~y apply. See, infui, n.2. Though 
all three statutes are interchangeable for this analysis, RCW 48.44.023(3) applies to Plaintiffs. 
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1 health plans. Thus, one must refer to RCW 48.44.023(3) and the corresponding exemption 

2 from that statute in RCW 48.44.024(2) for small employer members of Associations to 

3 determine the premium rating requirements for such employers. 

4 Under RCW 48.44.024, a health canier "may not offer any health benefit plan to any 

5 small employer without complying with RCW 48.44,023(3)." RCW 48.44.024(1). However, 

6 Association member employers "are not small employers" and health plans "provided through 

7 associations" are "not subject to RCW 48.44.023(3)." RCW 48.44.024(2). For purposes of 

8 tills exemption, "small employers" . are defined the same as "small groups." RCW 

- + -48A4.024(~j;-R€W-48:43il05(.Z4):--Tuus;th:e-healtlrpll!!E purchasea-oy emp!Oyer meliiliers 

10 of Associations, or "small groups," through their Associations are not subject to certain 

11 limitations contained in RCW 48.44.023(3). For example, these employers are JJot subject to 

12 RCW 48.44.023(3)(a), which requires premium rates to be based on an adjusted community 

J 3 rate that may 2il!Y vary for geographic area, family size, age, and wellness activities. The 

l 4 legislature explicitly removed these limitations and since there are no other limitations on the 

l 5 factors that may be considered in setting premium rates for Association members, health 

16 insurers may use health and claim history in setting their rates. By prohibiting the use of 

l 7 health status-related factors in determining premiwn rates for Association employer members, 

18 TAA 06-07 is an invalid legislative act by Defendants in violation of the Washington 

19 constitution and the separaticin of powers doctrine. 

20 b, The Ins1irance C2de Permits the Apqlication Qf llcalth . Status-

21 Related Fadors to Each Small Group Members of Associations and Does Not Reqnlre 

22 the Associatiog to Be Treated as One Big Group. In general, the Insurance Code requires 

23 that adjusted community rates established lJ!1der RCW 48.44.023(3) "pool the medical 

24 experience of all groups purchasing coverage." RCW 48.44.023(3)(i). However, since 1995, 

25 RCW 48.44.024(2) ha$ exempted employers purchasing health plans provided through 

26 Associations from the community rating requirements ofRCW 48.44.023(3). Under the clear 
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and unambiguous language of RCW 48.44.024(2), "Employers purchasing health plans 

2 provided through associations ... are not small employers and the plans are not subject to 

3 RCW 48.44.023(3)." Thus, since 1995, the requirement that the health information "of all 

4 groups purchasing coverage" be "pooled" has riot applied to plans _offered to employers 

5 purchasing them through Associations. 

6 However, contrary to existing law, T AA 06-07 states, "Health status-related factors 

7 may be considered only to determine the ... [rate charged] to the Association as a whole." 

8 See Devlin Deel., Ex. A, at p, 2, § 2. In this manner, TAA 06-07 .equires the "pooling" of the 

9 "medical experience of all groups ptu'Chasing coverage" - a requirement of RCW 48.44.024 

JO from which the legislature exempted Plaintiffs through RCW 48.44.024(2).10 Accordingly, by 

11 requiring the application of health sta!us-related infonnation to entire Associations in 

12 determining premium rates - rather than allowing such factors to be applied to member 

13 employers - TAA 06-07 is an invalid legislative act by Defendants in violaiion of the 

14 Washington constitution and the separation of powers doctrine. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

c, TAA 06-07 Changes the Exemption Frnm RCW 48.44.023(3} 

,d=vgilahle to Association Members. TAA 06·07 changes RCW 48.44.024(2). In pertinent 

part, T AA 06-07 states; 

RCW 48.21.047, RCW 48.44.024 and RCW 48.46.068 provide an exemption 
from the commuoity rating requirement otherwise applicable to all small 
groups. 

10 The citation in T AA 06-07 to the unpublished oral decision in Regencc Blue Shield v. ~tale 
of Washington, Office ofinsurance Commissioner, Thurston County Case No. 04-2-01761-8 
for the proposition that the Association is the "group" in this context ignores this exemption. 
In the Regence case, the court ruled that health carriers are required to offer the same package 
of benefits to all employer groups in an Association. That case did not involve a specific 
statutory exemption from the requirement, as in the instant case. Moreover, the Regence case 
focused on access to benefits in the first instance, ru1d did not address rating requirements. 
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2 

3 

4 

5 

6 

7 

8 

I!h at p. 2, § 4. In the face of this acknowledgment of the explicit language in these 

exemptions, TAA 06·07 states simply: 

These exemptions are available only in situati<Jns where a carrier issues a 
master policy to the Association. If the carrier contracts directly with 
Association members, however, then small employer members are not 
purchasing "through" the Association and the exemption does not apply. 

Id. T AA 06-07 does not cite to any legal precedent in support of thls distinction because none 

exists. T AA 06·07 violates existing law in this regard. There is no statutory or regulatory 

authority to support Defendants' pronouncement concerning the applicability of the 
4- .· ' -- -- ____________________ ,, ___ , ___ , -· 

-·---- ·- commillill)'talUJ.g exemption.- - · 

10 

11 

12 

13 

14 

15 

Even if this new pronouncement was legally supportable, it would not prevent the 

exemption from applying to Plaintiffs. A WB and Al are issued master policies by their 

respe11tive carriers, which do not contract directly with the employer members of AI and 

AWB. £M Senn Deel., at~ 15; Brown Deel., at ~7; Dewalt Deel., ~7. Therefore, the 

community rating exemption in RCW 48.44.024(2) applies to A WB and AI, allowing them to 

provide health plans that consider health infonnation in rating their employer members. 

16 ·Nevertheless, the law does not require them to "pool the medical experience" of the entire 

17 

18 

Association as one group. Accordingly, Defendants' proclamation that Plaintiffs have 

violated the law by experience rating their members is incorrect. 

19 c. 
20 

TM 06•07 Is An Invalid and Unenforceable Buie fssued in Violation of the 

W11shingto!! Administrative Procedures Act. 

21 

22 

23 

24 

25 

26 

1. Agenm: "Rules" That Do Not Meet the Rule-Making Reguiremcnts of the 

Washington Administrative Procedures Act Arc Invalid. Under the Washington 

Administrative Procedl!res Act (APA), a "Rule" is "any agency order, directive, or regulation 

of general applicability ... (a) the violation of which subjects a person to a penalty or 

administrative sanction; ... [or] (c) which establishes, alters, or revokes any qualification or 

requirement relating to the enjoyment of benefits or privileges conferred by law .... " RCW 
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34.05.010(16). The fact that an agency statement or directive is not designated as a "Rule" is 

2 irrelevant in the determination of whether it is subject AP A rule-making requirements. 

3 Indeed, the decision to not designate a statement or directive as a ''Rule" may be an effort to 

4 avoid the due process requirement of the APA's rule-making procedures. 11 See Hillis v. 

5 Dep't of Ecology, 131 Wn2d 373, 399400, 932 P.2d 139 (1997) (deciding agency change in 

6 the right to apply and be considered under the statutory criteria for a groundwater withdrawal 

7 permit was a Rule because it changed priorities and prerequisites for the permit right even 

8 though the four statutory requirements for a permit were not changed); Failor's Pharmacy v. 

9 Dep't of Soc. and He~lth Servs., 125 Wn.2d 488, 497, 886 P.2d 147 (1994) (holding the 

10 inclusion of reimbursement schedules in a unilateral contract for Medicaid was a Rule 

11 because, although the providers could simply withdraw, the schedules altered the benefit to 

12 Medicaid program participants); Simpson Tacoma Kraft Co. v. Dep't of Ecology, 119 

13 Wash.2d 640, 647-48, 835 P.2d 1030 (1992) (finding a numeric water quality standard for the 

14 discharge of dioxin issued by the Department of Ecology to mills is a Rule because it 

15 subjected mills to punishment for non-compliance and is of general applicability because the 

16 standard is wriformly applied). 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

11 According to one commentator: 

Sometimes ambiguities in agency statements are created intentionally for 
strategic purposes. An agency might want to issue a statement that has binding 
effect without the notice and comment procedures mandated for legislative 
rule-making and without subjecting its statement to the kind of "searching and 
careful" judicial review courts typically apply to legislative rules. To further 
these illegitimate strategic goals, an agency might intentionally use ambiguous 
or inconsistent language in the hope that its regulatces will give its statement 
bindi11g effect while the' courts will characterize the statement as an 
unreviewable general statement of policy exempt from notice and comment 
procedures. · 

I Richard J. Pierce, Jr., Ac!ministrative Law Treatise § 6.3 at 317 (4th ed. 2002). 
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J In Washington, a Rule must be promulgated in accordance with the AP A's rule-

2 making procedures set forth in RCW 34.05.310 - .395, or it is procedurally invalid. See 

3 Failor's Pharmacy, 125 Wn.2d at 497. 

4 2. TM 06-07 Is An Agency Rule As Defined By The APA. TAA 06-07 is a 

5 compulsory directive of general applicability, the violation of which subjects carriers and their 

6 insureds - i.e., Associations and their member employers - to the penalty of OIC disapproval 

7 of current and future Association health pll!lls. It also alters the qualifications for OIC 

8 approval of Association health plans - which provide insurance benefits "conferred by Jaw" 

that-Association.-employer-members--provide-·to-their-ernployeea.~----- --~-------- --····--- -- -- -- --- --- --

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

a. IM ll!l·OZ Is 11 Mandjiton Anncy .Directive of General 

Applicability .. TAA 06·07 is directed to "All Health Carriers," and establishes an effective 

date by which all carriers must comply with the TAA. ~Devlin Deel., Ex. A, at p. I; p. 3, 

§ 5. In this regard, under the heading "!mplementation," TAA 06-07 states: 

Carriers must review their Association plans for cQmpliance with applicable 
laws as described in this TAA. This TAA will be effective for Association 
plans issued or renewed on or after January), 2008. 

.!!h Aside from the "effective" date, TAA 06-07 contains other compulsory language. For 

example, the TAA lists certain "Examples of Prohibited Practices." Id. at p. 2, ~ 3. 

Additionally, the TAA specifically states: 

Consequently carriers may not use health status-related information in offering 
coverage to or setting premiums for an employer or employee member of an 
Association. H~alth status-related factors may be considered only to determine 
whether the carrier will accept the Association as a group or in setting rates for 
the Association as a whole. Thus, while it is permissible to use health status­
related infonnation to determine the rate charged to the entire Association, it is 
ngt permi§sible to develop rates for the subset of members based in any way on 
the health status of the members and their enrollees. 

Id. at p. 2, ~ 2 (footnote omitted) (emphasis added). 
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Finally, the cover letter to all "Stakeholders" with which Defendants published T AA 

2 06·07 indicates that it is mandatory directive of general application, stating: "Carriers' rates 

3 must be based on the health of the entire association group." ~ OIC Letter to Stakeholders, 

4 dated December 15, 2006, attached to Senn Deel. as Exhibit 5 (italics in original) (emphasis 

5 added). Notably, Defendants included both A WB and Al, along with dozens of other 

6 AssoCiations and member governed groups, in the list of "Stakeholders" affected by TAA 06-

7 07. Id. In ligbt of the mandatory language of T AA 06-07 and tbe accompanying letter to 

8 Stakeholders, there can be no dispute that TAA 06-07 is a mandatory directive of general 

9 applicability. 

JO 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

b. Yiolatlon of T AA 06-07 Wm Result in a "Penalty or Administrative 

Action" a111l Alters a Requirement Relating to the Enjoyment of Insurance Benefits 

Conferred by Law. As an initial matter, it cannot be reasonably disputed that Defendants 

will take some action against any entity that does not comply with TAA 06-07. They would 

not have issued the TAA with an "effective" date or with the mandatory language discussed 

above if they were not contemplating enforcement. 

Additionally, Defendants nave already designated Pla!otiffs' health plans as plans that 

do not comply with so-called "Large Group Rating Requirements."12 See Exhibit 5 to 

"Association Health Plans Data Report," dated December 2006, entitled, "Association Plans 

That Do Not Comply with Large Group Rating Requirements as of December 2004," attached 

to Senn Deel., Ex. 2. Thus, even though the effective date for TAA 06-07 is January I, 2008, 

Defendants have already determined that Plaintiffs' plans violate the law as they believe it 

exists now. In light of these facts, it is obvious that Defendants will enforce TAA 06-07, 

which they believe is "existing Iaw." 13 

12 There are no "large group rating req1rlrements" in the Washington Insurance Code. See 
ji;Ura. § Bl. . . 

Defendants' correspondence to Plaintiffs' counsel on December 22, 2006, proves that they 
are plamring to enforce TAA 06-07, stating: " ... we are focusing on prospective practices and 

(continued ... ) 
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Aside from an enforcement action, the OIC can force compliance by taking the 

2 administrative action of rejecting the insurance products offered through Plaintiffs' health 

3 plans. The OTC has the authority to review and approve insurance products used in the 

4 

5 

6 

7 

8 

-------- ---9-

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

market place. Se~ Senn Deel., at~ 33. The OIC uses a checklist when approving insurance 

contracts offered through Association plans. IQ..; ·~ Senn Deel., Ex. 4. A current O!C 

checklist designates "topic areas" along with requirements under the headjng "Reference 

Specific lssues." Ml: For example, on the first page of the OlC's checklist, under "Chemical 

Dependency" and subtopic "detoxification services," RCW 48.43.093 is listed as a "specific 

referenee'Lforihe-required-compiiance.--&-Otlmr'tllptc-l!feas"ctteregutations(WliSll.ington - - -- - -- - - -- -- --

Adn1lnistrative Code), sections of federai law, Washington case law, and Technical 

Assistance Advisories \'TAA"). Id. On the second page of the foJ:l1l, the topic "Conducting 

Business in Licensed Name" and the related "specific reference" column, TAA 2000-06 is 

listed. Jg.. Thus, the OIC currently includes TAA's on its Rates and Forms division contract 

approval checklist. In light of OIC's current practice of including TAA's on its approval 

checklists, it cannot be disputed that an insurance plan that does not comply with T AA 06-07 

after January 1, 2008 will not receive 01C approval. 

c. TAA 116·07 Is Procednraliy Invalid Bceaµse Defend111Jts Did Not 

Follow the AP A's Rule-Making Procc<jYres. It is undisputed that Defendants did not issue 

T AA 06-07 pursuant to the AP A's rule-making procedures. The AP A requires, 11mo11g other 

things, a statement of inquiry filed with the code reviser, notice of a proposed rule,14 and a 

rule,making hearing; OIC did not comply with these requirements for TAA 06-07. See RCW 

( ... continued) 
have provided carriers a full year to come into compliance with existing law." See 
Correspondence of Michael Watson, Chief Deputy Insurance Commissioner, dated 
December 22, 2006, copy attached to Senn Deel., as Exhibit 7 (emphasis added). 
14 OIC's distribution of a version of the Technical Assistance Advisory by mail prior to 
issuing the significantly revised TAA 06-07 on December 15, 2006 does not meet the 
requirements of a statement of inquiry or notice of a proposed rule. See R.CW 34.05.3! 0(1). 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

34.05.310, .320, .325, T AA 06..()7 is a blatant attempt to circumvent the fact-finding 

mechanisms inherent in the AP A requirements. OIC's own internal documents reveal that as 

late as September 12, 2006, Defendants did not have enough information about the relevant 

insurance "marketplace" enact the changes mandated by TAA 06-07: 

Much homework remains to be done that can only be done by talking with the 
insurers and associations. At this point, we know too litt)e about how this 
marketplace actua)ly functions - we're only guessing. 

See "Association Health Plans (Ideas and comments from Melodie, 9-12-06) (Bates Nos, 

OIC-1569 to O!C-1570), attached to Devlin Deel., as ExhibitH, at OIC-1569. 

Because T AA 06-07 is the equivalent of a Rule under the AP A, and Defendants failed to 

follow the APA's rule-making procedures, it mu.st be declared procedurally invalid and 

unenforceable. Failor's Pharmacy. 125 Wn.2d at 497. 

VI. CONCLUSION 

Plaintiffs respectfully request that this Court grant them summary judgment declaring 

TAA 06-07 invalid and unenforceable on tbe grounds that: (1) it violates the Washington 

Constitution - Wash. Const. art. II, § 1 - because it changes existing Jaw, which only the 

legislature may do, and (2) it is procedurally invalid because Defendants did not follow the 

rule-making procedures set forth in the Washington Administrative Procedures Act ("APA"), 

RCW Chapter 34.05. 

DA TED this l lm day of April, 2007. 

L 
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l CERTIFICATE OF SERVICE 

2 I hereby certify that on April 13, 2007, I caused to be served a copy of the foregoing 

3 Plaintiffs' Memorandum In Support of Motion for Summary Judgment on the following 

4 person(s) in the manner indicated below at the following address( es): 

5 

6 

7 

8 

---~ --------9--

Christina G. Beusch, 
Assistant Attorney General 
Office of Attorney General 
Highways-Licenses Bldg. 
I 125 Washington Street SE 
MS: 40100 
Olympia, WA 98504-0100 

10 g 
11 0 

12 t 
byCMIECF 
by Electronic Mail 
by Faesilntte Transmission 
by First Class Mail 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

by Hand Delivery 
by Overnight l>elivery (FEDEX) 

PLAlNTJFFS' MEMORANDUM IN SUPPORT OF 
MOTION FOR SUMMARY JUDGMENT - 27 

108312.0037/1366140. l 

LANE POWELL PC 
1420 f1FTH AVENUE', SUITE 4100 

SEAITLE, WASHINGTON 9ll\01~2JJ8 
206,223.7000 FAX: 206,213,7107 

\ 
---- ----I-

! 



·EXHIBIT 2 



WORKING COPY 

I 
, 

FILED 
MAY ·1 ! ·2007 

s~iWtJ' &GM!Y°<\1~~ K 
I 

2 

3 

4 

5 

er 

7 

8 

STATEOFWASHINGTON, 
SPOKANE COUNTY SUPERIOR COURT 

ASSOCIATED INDUSTRIES OF THE 
9 INLAND NORTHWEST, a 

Washington Non-Profit Corporation; 
10 THE ASSOCIATION OF 

WASHINGTON BUSlNESS, a 
11 Washington Corporation, 

12 Plaintif&, 

13 v. 

14 STATE OF WASHINGTON, OFFICE 
OF THE INSURANCE 

15 COMMISSIONER; MIKE 
KREIDLER, Washington State 

16 Insuran.ce Commissioner, 

17 06fendants. 

NO. 07-2-00592·1 

MEMORANDUM IN RESPONSE TO 
PLAINTIFFS' MOTION FOR 
SUMMARY JUDGMENT AND IN 
SUPPORT OF DEFENDANTS' 
CROSS-MOTION FOR SUMMARY 

.JUDGMENT 

18 The Office of the Iosurruice Collllllissioner and Mike Kreidler, Insurance 

19 Commissioner (hereinafter collectively the "OIC" or the "Commissioner" or the 

20 "Defendants"}, by and through their counsel ROBERT M'.. MCKENi:<A. Attomey General, 

21 and CHRISTINA GERSTUNG BEUSCH !Uld MARTA DELEON, Assistant Attorneys 

22 General, file this Memorandum in Response oo the Motion for Summary Judgment of the 

23 Associated Industries .of the Inland Northwest ("Al") and the Associlltion of Washington 

24 Business ("AWB") (collectively, the "Associations" or the "Plaintiffs") and in Support of 

25 Defendants' Cross-Motion for Summary Judgment. 

26 
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I. SUMMARY OF THE CASE 

2 This case arises out of the OIC's iS1Juance of a technical assistance advisory, TAA 06· 

3 07, advising health carriers of the OIC's interpretation of certain state and federal laws 

4 reganling rating of health benefit plans issued to assooiatiOll$, such as the Plaintiflil in this 

5 case. The TAA advises that rates for the members of the association should )le based on the 

6· pooled experience of the entire association. In oilier words, carriers should not apply 

7 discrlm,inatory rate schemes where different rates are charged to employer-members, all of 

8 whom belong to the same association group, based on the health condition of the employer-

9 members' employees. The fundamen!)l! principle at stake is that in group health insurance the 

10 cost associated with the risk of one member of the group becoming ill is to be spread among 

11 all the mcm1bers of the group, and is not to be placed on the one or the few. 

12 The initial challenge in addressing the Associations' arguments regarding the OlC's 

13 Issuance of the TAA is to unqerstand the relief that is being requested and the authority fur 

14 requesting th.at relief'. Plaintiffs assert two causes of action in their First Amended Complaint 

15 ("Complainf') and cite the Unifonn Declaratory Judgments Act ("UDJA'') as the bruris for this 

16 Court's jurisdiction. The first prayer for relfofls for a de<:Iaratlon that the TAA is invalid !llld 

17 unenforceable because it violates Article II, § l of the Washington State Constitution 

18 (Legislative Powe.rs). The second request is for a declaration that the TAA is prccedurally 

19 Invalid because the rule-making procedures of the Admlnlstrative Procedure Act ("APA") 

20 were not followed. Because the relief, as requested in the Complaint, is reviewable 1mder the 

21 AP A, the Comp!alnt is not authorized under the UDJA. RCW 7.24.146; RCW 34.05.51 O. 

22 The case might end therej however, the Plaintiffs' arguments in support of their 

23 Motion for Summary Judgment go beyond the relief requested in the Complaint, What the 

24 Associations appear to be tmly seeking is a declaration from tllls Court that the OIC's 

25 .interpretation of the.law, as.expres.~ed in tho TAA, Is incorrect and th~ in fact, health carriers 

26 may discriminate based on health status in rating association health plans. While the 
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1 Associations did not request such relief in their Complaint, if the Court were to consider such 

2 a request as either implied by their Complaint or as an amendment to it, jurisdiction could be 

3 conveyed under the UDJA. 

4 Havirig worked through the jurisdictional issues, !he. next step is to address the legal 

S arguments. Because the T AA is a policy nr interpretive statement authorized by the AP A and 

6 not a rule, the OIC did not violate the rule-making procedures of the APA in issuing the T.A.A. 

7 Furthennore, the issuanc;e of an interpretive statement is not a uswpation of the legislative 

- - ---- --8- --power-and-nc~-an- unooastitutional act-urule~-Articloil,-§- -1---af--the--state--Gonstitutlon,-

9 CQ!\l!IXjltently, the Associations are not entitled to the relief they lllqlressly have requested," and 

10 summary judgment should ~· entered as a matter of law in favor of the OIC on these two 

11 issues. Additionally, the advisory assislanQI} given in the TAA is subslBlltively correet and 

12 coll$1$1ent with state lllld federal law; therefore the OlC is entitled to summary judgment in 
13 favor of its legal interpretation. Whcrefure, the Associations' Motion for Summmy Judgment 

14 should be d~med, and the OIC' s Cross-Motion for SUlllll!IU:Y Judgment should be granted. 

15 n. FACTUAL BACKGROUND 

16 The oodisputed material fllciS relevant to sumnuny judgment are relatively few, 1 The 
17 OIC issued TAA 06-07 doted December 14, 2QQ6, ·Cutler z•d Deel., attached TAA. The TAA 

18 provides health carriers guidanc;e on complying with state and federal law in providing 

19 coverage and establishing premi\Ulls fur health benefit plans issued to nssooiatiom, such as the 

20 Al and AWB. Id. The OIC explains ln the TAA that'the association is the "group" for' 

21 

22 

23 1 The rlolotlffs ..,en, M ftiot in tbeir Memomuduln in Support of Motion for Summary, legal 
conolusione, l\eJn:o>ly, oontesi<d testimony from thoit coumicl, and ruatcrial that !hey hn\'6 clmntcterlzed in 

24 discovezy -Cl! to tho ore as irrelevant ond not ne""'sacy of being answorod. The ore hllS filed two 
Motl<U>$ to Strike to prohibit the Plainliffi from offering this inndmisslble evldeoce in th""• sununary judgment 
proccedlngs. 25 . The ore does stlpulatJ:, howewr; that tho Associations =tty hold plans that apply discrlmlnatoty 

26 
rating hnood on healtb status; Ibey went to be able to continue lo·purebase·suoh plans; and that carrim runy follow 
the OIC'o gUidanco in TAA 06--07 and such plans will not be availilble, · 
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· l purposes of coverage and premiUlll8, and that carriers may not discriminate against ernployer-

2 members of the association because of the health status of their employers. Id. 

3 Rate filings submitted by health caniers to the OIC fall into lhree categories: (1) 

4 individual, (2) small employer, meaning 2 to 50 employees; and (3) large group, which 

5 includes employers with more than 50 employees lllld associations. Lee Deel. 1J 3. Large 

6 group rate filings are "tile and use," meaning that the ore does not ever approve the filing; 

7 although, if reviewed, the ore may issue a disapproval notice after the fact. Lee Decl.1) 7. 

8 The OIC issued the TAA after conducting a survey of caniers' rating practices and 

9 meeting and communicating with carriers and associations. Berendt Deel. '\II[ 4, 8; Cutler 2..i 

10 Deel. 1f 2, Tho OIC decided that it was best to address the issue with industry at one time 

11 rather than through individual enfurcement actions. Berendt Deel. 1f 7. The 2005 survey was 

12 the initial step in understanding the extent of the practice. Berendt Deel. 1) 8. The OIC had 

13 become aware of the practice through informal communications and rate filing that were 

14 primarily filed in the 2003 to 2005 timefrume, although th(,ll"e were some eedier indic.ations of 

15 the issue, Berendt Deel. 1) 5. 

16 Premora Blue Cross ("Premera") responded to the survey and reported that it did 

17 disqrimlnate among employer-members based on the health status of their employees in the 

l 8 association health plans issued to AI and A WB. Berendt Deel. '1111 8, 9. Premiums for an 

19 employer·memher could differ more than' 3 times from member to member based on health 

20 status factors. Berendt Deel. mJ 11, 12. However, the rote and foiltl filings submitted by 

21 Premera and other carriers contracting· wifh Al and A WB do not reflect that health status is 

22 used as a basis for rating at the employer-member level. Lee Deel. '1f 8; Dorris Deel. '1f 4. The 

23 current group contract fonns filed with the O!C cle<;lfly identify Associated Employees Trust, 

24 the plan sponsored by AI, ruid A WB each as tho "group" md the eQntract holder on their 

:i5 respeCti.vo policies with Prcmera. Dorris Decl.1) 5. 

26 
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l ID.. SUMMARY JUDGMENT STANDARD 

2 The purpose of summary judgment is to deternrlne if a tactual issue is present _that . . 
3 needs.to be tried. Brown v. Spokane County Fire Prot. Di8t. I, 100 Wn.2d 188, Z03, 688 P.2d 

4 571 (1983); CR 56. The sunnruny judgment procedure exists to ~ate trial$ when only 

s queitioro of law remain to be detennined. Se:ven Gable:; Corp. v. MGMIUA Entm 't Co., 106 

6 Wn.2d 1, 12, 721 P.2d I (1986); see Wilson v. Stldnbach, 98 Wn.2d 434, 437, 656 P.2d 1030 

? (1982). Summary judgment is appropriate if(l) tru; case presents no genuine issue ofmateni!I 

_ _ _ ---8 _ .:filet, .. aruL(2f-the movin3 -party- is- entitled-to -judgment-as-a--matter-of law-, --Trlmb/e-v; 

9 Wru1hlngton State Univ., 140 Wn.2d 88, 93, 993 P.2d 259 (2000), citing Clemen/II v. Travelers 

Jo .lndem. Co., 121 Wn.2d 243, 249, 850 P.2d 1298 (l 993). 

11 I. ARGUMENT 

12 A. 

13 

Whel'e Judlcia1 _Review Is Avail~ble ·un·der The Adxnlnl•trative Procedure Act 
Jurisdiclion Is Not Available Under The Uniform Declaratory Judgment Act. 

14 

15 

15 

17 

18 

19 

20 

21 

22 

By relying in tbeir Complaint on the UDJA for jurisdiction, rather than the AP A, the 

Associations did not properly recite this' Court's subject matter jurisdiction for the relief they 

are expressly requesting. RCW 34.0S.510 provides that tlie AP A "establishes the exclusive 

means of judicial review of agency action," apa.1: from certah'l exceptiorlll that clearly are not 

applicable here. See King County v. Central Puget Sound Growth Management Hearings 

Board, 138 Wn.2d 161, 178, 979 P.2d 374 (1999). Similarly, the UDJA itself provides that it. 

"does not apply to state agency action reviewable under [the AP A]." RCW 7.24.146.1 

The Associations allege that the TAA is "invalid and unenforceoble" because the OIC 

did not follow the rule-lllllking procedures ·of the APA. This cause of action does not challenge 

23 ' When the Legislature adopted U1e cunent APA in 1988, It unrunbiguoualy Intended to estoblfub the 
Al' A .. lho "one exclusive method fur judicial review" of agency action. ile• Senate 10UJ11a.l, SOth Le$l•lature 

24 (1987), at 627. Sc• also William R. And"""'n, The 1988 WashtngtonAdmlnl3trattve Pr0Cf!li11ro Act-A'1 
lnrroduatioo, 64 WMh: L. Rev. 781, 821 n.252 (1989) (noting that dw Lo!liulature "has eitceptedaodon 
r<lviewahlc under the AP A from the statiites granting courtR J1J11hority to Issue writs o,f mnndamu• and dccJ.,.tory 25 jud(!lDenls"). Thls in1ent. woo cmie<Horwnr<l in tho 19.89 "Al' A cleanup bill," v.iilch odded tlll> final '""1tenco to 

26 
RCW 7.24.140:. "This chapror dMS not •pply to stare agency octlori rcviownbl~ under chnpter 34.05 Rew.fl 
Laws ofl989, ch. 17$, § 39. 
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1 the substance of the TAA. The Court does have jurisdiction under RCW 34.05.570(2)(b) and 

2 (c) to consider whether an agency has issued n rule and Whether that rule was adopted without 

3 compliance with statutol):' rule-making procedur~. The Associations did not cite RCW 

4 34.05.570 as a basis for jurisdiction; although it wss referred to as a basis fur venue. Because 

5 jurisdiction is available under the AP A, the UDJA is not applicable to tWs cause of action. 

6 The Complaint also alleges that the T AA is "invalid and unenforceable" because the 

7 i$Slmnce of the TAA was a legislative act that violated the Washingron State Constitution 

8 Article II, § 1. However, the APA authorizes and, in filct, encourages agencies to issue 

9 guidelines and policy statements "to advise the public of its current opinions, approaches, and 

10 likely courses of_ action." RCW 34.05.230(1). Interpretive statements, such as the TAA, are 

1 l advisory only, RCW 34.05.230{1), and the O!C has clearly stated in the TAA and 

12 accompanying materials that the purpose of the TAA is simply to offer guidance on the 

13 interpretation of current law. See attachments to Cutler 2rut Deel. However, setting aside fur a . . 

14 moment the merits of the Associations' constitutional claim, if ihe Associations are alleging 

15 that the TAA was issued in violation ofa constitutlo~provision, review is available under 

16 1he Af'A, R.CW 34.05.570(2)(c), and the UDJA, therefore, is not applicable to this cause of 

17 action. 

18 Although not prayed for in their Complaint, the relief the Associations are seeking in 

19 their Motion for Summary Judgment is a declilnltion that the OIC's interpretation of the law, 

20 as expressed in the TAA, is incorrect. The Supreme Court in Washington Education 

21 Association v. Public Disalo9Ure Commission, 150 Wn.2d 612, 618, 80 P.3d 608 (2003} 

22 ("WEA case") held that "an agency's written expression of its inte!pl'etatlon of the law does 

23 not implement or enforce the law" and, therefore is not "other agency action" 3 reviewable 

24 under the APA. See RCW 34.05.570(4). In order to assert jurisdiction under the APA, the 

3 .. Agency action" muans ~1licens:ing. th.c iqilemcntntion or enfarcmnen't of a statute, tlte ad.option or 

26 
application of 01l age_ncy role or onler, the imposition of sanctlOllll, or the jlrOlltlng or withholding of betlefits," 
RCW 34.05.010(3). 
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1 Associations have to materially distinguish their case from the WEA case. As an alternative, 

2 the Associations could argue that if AP A review of the substance of the TAA is not available, 

3 the UDJA should apply. In that case, the Associations have to establish a justiciable 

4 controversy under the UDJA. See WllShlngton Education Association v. Public Disc/wure 

S C(>n1Jnisslon, 150 Wn.2d 612, 622-23, 80 P.3d 608 (2003). 

6 B. 

7 

Tho OIC's Legal Interpretation That Health Carriers May Not Set Discriminatory 
Rates For Employer-Memb•l"S Of The Same Assoc.lallon Group Based On Health 
Status Is Correi:t. · · 

- _g_ 

9 

l1l 

11 

-h -- Thee:s:emptron-ln~CW ·48;44•0240 wbidqierlllftjj ii-cartierro coversfulill 
employers under an association plan :rather !ban under llJI small employer 
group coverage, doe11 not grant a carri.llr permission to charge 
discriminatory rates to assoc.latlon members based on health status. 

The Associations' case is promised entirely on an incorrect interpretation of RCW 

48.44.024. This statute, read in relation to llCW 48.44.023, pemrlts health cmiers to cover 
12 

Slllal! employers (2 to 50 employees) through an association plan rather than being obligated to 
13 

offering them only the carrier's small employer coverage that is "com.munity rated" in M . . 

15 

16 

17 

18 

19 

accordance with RCW 48.44.023(3). RCW 48.44.024 provides: 

(1) A health care service contractor may not offer any health benefit plan 
to any small employer without complying with RCW 48.44.023(3). 

(2) Employers pu:robssing health placs provided thtougb associations or 
through member-governed groups fonned specifically for the purpose of 
purchasing health care aro not small employers and the plans are not 
subject to RCW 48.44.023(3), . 

Bylts ploln language, RCW 48.44.024 makes IUJ statement as to how ihe association plan itself 
20 

should b'c rated. It olimply sets up !111 exemption to allow certain employers to participate in the 
21 

association plan who would otherwise hnve to be excluded. Lee De-01. '15. · 
22 

23 
The key to the exemption in RCW 48.44.024(2) is to understand the requirements <if 

small employer group rating in RCW 48.44.023(3). The premiums set by a carrier for the 
24 

small employer groups. It covers are based on pooling .the medical experience of all the small 
25 

~player groups purcha$ing coverage from the =rler. R.CW 48.4~.023(3)(i). Without the 
26 
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·exemption for small employers purchasing through ussooiations, those ~all employers would 

2 have to purchase the carriers' small employer plan and be includeil in the experiene<: pool with 

3 all of the other small employers. covered by the carrier. Lee Dool.1f 5. The obvious benefit of 

4 this exemption to associations, such as the Plaintiffs, Is that their employer- members with 2 to 

5 50 employees can participate in the association grollJl health plan that the oosociatlons contract 

6 for with the health carrier. 

7 The Plaintiffil, however, read too mucllinto the RCW 48.44.024 exemption. They 

8 incorrectly conclude that, because caniers are not required to p00! the experience of the 

9 Associations' small employer-members with the carriers' non·nssociation small employers, 

l 0 carriers may discriminate in setting rates for association members, This ill a non sequitor and 

H can no way be discerned fi:um the statutory language. Because the Associations' legal 

12 challenge to the substance of the i AA relies on this fundamental misinterpretation of the plain 

13 language of the Jaw, their Motion for Summmy Judgment should be denied and the OIC's 

14 Cross-Motion tbr Summmy Judgment should be granted. 

15 

16 

2. A health carrier's obligation not to discriminate among memb0111 of a 
group ,based on health status Is llllderstood by first defi!iing the "gronp," 
which in this case Is the ... oclation. 

17 The PlaintiflS choose to ign'ore the fundamental ·question of what constitutes the 

18 "group." However, iii the context of ~sociation health plans, the "group" ls the association 

19 and the employer-members and their employees populate the group. One can start at the most 

20 bmiic level and examine the contracts on file with the OIC. For example, ABT and A WB are 

21 the contract holders of group contracts with Premera, and they are defined as the "Group" 

. 22 throughout Donis Decl.1f 5. In addition, the defurltion of"group" or "group contract" in this 

23 state's iJisurance laws specifically identify an 11,9sociation as a group, WAC 284-43-910(21). 

24 Moreover, the OIC bas addressed this issue previously in Regence BlueShield v. Stale of 

25 . Washington, Office' of Insuranae. Commissioner, Case No. 04-2-01761-8, where' the carrier 

26 argued that every employer-member Wll!l its own group so the carrier cou!d discriminate 
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1 between employers by offering the smallest employem in the as~ociation only the plans with 

2 tho least generous benefits. Berendt Deel. 'I! 6 . 'fhe court in that case held that the association 

3 ·is Iha group, ood all employer-members of the association and their employees are membem of 

4 the gt!JUP. ood therefore must have the opportunity ·to purchase the same benefits. Beusch 

5 Deel., attached court opinion, 

6 Biilled on state law and 1he undisputed fact that the Allsociatlons are the group contract 

7 hqlders for the heijlth benefits provided to tlielr employer-meinbers and their 'employe~, the 

- - - - - - - - -- -8- me-was-correct-in illterpretlng-u-carrit,t"ir-obligaticrn notttr dlm:Iiminat1n1moirg-membwr-of· 

9 the same group on the premise that the association is the "group." T'ne ore is entitled to 

10 smmnary judgment on its legal interpretation. 

11 

12 

13 

3, T AA 06-07 correctly interprets ~tate 11nd federal law to prohibit health 
carriel'l! in Washington from discriminating against an employer-member 
of an association based on the health status of its employees. 

The purpose ofU1e 'fAA, as expressly stated in Section I of the document, "is to explain· 

14 fuat carriers may not disCnminate against employer-members of A.$sociatious and their 

15' employeeo with respcct to coverage and premiums in policies purchased through 

16 Associati!Jru1:" Cutler zltd Deel., attacl1ed .TAA. The prohibition against discrimination. is 

17 established in RCW 48.4.3.035, RCW 48.43.025, and the federal Health Insurance Portability 

18 and Accountability Act of 1996 ("HIPAA"), Public Law 104-191, 110 Stat. 193; 42 U,S.Q. § 

19 300gg el seq. Carriers are requited to comply with HIP AA and regulatiol)S adopted tb.ereunder. 

20 Lee Dool. II 4. Each of these provisions plays a role in the guidance given to oarrleni on 

21 avoiding discriminatory practices. 

22 RCW 48.43.035(1) require.~ a health carrier to enroll all members of a group and 

23 provide all services and benefits to members on a non-discriminatory basis, including without 

24 regard to health condition. While this section does not expressly mention rating, it establishes 

25 a baseline that carriers should not.avoid the obligation to.cover.all membern of the same,group 

26 through the wie of disqriminatory prnctioes. RCW 48.43.025(3) tnlces the legal analysis a step 
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further, because carriers are prohibited from creating uew or changed rate clnosificµ.tions to 

2 substantl;illy discourage applications for coverage from individuals with higher than average 

3 health risks. Premera may charge some AI and A WB employer-members more than three 

4 times the premium amount of another member because of the health condition of an employee. 

S Berendt Deel. ~ 12. Such discrimlnatory rates certainly could substantially discourage 

6 applications. 

7 There is also an express prolubition against the use of health stalus-related factols to 

8 disCrlmlnate against members of the same group in HIP AA and Us implementing regulations. 

9 The federal !aw prohibits discrimination against participants in a group health plan in 

10 enrollment, premi11Il1S, or contributions based on heal!h status-related factors. CFR 

11 §146.121(b) and (c). Health status-related factors include medical condition, claims 

12 experience, medical history, genetic infonnation, and disability. CFR §146.12l(a). The 

13 prohibition against discrimination in rating provides: 

14 

IS 

16 

17 

18 

A group health plan, and a health insurnnce issuer offering health insurance 
coverage in connection with a grol.JP ·health plan, may not require an individual, 
• • . to pay a premium or oontn1rution that is greater than the premium or 
oonlribution for a similarly situated individual {described in paragraph (d)) of 
this section) enrolled In the plan or grou.P. health insurance coverage based on 
any health factor that relates to the irldiV1dual or a dependent of the individual. 
(CFR §l46.12l(c)J 

hl relation to this cru>e, the "group health plan" is the plan issued by Premera to each of 

19 the Allsociations under the group contracts in which the Associations are the group contract 

20 holcj~rs. Preniera is the "health insurance issuer." Seti CFR § 144.103. Under1he current rating 

·21 practices, Premera is using individual employees' health status-related factors for a particular 

22 employer·niember to set greater rates for that member and its employees than for another 

23 member of the association and its employees for the same benefits, All of the members and 

24 their employees pur?hasing the same benefits through the as;;:oc.iation are sllnilarly situated, as 

25 .the only basis for differing treabnent is 1).ealth status - which is not a legitimate distinction.· 

26 See CPR §146.12l(d){l). 

MEMORANDUM IN RESPONSE TO 
PLA!NT!FFS' MOTION FOR SUMMARY 
JUDGMllNT AND lN SUPPORT OF 
DEFENDANfS' CROSS-MOTION FOR 
SUMMARY JUDGMENT 

------------------··--··· .. 

10 ATioRNEYOENlll\ALOFWASHlNOTON 
! 125 Waililagtcn Strcci SE 

PO Bax of-DlOO 
Olj'lllJli~ WA 98504--0100 

()60) 66<-9006 



-

··~::.: 

WORKING COPY 

- -

1 

2 

3 

4_ 

5 

6 

7 

- -- 8. 

9 

10 

The Associations attempt to avoid the prohibition against a carrier discriminating in an 

~ociation health plan by arguing generally that health Insurers may provide different rates to 

different employers depending upon the empfoyers' claims experience. However, _tbia 

argument presumes that the cniployers are different groups covered under different group 

health plans, which is, in fact, not the r.ase here. Indeed, the definition of "runployer" in the 

federal regulations includes a "group or association of employers," CFR §144.103, f\U1her 

confumlng that the MSoeiation is one group for purposes of emolhnent, premium, and 

_CQJl.tnoutioll!I, lleca~e'.the.orc has correctly interpreted- state-mid federal-law-in-TAA-06-07,­

Plaintiffil' Motion for SUll1lllazy Judgment should be denied, and the O!C's Cross-Motion for 

Sllllllllllty Judgment s~ould be granted. 

u .c. 
12 

TAA 06-07 I~ NotA);lule; 1'herefore, APA Statutory Rule-mllldng Pl"acednres Are 
Not Required. _ 

13 
The legislature in the AP A has enacted provisions encouraging agMOies to iss\Je 

Interpretive or policy statements "to advise the public oqts current opinions, approaches, and 
14 

likely courses of action." RCW 34,0S.230(1). Indeed, inteipreting st<ttutes and maldng tlie 
15 

public aware of those interpretations is consistent with an agency's authority to administer and 
16 

enforce the law. fi_ssoaiatian of Washington Business v, Department o,r Revenue,. 15.5 Vln.2d 
17 

430, 440, 120 P .3d 4{) (ZOOS). Although it is suggested that longstanding inteip;retive or policy 
18 

statements be oonverted into rules, it is not required. Id. T AA 06-07, whioh was only issued m 
19 

December 2006, is the type of advisory statement that the legislature contemplated. 
20 

21 
The Associatiorui assert that the T AA should have been adopted as a rule because it U. 

ru:i "agency order, directive, or regulation of general applicability ... (a) the violation ofwbicb 
22 

subjects a person to a penalty or administrative sanction; ... [or) (c) which establishes, alters, 
23 

or revokes any qualification or requirement relating to the enjoyment of benefits or privileges 
24 

conferred by Jaw .... " RCW 34.05.010(16). The OIC a_cknowled1;1es that no health carrier 
ZS 

can 'be cited or sanctioned for "violating" the TM. Any enforcement action against a health 
26 
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l carrier for discriminatory rating practices m11st be based on the state and federal law that forms 

2 the basis of the OIC's interpretation in the T AA. Indeed, the Supreme Collrt has stated that 

3 even "interpretive rules" adopted by an agency do not flt within the APA definition of"rule," 

4 becau.qe they are "nonbinding and cannot establish, amend, or revoke anything." Association 

5 of Washington Business v. Department of Revenue, 155 Wn.2d at 449. 

6 T)le oases cited by the Plaintiffi for the proposition that the T AA is a rule present 

7 materiii!Jy different facts than exist here. In Hillis v. Department of Ecology, 131 Wn.2d 373, 

8 400, 932 P.2d 139 (1997) andFailor's Pharmacy v. Department of Socia/ and Health Services, 

9 125 Wn.2d 488, 496, 886 P.2d 147 (1994), the court found that the agency policies actually 

l 0 imposed "additions" or "new requirements" to' existing law. In Simpson Tacoma Kraft Co. v. 

ll JJepartment of Ecology, 119 Wn.2d 640, 647, 835 P.2d 1030 (1992) the agency adopted in 

12 poliGy a specific numeric water quality standard that was incorporated in every permit, with the 

13 violation of the permit resulting in sanctions. The OIC has not imposed additional 

14 requirements or adopted standards that currently do not exist in the law. Rather, the OIC has 

15 explained i!s opinion of lhe laws relating to rating of essociation health plans and its likely 

16 course of action, as allowed and even encollraged by the legislature in RCW 34.05.230(1). 

l 7 T AA 06·06 is not a "rule" as defined in the AP A; therefore, the OIC was not required 

18 to engage in AP A stntutocy rulen1Bldng procedures. Plaintiffs' Motion for Summary Judgment 

19 should be denled, and the OIC's Cross-Motion for Summmy Judgment should be granted. 

20 D. 

21 

The OlC's Issuance OfTAA 06-07 Was Not Unconstitutionll.l Under Article II, §1 
Of The Washington State Constitution. 

22 
Plaintiffs' argument that the OIC has violated the Legislative Powers provision of tho 

23 
state Constitution appears to be based on the premise that TAA 06-07 is a "rule" llDder the 

AP A that the OIC is enforcing absent any underlying statutory authority. However, this 
24 

premise is not the basis for a oonstitutional argument but, rather, an argument under the AP A 
25 . . 

reganling procedure and stlltutory: authority; In any case, as explained ln Sections lV.B aud .C 
26 
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of this Memorandum, the TAA is not a "rule" and, in fact, does interprot the law properly. 

:1. Moreover, the Associations offer no authority for the proposilion that an agency's issuance of 

3 an interprelive statement, even if the statement is subsblntively incorrect, is an unconstitutional 

4 act 

5 The cases cited by the Plaintlffs regaiding Axticle IJ, § 1 do not actually address the 

6 issue in !hi$ Cll!Jtl. P!alntiffs' cases des! wit.'1 participMts of one branch of government 

7 participatiog in 011ter branches, or address situations whlll'C two branches haw authority over 

- lL -anissue~In oontrast; ~lauitiffS'-elaim-here is-Oiat-the 01€ was 11lgislating wh,en it"i$Sued-TAA 

9 06-07 and, therefore, exceeding illi statutory authority. However, the caaes cited by PlaintifiS 

I 0 regl!fding adn!Jnistratlve orders and rules that pwportedly legislate do not pose the question as 

'11 a co115titutlonal issue but, rather, as one of stljtutory authority. These cases do not even cite to 

12 Article Il, § 1. In addition, these casoo, all decided before the 1988 AP A, do net address the 

13 procedural requiremenlli of the AP A in challenging agency actions, At best, these cases s1:JJnd 

14 for the proposition that lhe oourt h!l'!i subject matter jurisdlotion over whether or net an 

15 agency's tule, order, or action has exceeded the agency's statutory authorliy. Th.e 

16 Associations' reference to FisclUJr-.McReyno/ds v, Quasim, IOI .wn. App. 801, 6 P.3cl 30 

17 (2000), also does not support their contention, as thst simply makes the unremarkable holding 

18 that thst the Executive Order from fue Governor to state agencies, which the Governor never 

19 claimed to have'the force of law, did not create a private cause ofaction to the pll!intiff. 

20 The legislature has expressly authorized agencies to issue statooients advising the 

21 public of their legal intetpretations and likely course of action as a result of those 

22 interpretstions. RCW 34.05.230(1). Article ll, § I provldes no· independent basis for finding 

23 that an agency'has acted unconstil\ltionally for issulng such a statement, even if the substance 

24 of the statement is not correct. PlaintifTh' Motion for Summary Judgment should be denied, 

25 ·and the·OIC's Cross-Motion for Summary Judgment should be granted. 

26 
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I IV. CONCLUSION 

2 . The Office of the Insurance CommissioD;er respectfully requests that the Court deny 

3 the Associatio~s ' Motion for Summary Judgment and grant the OIC's Cross-Motion for 

4 Summary Judgment on the grounds that: 

s I. That Technical Assistance Advisory ("'.fAA ") 06·07 is not a role under the 

6 Washington Administrative Procedure Act ("APA'') and, fuerefore, the Office of the 

7 Insurance Com.missloner did violate AP A statutory rulenia~g procedures; and 

8 2. That the Office of the .Insurance Commisslonar has the authority to issue 

9 interpretive statements, such as TAA 06.07, and did not violate Article· Il, § I of the 

10 Washington State Constitution by issuing TAA 06-07; and 

1 l 3. That RCW 48.44.~, (and parallel statutes RCW 48.46.068 and RCW 

12 48.21.047). are not statutory grants of authority fur health caniers to discriminate against 

13 members of associations in setting rates in association health benefit plans based on health 

14 status-related factors; and 

IS I II 

16 /// 

17 /// 

18 

19 

20 

21 

22 

23 

24 

25 
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1 4. That the Office of the Insurance Comntissloner reasonably and properly 

2 inteipreted lhe law in T AA 06-07 when stating that health carriers should not disaimlnate 

3 against members of associations in setting rates in association health benefit plans based on 

4 health status;related factors. 

5. 

6 

7 

8 
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10 

11 

12 

13 

14 
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DA TED this 11th day of May, 2007. 

ROBERT M. MCKENNA 
Attorney General of Washington 

---·. ---~ .,. -~i~!WT!JN~~ifii-
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2 SUPERIOR COURT OF WASIDNGTON 
FOR SPOKANE COUNTY 

COPY 
ORIGINAL FILED 

AUG 2 7 2007 
THOMAS A. FAlLOUiST 

SPOKANE COUNTY CLERK 

ASSOCIATED INDUSTRIES OF THE INLAND NO. 2007-02-00592-1 
4 NORTHWEST, a Washington Non-Profit Corporation; 

THE ASSOCIATION OF WASHINGTON 
s BUSINESSES, a Washington Corporation, MEMORANDUM DECISION 

• 

8 

9 

IQ 

II 

12 

14 

15 

16 

17 

Plaintiffs, 

vs. 

ST ATE OF WASHINGTON OFFICE OF TI!E 
INSURANCE COMMISSIONER; MIKE KREIDLER, 
Washington State Insurance Commissioner, 

Defendants. 

This matter came before the court for oral argument on June 8, 2007, on the Plaintiffi' 

Motion for Summary Judgment and the Defendants' Cross-Motion for Summary Judgment. 

Both sides are asking the court for a ruling regarding the validity of Technical Assistance 

18 Advisory T06-07 (T AA 06-07) issued by the Office of the Insurance Commissioner (OIC) on 

J 9 December 15, 2006. 

20 
Both sides agree that this court has jurisdiction to decide the issue either under the 

21 

22 
Uniform Declaratory Judgment Act, RCW 7.24, or the Administrative Procedure Act, RCW 

24 

25 • 1 

20 
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2 

4 

s 

6 

7 

9 

lQ 

11 

12 

lJ 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

34.05. Both sides also agree that summary judgment is the proper procedure to detennine the 

validity ofTAA 06"07. 

Prior to oral argument the Plaintiffs' Motion to Strike a Thurston County Superior Court 

decision was granted as it constituted an "unpublished" decision. 

FACTS 

The facts are not in dispute. Plaintiffs are independent business associations 

whiclt serve employer members. They make health insurance plans available to their small 

employer members. They are not insurance companies but the health plans they offer to their 

members are subject to OIC approval. 

In 1995 the legislature enacted RCW 48.44.023(3) and RCW 48.44.024(2). RCW 

48.44.024(2) is a statutory exception to RCW 48.44.023(3). Since that time Plaintiffs have 

offered insurance plans to their small employer membel'S where the premium for individual 

employer members has been calculated using "experience rating". That is, the premium takes 

into consideration each employer's claims experience and aggregated health history. This 

method is an exception to the community rating pooling requirements of.RCW 48.44.023(3). 

On December 15, 2006, the Office of the Insurance Commissioner issued T.AA 06-07. 

This advisory indicated it was the OIC position that "(A)ny rating based on the health 

information of an individual member employee was prohibited." 

STATUTESfrAA 06-07 

RCW 48.44,023(3): 

(3) Premium rates for health benefit plans for small employers a defined in this section shall be 
subject to the following provisions: 

·2 

(a) The contractor shall develop its rates based on an adjusted community rate and may 
only vary the adjusted community rated for: 



:·.··· ·.·c.:· 
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' 
5 

6 

7 

s 

9 

10 

(i) Geographic area; 
(il) Family size; 
(iii) Age; and 
(iv) Wellness activities. 

(i) Adjusted community rates established under this section shall pool the medical 
experience of all groups purchasing coverage. 

RCW 48.44.024(2): 

(2) Employers purchasing health plans provided through associations ... are not small 
employers and the plans are not subject to RCW 48.44,023(3). 

Technical ,Assistruwe Adyisorx T 06.07; 

__ -- --- -u - . The Ofiiceof lnsursmce-~mmissioner-(QIG}-is-issuing-Tuchnical-ABsistanceA-dvtsory (TM)­

" 
1J 

14 

15 

16 

17 

18 

20 

21 

22 

23 

24 

ZS 

26 

27 

21 

Z9 

T - 06·07 to offer guidance on the nondiscrimination requirements that health insurance carriers 
must follow when rating member employers of association health plans {AHPs). The TAA 
applies to all AHP contracts issued or renewed on or after January 1, 2008. 

Association health plans provide an important alternative for obtaining employer sponsored 
health insurance. Some plans, however, unlawfully discriminate against 'their members based On 
their health. Approxirr/ately 7 percent of association plans are in violation of the law by using 
health infonnation t set rates for individual member employers. Rates must be based on th,e 
health of the entire assoqiation group. Any rating based on the health infonnation of an 
individual member employer is prohibited. (emphasis in original) 

lSSUES 

I. Did the issuance of TA 06-07 violate A1' A rulemaldng requirements? 

2. Did !he OIC violate the Washington State Constitution when it issued TA 06-06? 

1. Di~ the.issuance olTA 06-07 violate' APA Rulemflking :gequirements? 

TA 06-07 is not a rule. In oral argument defense counsel conceded that it could not be 

enforced as a rule. TA 06-07 was issued under RCW 34.05.230(1). The statute permits a state 

agency to "advise the public of current opinions, approaches and likely courses of action" the 

agency may take in the future. It is advisory only. It is not subject to the rulemaking 

requirements of the APA. 

-3 
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' 
7 
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13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2J 

24 

25 

26 

27 

28 

29 

2, Did the OIC violate the Washington State Constitution when it issued TA 06-06? 

The basis for this claim by the Plaintiffs is their view that the OIC has violated the 

separation of powers doctrine by promulgating TA 06-07. In substance TA 06-07 treats the 

entire association as the group. Interestingly, both sides believe the language ofRCW 

48.44.023(3) and 48.44.024(2) is unambiguous and supports their diametrically opposing views. 

The Plaintiffs approach the issue by emphasizing the fact that the legislature passed a 

specific exemption to RCW 48.44.023(3). From the Plaintiffs' perspective, TA 06-07, in effect, 

eviscerates the exception and now makes their plans subject to RCW 48.44.023(3), In their view 

this violates the separation of powers because the ore, as an executive agency, does not have the 

power to enact legislation. Also, this particular legislation does not have a grant of authority 

from the legislature to the agency to make changes. 

The Defendants argue that their approach is supported by Federal Jaw which defines 

employer as "group or association of employers". CFR § 144.103. How "group" is defined is 

key to Defendants argument. Use ofindividua! employer's rating as the "group" is 

discriminatory and, arguably, a violation of Federal law. In addition, RCW 48.44.024, while 

providing an exemption, does not address how the association plan should be rated. 

Defendants suggest that if there was no exemption the small employers would be in the 

small group rating pool, which is subject to community rating, Instead of being pooled with their 

association(s). Thus under the exemption the rate calculation would be based upon the 

association 1s experience. 

Both sides have asked the court to decide which interpre.tation of fue statutes is correct. 

What information I have on legislative intent as well as the statutes themselves indicates that the 

legislature intended to exempt plaintiffs from RCW 48.44.023(3). The plaintiffs have been 

-4 



WORKING COPY 

, ,I 

. ' 

' 
operating under that understanding for over 12 years and have "experience rated" employer 

3 members, The OLC did not officially disagree with plaintiffs interpretation until the 

4 promulgation of TA 06-07 in December 2006, 

5 This court's view is that the plaintiffs had a right to proceed on the statutory exemption, 
b 

Their interpretation of that exemption remained unchallenged for over a decade. While OIC can 
1 

8 
issue technical advisories, they are not rules and are not enforceable, TA 06-07 amounts to a 

• major policy shift from the plaintiff's perspective, Policy is made by the legislature. The 

10 legislature should make the decision. More U1an a decade has past since the legislation was 
---1t: 

enacted, if the legislature believes it is time for a change they will act. 
12 

1 l 
The Plaintiff's Motion For Summary Judgment is Granted. 

14 

15 Dated: August 27, 2007 

~M. O'CONNOR 

16 

17 

SUPERIOR COURT JUDGE 
I& 
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