
Cairns, Kelly (OIC) 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Judge Finkle, 

Anderson, Jason [Anderson@carneylaw.com] 
Friday, March 27, 2015 9:36 AM 
'finkle@jdrllc.com' 
Cairns, Kelly (OIC); Stillman, Drew (OIC); Saiden, Patti 
RE: Robert Timmer, Docket No. 14-0247 
Johnson order.pdf; Ch. 34.12 history.pdf 

This reply is submitted on behalf of Robert Timmer, in support of his submission of March 23, 2015, (1) invoking his right 
to transfer the hearing to OAH pursuant to RCW 48.04.010(5) and (2) requesting under the appearance of fairness 
doctrine that the AU be delegated the authority to enter the final order. 

1. Transfer to OAH Is required as a matter of law. 

Transfer to OAH under RCW 48.04.010(5) is mandated upon request, as a matter of right. No element of discretion is 
involved. The statute unambiguously provides: 

A licensee under this title may request that a hearing authorized under this section be presided over by an 
administrative law judge assigned under chapter 34.12 RCW. Any such request shall not be denied. 

(Emphasis added.) Courts in Washington are obliged to assume that the legislature meant exactly what it said and to 
give effect to the plain language of a statute, even when the court may disagree with the result. Geschwind v. Flanagan, 
121 Wn.2d 833, 841, 854 P.2d 1061 (1993). 

The OIC asserts that a licensee must invoke the transfer option at the time the initial hearing demand is made, 
suggesting that Mr. Timmer's request is untimely. But the statute does not require that the transfer request be made at 
the time of the hearing demand. Indeed, the OIC has transferred matters even when the request was made long after 
the hearing demand-particularly where the initial demand was made before the licensee retained counsel. See, e.g., 
Matter of Johnson, OIC No. 13-0075 (copy attached). Even assuming a transfer request made nine days before the 
hearing may properly be characterized as "last minute," the statute sets no deadline to invoke the transfer option. 

Apparently recognizing the absence of a deadline, the OIC resorts to arguing that the APA and the insurance code 
"broadly" contemplate a "smooth progression to a hearing." But the OIC cites no provision of the APA or the insurance 
code that could be read as imposing a deadline to make a transfer request under RCW 48.04.010(5). Nor does the OIC 
demonstrate any ambiguity in RCW 48.04.010(5). Absent ambiguity, the court derives a statutes' meaning from its 
language alone. Geshwlnd, 121 Wn.2d at 840. The presiding officer cannot rely on broad, unsupported generalizations 
to disregard, or read an element of discretion into, an explicit statutory mandate. Id. 

In addition, when the legislature adopted subsection (5) of RCW 48.04.010 by amendment in 2000, it plainly had 
appearance of fairness concerns in mind, as there would have been no other reason to provide for transfer upon a 
licensee's the request. indeed, OAH was created out of appearance of fairness concerns. See ch. 34.12 RCW history 
(attached). The absence of a deadline in RCW 48.04.010(5) to request transfer comports with the fact that an 
appearance of fairness issue may arise at any time while a proceeding is pending. In the context of an OIC hearing, the 
legislature chose to give licensees the absolute right to request transfer to OAH at any time, without the need to 
demonstrate an appearance of fairness issue. In this sense, the transfer option under RCW 48.04.010(5) functions 
similar to an affidavit of prejudice, which "is timely so long as it is filed before a discretionary ruling, regardless of the 
proximity to the time of trial." State v. Parra, 122 Wn.2d 590, 594, 859 P.2d 1231 (1993). 
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The presiding officer lacks the authority to disregard the statute and deny a transfer request. Mr. Timmer's request was 
made well before the start of the hearing and must be granted. 

2. Delegation of authority to enter the final order is necessary to cure the appearance of fairness problem. 

Mr. Timmer does not ask the presiding officer himself to delegate to the AU the authority to enter the final order, but 
instead asks "the OIC"-the commissioner-to make that delegation. The presiding officer need only determine, under 
the APA and the appearance of fairness doctrine, that he should not hear the matter. The APA provides that "[t]he 
individual whose disqualification is requested shall determine whether to grant the petition, stating facts and reasons 
for the determination." RCW 34.05.425(5). 

The APA further provides that, "[i]f a substitute is required for an individual who becomes unavailable as a result of 
disqualification or any other reason, the substitute must be appointed by the appropriate appointing authority." RCW 
34.05.425(7). The presiding officer may be an AU designated by the agency head to make the final decision and enter 
the final order, and may be an AU assigned by OAH. RCW 34.05.425(1)(b), (c). Given that Mr. Timmer is exercising his 
right to have the matter heard by an ALJ with OAH in the first instance, it only makes sense to delegate to the ALJ 
authority to enter the final order. 

The appearance of fairness doctrine applies under the APA. See RCW 34.05.425(3). It requires that the adjudicative 
process "not only [is] fair, but appear[s] to be fair." In re Discipline of Haskell, 136 Wn.2d 300, 313-14, 962 P.2d 813 
(1998). The purpose of the doctrine is to ensure public confidence In the proceedings. The critical concern is how the 
circumstances would appear to a reasonably prudent and disinterested person. Id. at 314. Here, the interim presiding 
officer is by all accounts well respected and trustworthy, and Mr. Timmer suggests no impropriety on his part. To invoke 
the appearance of fairness doctrine, It is sufficient to show that an outside interest might have influenced the decision 
maker, even if it did not actually affect him. Chicago, M. St. P & P. R. Co. v. Wash. State Human Rights Comm'n, 87 
Wn.2d 802, 810, 557 P.2d 307 (1977). 

Mr. Timmer has plainly done more than merely "speculate about institutional bias" or point to a combination of agency 
functions "in and of Itself." An appearance of fairness problem exists for two reasons. First, the recent, publicized 
allegations of improper influence· on the former presiding officer cast a taint over internal OIC hearings generally, under 
the current OIC administration. See, e.g., State Insurance Office Defends Whistle-Blower's Removal, The Seattle Times 
(May 20, 2014); State to Pay Former Insurance Commissioner's Judge $450,000 to Settle Job Claims, The Olympian 
(November 14, 2014). Second, and more significantly for present purposes, Deputy Commissioner Hamje recently 
identified a potential "appearance of an impropriety" given the commissioner's announced practice of communicating 
agency policy to the presiding officer, noting that "the policy may not be known by or communicated to the parties in 
the case ... and the appealing party may not be able to challenge it at the hearing." Exhibit C to March 23 e-mail. In light 
of these facts, a reasonably prudent and disinterested person may well conclude that Mr. Timmer cannot obtain a fair 

hearing within the OIC. 

Thank you for your careful consideratio~ of these Issues. 

Jason W. Anderson, WSBA No. 30510 
Attorney for Robert R. Timmer, Licensee 

Jason W. Anderson, Principal 
206-607-4114 Direct [ 206-622-8020 Main 
Bio I vCard I Address I Website 
anderson@carneylaw.com 

This message contains confldenfial and privileged Information to be viewed only by the intended addressee. If you are not the intended addressee, 
please do not read, copy, or disseminate the information, but rather permanently delete the message and notify me. 
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BEFORE T!IE STATE OP WASHl>IGTON 
OFFICE OF INSURANCE COMMISSIONER 

In the Matter of ) Docket No. 13·0075 
) 

PRISCILLA G. JOHNSON, ) ORDER TERMINATING 
) PROCF.EDINGS 

Licensee. ) 
~~~~~~~~~~~~~.) 

TO: Priscilia G. Johnson 
5395 N. Entrada De Sabino 
Tucson, AZ 85750 

Jason W. Anderson, Rsq. 
Carn<;:y 13adley Spellman 
701 Fifth Avenue, Suite 3600 
Seattle, WA 98104-7010 

Priscilla G. Johnson 
Fwmers District Office 88-33 
6340 N. Campbell Avenue, Suite 140 
Tucson, AZ 85718 

COPY 'l'O: Mike K.reidler, Insurance Commissioner 
James T. Odiorne, J.D., CPA, Chief Deputy Insurance Commissioner 
John F. Han;je, Deputy Commissioner, Consumer Protection Division 
Marcia Stickler, Staff Attorney, Legal-Affairs Division 
AnnaLisa Oellennallll, Esq., Deputy Commissioner, Legal Affairs Division 
Office of the lnsUJ'ance Conunissioner 
PO I3ox 40255 
Olympia, WA 98504-0255 

Oo February 28, 2013, the Insurance Commissioner ("OIC") entered au Order Revoking 
License, No. 13·0075, to Priscilla G. Johnson ("Licensee"), revoking her Washington insurance 
producel"s license effective Mru·ch 18, 2013, based upon tl1c Ole's allegations that the Licensee 
allowed 01· directed an employee to work as an insurance producer before he was properly 

Malling Address: P. o. Box 40255 •Olympia, WA 98504-0265 
Street Address: 5000 Capitol Blvd. • 1l1mwater, WA 98501 
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licensed, in violation ofRCW 48.17.530(1)0). OnAptil 16, 2013, the undersigned received and 
filed a Demand for Hearing from the Licensee requesting a hearing to contest the OIC's Ol'der, 
and on May 13, 2013, the undersigned !'eceivcd and filed a Notice of Appearance from the 
Licensee's attorney, Jason W. Andel'son, Esq., who requested that this matter be presided over 
by an admlnistrative law judge pursuant to RCW 48.04.010(5), Accordingly, on May 15, 2013 
the undersigned tran.~ferred this ma.tter. and all contents of the hearing file to the Office of 
Administrative IIearings (OAII) for hearing and the entry of an Initial Order. 

On September 11, 2013, the OIC filed a letter notifying the undersigned that the OIC had 
reachoo a settlement with the Licensee. Accompanying the letter was a copy of the Consent 
01·der Rescinding Revocation Order 13·0075, Suspending Llcense, and Levying a Fino, No: 13-
0249, executed by the Licensee on Septembel' 9 and the OIC on September 11. A cGpy of the 
OlC's September 11 letter and tho Consent Order are attached hereto and are by this reference 
made a part hereof. The OAH administrative law judge entered a notice of case closure on 
September 6, 2013 and subsequently retumed the case file to the tmdersigned on September 9. 

Relative to Consent Order Rescinding Revocati()n Ordet 13-0075, Suspending License, and 
Levying a Fine, No. 13-0249, it ls noted that this case was settled prior to the commencement of 
an adjudicative proceeding. Therefore, for pUl'poses of clru·Jfication, while this Consent Order 
includes statements identified as "Findings of Facts" and "C'..onclusions of Law," these are not · 
Findings of Fact or Conclusions of Law which were made by an adjudicator after an adjudicative. 
proceeding; rather, the statements contained in the referenced Consent Order which are entitled 
"Findings of Fact" and "Conclusions of Law" are only statements that are agreed upon between 
the parties. 

Based upon the above activity, 

IT IS HEREBY ORDERED that, by.the Licensee's and the OIC's execution of the Consent 
Order on September 9, 2013 illld September 11, 2013, respectively, the pITTties have folly settled 
this matter and the proceeding herein, Docket No. I 3·0075, is dismissed with prejudice. For · 
ptirposes of clarification, while the referenced Consent Order includes statements identified as 
"Findings of Fact" and "Conclusions of Law," these ru-c not J:lindings of Fact or Conclusions of 
I.aw which were made by an adjudicator after an adjudicative proceeding; rather, the statements 
contained in the attached Consent Order entitled "Findings of Fact" and "Conclusions of Law" 
are only statements agreed upon between the pruiies thems~-

ENTERED AT TUMWATER, WASHINGTON, this25 day of September, 2013, pursuant to 
Title .48 RC and specifically RCW 48.04 and Title 34 RCW and regulations applicable thereto. 

PATRICIA 
Chief Presiding Officer 
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Declaration of Mailing 

I ueclare unde!' penalty of perjury undel' !he lows oflho State <>fWashinglon lhal on tho <late ltstod below, I mailed OI' caused 
delivery Cuuugh normal office 1nuiHng ouston11 n true copy of this docu1ncnt to the fallowing poop lo at their addresses listed 
nbove; J1rlecilta. G. Johnflnn, .ra.r.:011 W. Anderson. Esq,1 Mike Kreidle1; Jan,es T. Odiorne, John ir. l·Iatnje, Esq., Mm'Cla Stickler, 
Esq., and AnnaLlsa GelJennann, Esq. 

I]<::::#. 
DATED this.......... , day of September, 2013, 



STATE OF WASHINGTON 
MIKE KREIDLER 

STATE INSURANCE COMMISSIONER 

FILED 
Phone: {360) 725-7000 
www.ins'Jrance. wa .gov 

OFFICE OF 2013 SEP 12 A I:\: Ob 
INSURANCE COMMISSIONER 

September 11, 2013 

Chief Hearings Officer Patricia D. Petersen 
Office of the Insurance Co111111issio11er 
5000 C11pitol Boulcvarcl, S.E. 
Tumwater, WA 98501 

HAND DRLIVRREDTO HEARINGS UNIT 

RF.: In lhe Matter of: Priscilla Joh11so11 

Dear Judge Petersen: 

Please find enclosed a copy of the Consent Order to resolve the above-referenced matter Clnd a 
Notice of Case Closure signed by the ALJ .Robert Krnhill. Be.sed on the Conse11t Order and the 
closure of the hearing, the parties r<Jqucsl an order terminating proceedings. 

Please feel free to co11tact Mr. Andersm1 or myself shou:d you liave any questions. 

~~~~(A~~'..t...~ 
Marcia G, Stlck!er 
Sta:'f Atlorncy, Legal Alfoirs 
(360) 725-7048 

co: Jnson A11derson, 1\ttorney for Respondent 

Mailing Address: P. 0. Box 40265 • Olympi•, WA 98504-0255 
Stroet Address: 5000 Capitol Blvd. •Tumwater, WA 9850 I 
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STATE OF WASHINGTON 

Mll(o KR~IDLER 
STATE INSURANOE. COMMISSIONER 

Phone ($00) 72'"7000 
www.1'1suranoo.wa.gQV 

JN THE 11/.A'ITER OF 

PRISCILLA G. JOHNSON, 

OFFICE OF 
INSURANCE COMMISSIONER 

ORDER NO, 13-0249 

Respondent. 

CONSB1'1T ORDER RESCINDING 
REVOCATION ORDER 13-0075, 
STJSPENDJNGLICENSE, AJ.\'D 
LEVYING A FINE 

The lnsurance Commissioner of the State of Washington, p11rsuant to the autllority set forth 
i11 RCW 48.17.530, having reviewed the official records and files of the Office of the Insurance 
Coromisiiol!er ("OJC"), maims the following: 

FINDINGS OF FACT: 

1. Priscilla G. Johneon ("Johnson") was Hoeosed in Washington as a resident agent and 
producer from 1999 until she cancelled her producer license on December 5, 2012. She w11s 
appointed by J:larmers Insura11ce in 2007. 

2. EH worked in Johnson's insurance office from early September 2011 until December 
5, 2012. Jmtnediately after EH passed the Wa.shillgton State insurnncc examination on 
September 23, 201 I, but before he fo1d completed the Jicensure process, Jobns011 provided EH 
with Farmers !nsurnnce business cards that identified him as an "agency producer," lllld pi1t him 
to work. Johnson confirmed to BI-I that 0.11 soon as he passed his exam, he coukl begin Working 
as a producer. According to Johnson, she was unaware that EH had not taken·thc additional 
steps requixed to obtain his license and assumed that he had done so. " 

3, A real estate nge11t refon·ed a prospective insui:ed to EH. The prospective irnmred 
became concerned due to BH's hesitrutoy .and inability to a11swer queRtion~,· even thollgh EH told 
her that he was in fact liconscd. Tho prospective insured checked EH'a lioensure status with the 
Office of the Insurance Commissioner and fotmd that he was not licensed, and so lnfo1med BH. 
EH took immediate steps and was licensed on Novemb~'l: 18, 2011. EH gave multiple quotes ~nd 
sold three insmahce policies while working without a license for fohnson, although Johnson 
sigJ,\ed the paperwork and did not share any commissions with him. lfo left Jobnwn's.agency on 
De-0ember 5, 2011. 

Malling Acldrass: P. o. Bo• 4DP.57 • Olympia, WI\ 98504-0257 
Str~et Address: 5000 C~pltol ~lvd. • Tumwator, WA 08501 
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CONCLUSlONS OF Li\ W: 

1. By knowingly accepting insurance businesa from a person who is required io be 
licensed and ls not so licensed, Johnson violated RCW 48.17'.530(1 )(!); 

2. RCW 48.17 . .560 p1·ovides that in addition to ·or in lieu of the suspension, revocation, or 
refusal ta renew any such license, the Commissioner miiy levy a fU1e upon ~he licensee in an 
a.tnount of 11ot more than$ l,000 per violation. · 

CONSJi:N'J' TO ORDER: 

R~pondent, ackuowledgi:t.t.g her duty to comply folly with tho applicable Jaws Gf the Stak of 
Washington, consents to the followL'lg in consideration e>fher desire to resolve this matter without 
flllther adtninistrativo or judicial procccdit1gs. The Ins11rancc Cotninissioncr consents to settle the', 
matter in consideration of her payment of a fine and on .such terms and conditions as are set forth 
bClow. 

I. Jolmson consents to the entry of this Order, waives any and all bearing rights, and 
fu1ther administrative or judicial challenges to this Order, 

2. By agreement of the par.ies, Jolmson agrees ta have her license suspended for three 
consecutive terms of twelve \llOnths each, beginni.ng r.pirch 18, 2013, 

3. By agi:eement of the parties, the Insurance COmmissioner will impose a fine of 
$\,000.00 (One Thoirnand Dollii::s) to be paid within thirty days of the enb:y of this Order, 

4. Johnsan understands mid agrees that a11y fu.ture failure to comply wltl1 the statute 
tha~ is the sul:\ject of this Order constitutes groiu1ds for flllthe1· penalties, which may be imposed in 
respcmse to further :violationa. · 

5. Johnson's failure. to iimely pay this fine and to acll1ere to the col\ditions shall 
constitute grounds for revocation of her license as an insurance producer, fllld shall result in lhe , 
recovery of the fine tbrough a civil action brought on behalfof the Tnsurm1ce Conu11issioner by the 
Attom~y Ge::ceral of the State ofWasbingto11. 

Consent Ordm' Lcvyillg a Fine 
Order N<i. 13-0249 
Pnge2 of3 · 



EXECUTED thi$ .. :1~ day of 11~.___, 2013, 

ORDER 

Pursuant to the foregoing Findlligs of Fact, Conclirnions of Law, and Consent to Orde1·, th~. 
lnsiu:ance Comm.ission~r hereby Orders as folfows: 

1. Johnson shall pay a fine in the amotmr·of $1,000.00 (One Thousand Dollars) to be 
paid within thhty days of.the entry of this Order .. 

2. Johnson's producer license is suspended for three consecutive ter:ns of twelve 
months each, beginning on March 18, '.2013. 

3. Jolmson's failure to pay the.fine within the time limit set forth above shall result in 
the revocation of h•~r license as an insuranco produeer and in the recove;y of the fine thr011gh a. civil 
action brought on behalf of the Insm·a11ce Com1nlssloner by the Attomey General of the State of 

Washington. · //~_µy ·-
. . . :ef M.... ,,(: ---

ENTERED AT TUMWATER, WASHINGTON, this~ day of -~3 .. 

MJKE KREIDLER 
Insurance Commi8~ioner 

By -~~~f/_.t.~~~~ 
~El St'ck1e. 
Legal Affairs DivisiOll . . 

Consent Ordei~ Levying a Fine 
Ol'der No. 13"0249 
Page 3 o:t"3 
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STATE OF WASHINGTON 
OFFICE OF ADMINISTRATIVE HEARINGS 

FOR THE OFFICE OF THE INSURANCE COMMISSIONER 

In The Matter Of: OAH Docket No. 2013-INS-0003 

Priscilla G. Johnson, Agency No. 13-0075 

Notice of Case Closure 

Licensee. 

RECEIVED 

S~P U 9 Z013 

OIC . ,_;;G,'.L t<.fr.l.iR.S 

Ms. Johnson requested a hearing in this matter. On September 4, 2013, the parties notified the 
Office of Administrative Hearings that they have resolved all issues covered by the hearing 
~~ ' 

The hearing scheduled in this matter has been cancell!'.Q~ The .Office of Administrative 
Hearings will take no further action in this case..afld·ls"closing the recoidlrrthi matter. The 
case file will be returned to the OtficVJf·tllelnsurance Commissioner. 

----/,, .. -" ' 

Dated this 6111 day of ye{t:rnber,,2013, 

( 

CERTIFICATE OF SERVICE 

I certify that copies of this notice vyere sent by US First Class Mail, postage prepaid, to the 
parties listed below, this ft,·~ day of $.1.jiL, 2013, at Tacoma, Washington . 

.. 011 
u!»-----

Notice of Gas" Closure 
Docket No. 2013-INS-0003 Page 1 of 1 
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BRIEF '.!'ITLE: Creati.nq an o~fice ot;, ,i;>f'!ministrative hcad.n9~ .. 

8'.PONSORS: House Cammi t tee on Ethics 1 Lem and ,Justice 
{Originally Sponsored By House Committee on .F.l:hics, La'" and 
J'ustice anil Hepr.esentatives Ellis and Ehlers) 

INITIAL HOUSE COMMITTEE, F.thiofl, J.aw and ,·fostice 
ADDITIONAL HOUSE COMMIT'J:EE' Ways and M0ans 

SENM"E COMMITTEE: .J 1.:d ic i a .r.Y 

Stoff: Bill Gales (753-7719) 
cornrnit;tee Ht'!aring Dateo (Seasion): April 6, 1981; Apr;'..l 9, l.9lll 

Mojp~i.~y ReporLJQPA) signed by: Senators Clarke, B:emstad, 
Hayner, I!tJgheo, NGwhouse, :Pullen, Shinpoch, Talmadge ann Wooilv 

BACKGROWID: 

Indiviclual state agcno1en may employ or contract· for. he01r ing 
of:ficers to conduct con~.es!=ea ·case hearings under the 
Administrative J?roceaurc Act. Some individuals bave questioned 
whether an appearance o!' impartialJ.ty can be maintained wh.en the 
hearing off:i.cer · Js an ernploye;, of the agency w:iich is a pa1:ty to 
·the hearing.. · 

SUHW\l~Y: 

An indep0ndent office of administrative law )udges (AJ,J''s) i8 
cn:,ated. The l1ead of the office is a cl1ief Ar,J appointe<':l hy 1·.h0 
Gov'P.r. nor. The chi. e::' ALJ may appoint .Eddi ti on al AL,J' s as (employe<1$ 
nl: the offi.oe and may contract with persons to · ac'~ as .!\l"J 1 s 1.n 
specif le hea.d.nga, Current hear1ng oft'f.o<>rs and suppo.r:t personnel 
in individual agencieu oie transferq>d to the l'>LJ office. 

·AdministriitJ.ve law j11riges may be di.sciplinrud ana t.erniinatea, foi: 
c:au,s8 1 l'y the r:hief: M,.J. E.mplovees of the of:.:f:ice other than the 
l\LcT's ar:e suhjeot to thR state civil service law. ' 

.Cert,ain aqenci~s arr., exempted from, t:he bi..1 . .l. Those agencies are 
the . Po1J.uU.on .Contro.1. !le.arl.nqs Baaed·, th'e Shore:Unes l:lea,·inqs 
!3oc;rc1 I tht~ Forest: PracU.oeS l\ppenls . RocHC1 r the 15:-iv;lronmental 
Hearin9s Office, the Board of Industrisl lnsuiance Appeals, the 
St:ate '.Pm;oonryel Board, the Highe~ Jl!dup11U.on P'er.sonnel Board, t:hr• 
Public Employment RelaUons Commisaion 1 and the Doil.rd of '!'ax. 
Appeal r;. 

l EXHIBIT A 



An\' contested case beating not hear.Cl by aqency 
responsible for the final decisl.011 in \:he case must he 
ALJ. The old.el' AL.'J is to ass~gn A! .. J's to a9encies 1_,n 
basis whenever practical. 

officials 
hearn hv ~n 
a long-term 

uniform procedural rules for aJ.l agend.es are to be ai'lopten by tl1e 
chief ALJ. The chief. AT,J mnv allow for v;;:r.iations f.or innivinual 
agencies as needed.. · 

Thi chief ALJ is subj act' to the reporting requirements of the 
Public Disclosure ll.ct. 

!:'.l_ew Rule M;;!dng .. _11,_uthority: The chief: admJ.nistr<:>tive J.i'lw jud('le ifl 
granted rule-making authority. · 

Effective Date: An emergency in declare~ with respect to certain 
provisions of l:he bill. The. appr:opri.ation and appointment of the 
chief. admiri:lstrat.ive law . judge take eff.ect immeaiately. 'l'he 
re.:111ainrler of the bi.1.l ta!<:e~ t>ffect ,July 1, 1082. 

Appropriadon: .~120,000 is appropr~ated from the gene.ral fLino to 
the office of. the chief af.lministrative law jlldqe. 

Reven Lie: none 
Fi.seal Nq.t:.e: avnilable 

SENATE COMMITTEE A.MBNDM~NT,S: 

'.Cbe amendments .arop· thi:ee arnend'a'tory sections from the Holl Se bill: 
one which don.CU.cits with a provision in another bill; and two 
wh lab require the appointment of administrative law judges for the 
Department of Ecol?9Y and local school distr 1cts, · 

ARGUMENTS AND TESTIMONY 
AT SENATE COMMIT~:EE HEARING (S) 

l\r:guments For: Contested heari.ng,s in administrative agenci.ef.\ 
should be condl1cted by iriipart i,al hear in gs of·f ice rs. ~'he 
appearance of· impartiality J.s bard to·mainta~n 1qhen· the. hearingG 
officer is an employee a·f the agency involved. ·Creating an 
inaependent agency of admi.ni.strative law judges to concfoct. 
hearings is B necessary step. 

Ai::gumen.ts Against: '.Pht':· .list of agenci.es which are exe:mpt from the 
bill shoult1 be il10rea>1ed. Employment Seour i ty fe1 t it shou1.a 
bect1lise its bearings exami.ners were already seqre9atea rrom the 
agency and they were under severe federal time ~onstraints foe 
their proceedings. '.1.'be Utilities and Transportation CommJ.ssJ.on 
said that its hear:ings examiners fimotioned inore as ar.JvJ.nors to 
the comrnissl.on and that - r.clatl.onship. should be maintained. · 

•i _., 
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Testified For; l·?.ill Gi ssberg 1 W<ishing ton Har. As1mc hit ion; Robert 
Felthous, Washington Bar Association; ))lat Washingtr.m, !'oll.uti.on 
Conb'.'ol Hear~ngs Board; Ann Sandstrom; Frank }.tomnn, Washington 
State Hearings Off ice 

Testified Against: David llei.g, Utilities and Transportation; 
Eudor;~ PeterA', Employment Securl.ty DApartment 
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RE: HOUSE BILL 101 

ROUGfl DRAFT 

Mr~ Chairman~ J{epre.sentatives t. J.adies and Gentlemen~ 

My name is !)ob Ji'cl.t.hm>s and 1 1tm speaking in support of House Bill 1/101, 

About a year and a half ago, thA Washington State Bar Aasoda.tion appo.inted a 

special '!'ask Force and charged it with the duty to examiµe the zenera1 question 

of fairness iii the State's a.dtn.:f.n.i:str.nti11e process~ Thio .oeve:n-membe-r task force 

1.s compoA~d of the H~norable Robert Hunt.er, a retired Supreme Court .rUstice; 

PrQf P..ssor. William Anf.lersenJ a lJuiver.sity of Wasl1ington law professtir with spacial 

expertise :'tn 'admin:tst:rative law; t.:hree practicing lliwyers, Peter 'J!ranciR~ a fonner 

State Senator, .Jol1n Rupp a.nd Dcau. L;i.ttlc_, both with a broad background i11 practice 

before 11umerous Fe<leral and State ugencies; Ann Sandst.rom7 a non-lll.¥J"Cr with exteni:::1.vP.. 

public and civil.! 'service. I am t_he seventh member, a lawyer and the: Clmirperson~ 

. I 

AF> an initial -Point q}: focus, the Taslt Force looked at the role of the. .. -, 

LJdmini.strat:i.ye la·w Judge· ·in quasi---judicial proceedings. The Tasl<. :FO.rce sought 

. i11put :f:t:om kn-ow]e.dgable source!-!. We atal:t::ed with c.u11fer.e1.1C.E!S :ln Olympia with 

a.dministrative la'w· judges aucl hearit:ig e.:x.a'.n1iHers, assj.staTI.t attorney generals:,. 

and theu the age.nc.ies •. We f.oun<l 1:1011:e age'.lcies de.scribe the p1..;xson co11.dtu:~ting 

hearings n.s. 11 adm:i.11ist~a.tiv~ ,law jl.'dgc11
; other agencies doscrilic .the. sainc "?erson 

as a "hearing e.xRminer~~.. To a.void col.1fusion, ·a.n<l for clarity~ the Tusk Force 11seo 

tlle term 11 adlrl:inJstra.L:lvc law judge"t. or llALJ11
• • We.also lielie.ve it is mote 

descriptive of t.he functionR pcrformt2.<l~ 

Pcrhap~ n.t t.his t:fme.i R general cleBcrlption an to why a1.1d how 8dm:tn:i.strat:i.ve 

he.A.rings a.re couducti?.d woulll hP.. of hRlp, l am. cer.t:ain you appr-ec1.at.:e thgt, when 
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one attempts to summarize i.n r.i fp_w uo:rds a functj.on aa complex .. and varied a.a 

adm:l'.niatrative he~r.ings conducted by nurnerouS .. dif fercnt agencies, exceptions 
' 

can be found. B"t basicaJJ.y, this is how i.t .wnrkst 

A Stat:e agency iseue.a en order, Th« person or. persons involved disagree with the 

order and, if the rules app1J.cable to that partir:ular agency are properly followed, 

the aggi:iaved is granted a hear;ing, 1'he agency assigns an ALJ to conduct the 

hP-ar.ing. J:Jt iuost'cases~ the AJ .. J i.s /:l.n e.m.ployee of the. agency. In many case.s> t'be 

lleaiin.e; :ts conducted in th€! ag!.'l:ncy · .fac:.'ility. Sometime.a t.hf!: agAncy 1.s_ represented 

by an a.saistant. at~o'i:ney general. Il1.s duty l.s to de.fend tl)e agency order. The 

assist:ant Rttorney gener"l is employed by the attorney general. 'fbe hearing ia 

.conducted in a. manner similar to a superfol' court. trial', The same basic rules of 

evidence apply, but gene-rally an arlm:l.ni.straf".lve h_e.al~Jng- is more i'P;foi"Jl'l.a.L. W::i:tne.sses: 

1;1J:"fl. Rworu, testimony give1;) evl<lence a:nd exhibits received and J generally) a record 

of the pr~ceediu.g made.. 1~he A.L.T rule8 011 ubjections 1and a.dnd.ssilJi.lity of €:videuce 

and usuei.lly prepares writtl:.!tL findin.gs a11tl co11clusions. To t~e ·pcrrt:iciµauts:i- the. ALJ 

ftppear_R to l)e the:. juilge. Hovrever, tlte final de.C'.isio;n. -- the. order that c.ounts ~-is 

m11de by the age11cy, which may <.n:: may not follo\1 the ALJ'" propo8e<l orucz:. 

Prior to the cstablisruncot of the Taak Force, Rouse Bill 986 had been filed, · 

Jt cr..eate<l a new office, pI:'OV:i.tled that the. ALJs (it tcr1n.c<l them 11hearing· e~"lminerctt) 

nf each ageocy with Hupport staff a11d equipment be trausferrcu to the new office. 

Some lee.:l slat:Jve. hea:rtngs ·were had. I ivas ~ulviti"cd that fio further hearlng13 would be. 

couduct.ed p8ncli.ng t11e. Task l<'or:ce. recumme.ndatlona. · 

110 l..lBair::t in ohta:i.11ing in.put., tl}A T1.lsk 'fl'oxee. ('.Ompose:d R questiorina:i.re con.~iRtin3 

of fi:ve go.nc:ral question~. Th.e.se. q11P.st.i.ons. sr~i:ved as an outline f:or our intervtews 

nn<l C'.onferenc:es.. Condensed, the f:lv-c' que.ntions trre as follows: 

2 ... 
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l. Is it appropd.ate for. agenci.es for which adminiotrative law judge• hear casea 

to contrGYl the salar:l.es and promotions of such AJ~J ~? 

Z. Does the location of the hearing room nnd tl1c oHice" o.f the AI.fo in the 

agency. facilities threaten the o)>joctiv:Lt.y of th• judges oi: the appearm>ce of 

obj ectj,yity'f 

3. Are the. really decioive principles and poJides fully knoW<i in advance ta all 

µartio:!.pants? 

presumptiot1s a.nd 'iufCre.nccs of wl1icL the ap;euGy may appropriately take off:i.cial not:tce? 

.5. Do other age11cy personnel part:Lc.ipate ln jnapproprf<i.te ways Jn fornn.1ls.ting 

the admini.strative law judgC1 s lincliugs.:aud· conclus:ions? 

The.oe question" we.re pu\JlJ.shed J.n the. Washington State Bar .monthly newsletter 

an<J XC\Spo11ses invitc.d. Responnes indicated elcnrly tpnt problemo existed iu all 

areas.. Only one response:, out CJf aboul: one hundred from t:hat circulation., st.ated 

The Al,Js, a_r_ our conferen(.BR in Olympia, uere. .moce spec.if:f.r., They r.elnte<l 

nJlumple-s domonet-rating a dcf.io:i.te r.ieed for. re.form, but we found .1110.ny of them r.elucta1it 

Lo talk wit11 us, exprcsel.ng fear. of agency retal:lnt~an, · Ile:r;e is' P.-n eXa11rple of tl1at 

fear: Just prior to one. of our coo.ferc.nces~ an ALJ wan rela.til1g·an inc:.idCnt of 

pressi.1r.e. hy agency personL"1el, when ~n agency attorney approac.l1ed. 'J'he.Af:J Raid,. 

rrE'X~use me'',. au.tl d:1.s;1.p1 .. iear8d.. Hf~ -wa11 back :Ln a ·u1inut:eJ apolog:i::::cd ~ad cxpla:tnecl he 

~~i<l. 11ot: \vi-tn.t Lo he R•~en taJk:Lng to a Task F<.rrce mt::mber. To <.nte,;.-come. l:h:i.s -pr.ohleu1;' 

we gave assnr.ance. tha't no effort would hA .n1ade to tir-:. cornmf;'.nts wlth t.hr;>. pe.rffon nia.k.J.ncr 
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For example: A citizen we 1 11 call "Mory" has a dispute with a state a11ency over 

how much mo11ey she has coming, She l1as a choice t She can either co need~ to the 

a.geucy position, or request a hearing. She requests a hea·ring, and, in due time.~ 

she is ad·oise<l of the date, time and place of the hearing, She ar:dvss alone, withnut 

an attorney, to testify and present her case. .She f:Lnrls that the hearing room ·1s in 

the center of this agency's office buHd1.ng. It is an area set aside frbm the rest of 

the off.ices simply' by·-:glass partitions. In order to get tho~e, she has to walk by 

desks of case worket.'$ and other empl<)yees of this pa.r.tic.ular agenc.y.. .The. witness 

C'~hair wh;i.ch she oc.r..uP:l.ea :ts adjac..e-;1.t to a ·ud.ndo~1, Rnd,·:f.'.l:'om:that window in plain i.r'iew~ 

can be seen th~ very c:ase ·:Worker 1-!a:.r:y lhin.ks is the cause of all her tronble. If · 

Mary is not completely satisfied wftl1 the f:t.nal decision in t!Jia case, is there any 

way of convi1Lci1Lg her that she has ha<l a fair bea:r:ingC Is the.re. any way of µroving 

that she has 1\ot had a fair hoaring1 

l 

Anotl\e.r exa1nplc.: A small bu,si11ess1nan .... - let 1.s tall hilll 11 JocH operat~s a 

regulated busine~t:>· In order to survive~ 11c lnust ha\!'c. n. license. frr.:n11 th.e. State. One 

day he receives a letter fron1 tho regul.atory State ~gcncy tell:l.ng him that his l'iccllse 

is 1.n je<>pardy and he should show just cause ~8 to why i.t bhould not b<) cancelled,. 

s1Jspended,. or a fine. l.e.vie.c.1. Uud~rst1:1.udably ~ he is· g·rt!a:Lly concerned. Thi~ it:i hls 

livlihood,. that .. of .several .111ember:s of: his .family antl folir· or five otr1er .employees. 

Joe imme<l;I.rt:tely eoes to ()'.tyinpia, .see.ks a confe..r.ence with the marl wl1ose name appears 

mt the order, He is t.olrl that, whLl.e thoc name on the order ia that of the. heo.d of 

1.:l1c nge.ncy 9 he should SP:e the. e.nfor.ce\nent of fie.er. n(:l. fi'n<ls the enforcement offic~r 

in the coffee -:neos. Iin meets htn1 a.nct > RP.Rt<.:::<l nr!xt to him at the ~offee tahle, i.s 

a n1an wl10 is introdllc.f!:d to ,fof.'t Fl.El 1+.Judge. f?o-and-s.0 11 ~ Ha doesn 1 t reme.mber h:i.H r'u..tme. 

Later, Joe io informed by t.hA An.fer?em<:~nt of:fj_ce;r. tllat: he ml1Bt de.fen.cl himself: at rl 

heaiiug as tl1e: agency is going t.o pre.co the ;nattBr. Some. weeks later, .J.oe a·rr:!.ves 

1. 
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at the hearing and .ther.e 1.s t·ha enforc.ement · off:J.cer, ready to testify ngainet hfot; 

and at the.,hea.d of ·the :tabla ·.is the judge who is going to decide the case. The 

judge iB the 'same pernon who was having Coffo" with the enforeeruent officer when .loe 

was in Olympia. l,ater, Joe learns that the judge is a subordinate empl.oyee of the 
' 

same ngcncy that e1uploys the cnforecment officer. Now, is .Jue ever goil:g to be 

convinced that he had e fail' hearing if the .final decision is not completely 

satisfactory to him? Is ther.e any way of proving t:hat he has not had a fair hearing? 

Another exa~ple: Ao ndministrntiva law judge and an assistant· attorney general 

travel in s~par~te State care ·from OJ..ympia to eastern Washington to condl\Ct a hearing. 

To maintain the appearance of f.airnecs at hearings, and insulate against conflfot of 

interetit, separate: mode.n of transportation of the judge to ]~ear the cause~ and the 

attornBy to rep:!'esent tl;le agency, is an official policy. But the. Msisotant: attorney 

genernl, W~1ose duty it is to represent the agenc.y 1 an1 defend tha agency 1 s ol'de.rs,. 

is employed by the attorney general of the State of Washington; while tl1e adminiatrative 

law judge, the pcr$on that appears to .the public as the one that's g9ing to make the 

dec.ision, ·which may be critical of the agency, is an employee of that same agency .. 

Afl;ot11cr st~tc agency whic.b does not conduct a l;:J:i:-ge rt.umber o.f hearings provides 

that, ·\vh-e.n .a dispute o.rj.~es betweQn tha d±rectoi- of the! agency and a. citizen iuvolve.d 

with the agcn.cy, tlte director than appoints one of the staff ·of h.is agency to concltlct 

a fair hearing. Care :18 cxcircisc.d, however., to ace that the sl:aff pc:r:son, now acting 

aa H ju<lge., ·af.i. fa:r a.~ tli.e. pu·b1ic is conc:ex1:e<l in t.his :nuttcr,. is from i1 diffe;cent~ 

necL:l.01L of t:"he ag-eucy tba11 the section "involved in tl1c dispute. 

Whal is !.:he diffec·encc. Uet.wecn that Situation a'ild the hypothetical C.nse of the 

pJ.:-one.c.L1t:l.ng att:orne.y c'.r:illl.ng me.·up and saying that he has :informa.Llo·;,1, "':"lrli.;h 'Wll.1 requ.i.re 
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hiffi to issue a warrant for ·my arrest"? ·I ·claim my i111toceuc.e; I go to h~R" offi~e.; he 

Rhows me the. info:rma.tion that he has; I deny j_t~ He Raysf 11We1~, then you want a 

fa:f.r hearing, dontt you?" r. agrea, so h.e says, 11We. wJl.l give you a. fair 11cH1ti9g!', 

He tlie11 calls j_n one of his deputi.es (onA from the civil dJ.v.i,sion of his office) 

ancl says to him, "Would you be the judge in thio case and give this cHizen a fair 

hearing?" 

Evan if w8 assumed th::it the .end re.:=iult in each o.ne of these cases related 1'.~aa 

fa.i.r.:, t~a.t. still :f.13 not the answer~ hecauFie e;a1r.h courJuct violates the "ap]!eat:anC.a of 
.. 

fairneRs and is .contl:'ary to Otn:: basi'c' concept of fair pl_ay. 

The: 'fask Foi~ce had a total of five con·fere:rices iu Olympia.; t-i:Yo w:i.th the ALJs~ 

tv10 wj.tl1 the assistant at:-J...:urlit:y generals~ and one session devoted to input fr.om th~ 

agencieS. Unfortunately, only foux 0£' t:l1e. ug~uc.ies appe;;i::r:ed at: that conference, so 

the 'l'.aR1c. Vorce At1bmittel] a let::te.r to forty-:Cour agencies. (names a1H1 acl<l-rasReR hejng 

provirled hy Hou~e .Staff) 'requesting iupuL. We had six wrltt~1-t reb:punse.R.. Several 

were non-comm1ttal; the ut:hcn:-8 indicated no need f<rr 're£0J.·n1 -within their opBc:ific ne;enc.y. 

'fhe 'J'aslc f.orce,. wltl.1 t11e information receiv~d, concludes thaL changes are 

esse.nt:ia.l and t:ha removal of. the :8-LJs from the agencies and insulating !:hem hy pJ.ac.i.nP:, 

them in a separate office in nece.o.sary. The. AL.TR -~hou..1d cle.a-rly uot ·l)e i:he e.mployflcs 

of the very .. q0-1.me 8gencies they ·are called up6u .to j11dg~. 

!ill J OJ. has an added bonus. The Tas]l. Force Eln11ly believes it will be !"Ost 

effective. Under fhe: pTovi.sjons of this B:IJ.l~ the e-xisl:lng adn1i1.1istTaLive la-w judges 

are crc.a.tcd to pcr:forrn a new fup.c.tiOn, Not so here. T.h:fs offir.P.. si.1nply consolidates 

the ex1.ol:1.ng admi.n:i.strative h?o.ring process of· luany a.gencics into on-c. ':1'11e dollar 
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economics wl1ioh this .'.Bill will produce ar.e of four typea: 

1~ The pool economy 

2. Travel efficiency 

3; More effi.de.nt use of talent 

4. Impr.ove.me.nt of rnora1 e 

'rhe first three. mentioned economies can be confirmed by st .. nti.stical infoonatio11. 

The efficiency of the concept of pooJ economy has been proven through the years. An 

example of the pool economy concept. 1.B tba Stata 1.g :inf:er-ABen"·Y car. pool. At one 

t;i.t11e each Stat'e ngenc:y had it~ own vehi.r . .leR. For efficiency and economy, the: Motor 

Transport D:tvision wa::J created which prov:tdes c:A.r-F.i for many age.nr:..1es4 

The peak case loads of a.genc;f.es come at different t.:i.mR.s. A steady work load is 

m11ch mOre effic;Lant: Ac.celerat~ons and decele.ra.tiouB are ineffic:l.ent and wasteful. 

By consolidating and pooling the 

public will be better' served a<1tl 

adm::tnistrat.:tva ltA-ar:i.ng pJ:nce.fH> of many agencies, t11e 

I 
there will 1>e les8 delays. Informal statisttcs which 

we have received f1'.'om the Employment rie{':arity De.va~tment and })88-S demonlO:tra'te. this 

pr:i.ncip1e. 'J.'he peak cast! ;Load of the. KmploYlnent Se.cur:ity Depa-rtmeD.t :tn 1980 came tu 

. L:he summ«r mcmths of July and August. In the same yeaJO, ·the peak heuring lolld of llSHS 

WU8 higl1 in Ma·ich and Apt:il-> low in thll su1m1tcr month.s nnd peaked in Octob<.:::r. 

'Jhe cost of trnvcl iff going to increase, It is 1.n the public's best :Lnte.rcst thA.t 7 

whc::'.re possible, hea..rlng_s be held in vur.;lou.s lor.ati.ons convenient tc) the public. So 

the practice of cond~ct:t11g publlc hearings by llH~ ag8.Hcics out o.t: t11e Oly"1nµi1:-1 area 

should be. encou-r:ae;P.d. At Lhe pi-eseut: time, eac.11 State ugtincy 8Gl1edules and cond11ctB 

its ow-n hearings out of Olympia~ sending its O"!;tJil AL.Ts, its own cour.t YP.pori:er. · A 

cuusoUuation of tM.e functim't will allow one J\LJ mid one court reporte.r to hMr c/.lSeS 

:tnvolviug .a u.u1nber of agencies. Let me. give you' a hypotbeticu.1 example: Let us 
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'1soume that it! the. month of J1muary, DSHS, Employment Se1mrity imd UtiliMes and 

T:>:mrnpo"tation all have -hearJ.ngs sch«dnled for l'rnrt- Angeles, Under the existing -rules, 

each ageucy would sent i_t,, o~m AI,,f sud Hs mm cou:>:t ·reporter, with no inte.:>:-agency 

coordination of hearing schedules. , There is no i:eason why a. properly trained and-

experienced AI,J could not hem; the proceedings of all three a[:encies, Some agencies 

feel that specialization of. an ALJ' s f.unc.tton '-" such that ALJs can hea.r onl_y a single 

agency's ca-Be~ '.rhis is a, misconception. 1\genc.ies::r. handle a. vri.r:lety of, cases themsalvP...s .. 

One of the be.st exa?tpleS .is t.he Ut:l.lities and ·.rransµorta.tion,. wherR the AI,.Ts. in that 

ngRncy hear trFinsport~Lion· cases Rnd utility cases, two typ~n o.f cases that. are 

probably as oppos:tta and di.fferent l;iS one c.B.u. find ;[n'.~the administrative l)rocess. 

A thiri:I area of e.c.onomy i.s mrn'."e sffic:Leut use of talent. CetSAH diffeJ; in complexity 

Pooling !>rings <>bout greate1: fl exibllity, The o.vaU.ahH:i.ty for assignment.· of AJ,.Js of 

differ:f.ng ey;:pQrfE;nce, quaJ:tf:i.cations and ab:i.l-:1.ty to fit ea.ch case will increase 

1 
- efficiency and red1..lc.e costa. 

A final bonus w111· be ~11e imp·i:ovement. of tnornlB of the ALJs J:"esiilt:inz jn bP.tter 

_dec.~.s:f.ons Bnd att-r.:;i.c.tipg more q~alil::led .AJ .. Js. Numerous ALJs told the! Task Forc-e of 

t11eir frustration in m.ak:tng ~.ac:l.slon.s cr.itj,ca,,l of their oWn .a~ency. D:Lr8ct and 

indhecl: pr.egsur.e from agency heads and staff is oft;eu felt by the ALJs pri.or to spedHc 

decis:i.orls. Aftei; a dec.iSion aga.1nst the-it.· own agency, ALJs experience a c::ooling of 

·.relations) ·not only 1vith t:hf\.i.:r. snpe.:riors 1 but al.o;;.o wit}) ag;e.nc.y Rtaf[ who feel a loyalty 

to thf~ ";:ig.ency., A snper.v;f.eo:i:y AT .. )' of a large. agency told us of the bor:edo1ii.with 

ar:compa.ny:i.ng r0.duc.'tton of· quaut:I t.y and qual:l ty of rle.c;isions e.xperJ.enr.:ed by 'his AWs. 

Although this agency cond<tct.n 111any diffore.nt typM of he.nrings, J.t J_g- Rf:i 11 .inRILffi.cJ.ent 

to prov:i.<le the new lea.rntng cxpe.ricnce.o that c"a.pablR ar.id ambitiouo ,ALJs. sh{luld have. 

ThP. '.r.f.l.9k Force r.nnr.ltirl-R,g t.haf·. the r..rP.at.ion of; th:l.s Il(~W office will definitely be 
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coRt effoctive and represent a savins,' to the State. of Washington. < 

1.n 8tunrnary~ the. 'l'a.ak l~orc.e. concluded that rfl.for.:rn :ls ne.c·essary and souBht . 

then a 'Bili' that would .accompll Rh these s1.x general obj ectiv.es: 

1. Create an open door, full ilfocl.osure polfry with state agenc.y admJ.n:lAtrative 

heRrings and decisions. 

2.. J:ncr,ease the fairnAss, qu~J.:J.t.yJ un.tfnr.m:l.ty end cons:tsten(';y of tn·e. 

arlm:i.n.i.strative hearing process·. 

. 3. Improve.,. .~1:n'!-plify, t-tnd :i.nr:.1:ease the acc.e.saibilily af: the .flihnin:! slrative 

· hP.ari.ns process with the public, 

4. Expedite and speed up the administrati.ve head.ng and d"dsi.on process, Cut 

red tape., 

5. Reduce the cost of the admin5.strat.J:ve hearing proceso. 

6. Xrnpl'."ove the appearanc.e of fairness i11 the ent:i.:i:e administrative hearing ·process, 
. ( 

We believe that lID lOl uccoropU.sh('S these objectives. 
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r 
~NDJEP~f\10.E-N » 

BUSIF'\!ESS 
ASSOCnATgQ,N 

.l644 · Tl.Sth N,E. 
llellev~e, W~shhi~ton 98005 

Phone (206) 41l3-a6~ I 

Th<? !fon.o:>:alJl~ [:!!,.,_e.t!l·r Ellis 
·chairman 

January 27, 1981 

·House ·Ethics,_ J,aw and Justi~e Committee 
Olympia, WA 98504 

Dear Chai-rman .Tillis >md Mp.mbers of House Ethics, Law ana Justice 
Commit Lee: 

-Iridepen~ent Business Associ~tion of Washington wishes Co- r<xpress its 
-support for· H13 ·101, estf!blishing an office of administrative. hearings . 
.Sm,tll businesses_ have £0-unod -the- -e~iBtin-g sit-ua-t-ion -o-f- havi,µg-- -~he -- -
agency _being challe_nged also deciding on the challenge ·very conc.ernl-ng. 

Small bunines.scn und_crot;,nd that they may ap:;ical a decision o-f any 
q_gency through the judici'!'1 syatarii under the administrative p1:ocedures 
act, : .However, small bt~>iiness.es 11-re also ke!')nly aware of the conges,tion 

·- in t-h-e----C·ourts im-d-th-c- c·ost -·ii:;volv>ld- ·i;rr truch .arr 'E\Pl!"lli ~ Suc:tr-1!-n - - · · 
appeal ;ls b_Oth costly anil maybe delayed too long to provid<> t!1e 
relief ne·ed(i,<J by tfa, i:b~J_J eriging sinall businass. - .. .. . . ' ; . . 

. - 'there· -aJ:e - f,1,UIBP.rOtlS examples of Wher.e decisions on conte8-Led c-ases 
.by ah .agency needed il.Il appeal in_ the mind of the ii"mlill busine·ss. 
-One .example _that cl.early d!')scribe.s· the broad interpretation _used 
by an· age-,;icy :i_? __ wh·ei::-e .a fi!im -was fouud to be in violation of the 
·regulations <'(eaTiiig with -1,hs application of p_esticirl•rn. - Thie. ·agency 
responsiBlc far "nfo;q:iing the regulation also issued the~v:f:olation 
and .a;r1:d.tra:dly-- cl<ee:i cle.d to withold tl1e enfn-rec:rnent of the penalty 
until -the peak business 'season of the business. The penalty was a 
suspension -of _thn pesti-cide applicato'.r.s liconsc. This arbitrary 
Q,ecll-lion severJy harmed the 8!11~.J.l busine8R and -was unjustifJ.ahle :in 
the par_t:icull\r case, However ari appe11.J. ·of this d"d-sion could not 
be tim"1y enough to save this business from this harm. 

"The nHed ·for a dis.i:nter.ested and ohjective third party to gather t:he 
.. facts and ias·ue. an obj ec.r:iv~. opinion <m a r.ontested case is essent;lal 

to e·quitnblto justice.: This is also needed to rcdticc t:o the greatest 
de·gree i}ossthlA costs in bringi n13 contested cases 1 and to ·1~Aduce 
court co11ee.stion, 

EXHIBIT t 



,. 
''Wo$hlnr,1on1s on/~· eYtfvr;y~ rf'lrtf"s~'t1fofive of nncd.l hi•sinf'·J~f:!'!'' '\ 

·' 
'Page ttvo 

For thes.e reasons, IBA ·supports 
be of fµrth<~'>" ?ss~stance to· th1" 
iBsue, plqase feel free to C>ill 

•, 

l ' 

·/ Gary L, Smith 
Ex.ccuti ve Dire.ctor 
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