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Cairns, Kelly (OIC)
From: Anderson, Jason [Anderson@carneylaw.com]
Sent: Friday, March 27, 2015 9:36 AM
To: finkle@jdrllc.com’
Cc: Cairns, Kelly (OIC); Stillman, Drew (OIC); Saiden, Patti
Subject: RE: Robert Timmer, Docket No. 14-0247
Attachments: Johnson order.pdf; Ch. 34.12 history.pdf

Judge Finkle,

This reply is submitted on behalf of Robert Timmer, in support of his submission of March 23, 2015, {1) invoking his right
to transfer the hearing to OAH pursuant to RCW 48.04.010(5) and (2) requesting under the appearance of fairmess
doctrine that the ALJ be delegated the authority to enter the final order.

i Transfer to OAH is required as a matter of law,

Transfer to OAH under RCW 48.04.010(5) is mandated upon request, as a matter of right. No element of discretion is
involved. The statute unambiguously provides:

A licensee under this title may request that a hearing authorized under this section be presided over by an
administrative law judge assigned under chapter 34.12 RCW. Any such request shall not be denied.

(Emphasis added.} Courts in Washington are obliged to assume that the legislature meant exactly what it said and to
give effect to the plain language of a statute, even when the court may disagree with the result. Geschwind v. Flanagan,
121 Wn.2d 833, 841, 854 P.2d 1061 {1993).

The OIC asserts that a licensee must invoke the transfer option at the time the initial hearing demand is made,
suggesting that Mr, Timmer’s request is untimely. But the statute does not require that the transfer request be made at
the time of the hearing demand. Indeed, the OIC has transferred matters even when the request was made long after
the hearing demand—~particularly where the initial demand was made before the licensee retained counsel. Seg, e.g.,
Matter of Johnson, OIC No. 13-0075 (copy attached). Even assuming a transfer request made nine days before the
hearing may properly be characterized as “last minute,” the statute sets no deadline to invoke the transfer option.

Apparently recognizing the absence of a deadline, the OIC resorts to arguing that the APA and the insurance code
“broadly” contemplate a “smooth progression to a hearing.” But the OIC cites no provision of the APA or the insurance
code that could be read as imposing a deadline to make a transfer request under RCW 48.04.010(5). Nor does the OIC
demonstrate any ambiguity in RCW 48.04.010(5). Absent ambiguity, the court derives a statutes’ meaning from its
language alone, Geshwind, 121 Wn.2d at 840. The presiding officer cannot rely on broad, unsupported generalizations
to disregard, or read an element of discretion into, an explicit statutory mandate. /d.

In addition, when the legislature adopted subsection (5} of RCW 48,04.010 by amendment in 2000, it plainly had
appearance of fairness concerns in mind, as there would have been no other reason to provide for transfer upon a
licensee’s the request. Indeed, OAH was created out of appearance of falimess concerns. See ch, 34,12 RCW history
(attached). The absence of a deadline in RCW 48,04.010(5) to request transfer comports with the fact that an
appearance of fairness issue may arise at any time while a proceeding is pending. In the context of an OIC hearing, the
legislature chose to give licensees the absolute right to request transfer to OAH at any time, without the need to
demonstrate an appearance of fairness issue. In this sense, the transfer option under RCW 48.04.010(5) functions
similar to an affidavit of prejudice, which “is timely so long as it is filed before a discretionary ruling, regardless of the
proximity to the time of trial.” State v. Parra, 122 Wn.2d 590, 594, 859 P.2d 1231 {1993).



The presiding officer lacks the authority to disregard the statute and deny a transfer request. Mr. Timmer’s request was
made well before the start of the hearing and must be granted.

2. Delegation of authority to enter the final order is necessarv to cure the appearance of fairness problem,

Mr. Timmer does not ask the presiding officer himself to delegate to the ALJ the authority to enter the final order, but
instead asks “the OIC"—the commissioner—to make that delegation. The presiding officer need only determine, under
the APA and the appearance of fairness doctrine, that he should not hear the matter. The APA provides that “[t]he
individual whose disqualification is requested shall determine whether to grant the petition, stating facts and reasons
for the determination.” RCW 34.05.425(5).

The APA further provides that, “[i]f a substitute is required for an individual who becomes unavaifable as a result of
disqualification or any other reason, the substitute must be appointed by the appropriate appointing authority.” RCW
34.05.425(7). The presiding officer may be an AL designated by the agency head to make the final decision and enter
the final order, and may be an ALl assigned by OAH, RCW 34.05.425(1)(b), (c). Given that Mr. Timmer is exercising his
right to have the matter heard by an AlJ with OAH in the first instance, it only makes sense to delegate to the AlLJ
authority to enter the final order.

The appearance of fairness doctrine applies under the APA, See RCW 34.05.425(3). It requires that the adjudicative
process “not only [is] fair, but appear(s] to be fair.” in re Discipfine of Haskell, 136 Wn.2d 300, 313-14, 962 P.2d 813
(1998). The purpose of the doctrine is to ensure public confidence In the proceedings, The critical concern is how the
circumstances would appear to a reasonably prudent and disinterested person. Id. at 314. Here, the interim presiding
officer is by all accounts well respected and trustworthy, and Mr. Timmer suggests no impropriety on his part. To invoke
the appearance of fairness doctrine, it is sufficient to show that an outside interest might have influenced the decision
maker, even if it did not actually affect him. Chicago, M. 5t. P& P. R. Co, v. Wash. State Human Rights Comm’n, 87
Wn.2d 802, 810, 557 P.2d 307 {1977).

Mr. Timmer has plainly done more than merely “speculate about institutional bias” or point to a combination of agency
functions “in and of ltself.” An appearance of fairness problem exists for two reasons. First, the recent, publicized
allegations of improper influence on the former presiding officer cast a taint over internal OIC hearings generally, under
the current QIC administration. See, e.g., State Insurance Office Defends Whistle-Blower’s Removal, The Seattle Times
(May 20, 2014); State to Pay Former Insurance Commissioner’s Judge 5450,000 to Settle Job Claims, The Olympian
{November 14, 2014). Second, and mare significantly for present purposes, Deputy Commissloner Hamje recently
identified a potential “appearance of an impropriety” given the commissioner’s announced practice of communicating
agency policy to the presiding officer, noting that “the policy may not be known by or communicated to the parties in
the case...and the appealing party may not be able to chatlenge it at the hearing,” Exhibit C to March 23 e-mail. In light
of these facts, a reasonably prudent and disinterested person may well conclude that Mr. Timmer cannot obtain a fair
hearing within the 0IC.

Thank you for your careful consideration of these Issues.

Jason W. Anderson, WSBA No. 30510
Attorney for Robert R. Timmer, Licensee

Jason W. Anderson, Principal
206-507-4114 Direct | 206-622-8020 Main
Bio | vCard | Address | Website
andergson@carneylaw.com

Tl assaga contains confiden '. and privileged informeation to be viewed only by the intended addresses. If you are not the Infended addresses,
plaase do not read, copy, or disseminate the informatien, but rather permanently delete the message and nolify me.
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BEFORE THE STATE OF WASHINGTON
OFFICE OF INSURANCE COMMISSIONER

In the Matter of ) Docket No. 13-0075
)
PRISCILLA G. JOHNSON, )} ORDER TERMINATING
Y PROCEEDINGS
Licensee. )
)
TO: Priscilla G, Johnson Priscilla G. Johnson
5395 N. Entrada De Sabino Fuarmers District Office $8-33
Tucson, AZ 85750 6340 N. Campbell Avenue, Suitc 140

Tucson, AZ B5718

Jason W, Anderson, Fsq.
Carney Badley Speliman
701 Fifth Avenue, Suite 3600
Seattle, WA 98104.7010

COPY TO: Mike Kreidler, Insurance Commissioner
James T. Odiorne, 1.D., CPA, Chief Deputy Insurance Commissioner
Joln F, Hamje, Depuly Commissloner, Consumer Protection Division
Mazrcia Stickler, Staff Attorney, Legal Affairs Division
ApnaLisa Gellermann, Bsq., Deputy Commissioner, Legal Affairs Division
Office of the Insurance Copumissioner
PO Box 40255
Olympia, WA 98504-0253

On Fcbruary 28, 2013, the Ipsurance Commissioner (“OIC") entered an Order Revoking
License, Na. 13-0075, to Priscilla G. Johnson (“Licensee”), revoking her Washington insurance
producer’s license elfective March 18, 2013, based upon the OIC’s allegations that the Licensee
allowed or directed an employee to work ag an insurance producer before he was propetly

Maillng Address: P. O, Box 40255 « Olympia, WA 98504-0266
Straet Address: 5000 Capitol Slvd, » Tumwaler, WA 98501
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licensed, in violation of RCW 48.17.530(1)(1). On April 16, 2013, the undersigned received and
filed a Demand for IHearing from the Licensee requesting a hearing to contest the OIC’s Order,
and on May 13, 2013, the undersigned received and filed a Notice of Appearance from the
Ticensee’s attorney, Jason W, Anderson, Esq., who requested that this matter be presided over
by an administrative law judge pursuant to RCW 48,04.010¢5), Accordingly, on May 15, 2013
the undersipned transferred this matter. and all contenis of the hearing file to the Officc of
Administrative [Iearings (OAII) for hearing and the entry of an Initial Order.

On September 11, 2013, the OIC filed a lotter notifying the undetsigned that the OIC had
reachied 4 settlement with the Licensee, Accompanying the letter was a copy of the Consent

Order Rescinding Revocation Order 13-0075, Suspending License, and Levying a Fine, No. 13-

(249, executed by the Licensee on September 9 and the OIC on September 11, A copy of the
OIC's September 11 lettor and tho Consent Order are aftached hereto and are by this reference
made a part bereof. The OAH administrative law judge entered a notloe of case closurc on
September 6, 2013 and subsequently returned the case file to the undersigned on September 9.

Relative to Consent Order Rescinding Revocation Order 13-0075, Suspending License, and
Levying a Fine, No. 13-0249, it is noted that this case was settled prior to the commencement of
an adjudicative proceeding. Therefore, for purposes of elavification, while this Consent Order

includes statements identified as “Tindings of Facts” and “Conclusions of Law,” these are not

Findings of Fact or Conclusions of Law which were made by an adjudicator after an adjudicative.
proceeding; rather, the statements contained in the reforenced Consent Order which are entitled
“Findings of Fact” and “Conclusions of Law” are only statements that are agreed upon between
the partics,

Based upon the above activity,

IT 1S HEREBY ORDERED that, by.the Licensee’s and the QIC’s execution of the Consent
Order on Scptember 9, 2013 and Scptember 11, 2013, respectively, the partics have fully settled

this matter and the proceeding herein, Docket No. 13-0075, is dismissed with prejudice. For -

purposes of clarifiation, while the referenced Congent Order includes statements identified as
“Findings of Fact” and “Conclusions of Law,” these ate not Findings of Fact or Conclusions of
Law which were made by an adjudicator after an adjudicative proceeding; rather, the statcments
contained in the attached Consent Order entitled “Findings of Fact” and “Conclusions of Law”
are only statements agreed upon between the parties themsglves.

ENTERED AT TUMWATER, WASHINGTON, thi825 day of September, 2013, pursuant to-

Title 48 RCIY and specifically RCW 48,04 and Tile 34 RCW and regulations applicablo thereto.

VA

PATRICIADMPETERSEN  ~__
Chief Presiding Officer
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Declaration of Mailing
I dectare under peﬁall.y of perjury undey the laws of the State of Washiizgton that on the date Ilsled below, I rmabled or caused
delivery through normal office inailing custom, a truc copy of this document to the fallowing peoplo at thelr addresses Hsted

above; Priseilia (i, Jobnson, Jason W. Anderson, Hag,, Mike Kreidier, James T, Odlorne, John I, 1amje, Esq., Maicia Stickler,
Bsq,, muf Asnalisa Gellermann, Bsq.

e
DATED this, .g&ﬂday of Beptember, 2013,

Mﬂ&b———f’

KBLLY A, CASRNS
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September 11, 2013

Chisf Ilearings Qfficer Patwricia D. Petersen
Office of the Insurance Commisstoner
5000 Capitol Boulevard, 8.E.

Tumwater, WA 98501

HAND DELIVEREDT(Q HEARINGS UNIT

RE:  Inthe Matter of! Priscilla Johnson
Dear Judge Petersen:

Please find enclosed 8 copy of the Consent Ordet to resolve the above-refercnced mattor and a
Notice of Case Closure signed by the ALJ Robert Krabill, Based on the Consent Qrder and the
closure of the hearing, the parties request an order terminating proceedings.

. Please feel free to contact Mr, Anderson or myself showid you have any questions.

Sincerely, o

Marcia G, Stiekler

- Staff Atlorney, Lepal Alfuirs

(360) 725-7048

cc:  Jason Anderson, Attorney for Respondent

Maliling Addtess: B O. Box 40265 « Olympla, WA $8504-0265
Stroet Address: 5000 Capitol Blvil. » Tumweder, WA 98501
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STATE QF WASHINGTON
HIKE KREILER e

OFFICE OF ,
INSURANCE COMMISSIONER

I THE MATTER OF | ' ORDER NO. 13-0249

PRISCILLA G. JOHNSON, .| CONSENT ORDER RESCINDING

Rosoonder REVOCATION ORDER. 13-0075,
espondent, SUSPENDING. LICENSE, AND
LEVYING A FINE

The Insurance Ch omquionet of the State of Washington, putsuant to the authox ity set forth
in RCW 48,17.530, having reviewed the official records and files of the Office of the Fnsurance
Comupissioner (“O}C”), rakes the following;

FINDINGS O FACT:

1. Priscilla G. Johnson (*Johnson”) was licensed in Washington as a rasident agent and
producer from 1999 until she cancelled her producer license on December 5, 2012, She was
appointed by Farmers Insurance in 2007,

2. BH worked in Johnson’s insurance office from carly Septersber 2011 until December
5,2012, Immedintely after EH passed the Waghington State insurance cxamination on
September 23, 2011, buf before ke had completed the licensure process, Johnson provided B
with Farmers Insurance business cards that {dentified him as an “agency producer,” and put him
to work. Johnson confirmed to BI that as soon a3 he passed his exam, he could begin working
a8 a producer, According to Johnson, she was utawars that EH had not takew the additional
steps requived to obtain his license and assumed that he had done so. ’

3, A real estate agent referred a prospeetive insured to B, 'The prospective insured
hecame concerned due to BII's hegitanoy and inability to answer ¢uestions, even though BH told
her that be was in fact liconsed, The prospectiveinsured checked BH's Koensure status with the
Office of the Tngurance Coramissioner and found that he was not Heensed, and so informed BH.
EH ook immediate steps and was licensed on November 18, 2011, EH gave multiple quotes and
sold three insuraice policies while working without a licenge for Johnson, although Johnson
signed the paperwork and did not shave any commigsions with bim. He left Johnson's ageney on
Decomber 5, 2011,

Malling Address: P O, Box 40857 » Olympila, WA 98504-0257
Btrant Address; 5000 Capliol Blvd, » Tumwatar, WA 98501
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CONCLUSIONS OF LAW:

1. By knowingly accepting insurance business from a person who is required to be
licensed and iy not so Hesnsed, Jobmson violated RCW 48.17.530(1)(1y

2, RCW 48.17.560 provides that in addition to or in leu of the suspensian, revacation, o
refusal fo rensw any such license, the Commissioner may keyy  fine upon the livensee in an
amountt of ot more than 131 000 per violation.

CONSFNT TO ORDER;

Respondent, ackaowledging her duty to comply fitly with tho applicable laves of the State of
Wasiingtor, consents to the following ir consideration of hex desire to resolve this matter without

finther adminigtrativo or judicial procecdings, The Ingurance Conunissioner consenis to settle the”

matter In consideration of her payment of a fine and on such terms and conditions as are set forth
below,

1. Jolmson consents to the entry of this Order, waives any and all hearing rights, and
further administrative or judicial challenges to this Order.

2 By sgreement of the parides, Jehnson agrees to have her licenss suspended for three
consecutive terms of twelve monihs each, beginning March 18, 2013,

3. By agreement of the perties, the Insurance Commissioner will impose a fine of
$1,000,00 (One Thousand Dollazs) to be paid within thirty days of the entry of this Order,

4. Johnson understands and agtees that any future failure to cman:y with the statute

that is the subject of this Order constitules grownds for ftu“lhcl penalties, which may be imposed in

responge o further v1olat1ons

5. Johnson’s 'faﬂure to Himely pay this fine and to adhers to the condtions shall

constitnte grounds for revocation of her Heense as an insurance producsr, and shall result in the |

recovery of the fine through a civil action brought on behalf of the Tnsurance Commissioner by the
Adorney General of the State of Washington,

* Congent Qreey Tevying a Fine

Crder No, 13-0249
Page 2 0f' 3



BXECLTBD this 9 __dayof _&_@i@!}g\) , 2013,

ﬁSCELA JOHNSON
Signature: /ﬂ!gf;:—/?ff % ~

ORDER

Pursuant to the foregoing Findings of l*act, me]uamus of Law, andt Consent to Oidcl, the,
Insurance Commissioner hereby Orders as follows:

1. Johnsan shall pay a fine i the amount of ‘i;l 000.00 {Onc Thousand Dollars) to be
paid within thirty days of the entry of this Order

2. Johnsotr’s producet Heense iy suspended for thnes consecutive terms of twelve

. months each, beginning on. March 18, 2013,

3. Jolmson’s failure to pay the fine within the titne limit set forth above shall result in
the revooation of her license as an insurance producer and in the recovery of the fine throngh 2 civil
action brought on behalf of the Insurance Comrrdsstoner by the Attomey General of the State of

Washington. : / f.ﬁ/"

- S
ENTERED AT lU?v}WA'lI?R WASHLNGION ﬂmiday of Wa
MIKE KREIDLER |

Insurance Commisgioner

By %{'
Margia-€3, Stickles

Legal Affairs Division

Congent Order Levying 2 Fine
Order Mo, 13-0249
Pagad of 3



STATE OF WASHINGTON
OFFICE OF ADMINISTRATIVE HEARINGS
FOR THE OFFICE QF THE INSURANCE COMMISSIONER

RECEIVED
Gt 49 201
016  LEGAL AFFAIRS

In The: Matter OF OAH Docket No. 2013-INS-0003
Priscilla G. Johnson, ‘Agency No, 13-0075
Notice of Case Closure

Licensee.

Ms. Johnson requesied a hearing in this matter. On September 4, 2013, the parlies notified the
Office of Administrative Hearings that they have resolved all issues covered by the hearing
recuest.

The hearinQ scheduled i this matter has been cancelled,_The Office of Adiministrative
Hearings wiil take no Turther action in this case-and 15 ¢losing the record Tithis matter. The
case fiie will be returmed to the Oﬁicgpf*tmsurance Commissioner.

-""J./“
J/‘
Dated this 8™ day of /sé;;;ember,,zma,

-

e

i

B b

,,r.mf 'F:'

Mﬂ“’/’:‘;::‘ e A
/:/ " - ta
L A

rgt ———— e
.

e,

. Robert Krabill™
e AR NSt IVE Law Judge

CERTIFICATE OF SERVICE

| certify that copies of this nofice were sent by US First Class Mail, postage prepaid, to the
parties listed below, this (™ day of Sffg_:! -, 2013, at Tacoma, Washington.

Nofica of Case Closure
Dockef No. 2013-INS-0003 Page 1 of 1
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ESHB 101

BRIEF TITLE: Creating an office of adninistrative hearings.

SPONSORS: House Committes on Ethice, Law and Justice
{Originally Bponsored By House Committee on Fthics, Law and
Justice and Representatives Ellis and Ehleérs)

INITIAL HOUSE COMIITTEE : Fthics, Taw and Justkice
ADDITIONAL YQOUSE COMMITTEE: Ways and Means

SENATE COMMITTEL: Judiciary

Staflf: DBill Galas (753~7?@9T
Comuittes Hearing Dates (Segslon)y April &, 19281; Aprll 9, 1981

Moidority Repori (DPA) signed hy: Senators Clarke, Hemstad,
Havner, Hughes, Newhouse, Fullen, Bhinpoch, Talwmadge and Woody

SYNOPSIE AS OF APRIL 13, 1881

BACRKGROUND

Individeal state agencies may employ or contract:for hearing
officers to conduct contested - case hearings - under the
Adminigtrative Procedura Act. Home individuals have guestioned

" whether an appearance of impartiality can be maintained when the
hearing officer "i8 an emplovee of the agency which is 2 party to
the hearing.. . '

STUMMARY

an independant office of administrative law Judges (ALJT's) is
created. The head of the office is a chief ALI appointed hy the
Governor., The chief ALJ may appoint additional ALT's as emplovees
of the office and may coniract with persons to -act as ALJ's in
ppecific hearings, Current hearing officers and support personnel
in individual agencies are transferred to the AL office.
Aadministrative law judges wmay be disciplined and terminated, for
causa, by the chief ALI. Employees of the office other than the
AT 's are sulject to the state givil service law,

Certain agencies are exempied from the hill. 'Those agencies are
the Pollution <Control Nearings Boaxd, the Shorelines Hearlngs
Board, the PForest Praclices Appeals  Beoard, the ¥Environmental
Hearinge Office, the Reard of Industrial Insurance Appeals, the
ftate Personnel Beard, the Higher REdugation Pergonnel Roard, lLhe
Public Employwent Reldtlions Commission, and the Roard of "ax.
Appeals, :

:  EXHBIT A




Any contested case hearing not heard by - agency  officlals
regpongible for the Final decision in the case muskt he heard hv an
ALJ. The chief ALT is to amsign ALJ's to agencies on a long-tarm
hasis whenever pracdtigal.

Uniform procediral rules for all agencies are to he adopted by the
chief ALJ. The chief ALJ may allow for variations for individuwal
aqencies as pneesded,

The chlef ALI is subject to the reporting requirements of the
Public Disclosure Act.

Mew Rule Making Authority: The chief administrative Taw judge  is

. granted rule- mak g authorlty.

Bffective Date: Bn emergency 1le declarad with respect to certain
provislons of the hill. The appropristion and appointment of the
chief administrative law  Jjudge take effect immediately., The
refmainder of the hill takes effect July 1, 19B2.

Appropriation: ?JZO 0ch is amproprlated from the gpnera] fund o
the offace of the ablef administrative law judge.

Revenye: none
Figseal Note: avallable

SENATE COMMITTEE AMERTIMENTS =

The amendments drop three dmpn&aLOry zections from the Houge hill:
cne  which conlliots with a provisgion In another bill; and two
which reguire the appointwent of admlinistrative law Judges for the
Departmmnt of FPQTDgy and lodal seohool disgtricts,

ARGUMENTS AND TESTIMONY
AT BENATE COMMITTAE HEARING(S)

Arguments Feor: Contested bhearings in administrative  agencienm
ahould be  conducted by  dmpartial hearings officers., 7The
appearance of- impartiality 1s hard to-maintain when the hearings
officer is an employee of the agency involved. Creating an
independent agency of administrative law Judges to  conduct
hearings is a necessary shep.

Apguments Againgt: The list of agencles which are exempt from the
i1l should be inecreazed. FEmployment Security felt it shonld
hecause its hearings examiners were already seqregated from the
agency  and  they were under savere faderal time ponstraints forx
Lhelr pxpceeﬂings. The Wtilities and Transportation Qomnlsslon
gaid that dts hearings exswiners funckioned more as advigors to
the Commisslon andg that re]aLionghip ghould he maintainad '

L
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Testified Fory; RIL1 Gigeberg, Washington Bar Assoclatlion: Robert
Felthous, Washington Bar assoélation; Nat Washingion, Pollution
Control Hearings Board; Ann Sandstrom; Frank Homan, Washington
State Hearings Office - :

Teptlified Against: David Reis, Utilitles and f“ransportation;
Fudora Peters, Employment Security Department
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RE: HOUSE BILL 101

ROUGH DRAFT | .

Mr. Chairman, Representatives, Ladies and dentlemen:

My name is Bob Felthous and 1 am spesking in suppért of House Bill #1012,
About a year and a half ago, the Washington State Bar Association appointed a
special. Task Force and charged it with the dety to examipe the general question
af fairness in the State's administrative process. This geven-member task fovce
1s compased of the Honorable Robert Honter, a retired Supreme Gourt Jﬁstice;
qufasao; Wi;liam Andersen, a Tolversity of Washinpton law ;rofaasor with special
expertise in administrative law: three practicing lawyers, Peter Francis, a former
State Benakor, John Bupp and Deau Litéle, bﬁth with & broad backgroumd in practilce
befors nﬁmeroug Pederal and Brate spencies) Ann Sandatron, a non-lawyer with extensive

public and civic sexvice. I am the seventh member, a lawyer and the Chairpersen.
o '

[

AR an dinitial point of focus, the Task Force looked at the role of the

administrarive law judgejiﬂ guasi-judicial proceedinés. The Task Fores sought
dnput Erom knnwﬂadgabie sources.  We stattéd with couferences in Olympia with
adminigtrative law judges aud hearing examiuers, assigtent gttorney gensvals,.

and thén the apencies. We found sowe zpencies deserilbe the person conducting
ﬁe&rings as'"administfative Llaw jﬁdgc”; other ageucies deseribe &hc same gersaﬁ
as a "hearing exasminer’, To avoid coufusion, and for clarity, tLe Tagk Force useg
the term Yadministralive law judge", oxr "ALJ".: We.also belleve It is more

v

desgriptive of rtha fenclions performed.

Perhaps at this time, 4 general description as to why and how administrative
hearings are conduntéd would be of help, ¥ am certain you appreclate Chat, when

-1 | EXHIBIT 8
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HB 101
Bob Felthousc
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vne attempts to summarize in a few words & functiAn ap compleﬁlgﬁd vafiéd ag
edminiatrative hearings ccndu?ted by numerous | “differcat agencies, egaeptions
can bg found. But basically, this is how it works: ‘

A State apency igsues an order, Tha Person o PErsocls 1nvoi;ed disagree wikh ?ha
grder and, if the rules applicable Eo that partilcular apeney are properly Followed,
the éggfiﬂVEd is granted a hearing, Tha agency assigns an ALJ to conduct the
hearing. In most cages, the AT is_an empioyee of the agency.' In many cases, téa
heaving is conducted in the apency facility, GSometimes the agency 1s represented
by é; aséistaﬁt Attorney peneral. IHe duty is to defené the agency oréerf The

assiptant attorney general 1s emploved by the attorney peneral, The hearing ds

conducted 10 2 mamner siwilay to e superior couwxt trial| Tﬁe same basgic rules of

eyidence apply, buﬁ generally an administrantive hearing is mage informal. Witnesges
are nwnrn,‘testimuny given, evidence and exhibits received and, generaily, a record
af the prgnéading made. The ALJ rules on Ubhectiunsfand admissibllity of évidence
and usualiy prepares wﬁitten findings and conclusions. To the parkicipants, the ALY
appears to he the juwlge., However, Lhe final decigion -—'th& ordeé that couuts -~ da
made hy the agency, which may or may not fellow the ALJ's proposed uédcr.

Prior to the establilshment of the Task Force, House Bill 986 had been filed, -
It created = new office, préviﬂed that the ALJS {i£ termed them ”haaring'eﬁaminars“}
of each agency with pupport staff and equlpmont be transferrved to ihc new office.

Some legislative hearings were had. I was advised that np {urther hearings would he

conducted pending the Task Yorge recowmendations.

To assist dn obtaluing input, the Tagk Torce cowposed a questievnaire conaiating
of five genczal guesilong. These questions served as an outiine for our interviews

and conferences. Condensed, the £lve questiops ave us follows:

LD
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1. 1Is 4t appropriate for agencilea for which adninistrative law jﬁ&ées_hegr casas
to contrel the salardes and promotions of such AlJs?

2: Doag the location of the hearing room and thg offlces of the AlJdy in th
agency. factlities threaten the objnctivity of the judges orléhe appearance of
pbjectivicyT B |

| 3. Are the really deeisive principles and policies fully knowm in advance to all
participanta? -

- A, Are all findfogs hased exaluﬁiveiy on record evidence, properly usad
preéumptiong and'iuférenccs‘ef which the ageury may appfopriately take official notiﬁe?

5. Do other agency personnel participate in inappropriate ways in formulabing

the adminlstrative law judge's {indiogs. and eonclusions?

These questions were published in the washington State Bar monthly newsletter
and responses lovited, Responses Indicated eclearly thot problemg existed im all
sreas. Only ome Tesponge, out of about one hundred frow that eirculation, stated

"ne problem’,

The AbLJs, at qur cnnferenneé in‘olympia, WETE mMOLe ;pacific. They related
cxamples domonstrating a definmite need for reform, but we found many of rhem reluatant
Lo kalk with us, Expresainglfcar.of agoney retaldation. Iere isan example of that
fear: Just prior'to gne of our copnferconces, an ALJ was relating an ineident ol
presgure by agency persounel, when an agency attorney approached. Tha_A@J waid,
HEXcugelme", and disappearead. HQ‘WHH back in a winake, apologized and cxplained hul
did net want Lo be peen talkiog to a Task Torce mambér. To avercome this problews
we pave assurance that no effort would be.made to tis comments with the parson making

the comment.. With thal assurance of confileentiality, we obtainad valuable inpul.

-3 .
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For example: A eltdzen we'll call "Mary" has s dispute with & state agency over

-how mach money she has comfng, She has a choicer She can gliher concede to the

agéuay roeition, or requeat e hearing. She requests a hearing, and, in due tiﬁe,
ghe ig adylsed of the date, time Qﬁd place of the hearing, 'ghe Arrivas alone, withont
an attorney, to teatify and present her case. S5She finds that the hearing room is 1in
thé cantef of this agency's offlca buildding., Tt 1s an area get asidé from the rest of
the offices simply hy-:glass partitione. Tn erder to gat there, she has to yalk by
desiees of case workers and other emplayées of thig particular égency. _?ha ultness
ahair which she occuples ig adjacent to. a winéow,land,ffrom:thaﬂ vindow in plain view,
can be seen the-vary cape sprker Mary thiaks is thé cauée of all hEr.trnubléf If
Mary is aot completely satisfied with the final decilsion in this cane, 1s there any
waf of comvineing hex that she h#a had a Fair heazing? Is there any way of proving
that she Las uot had s fadr heariﬁg? -
:
Ancther example: A small buginessman -— let's eall hiw “Joo! —- opexates a

repulated business. In order to survive, he must have a license from the State. Ooo

day he receives a letber from the regulatory Statc ageney telllng him that his 1lccense

"is in jeopardy and he should show just cause sy to why it sheuld not be cancelled,

guspended, or a finé tevied. Tuderstandably, he de grestly concernaed. This i hls
1ivlihood,_£hat‘pf,aEVﬂra1.$embEr5 of hie.[awily acd four or five other .aupluyees.
Joe immediately goes to (lymwpla, seeks a conlerence with the man whose name appgars
on the QTdEéa He is told thab, while the name on the arder s that of tge head of
the agency, he showld see the enforcement officmr, He Finds the enforcement foiéer
in'thc coffne 5&35. Ee meate him and, éeated nexk té him.at the poffee tabla, im

a marn whe 1g intpaduced to Joa ag "“Judge sauéndnso“. He doesn't reamembier his name.

Later, Joe is loformed by the enforeement officer that he wust defend himself at &

hearduy as bhe ageney iz golng to presc the matter, Some woeks later, Joz arrives
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at the hearing and there is the anforcement-afficeﬁ, ready to testify ﬁgainst Tedans

and at the head -of ‘the .tablé iz the Jjudge who s going to decide the came., The -
judge is che 'same pernon who was having coffee with the enforeement offilcer when Joe

was In Olympia, TLater, Joe learns that the judge is a subordinate employees of the

- Bame hgency that employs the enforcement offilcer, HNow, ia Joé ever going to he

sonvinced that he had 2 falr hearing if the finmal decision is not completaly

- gatisfactory to him? Is there aay way of proving tha® he has not had a fair hearing?

l Another example: An administrative law Judge znd a# assiatgnt attorney genéral
trével in separate Btate cars'ffom Olympia to aastern_WaShington Lo coﬁduct a hearing,
To wmaintain the appearance of fairnesanat heafings,.aﬁd ingulate against conflfet of
interest, separake modes of transporbation of the judge to heaf the cause, and the
attoraey to represent the agency, is'an pfficial policy. Buf the asgistant attorﬁey
general, whose duty it is to represent the agency, and defend the agency's oxders,

4 emploved bj the attorney general of kEhe State of Washinglton: while the administrative
law judge, the ﬁérson that appears to the public as the onc that’s poing to make the
deciéion, wvhich may be critiesl of the agency, is an ewployee of that same Qgency.
Mother state ageney whicl dees not conduct a large Buu%c£ of hearinpgs providoes
that, when a dispute axipes fetwecn the Qirectcr af the agoney and o citlizen involved
with thé ageney, the director then appoints one of the staff of hils agemcy to condyct
& fair he&riﬁg. Care lu nxdreiseé; however, to sce that the stalf pcrﬁoﬁP now aclking
ug a Judge, as far as the public is cnncexneé in this matter, ls from a éifferent,

sactiow ofF the agency than the section involved in the dispute,

Whal 1s the difference betwecn tlit sitvation and the hypethetical éase of the

progecuting atbtorpey calling ma.up and saying Chabt he has informatlon which will require
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him to ilssue a warrant for my arvest? -T clalm my Innovence; I go to hip, offieca; he
shows me the information thet be has; I dany 1t., He says, "Well, then you want a
falx hearing, don't you?" T agrée, g0 ha séys, "o will plve you a failr hearing.".
He then calls in one of Eis deputigs (one from the civil division of his office)
and saya Lo him; ”would yvou be the judge in this caée and glve this citlzen a felr

'

hearing?"

Even if we assumed that the end xesull in each ope of these cases related was
fair, that arill 1s not Lhe soswer, because surh conduct vielates thalapbenranée of

fairness and is conlrary fo our basin concept of falr play.

The T#Ek Foree had a total of five canufenCes In Dlympia; twe with the Alds,
_two with the agsistant aflvraey generals, and one session dovoted to input from the
-agauciaé. fafortunately, only four of the ggencies appeared ab that conference, so
the Task Force submitted a letter te forty-lour &genciea.(names and addresser heing

kS

were non—committal; Che otbars indicated no need for reform -within thelr specific apenay.

The tark force, ﬁith the information teceived, concludes thal changeg are
esential and tha yemoval ufoh@ ALJs from the agencles and insulating them by placiug
them in a sepér&te office is necessary, The hLJé:Ehould clearly wot be the employces
ol thé very same agshties they are calléd updu to judgo. -

‘HB 10t ﬂaa an added bonus. The Task Toree [lonly believos it will be post
effegrive, Under the previgiens of this Bill, the existing adwinistrcsalive law judges
in tﬁe vardous agencies willl be tr&naferréﬁ o this new offine.  Most new agencies

.

are crceated to perform a new fupetion, Mot sc here. This office simply conaolidates

e

the exicting administrative hearing process of wany agéncics into onz. The dollar

- B -
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economles which this Bill will produce a%e of }our typéa: . o

1. The pool economy |

2. Travei eff%ciency

3. More efficient use of talent

4, Imﬁrovement of morale
The firstlthrea mentioned sconomies can be confirmed by statistical information,
The eificiency of the cﬁncapt of pool economy has beeﬁ p%ovan through rthe yeara. An
axample of the pool econony conecept ia'tha Stgta's inhar—agéney cay pool., AL one
time each State agency had its own wehinlea. Tor efficienny and enonémy, the ¥Mokoar

Transport Division was created which provides cars for many agencies,

The peak case loads af agencleg come at different times, - A steady work load is
much more efficlent. Accelervations snd decelerations are inefficient and wasteful,

By consalidating and pooling the administrative hearing process of wmany agencies, the

. : i
public will be bettexr’ served and there will be less delays. Inforwal statistics which

we have receivaed from the Employment Security Department and DHAS demonstraie this

principle,. ‘The peak case load of the ¥mployment Security Departmaﬁt.in 1980 came dn

_Ehe sommer monthg of July and Augnst. In the same year, the pesk hearing load of DSHS

was high in March and April, low in the summer wmonths and peaked in October.

The cost of trevel is goinpg to doncreasc, It-is in the public's best intercst that,
where possibla, hearlongs be beld in vgrluua locations canvanicnt ko the public. So
the pfactiue of conducting publle hearings by the apeacics out of the Olympia area
should be encourapged. AU Lhe present tiﬁa, gach State agency schedulas and conductes
iks own hearings out of Olympia, sending 1lbs own ALTs, its own court TEDﬁrEﬁ?.' A
cousolidation of this function will ailow 0ne AL nndrone sourD reporter to hesr cases

tovolving .a womber of agencies. Lot me glve you’é hypothetical example: Let ug

CERPT P LI TE
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agsume that in the menth of Junuzyy, DSHS, Employmant Security and Utilicles and

" Transportation all have hearings scheduled for Port Angelea, Under the exlsting rules,

each ageuncy would senb its owm AlJ and its owm court reporter, with no inter-agency
coordination of hearing schedules.. There 1s no reason why a.properly trained and
experienced ALJ could not hear the proceedings of all three agencies, Some apencles
feel that specialization of an ALJ's function is such that &LJe cam hear only a single
agency’'s case. This 1s a misconception, Agenciea handle a variety of,cases themselves.
One of the hest axamyleé.is the Utilities and fransporgation, whera the ALJs.in thatb
apency hear trAngportalion cases and utility c;sas, two types of cases that ara

probably as oppesite and different &s oue can find fothe administrative process.

A third area of economy is more efficlent use of talent. Cases differ in complexity

Fooling bringe about grestey flexibility, Thae availability for aesiﬁnm&nﬁ'nf ALJa of

differing exparience, qualifications and abhildty to fit each case will increase
. 0 { !

A final bonus will pe the improvement nf moraldé of the ALTs resulting im betrter

darisions and attracting mofe qqalified AlLJe, Numervus ALTs tnld the Task Forcé of

their frustration in making deeisions critical of their own.apency. Pirect and
indirecé.preséuﬁe from apepcy heads and staff ia often felb by the ﬁLJé pricr Lo specilic
deeisions. Aftey'é decidtion against thelr own aponey, QLJS axperienéa a cooling of
relations, nop only with khedr supaxiuré, but alse with agenc§ stafl who feal = lovalty
tn the ‘sgency, A'auperviehxy AT of a large agency told us of The boredon . with
accompanying reduction Qf quackity and quality of decisions experienced by his AlJs.
Although this apency conducts many diffa%ent types of hearinps, it le atd11 Inanfficient

to provide the new leaming oxpericncoo that capable amdlamhiticun_ALJs,shnuld haye,

The Task Force noncludes that the areafion of this new office willldefinitely be

~

ms ;e S mopviatin « e en emeerin et

]




— e

H3 101
Baob Felthous
page 9

1

coat effective and represent a saving ' tc the State of Washington. s

In summary; the Task Force concluded that raform 1s nacessary and sought .
then a BLll that would accomplisah theaé glx genaral objectivés:
J. Create an oppen dovr, full diaclnsuré policy with state agency administrative
hearings and.ﬂecigianu.
2. Increase the falrness, quality, unifnrmity and consiatenny af the
adminigtrative hearing processa,
. 3. Improve;_simplify, aﬁd inerease the accessibility of the admindislrative
-hearing process with tha‘publia.
4, Expedite and speed up the administrative hearing and decision process.  Cut
red ﬁape, |
5, Reduce the cont of fha adninistrabive hearing process.
6. Improve the appearancé of fairmess in the entire.aéminiatrativg haaring proceas,

- ;
We belfove that HB 101 accompllshes these objectives.
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Bellevue, Washhig san 98005

e Honoxﬂble bi':e.etg,r Elids . . . o R .

"House Ethies;_Law and Justice Committee
support for HB 101, establishing an office of sdministrative hearings.

- 4y th&*ceurﬁs-and he vost ingvolved in such an appeal. Such ai

'There are pUMerous Examples of where decisions on uontebtcd cases
"Oné example rhat ﬂ+oar1y describes khe broad Interpretation used

regulations dealing with thé application of pesticides. -The agency
-xesponulble for enforping the regulation also igsued the.vivlation
. the particuler case, lowever an appeal of this derision could not

“The naed for a disinterested and ohjective third party to gather the
cfacts and isPune an objective opinion on a contested case ip essential

"'\”c:*h ington's anly caclurive teprosentative of tmoll businerea®

-'un ,

ey L . S |

' gt \‘,v

gy .. . i

BUSINESS

1644 TVhth N,E,

Phone (206) 463-B421

January 27, 1981

Chalrman
Ulympia WA 98304

Dear Chairmaﬂ Bllig and MPmbETB of House Echics; Law aud Justice
Gommitlee: . : : . ,

Trdependent Business Assovelation of Washington wishes Co-éxpress its

Emall businesies hawe found the. existing situation .of having the -
agenecy belng challenged also declding on the challenge very cencernlng

Small buuanassas tnderstand that they may epoeal a decision of any
agency through the judicial systenm under the administrative procedures
ael. - However, swall buginesses are also keenly aware of the congestion

appeal is both costly and maybe delavcd toc long to prcv1de the
rLlLef nPLan hy the thn71eng¢ng small buain@qs*

-

by an agency needed an appeal in the mind of rhe small buginess.

by an agenecy is where a firm was found to be in violation of the

aad arhitrarily- decided to withold the enfnrcewsent of the penalty
mntil the peak business season pf the business. The penaliy was a
suspension of the pesticide applicdtors license. Thim arblivary
declsion severly harmed the small busineas and'was wajustifliable in

be timely enough to save this business from this harm.

to equitable justice. ., This is also needed to reduce to the greatest
degree possible costs in bringing contested cases, and to veduce
court conpestion,

- - T T
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"Wwf'fngfnn’s only erclusive rapreseniative oF small bosineser’
Page hwo X o Lo

For these reasons, TBA sunporta the intent of HB 101 If IBA can
be of further rasistance to the oﬁmmlttee on- qh L8 0r any %thef

issue, please feel frec to call on us. ////
S,a.rn e‘"eﬂy r’ /

,J;'w“ S w“
Ty (;Lq
e Gary L. Smith
Exccutive Direptor
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