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Applicant Leo Driscoll respectfully submits this response to OIC Staff's Motion for
Summary Judgment and memorandum which seeks dlsmlssal of all Counts of the
application filed in these proceedings.

1. When and by What Means was the Premium-Increase Request Approved?

1.1 Fifty one (51) copies of e-mails (OIC Exhibit 3) variously sent or received by various
OIC personnel on June 13, 2011, June 22, 2011, and August 17, 2011, provide
evidence as fo the action and/or inaction of OIC in response to the 41% premium rate
increase request submitted to OIC on June 10, 2011 that is here in issue. Those
consist of 17 e-mails sent and an additional 34 copies received, which are not arranged
or presented in chronological sequence in OIC Exhibit 3.

1.2 For purposes of facilitating ease of reference and communication, and as explained
in paragraphs 1.1 to 1.3 of the declaration of the undersigned (LJD Declaration #1), the
undersigned has prepared and submitted “cut and paste” true copies of the 17 e-mails
sent that are now arranged and numbered #1 to #17 in keeping with the chronological
sequence in which they were sent, Applicants Exhibit 1. :

1.3 OIC Staff's “Summary” of their memorandum, at page 2, lines 18-19, contends that
the June 10, 2011 rate increase request was approved by OIC on June 22, 2011 [citing
“OIC Exhibit 3: OIC Actuary Staff Emails Regarding Approval, pg. 5. However,
examination of the OIC e-mails by the undersigned disclosed that OIC approval of the
increase was not given in or evidenced by the June 22, 2011 e-mails (i.e., #9 and #10,
the only e-mails of that date ) or by any of the previous e-mails of June 13, 2011, #1 to
#8 inclusive.

1.4 Such e-mails show that OIC first purported to approve the increase on August 17,
2011 by means of the OIC "DlSpOSltlon” form of that date Wthh OIC Staff’
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memorandum in support of the Motion identifies as “a Disposition approving the rate filing.
See RCW 48.19.120(1)”. ' [Staff memorandum , pg. 25. Lines 3 and 4 OIC Exhibit 4)).
Likewise on August 17, 2011, OIC’s actuary Lee Michelson sent an e-mail to five (5)
OIC employees stating that “We are allowing a 41% increase” of the forms issued by
TIAA and the forms issued by T-C Life. [OIC E=Maif #5, Applicants Exhibit 1].

1.5 Meanwhile and in any event prior to August 10, 2011, the increase was deemed
approved by operation of law because OIC did not approve or dlsapprove the rate
increase request within the statutory waiting period allotted for that function. The
deemed approval became effective upon the expiration of the thirty (30) day waiting
period from and after June 10,.2011,.no notice of extension:of time for review, approval,

——or-disapproval-having-been-given,-all-as-provided-in-RCW.48.19.060,.or,-alternatively,-

by August 9, 2011, the date of expiration of the sixty (60) day waiting period provided in
RCW 48.18.110(2) [see LJD Declaration 1, paragraphs 1.8 to 1.16].-

.16 Washington appellate courts have not ruled on the effect of deemed approval in the

context of the RCW 48.19.060(2)(b) and/or RCW 48.18.110(2). In other contexts,
however, the finality, efficacy, and stated consequences of deemed approval have

~ been recognized and enforced. For example, see Review Board v. Auburn, 45 Wn.
App.363, 725 P.2d 451 (1986) { holding that a boundary review board lost jurisdiction of
a request to extend water and sewer service to an area when the request was deemed approved
by operation of law due to the board’s failure to act upon the request within the applicable
statutory time limitation. Also, Norco Construction v. King County, 29 Wn. App. 179,
627 P. 2d 988 (1981) (“When the statutory time within which the legislative body of a
political subdivision of the State must act on a preliminary plat has expired without the
required act1on being taken, the applicant then acquires certain vested rlghts in connection
with the plat application.”

1.7 In the context of insurance statutes that appear to be similar to those of WA, the
Supreme Court of North Carolina has held that “Operation of the ‘deemer’ provision can
be averted only by the approval or disapproval of the Commissioner within 60 days * * *”
Approval or disapproval necessarily contemplates action by the Commissioner * * *“ See
State ex rel. Commissioner of Insurance v. NC Fire Insurance Rating Bureau, 234
S.E 720, 292 N.C. 471 (1977), citing and quoting prior ruling.

1.8. As alleged in paragraph 1.67 of the application, and consisten{ with the ruling of the
North Carolina Supreme Court cited above, any purported action by OIC to
affirmatively allow the deficient rate increase request subsequent to the deemed

LRCW 43. 19 120(1) requlres an “order” in mstances of dlsapproval of a rﬂquest but not 1f the 1equest is approved
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approval was ineffective, ineffectual, unavailing, bootless, useless, and void ab initio.
Summary judgment in favor of OIC Staff is unwarranted on the issue of when and by
what means the approval of the premium increase occurred.

S -Di'd'jMetLife’waive'the right torely upon a deemed tpproval of the increase request?”
21 RCW 48.19,040{(4) obliged MetlLife to state an effective date of the proposed rate

modification: “‘(4) Every such filing shall state its proposed effective date”. Paragraph 21
of the June 6, 2011 Actuarial Memorandum reads “21. Proposed Effective Date The
rate increase will apply to policies on their policy anniversary date following at least a 60 day
policyholder notification period following approval”, Nothing in those words or in the
June 6, 2011 Actuarial Memorandum limits the means by which approval of the rate
modification be achieved. It does not have any language or provision waiving the
right of the insurer to rely upon deemed approvai of the rate modification.

2.2 In contending that MetLife waived the right to have its’ request for premium-increase
“deemed approved” by operation of law [see OIC Staff “Summary” of their M/S/J at
p. 1, lines 24-26 fo page 2, line 1), OIC Staff cites “OIC Exhibit 1: MetLife Premium Rale
Schedufe Fifing, pg.2" (now pg. 2 of 3 of 0IC’s Amended Exhibit 1) i.e., the second page of
the 2 page letter dated June 10, 2013, signed by MetL.ife's Carolyn J. Roth, that
submitted the premium-increase proposal to OIC. The only words that MetLife
used regarding approval of the increase appearing on the 2" page of Ms. Roth’s
letter are these:

“At this time, we are requesting a premium rate increase of 41% of the above listed policy
forms series and all associated riders that were issued in your state. No premium rate increase
has been previously approved or implemented for these forms. We are submitting an actuarial
memorandum and rates in support of our request.

“Notification to Policyholders of Premium Rate Schedule Increase

“After we have obtained approval of the premium-increase request, we intend to provide
policyholders with a minimum of 60 days advance written notification prior to the first effective
date of the increase. In our written notification we will explain that * * *“ [N,B. Underlining
emphasis added to highlight the MetLife’s words that OIC must be relying on to establish waiver, none
others exist. Omitted from the quote is the detail of the intended 60-day notification to
policyholders, none of which detail references approval or waiver]. '

2.2 Established case law holds that the existence of an intent to intentionally waive
and relinquish a known right must “clearfy appear in order to show a waiver’. Siate ex
Rel. Madden vs. Public Utility District, 83 Wn. 2d 219, 222 (1973) APPEAL DISMISSED,
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CERT. DENIED, PUD 1 v. MADDEN, 419 U.S. 808, 42 L. Ed. 2d 33, 95 S. Ct. 20 (1974).
Although waiver may be established by proof of an express agreement or implied from the
circumstances, the party who asserts the existence of a waiver has the burden of proving it.
Keyes v, Bollinger, 31 Wn. App. 286, 640 P. 2d 107 (1982). ' As shown below, neither the
standard nor burden has not been met by OIC Staff in claiming that MetLife waived the right to
have the subject premium-increase request deemed approved by operation of law.

2.3 Yet, OIC Staff's M/S/J "SUMMARY”, at pg. 1, line 24, to page 2, line 1, states:

“The MetLife rate filing advised that the increase would only be implemented after approval of
- the Office of the Insurance Commissioner with a 60 day notice to policyholders prior to the first -

____effective.date.of the rate change._See QIC Exhibit 1: MeiLife Premium Rate Increase filing,
pg. 2.7 (Underlining emphasis by applicant to highlight restrictive words of limitation appearing in the OIC
Staff memorandum but which were not used by MetLife’s Carolyn J. Roth in the same or similar context ).

Continuing at lines 1-4 of pg. 2 of its’ “SUMMARY” OIC Staff amplifies on the

materiality of the restrictive words that were not used by MetLife and that, applicant
contends, are not reasonably inferable from words that were used: “As a result, the
MetLife rate filing could not take affect without speclfic approval from the Office of the Insurance
Commissioner, effectively waiving its rights to a determination within thirty (30) days.” *

2.4 RCW 48.19.040(4) obliged MetLife to state an effective date of the proposed rate
modification: “(4) Every such filing shall state its proposed effective cate”. Paragraph 21 of
the June 6, 2011 Actuarial Memorandum reads “21. Proposed Effective Date The rate
increase will apply to bolicies on their policy anniversary date following at least a 60 day
policyhelder notification period following approval”. Nothing in those words limits the
means by which approval of the rate modification is to be achieved; my reading of the
June 6, 2011 Actuarial Memorandum reveals that it does not include any language or
provisioh waiving or purporting to waive rights of the insurer accruing from deemed
approval of the rate modification request.

2.5 Applicant.acknowledges that implementation of the rate increase could only occur after
MetLife “obtained approval” of the rate increase request and that implementation would
be preceded by at least a 60-day notice from MetLife to policyholders. However it is
certain that MetL.ife did not clearly and intentionally restrict the means by which that
approval was to be obtained. In common parlance, the phrase used by Carolyn J. Roth

? As explained in applicant’s declaration, LJD Declaration #1, MetLife has asserted that LTCI is disability insurance and
accordingly that provisions of Ch, 48.19 RCW are inapplicable to such (other than RCW 48.19.010(2), which infers that
MetLife likely was of the view that the 30 day waiting provision of RCW 48.19.060(2)(a) was inapplicable and that the

60 day waiting period of RCW 48.18.110(2) was the applicable waiting period.



“After we have obtained approval of the premium-increase request, ” would not of itself be
commonly understood to restrict (much less clearly restrict} the source or means of
obtaining that approval.

2.6 Likewise, the commonly understood meaning of “obtain” (root of “obtained”) and/or of
“approval’ do not include such a restriction:

e “obtain”: Reader’s Digest Oxford Complete Wordfinder (American edition, © 1999
University Press, Inc., defines word “obtain” to mean “acquire; secure; have granted fo
one”. Synonyms include “gel, procure, come by, come info (the) possession of’.

- Also see Webster's New Dictionary of Synonyms, © 1973 by G. & C. Merriam Co., that
addresses the comparability of the words ‘get ‘. and ‘obtain’, as follows: ” 1, Get,
obtain , procure, secure, acquire, gain, win are comparable and offen
interchangeable when they mean to come into possession of. Get is very general in
its meaning and simple and familiar in its use. * * * Obtain is likewise rather
general. It may suggest that the thing sought has been long desired or that it has
come info possession only after the expenditure of considerable effort or the lapse of

* considerable time * * *”

* The noun “approval” is defined as “1 the act of approving. 2 an instance of this;
consent; ..."Complete Wordfinder, supra.

2.7 OIC Staff's Exhibit 4 includes a declaration of OIC actuary Scott Fitzpatrick which in part
states:

“Carriers desire approval before implementing changes that could be costly to undo
if the Commissioner disapproved the rates afterwards.”

2.8 Carriers undoubtedly desire approval by whatever means before implementing
changes in rates, which does not evidence that MetLIfe or T-C Cref here clearly and
unambiguously waived rights accruing from deemed approval by operation of law.

2.9 Tracking Mr. Fitzgerald’s paragraph. 14 in relationship to Evidence Rule 406, paragraph
14 does not evidence “the routine practice of an organization” (MetLife) that “is refevant to
prove that the conduct of the * * * organization on a particular occasion” (i.e., the occasion
of MetLife's submission of its’ June 10, 2011 increase request to OIC) “was in
conformity with the * * * routine practice” of MetLIfe. Mr. Fitzpatrick's declaration does
not say that he has knowledge of MetlLife's “routine practice” as to waiving or not
'waiving rights that accrue to the issuer upon deemed approval of a premium rate
increase request.
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2.10

Instead, his declaration, at paragraph 14, offers evidence of the routine practices and
desires of “carriers” generally as to deemed approval of premium-increase requests.
OIC Staff infers thereby that MetLife’'s June 10, 2011 letter to OIC waived rights of
deemed approval “ in conformity with the* * * routine practice” of carriers generally, an
unwarranted expansion of the boundaries of Evidence Rule 406. The inference is
unfounded and is undeserving of any significant evidentiary weight. See Washington
Practice Series, Evidence Law and Practice, Fifth Edition, by Karl B. Tegland, Vol. &,
sections 406.4 to 406.6, differentiating between admissibility and required weight
neither of which has been shown here.

212

213

| ..atsametreatlse—ateectlen 406 6, addresses preef of-routine- practlce .of-an

organization: “Methods of proof. Rule 406 is silent on the acceptable methods of

_proving habit or routine practice. ” It reports that the proposed (unadopted) federal rule

would have permitted proof in the form of opinion or by specific instances of conduct
“sufficient in number to warrant a habit existed or that the practice was routine.” fwith
footnote as to Wright and Miller discussion of the un-adopted Federal Rule’].

Mr. Fitzpatrick’'s paragraph 14 is insufficient to prove the existence of a prevailing and
universally observed insurance industry custom that carriers customarily waive rights
of deemed approval. BARBEE MILL COMPANY v. THE STATE OF WASHINGTON,
43 Wn.2d 353,356 (1953) : “ In Washington Brick, Lime & Sewer Pipe Co. v. Anderson,
176 Wash. 416, 29 P. (2d) 690, we said: "It [custom] must be shown to be uniformly
prevalent and universally observed, . . . the evidence fo establish custom must be clear
and convincing, free from ambiguity, uncertainty or variability. It must be positively
established as a fact, and not left to be drawn as an inference from isolated
transactions.”

For many years, in numerous and varied settings, legislatures across the land have

- been responsive to the claimed need for the statutory vehicle of deemed approval to fix

and to vest rights of applicants who were frustrated by regufatory inaction and/or
indecision in responding to petitions and requests for action by regulators, , e.g.,
requests for municipal annexations 3, proposals for water service extensions *, plat
proposals ®, petition for incorporation of a city ® and insurance premium increase
requests ’. The vesting of the statutory right of deemed approval obviously is a
valuable right that ordinarily and expectedly would not intentionally be waived without a

: Bellevue v. Boundary Review Board, 90 Wn.2d 856, 586 P. 2d 470 (1978)
Re\rlew Board v. Auburn,, 45 Wn. App 363 (1986).
Norco Construction v. King County, 29 Wn. App 179, 627 P. 2d 988 (1981)
Hanson v. Spokane County, 53 Wn. App, 723, 770 P.2d 210(1989)
State ex rel Cemm1551one1 of Insurance 4 North Carohna Flrc Insmance Ratmg Bureau 234 ) E 2d 720 (1970)
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very compelling reason. Expectedly an intended waiver would be un-ambiguous and
clearly apparent, such as:

o~ - --“Insurer-herebyfully and-foreverwaives and-foregoes-any-rights-accruing-atanytime - - -

from statutory deemed approval of this rate increase request by operation of law,
including any right to assert and/or to rely upon any statute or rule that imposes time
limitations on the Insurance Commissioner for completion of his/her review, approval,
or disapproval of our request for premium increase that is the subject of this letter.

Approval of this premium increase request must be granted by the Insurance
Commissioner or designate and not by operation of law.”

214 if it is true that insurers commonly waive and forego rights under statutory
‘deemed approved” provisions, one would reasonably expect to find that extensive
paper work exists within OIC addressing the topic of such waiver, to include, for
example: (a) training manuais and instructions relating to the legal sufficiency of the
waiver; (b) requirements for written and/or electronic acknowledgment by OIC to the
insurer(s) confirming the insurer’s intent to waive and OIC's reliance upon it.. None
of that evidence has been brought forward by OIC.

3. Did MetLife ‘s submission to OIC include. all information required for approval of the increase? -

3.1 A central issue of fact is whether the MetLIfe submissions to- OIC were or were not
sufficient to show affirmatively that the rate increase request complied with the
requirements of applicable statutes and regulations. In considering the Motion for
Summary Judgment on that issue, it is for the Presiding Officer to determine which laws
are applicable by the process if taking judicial notice of possibly-applicable laws and
regulations, with appropriate consideration of the evidence presented as to that.
Although some deference is given to the expertise of the agency as to that, the ultimate
determination of applicability of laws is a judicial function as required by the separation of
powers provisions of our state and federal constitutions.

3.1 The MetLife submissions to QIC are found in OIC Tracking file #230615, a finite
cache of 82 pages of writings that were submitted to OIC electronically by MetLife. The
details and full extent of the pages of those that OIC Staff and/or applicants deem to be
relevant to the application and/or the Motion consist of those that are in OIC Amended
Exhibit 1, OIC Exhibit 2; and Applicants Exhibit 4 that is identified and submitted with LJD
Declaration #1.
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3.2 . The declarations of OIC's Scott Fitzpatrick (included in OIC Exhibit 4 and of
applicant Leo Driscoll { LJD Declaration #1) evidence their respective conflicting views as to
what those submissions did or did not show regarding the requisite sufficiency or
insufficiency of the MetLife submissions in relation to applicable laws and regulations.

3.3 LJD Declaration #1, in paragraphs 3.1 to 3.20 thereof, evidences that the Metl.ife
submissions to OIC did not include all information required by applicable laws and
regulations for OIC approval of the requested increase for the series LTC.04(WA) policy
forms, including the information required by RCW 48.19.030(3); RCW 48.19.040(2) and
(3); WAC 284-60-040(1) and (5); WAC 284-60-050(5), WAC 284-60-070 [and/or the
Ch. 384-54 counterparts of thase listed Ch. 284-60 WAC prowsmns that in general - -
—mirror.the listed Ch. 284-60 provisions]..

3.4 LJD Declaration #1, at paragraphs 3.1 to 3.20, ¢ontroverts the opinions of OIC's Scott
Fitzpatrick stated in paragraphs 11, 18, and 19 of his declaration in OIC Exhibit 4.
3.5 The “actuarial calculations” in Exhibits I, 11, and Ill of the June 6, 2011 Actuarial
Memorandum that Mr. Fitzpatrick references in paragraph 18 of his declaration are not
secret or opaque symbols known only or decipherable only by professionally-qualified
members of his profession and specialty - - rather, they are words and data that are
understandable to persons of average intelligence who read the “English” language,
including the undersigned. Exhibits I, I}, and il do not state or convey what Mr.

- Fitzpatrick says they do in paragraph 18 of his declaration.

3.6 Objective, detailed review of legible copies of Exhibits |, Il, and ill (Applicants Exhibit
4} a will disclose That those Exhibits (a) solely and exclusively address the “Nationwide”
past and projected loss experience for the LTC.02, LTC.03, LTC.04 policy forms
combined, and (b) do net specify or identify the past or projected loss ratio experience
singularly of any or all of those three (3) policy forms or the Washington experience of
any of them.

3.7 Objecfive review of the statutes and regulations cited by the undersigned in the LJD
- Declaration #1, at paragraphs 3.1 to 3.20 inclusive thereof, will confirm the applicability of those
statutes and regulations to the subject rate increase request.

4 Demand(s) for hearing time-barred by RCW 48.04.010(3), WAC 284-02-070(1)(b)ii), or the APA?

4.1 OIC Staff”’'s memorandum in support of the Motion, at pages 13 and 15, contends
that the “demand” for hearing ® is untimely and time-barred by RCW 48.04.010 (3),

% QIC $taff’s memorandum does not state whether the time chaltenge relates to Count 1 only or also applies to Counts 3
and 4 Regardless as w111 be shown the demands for hearmg were not untlmely asto any of those counts
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and/or by WAC 284-02-070(1)(b)(ii}, both of which require that a person aggrieved by an
order of the commissioner must demand a hearing within 90 days after receiving notice
of such order.

" 4.2 Applicants are not persons aggrieved by an order of the commissioner; rather, they are

persons “aggrieved by . . . failure of the commissioner to act” within the meaning of RCW
48.04.010(b), as specified in paragraphs 5 D and 5 E of their amended Demand for
hearing.

4.3 As to the WA APA, in adopting Ch. 34.05 RCW the legislature deliberately opted to
exclude “agency inaction” or failure to act in the definition of “agency action”, RCW
34.05.010(3). Professor William E. Andersen explains why in his law review article, “The
1988 Washington Administrative Procedures Act — An introduction”, Vol. 64, Washington Law
Review, 761 (1989) At pp. 844-845, Andersen addresses agency inaction, and states that
“The original Task Force proposols were patterned after the Model Act approach”, which
included “inaction” within the definition of agency action; however, based on the concerns
of WA state agencies, “the legislature left inaction out of the definition of agency action”, see
RCW 34.05.010(c).

4.4 Consistent with that legislative choice, the legislature likewise did not include agency
“inaction “ or “failure to act” in RCW 48.04.010(3). The time limitations of that
subsection for demanding a hearing apply only to persons aggrieved by an agency
order. Likewise the WAC 284-02-070 {1)(b)(ii) ninety day time restrictions for demanding a
hearing applies only as to a person aggrieved by an order of the commissioner.

4.5 The purported “order” upon which OIC Staff relies, the August 17, 2011 Disposition
documentation that purportedly approved the rate increase [included in OIC Exihibit 4],
was a nullity, as alleged in application paragraph 1.67. It was issued too-late, not until
August 17, 2011; the preceding deemed approval by operation of law had previously
occurred and was an absolute bar and legal impediment to the validity of the August 17
“order” - - in the same way that a valid, existing marriage of two people is an absolute
bar and legal impediment to the validity of a 2™ purported “marriage” by one of them .

4.6 Applicants are persons aggrieved by ‘“failure of the commissioner to act” within the
meaning of RCW 48.04.010(1)b) because “such failure is deemed an act under any
provision of this code”, in that each such alleged failure is a failure of duty that arises
under the insurance code or regulations adopted thereunder.

4.7 RCW 48.04.010(1) and(1)(b) in their applicable parts read together says:
“ * * *The commissioner shall hold a hearing: * * *(b) * * * upon written demand for a




hearing made by any person aggrieved by any * * *failure of the commissioner to act, if such
failure is deemed an act under any provision of this code , * * *.* No time limitation is specified

7 for that written demand.

4.8 The contention made at page 5, lines 13-21 of the OIC Staff memorandum that RCW
48.04.010 (3), and/or WAC 284-02-070(1)(b)ii) constitute ninety (90) day time limits on an
application by an aggrieved party under RCW 48.19.120(3) is inconsistent with the
purposes of that statute. Furthermore, in the instant circumstances, the approval of the
increase was not by “order” the Commissioner but was deemed to be approved by operation
of law; thus the time limitations RCW 48.04.010 (3) and/or by WAC 284-02- 070(1)(b)(|| are
|napplicable to-Count 4 of the application.--

4 9 No WA statutory or regulatory tlme I[mltatlons existed for appllcants to present their

grievances and demands for hearing of Counts 1, 3, or 4,

Has QIC Staff shown that the increased rates are not “excessive, inadequate, or discriminatory?

5.1 In paragraph 20 of his declaration, Mr. Fitzpatrick states that he has concern that
the “products” currently-occurring loss ratio. with the increased rates may be too-
high. That concem is based on the June 10, 2011 submissions of the three policy
forms combined and aggregated on a nationwide basis and which did not include the
necessary information required by applicable laws and regulatlons to support the
increase. LJD Declaration #1, paragraphs 3.1 to 3.20.

5.2 In paragraph 21 of his declaration, Mr. Fitzpatrick affirms “the approval of the MetLife
rate filing because the rate filing was not excessive, inadequate, or discriminatory as defined
by the refevant insurance statutes and rules”. RCW 48,19.020 mandates that “Premium
rates for insurance shall not be excessive , inadequate, or discriminatory”. WA
statutes and regulations do not define the meaning of “excessive” and/"or
inadequate”. RCW 48.84.030(1) authorizes adoption of rules “requiring reasonable
benefits in relation to the premiums charged” for LTCI which rules “may include but
are not limited to establishment of reasonable loss ratios...” -

53 WAC 284-60-050(1) specifies that benefits shall be deemed to be reasonable in
relation to premiumes if the overall loss ratio is at least sixty (60) percent over a
calculating period chosen by the insurer and satisfactory to the commissioner.

5.4 The February 2002 study cormmissioned by AARP entitied “Long-Term Care
Insurance: An Assessment of States’ Capacities to Regulate Rates” by The Lewin
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Group, at page 3, states: “Loss-ratios, which appear to have been adopted for use
from health insurance regulations [citation omitted] is an imperfect tool for assessing
whether a LTCI policy is appropriately priced, because of the prefunded nature of the
product’. Selected excerpts of that study are included in Applicants Exhibit#11.

5.5 A second excerpt from p.3 of the same study reads in part: “Several actuaries
interviewed by The Lewin Group as part of ancther study noted that the variation in
the loss ratio over time adds a considerable amount of uncertainty to the process of
setting rates and creates the ability to manipulate loss ratios by altering key actuarial
pricing assumptions, such as interest rates.” [Footnote citation to a 1996 study
omifted here]

5.6 An additional excerpt from p. 15 of the same study, reads in part: “Few states have
criteria to determine whether a policy is underpriced and the vast majority of states
rely solely or mostly on the use of loss ratios to determine if a policy is overpriced or a
rate increase is justified. As we argued in the infroduction, loss ratios are an imperfect
measure of the accuracy of premiums. Recent changes to NAIC standards , which de-
emphasize the use of loss ratios as a good measure of policy value, validate this
concemn.” Id.

5.7 Nonetheless, loss ratio is Washington state’s imperfect method for determining
reasonableness, excessiveness, or adequacy of premiums of LTCI policies issued
prior to January 1, 2009. The factual issues of whether there exists basis to determine
that the current increased rates are reasonable in relation to premiums charged and/or
that they are excessive or inadequate, are matters as to which there is genuine
dispute [compare declaration of Scott Fitzgerald, paragraph 21 and LJD Declaration #1,
paragraphs 3.1 to 3.20].

5.8 Applicants respectfully submit that no one other than MefLife and/or T-C Life has
knowledge or information as to the past or prospective loss ratic Washington
experience of the series LTC.04(WA) policy forms or even of the nationwide past and
prospective loss ratio experience of the series LTC.04 policy forms. Unless and until
that undisclosed information is submitted to OIC by MetlLife and/or by T-C Life
(updated to or near the time of that submission), it is pre-mature and speculative for
anyone to opine as to whether the increased premium rates for such forms are or are
not éxcessive, inadequate, or non-discriminatory.

6 Laches Cannot Be Used as an Affirmative Defense to Bar a Constitutional Challenge

Applcant




6.1 Applicants application in this matter was filed September 19, 2014, less than three
years after notice of the rate increase was received by either of applicants and/or the
later- date of implementation of the increase, August 1, 2012.

6.2 OIC Staff’s memorandum in support of their Motion, at pg. 3, states that “Some
Washington policy holders may now be relying on their policy for long-term care
coverage in 2014; others may now be relying on the stability of their policy and policy
premium.” : :

6.3 Count 1 of the application consists of as-applied constitutional challenges under the .

____due process and non-delegation of legislative powers clauses of our state and

federal constitutions. - Laches cannot be interposed to bar a constitutional claim.
Automotive United Trades Organization v. State, 175 Wn. 2d 537 (2012) holds that
an as-applied constitutional challenge to a tax under the Uniform Declaratory
Judgment Act (‘UDJA") initiated 22 years after imposition of the tax. The Washington

Supreme Court ruled: :”Even if AUTO and Tower waited 22 years to bring their lawsuit,
the reasonable time and laches doctrines still cannot be used as affirmative defenses to bar a
constitutional challenge.” [The Court identified the several rationales for that ruling].

6.4 OIC Staff cannot successfully contend that OIC was prejudiced by delay in the filing
- of the demands for hearing of Counts 3 and 4 which seek prospective relief from the

deemed approval. In the North Carolina decision previously cited, State ex rel.
Commissioner of Insurance v, NC Fire Insurance Rating Bureau, 235 S.E. 2" 720
(1977), the court addressed the issue of refund of premiums collected under a
“deemer” approval. The court held that "Premiums lawfully collected, pursuant to
such filing, are not subject to refund even though the filing-be subsequently
disapproved by the Commissioner “. The prospective relief sought by Counts 3 and 4
does notinclude refund.of premiums previously exacted.

7 Lackof standing/not aggrieved per APA, RCW 48.04.010(1)-(8), and/or RCW 48.19.120?

7.1 Standing Under the WA APA

7.1-a. Atpg, 16 to 18 of their memorandum in support of the Motion, OIC Staff
contends that applicants are not aggrieved by the rate filing and thus do not have
standing to demand a hearing under the WA APA (and/or case law construing it) to
assert their constitutional rights under Count 1 QIC Staff points to “three
conditions” or qualifications needed to be an aggrieved person that are specified in
RCW 34.05.530, which “ three conditions were derived from federal case law”,
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TRADES COUNCIL v. TRAINING COUNCIL, 129 Wn.2d 787,793, 920 P.2d 581 (1996),
to-wit;
“" RCW 34.05.530. A person is so aggrieved or adversely affected when:

(1) The agency action has prejudiced or is likely to prejudice that person;

(2) That person's asserted interests are among those that the agency was required to
consider when it engaged in the agency action challenged; and

(3) A judgment In favor of that person would substantially eliminate or redress the
prejudice to that person caused or likely to be caused by the agency action,

Continuing (after a footnote here omitted) the Trades Council court explains: “The first
and third conditions are often called the injury-in-fact requirement, and the second
condition is known as the "zone of interest” test, Id. Not only are these particular
provisions drawn largely from federal case law, the APA expressly states the Legislature's
intent that "courts should interpret provisions of this chapter consistently with decisions of
other courts interpreting similar provisions of . . . the federal government . . . ." RCW
34.05.001. '

7.1-b. The term “agency action” is a pivotal term in the 1% and 2™ conditions of RCW
34.05.530. As previously stated in section 4.3 above,

“. . .in adopting Ch. 34.05 RCW, the legislature deliberately opted to not
include agency inaction or failure to act in the definition of “agency action”, RCW
34.05.010(3). Professor William E. Andersen explains why in his law review article,
“The 1988 Washington Administrative Procedures Act — An Introduction”, Vol. 64, Washington
Law Review, 761 (1989) At pp. 844-845, Andersen addresses agency inaction, and
states that “The original Task Force proposals were patterned after the Model Act approach”,
which included “inaction” within the definition of agency action; however, based on the
concerns of WA state agencies, “the Jegisiature left inaction out of the definition of agency
action”, see RCW 34.05.010(c).

(1)  That legislative departure was not mentioned in the Trades Council decision
obviously because ‘agency action’ was the operative factor under review in that case.
Conversely here, agency inaction (failure to act) is the operative factor under review,
as specified in the application and in the amended demand for hearing. The
formulation of the “three conditions” (qualification) for standing set forth in the Trades
Council decision is inapplicable to examine applicants standing to make the demands
for hearing of Counts 1, 3, and 4, all of which are based on the same agency inaction.




(2) Conversely, the federal administrative procedures act, at 5 U.S.C 701(2) .
provides that the term “agency action” has the meaning given to it by section 551 of
title 5, which at subsection (3) states that * “agency action” includes the whole or a
part of an agency rule, order, license, sanction, refief, or the equalent or denial
thereof, or failure fo act.”

(3} - Professor Andersen’s article, at 844-845, “c. Review of Agency Inaction’,
states in part: “ . . the legislature left inaction out of the definition of agency action.
Nevertheless, much agency inaction remains subject to judicial review under the
new Act.” The article identifies provisions of the WA APA providing for judicial

- review, including RCW.34.05.570(4)(b) which provides for review on limited grounds - - |

-—of-a-petition-forjudicial-review_sought by a_person.whose. nghtwargwmlated by.an

agency’s failure to perform a duty, as here.

7.2 Standing as Persons Aggrieved Under RCW 48.04.010 and RCW 48.19.120

7.2-a. Appllcant’s amanded demand for heanng conforms to the requwements of
RCW 48.04.010(2). Paragraph 5-D of the demand specifies “in what respects”
applicant and spouse are aggrieved by the alleged failures of OIC to act, and

- paragraph 5- E of the demand specifies the grounds to be relied upon as a basis for
relief to be demanded at the hearing

7.2-b. QIC Staff contends that applicant and spouse are not aggrieved by the
alleged failures and deprivations because they had the right to choose between
Hobson-like options, each financially detrimental to them. °, that partly lessen the
magnitude of the deprivations imposed upon them as compared to having no

- options. N.B.: The state and federal constitutions protect all significant property
interests and not just those of a stated minimum value or more.

7.2-c OIC Staff's memorandum in support of the Motion, at p.20, cites Pain
Diagnostics and Rehabilitation Center v. Brockman, 97 Wn. App. 691, 697 (1999),
which in its’ analysis observed that “ In creating the insurance regulatory scheme, the
Legislature and the insurance commissioner did not intend to provide protection or remedies
for individual interests; they only intended to create a mechanism for regulating the '
insurance industry. Escalante v, Sentry Ins., 49 Wn. App. 375, 389, 743 P.2d 832 (1987),
review denied, 109 Wn.2d 1025 (1988).”

7.2-d The Brockman decision held that the plaintiff-assignee of an insured could
not maintain a negligence action against the insurer based of violation of its’

s See Apphcatlon paraglaphs 1. 13 to 1 15 1ncluslve
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statutory duties of good faith and could not assert a direct claim against the insurer
under the Consumer Protection Act for violation of the duty of good faith.

7.2-e Escalante, cited by the Brockman court, involved a claim for a single violation

- (rather-than frequent violations) of RCW-48.30.010-and of related-insurance — -~ -
regulations there under review. As to the purpose and intent of those particular
laws, the Escalante court stated “A reading of RCW 48.30.010 and the relevant WAC
regulations in isolation suggests that in creating this regulatory scheme the Legislature and
the Insurance Commissioner did not intend to provide protection or remedies for individual
interests, but rather only intended to create a regulatory mechanism for the Insurance
Commissioner.” '

7.2-f RCW 48.30.010 and the insurance regulations pertaining to it that were at
issue in Escalante are not present here. Nor are issues of the insurers negligence
based upon alleged violation of its’ statutory duty of good faith present here. Neither
the Brockman court nor the Escalante court considered or addressed the factual
and/or legal issues, laws, and/or regulations that are the subject matter of Counts 1,
3, and/or 4. The purpose and intent of the laws and regulations that are applicable
here was not considered or addressed in those decisions. Escalante and of
Brockman are not apposite here and reliance upon either of them is misplaced in
the circumstances of this case. ‘

7.2 Unlike the circumstances at hand, neither Brockman nor Escalante involved
constitutional due process and/or unlawful delegation of legislative powers issues
nor did either involve agency inaction or the statutory duties of the Commissioner
that are of concern here. Those cases do not provide basis for dismissal of Counts
1,2, or 3 of the application.

7.2-h. Applicants did not come here as members of the public seeking to vindicate
the interests of the public at large as to the process and effects of deemed approval
of the rate increase; rather, applicants are here as policyholders of the subject
policies who are personally aggrieved and adversely affected by the deemed
approval of the increase and it is on that basis that standing exists. See Insurance
Rate Litigation, Judith K. Mintel, © Kluwer-Nijhoff Publishing Co, at page 83-85,
summarizing cases addressing “Standing to Seek Judicial Review”, Including Thaler v.
Stern, 44 Misc. 2d 278, 253 N.Y.S, 2d 622 (1964). Mintel states at pg, 83: “In most
instances, courts have allowed standing to any organization or person to challenge a
commissioner’s rafe decisions when it is established that the plaintiff has purchased
insurance from the company seeking the rate change.”

7.2-i Paragraphs 1.13 to 1.15 of the application, each based on pefsonal knowledge
(pkoa), identify our grievances in the nature of past and engoing adverse financial
impacts arising from the process, the rate increase, and the Hobson-like options in
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the notice of increase. Yet, OIC Staff minimalizes those depnvatnons and blandly
argues in their memorandum:

o “However, policyholders are not required to obtain insurance nor are they required to
pay the changed rate, rather policyholders remain free to contract. In this instance,
poficyholders were even offered a number of options to avoid the impact of the rate
increase.” | pg. 17, lines 17 — 20}; “Buyers are free to stop paying premiums, purchase
other insurance, or decline coverage” [pg. 20, lines 19-20].

1.2 ltis true that our grievances could be greater in magnitude than they are; true
that we could have elected to forego continued coverage; true that we were not . -

-~ obliged.to-pay the.changed.rate (we_could have elected to suffer the consequences of not
doing so): true that we remain free to contract (except that insurers do not issue LTCI
policies to folks of our age and health status); true that we were offered three options to
deal with the impact of the rate increase but none that were not financiaily detrimental

___to us (see application, paragraphs 1.13 to 1,15 . None of that alters the undeniable

fact that we have been and are being aggrieved by, adversely affected by, the
financial impacts imposed upon us and resulting from failures and other grounds for
grievance that are specified in our amended demand for hearing of Counts 1, 3, & 4.

7.3 Application Under RCW 48.19.120(2) Made Timely & in Good Faith?

7.3.1 OIC Staff's memorandum at pg, 19, lines 1-6 contends that applicants have
not timely submitted the Count 4 application for hearing under RCW 48.19.120(3),
have not “submitted any evidence that contests the actuarial findings” or evidence that
the rates were inaccurately projected by analysts , and, thus, that the Commissioner
cannot find that applicants are in good faith in seeking a hearing under RCW
48.19.120(3).

7.3.2  RCW 48.19.120(3) provides in relevant part: “ 3} Any person aggrieved with
respect to any filing then in effect * * * may make written application to the commissionerfora
hearing thereon, The application shall specify the grounds to be relied upon by the applicant. If the
commissioner finds that the application is made in good faith, that the applicant would be so
aggrieved if his or her grounds are established, and that such grounds otherwise justify holding the
hearing, he or she shall, within thirty days after receipt of the application, hold a hearing as required
in subsection (1) of this section.” :

7.3.3  Timeliness: The statute does not impose time restriction on when such an
application may be made but only that it be made "with respect to any filing then in
effect”, which of course presupposes that the filing has been in effect previously for a
penod of undefmed durat[on
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7.3.4 The amended demand for hearing appropriately” specify the grounds to be relied
upon by the applicant” and together with the allegations of paragraphs 4.1 to 4.3 of the

_ application, provides the basis for a finding by the Commissioner “ that the applicationis _ - _

made in good faith, that the appllca nt would be so aggrieved if his or her grounds are established, and
that such grounds otherwise justify holding the hearing.”

7.3.5  Subsection (3) do not require the applicant to offer evidence at the time of
making the application; rather, It calls upon the commissioner to find whether “the
‘applicant would be so aggrieved if his or her grounds are established...”. Nonetheless, the
information provided in Applicants Exhibit 4, and LJD Declaration #1 at paragraphs 3.2 to
3.20 thereof, and the applicable statutes and regulations of which the Presiding
Officer should take judicial notice, controvert the evidence cited and relied upon by
OIC Staff.

8 Inapplicability of RCW 48.19.310, its’ timeline for appeal, and its’ procedural safeguards

8.1 At pages 16, 18, 21, and 22 of their memorandum, OIC Staff erroneously contends
in effect that the grievances of applicant are based on the insurer's rating system that
is applicable to the insurance and that applicants have not timely filed request for
review thereof as provided in RCW 48.19.310, which provides that:

“Every rating organization and every insurer which makes its own rates shall provide
within this state reasonable means whereby any person aggrieved by the application of its
rating system may be heard, in person or by his or her authorized representative, on his or
her written request to review the manner in which such rating system has been applied in
connection with the insurance afforded him or her. If the rating crganization or insurer fails to
grant or reject such request within thirty days after it is made, the applicant may proceed in
the same manner as if his or her application had been rejected. Any party affected by the
action of such rating erganization or such insureron such request may, within thirty days
after written notice of such action, appeal to the commissioner, who, after a hearing held

upon notice to the appellant and to the rating organization or insurer, may affirm or reverse
such actlon ?

8.2 However, the rating system utilized by the issuer of the series LTC.04(WA) LTCI
policy forms in respect to issuing and/or implementing such forms, and/or fixing rates
therefor, is not and cannot be the basis of applicants’ grievances and demand for
hearing. That is because applicants have no grievance arising from application of the
insurer’s rating system as to age, sex, health history, or other differentiating rating factor(s)
in respect to the “insurance afforded him or her” . Accordingly, applicants cannot
responSIny make non—gnevance the subject of a request for review by the insurer -~ or
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thereafier ( other than in fantasy) - - “proceed in the same manner as if it [the reduest to
review the non-grievance] had been rejected” , i.e., “appeal to the commissioner” “within
thirty days” thereafter. '

8.3 The basis for applicants’ grievances and demand for hearing are the OIC failures,
the constitutional violations, and other grounds set forth in Counts I, 3 and 4 as stated in
the amended demand for hearing. RCW 48.19.310 and its’ 30-day timeline for making
request for review do not apply to applicants’ grievances.

8.4 Inasmuch as the notice and hearing process provided under RCW 48.19.310 does
- not apply to the grievances of applicants, that process does ot provide procedural- -

-safeguards that protect-applicants-constitutionally-protected-property-interests-that-are-the———
subject of Counts 1, 3 and 4, contrary to the contentions made at pages 21-22 of OIC
Staff’s memorandum.

__9__V_V_t_:uld insolvency of the pool result or reserves be |mpa|red
by any order that negates the deemed approval?

9.1 OIC Staff's memorandum, at pg.18, lines 13 10.16, contends that “, . , any order that
would reverse the approved rate filing would only drive the product closer to insolvency,
violating WAC 284-83-230(6) which requires that loss-ratios must provide for future
reserves, and must account for the maintenance of such reserves for future needs.”

OIC Staff thus contends that an order negating a deemed approval is never, ever
justified in any circumstances, even if unconstitutionally achieved, regardless of the
terms and conditions of the order.

9.2 The cited WAC 284-83-230(6) in part provides: “(6) A request for a rate increase
submitted during the calculating period must include a comparison of the actual to the expected
loss ratios, a demonstration of any contributions to and support from the reserves, and must
account for the maintenance of such reserves for future needs.”

Given that the Ch. 284-83 WA provisions apply to LTCI policies issued on or after
January 1, 2009 and that the series LTC.04(WA) policies were all issued before that,
presumably OIC Staff's intent was to cite WAC 284-60-050(6) which is identical to the
WAC cited except for the word “shall” instead of ‘must’, twice used in the first sentence.

9.3 In envisioning a hypothetical order negating the deemed approval of the increase
and granting other relief based on its unconstitutionality and lack of foundation,
applicant rightly envisions that the Presiding Officer would be guided by considerations
of reasonableness, equnty, fairness, practlcahty, and of av0|d|ng unjust results, mcludlng
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determination of whether refunds are required or not. Doomsday predictions by anyone
are unwarranted; instead it is reasonable to envision that replacement rates would
proposed by the insurer based on a submission that complies with all applicable WA
laws and regulations, including those applicable to_reserves and maintenance of such _

’ ’reserves for future needs, all of which would be subject to OIC review and approval.

10. Were constitutionally- protected property Interests created?

10.1 OIC Staff's memorandum, pg, 18-22, contends that constitutionally protected

rights were not created by the WA Insurance Code and or regulations and that such do

not otherwise exist. Paragraphs 1.68 to 1.69.2 of the application specify provisions of
the contract that create constitutionally protected property interests of applicants.
Paragraphs 1.75 to 1.75.3 specify the then-existing laws and regulations that impliedly
became part of the contract, the applicability of which are not challenged by the Motion.

10.2 Conard v. University of Washington, 119 Wn.2d 519, 834 P. 2d 17 (1992)
ruled that property interests protected by the due process provision may be created by
state laws and regulatory provisions through the following means and ways:

“Protected interests also may be created if there are statutes or other rules which contain
"substantive predicates' or "'particularized standards or criteria . . ." to guide the
discretion of decisionmakers and which contain "'explicitly mandatory language,' i.e.,
specific directives to the decisionmaker that if the regulations' substantive predicates are
present, a particular outcome must follow . . .". (Citations omitted.) Kentucky Dep't of
Corrections v. Thompson, 490 U.S. 454, 462-63, 104 1.. Ed. 2d 506, 109 S. Ct. 1904
(1989). Although Thompson involved a liberty interest, the above test has been applied
in various contexts to determine if protected property interests have been created .”
(Cases cited by the Conard court in support of the last sentence above are omitted here)

10.3 Paragraph 1.75 to 1.81 of the application identify or reference provisions of Ch.

48.18 RCW, Ch. 48.19 RCW, and of the Ch. 284-60 WAC regulations that meet the

- foregoing criteria for creating property interests that are protected by the due
process provisions of the state and federal constitutions, and/or that direct the
outcome of disapproval of the 41% increase request submitted by MetLife to OIC
for the LTC.04(WA) policy forms. Furthermore, the WA insurance laws and
regulations satisfy both prongs of the Thompson formulation for creating
constitutionally protected property interests.of applicant and spouse in such policy
forms.

10.4 At page 20 of their memorandum, OIC Staff again relies upon Pain Diagnhostics v.
Brockman , 97 Wn, 691(1999) in the context of Staff’'s contention that the insurance
‘code does not give rise to constitutionally protected property rights.
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10.5 The Brockman court did not address or consider constitutional due process or the |
Thompson principles quoted above, nor did it address the implied dependency and
essential reliance that LTCI policyholders like applicants have upon:

(a) The insurance policy terms, including the provision thereof that gives the
insurer only a limjted, impliedly-conditional right to increase premiums ( i.e.,
impliedly-conditioned on approval of the proposed increase, either affirmatively by
OIC or by operation of law);

(b) The applicable WA statutes and/or regulations which mandate that the
commissioner review and approve or disapprove any proposed increase in such
~ premiums and do so within the limited time allotted by the legislature for such
) functlons Iest the proposed increase be deemed approved by operation of law; -

{c) The WA statutes that require that such premiums not be excessive, inadequate,
and non-discriminatory, with benefits that are reasonable in relation to premiums;

(d) The sufficiency or insufficiency of information (submitted to OIC by or on behalf

T of the insurer wlio seeks an increase in premiurms) meeded by OIC to determine —

whether the proposed increase submission to OIC complies with all applicable laws
and regulations, including without limitation submission of information as to the
‘Washington loss ratio experience of the insurer with the policy forms.

10 6 Brockman used broad language as to the purposes of the insurance code but did
not address (and the case did not involve) the specific statutes and regulations upon
‘which applicants rely for creation of property interests. Brockman did not address
or purport to address the principles of Thompson that are cited above, Brockman'’s
unnecessary breadth of language does not provide a solid foundation on which to
make a dispositive ruling in the differing circumstances of this case.

11. Did applicants fail to timely exercise procedures available for hearing their grievances?

11.1" At page 22 , lines 9 to 20, of their memorandum, OIC Staff contends that “Affer
receiving notice [of the increase], aggrieved parties can request a hearing pursuant
to RCW 48.04.010 or RCW 48.19.310” and that “Petitioners simply failed to avail
themselves of the protections provided under Washington law and are now barred
from arguing any related claim due to a lack of standing and the untimely
submission of Demand for Hearing.” '

11.2 Paragraphs 7-2-a to j above address applicants’ standing as aggrieved persons
under RCW 48.04.010. Paragraphs 8.1 to 8.4 above address their contention that
applicants are not aggrieved by the “rating system of RCVW 48.19.310 and thus that
it is not applicable to applicants’ grievances.
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11.3 It is applicants’ position that RCW 48.19.310 is totally inépplicable to applicants’
grievances, that applicants could not avail themselves of those inapplicable
procedures and were under no obligation to attempt to do so.

" 11.4 RCW 48.04.010 does not inciude a stated time limit for applicants, as persons who

are aggrieved by the commissioner’s inaction [failures to act], to make a demand for
hearing under such statute in respect to failures that are acts under provisions of
the Insurance Code, as have been identified in the application and in applicants’
amended demand for hearing filed in these proceeding. The contention that an time
limit for applicants to make demand for hearing pursuant to RCW 48.04.010 was
applicable is erroneous. : '

12. An unconstitutional taking of private property for public use is not alleged or an issue here

121 At pages 22-23 of their memorandum, OIC Staff discusses unconstitutional
taking of private property for public use without just compensation. Applicants have
not alleged any such unconstitutional taking by the state; it is not an issue for
adjudication in these proceedings.

13. Commissioner has authority to hear Count 2 and to order limited relief; “blanket” order not
requested
13.1 Count 2 seeks hearing and an order from the Commissioner requiring T-C Life,

the insurer, to provide to applicants specified documentary information pertaining to the
rate increase, which information was duly requested of T-C Life under RCW 48.19.300,
and which was later separately requested of T-C Life, as a matter of good faith and
faimess in keeping with duties of such insurer owing under RCW 48.01.030 and under
applicable case law.

13.2 At page 25, lines 13-15, of their memorandum in support of the Motion, OIC Staff
contends that “. . .the Office of Insurance Commissioner does not conduct adjudications
between insurers and insureds.” Insurers will be interested to learn of that; it signals
that the Commissioner is toothless and unauthorized to require insurers to comply with
their duties owing under the Insurance Code, a signal that is inconsistent, however, with
the past practices and published notices of the agency.

13.3 The Commissioner routinely has exercised authority to address and consider
complaints made by insureds against their insurer and issues orders to insurers in
" connection therewith. See the OIC website which includes this information and invitation

to insureds: “if you have a problem with your insurance company, the OIC can require it to explain its
actions and make sure it followed Washington state laws and your policy.” “The OIC investigates
complaints against agents, agencies and other insurance licensees. When appropriate we take action, such as
imposing fines and suspending or revoking a license.”
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13.4 OIC also publishes and includes a complaint form on its’ website, which-form
includes space for an insured to provide “Policyholder Information” and advises insureds
and the public: “Please use this form to submit a complaint about an insurance company. You
can also submit a complaint online at: www.insurance.wa.gov”. Also included on the OIC
website is this entry: “The Washington state Office of the Insurance Commissioner protects -
insurance consumers and oversees the insurance industry. We make sure insurance companies '
follow the rules and people get the coverage they've paid for. ©

13.5 OIC Staff cites Pain Diagnostics v. Brockman, supra, in support of their contention
that a breach of the insurer's duty of good faith “cannot be litigated under the insurance
code. and regu!at:ons” and “must be brought under the CPA.” Applicants seek a limited.

_order from the Commissioner d|rec;t|ng the insurer f to furn[sh the requested documents as

required by RCW 48.19.300 and/or otherwise required by duties of good faith and fair
dealing in matters of insurance. The Brockman decision did not address RCW
48.19.300; its’ overly-broad language relied upon by OIC Staff was unnecessary to its’
holdlng and is 1napp03|te to Count 2

13.6 OIC Staff memorandum, at pg. 26, lines 12-21, errs in statlng that appllcants have
made a blanket request for documents from the insurer. The documents initially
requested were specified (see paragraph 2,2 of the application); some were provided
but others were omitted; Count 2 seeks an order directing the insurer to provide the
specified documents which were omitted, which documents are specmed in Applicants
Exhibit#5 submitted with LJD Declaration #2..

Conclusion

The undersigned respectfully requests that the Presiding Officer deny the motion for
summary judgment in its entirety, grant the applicants’ demands for hearing of Counts 1,
3 and 4 and the request for hearing of Count 2, and enter an order providing for an
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- - -additlonal pre-hearing conference to expedite the hearing; including discovery and — —

agreements as to facts as to which there is no significant dispute, and for involvement of
Meilife and T-C Life to whom the undersigned has providad notice of thess
proceedings,

Respectfully submitted, December 15, 2014.

Leo J. Driscoll
4511 E, North Glenngrae L.

Spokane, WA 99223
(509) 747 7468







Office of The Insurance Commissioner
Hearings Unit, Docket No. 14-0187

"7 ®LID Declaration #17

The undersigned Leo J. Driscoll hereby declares: 1 am more than 18 years of
age. This declaration is made and based on my personal knowledge. 1 am
competent to testify to the matters stated herein. This declaration relates to the
subject matter of the application dated September 15, 2014 (received by the

“Hearings Unit September 19, 2014) that | submitted to the Washington State
Insurance Commissioner seeking adjudicative proceedings as to four (4) related
counts, now pending in the Hearings Unit, Docket No. 14-0187.

1. Matters relating to when and by what means the rate increase was approved

1.1 The items that OIC Staff has included in OIC Exhibit 3 are copies of OIC e-mails that
were produced by OIC in response to my July 7, 2014 publie record requests made of
QIC, Applicants Exhibit 2 that requested production of all records “made by any OIC
representative in the course of OIC review , or as a resuft of OIC review, of the
[subject] premium increase request. . “ OIC's response included 51 internal OIC e-
mail items , 17 of which were originating e-mails from OIC staff senders and 34
duplicates thereof that variously were received by the desighated named
addressee(s) and copy recipients within OIC. 0IC Exhibit 3 consists of a copy of each
of those 51 items; they are not chronologically arranged by date in the sequence in
which they were sent and are not individually numbered for identification..

1.2 In responding to the pending Motion of OIC Staff, [ find that the multiplicity of those
documents and the lack of a chronologically-ordered presentation of them unduly
impedes my ability to readily access, study, and effectively communicate regarding
those e-mails. :

1.3 Applicants Exhibit 1 submitted herewith consists of my “cut and paste” copies of the 17
originating e-mails, presented in chronological order and sequence in which each was
sent and labeled #1 to #17 respectively to facilitate ease of reference to each. The
labelling numbers are assigned in the sequential order in which each was sent. The
exhibit does not include 34 duplicates of those 17 that were variously received by
addressees. Applicants Exhibit 1 fully and accurately includes all and only the
infortnation that appears in the corresponding e-mails of OIC Exhibit 1. Following is my
summary of the review of those e-mails that | have made to determine what the OIC
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e-mails say or don’t say about OIC approval or disapproval of the premium increase
request, and/or as to OIC action or inaction in respect thereto:

1.4 E-mails #1, #2, and #3 are communications among and between OIC actuaries L.ee
Michelson and |.ee Barolay; #4 to #8 are between Michelson, Barclay and OIC”s Beth
Berendt. #11 to #14 are between Michelson and OIC’s Mike Bryant. #15 and #16 are
between Michelson and Bifyant. #17 is from Michelson to five named OIC employees.
A list of employees of OIC in 2011 that | found and visited on-line in November 2014
appears at: o

- http:/ldétaQSpbkesmein.com/éélafiéSléfateFZM2/348-—0fﬁce-QfaihSUrance-_comm'i_é}éi'c')ner/ e

That list includes the names and OIC job titles of OIC employees Elizabeth L
Berendt, Deputy Insurance Commissioner; David L Barclay Actuary 4; and H. Lee
Michelson, Actuary 2 (with Barclay listed as then being the highest compensated

- --—-empleyee-at-OIC), presumably-the-same individuals.of near-similar names.as.are___..

referenced in the OIC e-mails that are under review here. | did not find the name of

Michael (or Mike) Bryant on the list but in #11 he identifies the title of his position with

OIC as “Insurance Policy & Compliance Analyst” and indicates that he has attained a
- “JD"(commonly used abbreviation for ‘doctor of laws’).

1.5 OIC e-mails #1 to #8 were sent on June 13, 2011. - E-mail #1, from Michelson to
Barclay, states in substance and effect that OIC has received three (3) premium rate
increase filings which the filing company [identified as ‘Met"] ‘wants us to consider
together’; that “The supporting exhibits are the same aggregate exhibits in alf the
filings. The policies are similar and the actuary considers the aggregation
appropriate.”; that the filings disclose the total number of LTCI policies Issued
nationwide by TIAA and by T-C Life as well as the combined number of policies of the
two companies in force in WA; however, that “The filings do not break down the
Washington number by issuing company.” * * * 'The aggregate expetience exhibit
supports the requested rate increase. Iam willing to file the rate increase unless you
think that we need more detailed information.” (bold emphasis mine).

1.6 The aggregated experience exhibit (the June 6, 2011 Actuarial Memorandum)
submitted in support of the rate increase disclosed the aggregated “Nationwide” past
and projected loss ratio experience of the three (3) policy forms, two (2) of which had

- been issued by TIAA, and the 3" by T-C Life. Michelson’s e-mail #1 did not inform
Barclay that the information submitted by MetLife to OIC in support of the rate
increase made no disclosure whatsoever as to Washington state experience
singularly; only nationwide experience of the three forms combined and aggregated
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was provided, That omission of WA state expereience was not disclosed or
discussed in any of e-mails #1 to #17 inclusive.

1.7 Inresponse to Michelson's #1, Barclay in #2 simply-asked: "Do yeu-consider the - - -
aggregation appropriate?” Replying in #3: Michelson says “Yes, they are successive
policy forms with only minor changes. WAC 284-60-040(10 [sic] supports aggregating
them”. By #4, Barclay requested guidance from Deputy Commissioner Berendt,
which request gave rise to questions by Berendt (posed in #5 and #7) as to the
acceptability of combining experiences of different companies (parent and subsidiary
companies) for purposes of the increase. In #6 and #8 Michelson provided his
explanation of reasons justifying combining of experiences of the two (2) companies.
In #6 he states: “If we want a breakdown by company, we can ask for one” and
reiterates that fact in #8. My review of the ensuing #9 to #17 inclusive e-mails
reflects that the breakdown by issuers was never requested by OIC of MetlLife.

1.8 The OIC Staff “Summary” of their memorandum states at pg. 2, lines18-19: “The
rate increase was approved on June 22, 2011. See OIC Exhibit 3: OIC Actuary Staff
Emails Regarding Approval, pg. 5”. That page includes the e-mails dated June 22,
2011 that | have numbered #9 and #10 and are the only e-mails of that date that OIC
has provided. In #9, Berendt advised Barclay (with copy to Michelson) "OK to
proceed” and nothing more. It did not say or reasonably infer the rate increase
request was approved by Berendt. [t likwly infers that Berendt was satisfied with (or
acquiesced in) Michelson’s explanation as to the legitimacy of combining the
experiences of the two companies and that it was permissible for the two actuaries to
continue performing their respective duties relating to the requests.

1.9 By e-mail #10, dated June 22, Michelson informed Berendt and Barclay: “/ have
referred these filings to Mike Bryant for review of the nonforfeiture provisions”.' The
e-mail does not say or reasonably infer that Michelson has approved the rate
increase. The words used reasonably infer that Michelson’s wanted assurance from
Bryant that the proposed nonforfeiture benefit provisions (specified at pg. 2 of O/C
Exhibit 1 that were being offered to policyholders as part of the rate increase request
comported with applicable legal requirements and were consonant with the rate
increase request .

1.10 No evidence has been presented by OIC Staff to applicants that the rate
increase was conditionally approved by Michelson subject to or contingent upon later
approval of the nonforfeiture provisions. No evidence has been presented of

{ E-mail #11 shows that it was sent to Michelson by “Michael Bryant, JD {Insurance Policy & Compliance Analyst,

#1
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communication between Bryant and Michelson relative to the June 22 referral (subject
~of #10}) until August 17, 2011 when Bryant and Michelson exchanged e-mails #11 to
#14, which e-mails are reasonably interpreted as follows:

1.11 E-mail #11, sent by Bryant to Michelson, relates fo one of the three MetLife
rate filings but not to the filing here under review; #11 expressly identifies and relates to
SERFF META #127151572. The SERFF META number assigned to the filing under review
is #127150316. See OIC Exhibit 4, page 1. Michelson’s receipt of #11 prompted
Michelson to reply in #12 “What about the Teacher's and TIAA-CREF filings
administered by Metropolitan?” - - i.e., Michelson’s realization that Bryant has not
responded 1o the June 22 referral. ~ Bryant, responding, asks in #13 “Are those rate—

—filings ready fo go?If so, | Wil approve the forms."==to which-Michelson-replied-in——
#14 "Yes” — i.e., that he was prepared to approve the rate filing. Significantly, he did
not say that he had previcusly approved the rate filing.

s e ——— A —— 0O1G e-mails #11-to#17-wereall- sent on-August-175 2011 Michelson's.sent— .-
e-mail, #15, to Barclay shortly after the #11 to #14 exchange with Bryant. [n #15,
Michelson reported to Barclay the resulfs of his earlier referral “. . . {o Mike Bryant
for review of the contingent non-forfeiture forma; there were no outstanding rate filing
issues. Today, Mike is approving the forms. Unless you object, | am going to file the
rates. The rates should be filed promptly to keep the forms and rates actions in
synch.” '

1.13 By e-mail #16 Barclay said “OK” to Michelson' #15 proposal to file the rates
and shortly thereafter, by e-mail #17, Michelson notified various OIC personne! “We
are allowing a 41% rate increase on policy seties LTC.02 and LTC.03, issued by
Teachers Insurance and Annuity Association of America, and LTC.04, issued by
TIAA-CREF Life Insurance Company.” (Bold emphasis mine) Additional information was
also included in the notification to OIC personnel. '

1.14 The words “We are allowing a 41% rate increase” is to say We are approving”
a 41% rate increase”. No evidence has been offered of an earlier-dated approval of
the increase or of an earlier communication of it to OIC personnel or any other party,

1.15 My Public Records Request of July 7, 2014 [see first four pages of Applicants
Ex. 2] requested OIC to disclose and produce al! notes or record of any kind made by
any OIC representative in the course of review of the subject rate increase. OIC
promptly complied ( see 5™ and 6" pages of Applicants Ex. 2). The declaration of
OIC’s Scott Fitzgerald states that Mr. Michelson was the OIC actuary assigned to
make the review of the subiect increase request. The OIC response to my public




records request evidences that no writings of Michelson or of any other OIC
representative were found by OIC that memorialized an act or action approving the
increase prior to August 17, 2011.

1.16  The OIC Staff “Summary” of their memorandum, at pg. 2, lines 19-21 states:

“Metlfe also submitted modified policy forms to reflect the 2011 rate filing. These
were approved August 17, 2011. Id. pg. 47 [i.e., pg. 4 of OIC Exhibit 3]. That
reference by OIC Staff necessarily ? is to the August 17, 2011, 8:25 AM e-mail sent
by Bryant to Mickelson which refers to and relates to MeiLife filings that have
SERFF META numbers that differ from than the SERFF META numbers assigned to
the filing here under review, as noted in a preceding paragraph.

2. Matter relating to the MetLife’s alleged waiver of rights accruing from
deemed approval of the increase request

2.1 OIC Staff's “SUMMARY” of their memorandum, at pg. 1, line 24, to page 2, line 1,
states: “The Metlife rate filing advised that the increase would only be implemented
after approval of the Office of the Insurance Commissioner with a 60 day notice to
policyholders prior to the first effective date of the rate change. See OIC Exhibit 1:
MetLife Premium Rate Increase filing, pg. 2.” [underlining emphasis mine]

2.2- My review of pg. 2 of OIC Amended Exhibit 1 discloses that MetLife’s Carolyn J.
Roth did not there use the above underlined words in the context of the “ 60 day
hotice to policyholders” and that in fact she used these words: “After we have
obtained approval of the premium rate increase, we intend to provide policyholders with
a minimum of 60 days advance written notification prior to the first effective date of the
increase”. MetLife’s June 10, 2011 submittal letter to OIC did not limit the means
by which approval might be achieved for the requested increase; nothing in that
letter excluded deemed approval of the requested increase or warranted QIC
Staff's use of the words of limitation that | have underlined in the preceding
paragraph.

2.3 The purported words of limitation (and citation to purported source thereof) are
reiterated in the OIC Staff Summary at page 23, lines 22-23, to page 24, line 2.

2.4 RCW 48.19.040(4) obliged MetLife to state an effective date of the proposed rate
modification: “(4) Every such filing shall state its proposed effective date”. Paragraph
21 of the June 6, 2011 Actuarial Memorandum reads “21. Proposed Effective Date

? ‘necessarily’ because the other two (2) e-mails that appear on the referenced page of pg. 4 of OIC Exhibit 3 are not
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The rate increase will apply to policies on their policy anniversary date following at Ieast a
60 day policyholder notification period following approval"

3. Matter relating to whether MetLife submitted all required information
to support the rate increase?

3.1 I have reviewed: (a) all materials filed in OIC state Tracking file #230615, which
includes all materials submitted by MetLife to OIC June 10, 2011 in support of the
41% premium rate increase filing for the LTC.04(WA) policy forms (the subject
matter of this proceeding); (b) OIC Exhibits 1,2, 3, and 4, including OIC Amended Exhibit 2,
submitted by OIC Staff in support of their Motion for Summary. Judgment and

includmg the declarations of OIC personnel included therein ; and (c) each of the '

statutes and regulations specifically cited in the application ahd/or in OIC Staffs
memoranda filed in support of their Motion for Summary Judgment.

3 2 Those reviews enable me to state in this declaration my personal knowledge of
- what was included or was not included in the records that I réviewed. My —
qualification for accurately doing so includes the following: 1 actively engaged in
practicing the profession of law in the state of Washington for over 46 years, on a
- full time basis. During most of those years | was a general practitioner but during
some of those years | worked in specialized areas and/or reoccurrmg areas of
concentration. -

Commonly during those 46+ years, | spent countless hours reviewing, analyzing,
construing, distinguishing, summating, opining upon, and/or distinguishing, a wide-
ranging variety of legally-significant records, documents, writings, laws,
precedents, reports, regulations, and standards, some relatively simple, others
highly complex, relating to a wide array of different legal issues and topics.
Through the years, | gained experience, competence, and discipline in those
tasks. All matters stated below are based on my personal knowledge derived
from the materials that | reviewed in this matter. |

3.3 My review of the laws and regulations referenced below and of the submissions of
June 10, 2011 made by MetLIfe to OIC in support of the 41% rate increase for the
series LTC.04(WA) policy forms that are the subject of OIC SERFF Tracing file
#230615 confirms that the following items information was not included in the
#230615 materials that MetLIfe submitted to OIC for purposes of review, approval,
or disapproval of that rate increase request:

a. No information was included therein as to the “past and prospective loss
expenence within the state” of the series LTC.04 pohcy forms, which
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information was required to be furnished to OIC by RCW 48.19.030(3)(a), or,
alternatively, as stated in that statute, “if the information is not available or is
not statistically credible” information of “foss information in those states which

_ .. arelikely fo produce loss experience similar-to-that.in- this-state”, as alleged-in
paragraphs 1.33,to 1.36 inclusive of the application.

b. Information that RCW 48.19.040(2) required be submitted to OIC but which
was not included in the #230615 submissions to OIC included: (i) ( “An
exhibit detailing the major types of operating expenses of the insurer * * *
making the filing”, i.e,, T-C Life, on whose behalf MetL.ife was administrator
and reinsurer of the policies subject of the filing; (i) An explanation of how
investment income has been taken into account in the proposed rates”; and
(iii) “Any other information that the insurer * ** deems refevant’, as alleged
in paragraphs 1.36.1 and 1.37 of the application.

¢. No information was included in the #230615 submissions to OIC reflecting
whether the issuing insurer of the series LTC,04(WA) policy forms, T-C Life,
"has insufficient loss experience to support its proposed rates” permitting the
submission of “foss experience for simifar exposures of other insurers’( here
TIAA), as required by RCW 48.19.040(3) and as alleged in paragraph 1.37 of
the application.

d. With respect to the subject matter of WAC 284-60-040, information was not
included in the #230615 submissions to OIC as to the 1 and last four of these
six (6) factors: “simifar claims experience, types of benefits, reserves, margins
for contingencies, expenses and profit, and équity between policyholders”, as
required by WAC 284-60-040(1), as alleged in paragraphs 142 t0 1.47
inclusive of the application.

e. Information was not included in the #230615 submissions to OIC of a
“comparison of the actual fo expected loss rafios” of the series LTC.04(WA)
policy forms singularly, see WAC 284-60-050(5).

f. Information was not included in the #230615 submissions to OIC as to the
actual to expected loss ratios of the series LTC .04(WA) form singularly nor -
was any information included that showed that such omitted information was
not available or was statistically unreliable.

g. Information was not included in the #230615 ‘submissions to OIC as to the
Historical Loss Ratio with Active Life Reserves Nationwide Experience (or
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Washington Experience) , without interest, for the LTC.04(WA) forms singularly,
either with or without the 41% rate increase. Nor was any information included

- in the #230615 submissions to OIC that such information was not available or
was not statistically reliable.

h. With respect to the requirements of WAC 284-60-070 and WAC 284-60-050(5)
and Exhibit Ill of the June 6, 2011 Actuarial Memorandum, information was not
included in the #230615 submissions to OIC that identified the extent of
“Change in Active Life Reserve” for each of calendar years1991 to 2005
except for a “cumulative change” entry for the year 2005, nor did such include
explanation or justification for that omission ofher than this footnote to Exhibit

I Cuamulative-change;prior- years -arenot- avanab[e e

i. Information was not included in the #230615 submissions to OIC that provided
a justification or explanation as to why the records of the reserve changes for

- -—each-of the-years1991-to- 2005 “are not-available’;-as represented. - — - ..

- Information was not included in the #230615 submissions to OIC that the actual
loss ratio for the series LTC.04(WA) form was greater than 70% as anticipated
for such form as represented in the initial rate filing form as disclosed in OIC
Tracker file #14161 7 (which | also reviewed)

3.4 Paragraph 18 of Mr. Fitzpatrick’s declaration [OIC Exhibit 4] mistakenly states that
the applicants’ allegations are based on “. . a mistaken interpretation of how this
information is provided to the Office of the Insurance Commissioner. This
information is provided as actuarial calculations that are located within the
Actuarial Memorandum and not as a written explanation, For example, information
alleged fo be missing in Petitioners’ paragraphs 1.32, 1.33, 1.34, 1.36, 1.37 are
found on pages 12 through 15 of the Actuarial Memorandum and details missing in
paragraph 1.35 can be found in the Actuarial Memorandum at page 10.” [N.B.: The
Actuarial Memorandum that Mr. Fitzpatrick references isa OIC Exhibit 2.]

3.5 Pages 12 to 15 of OIC Exhibit 12 generally correspond to Exhibits I, 1, and 111 of the
June 6, 2011 Actuarial Memorandum; inexplicably however, pages 12 and 13 of
OIC Exhibit 2 are largely illegible and cannot be read or understood in printed
form or electronically. | have attempted fo gain a legible view of the content of
those pages by adjusting the “Zoom” control on my windows computer, without
successful results. Nonetheless, | have compared pages 12 and 13 of OIC
Exhibit 1 to their counterparts in Exhibits | of the June 6, 2011 Actuarial

L]D Declaratlon #1 o _ - o Page 8



Memorandum that | earlier printed by accessing OIC state tracker #230516 and®
conclude that they are the same documents.

_ 3.6__ Applicants Ex.4. submitted herewith consists of true-and legible copies of - --
Exhibits 1, Il, and 1l of the June 6, 2011 Actuarial Memorandum. My initial review
of those Exhibits (and my more recent review thereof) enabled me to understand
the content, meaning, and intent of those pages; they are not so complex and/or
opaque as to defy accurate understanding by a reviewer of average intelligence
and learning who will make the effort to review and comprehend what is disclosed
by such Exhibits.

3.7 Thefirst page (unnumbered) of Exhibit | of the June 6, 2011 Actuarial
Memorandum is entitled “Exhibit 1 Metropolitan Life Insurance Company Nationwide
Experience Projections with No Increase Policy Forms LTC ,02, LTC.03, LTC.04"

The second unnumbered page of that exhibit is entitled “Exhibit1 Metropolitan Life
Insurance Company Nationwide Experience Projections with 41% Increase LTC.02, LTC.03,
LTC.04 «

3.8 Exhibit Il of the June 6 Actuarial Memorandum is entitled “Exhibit Il Metropolitan Life
Insurance Company Nationwide Calendar Year Experience with No Increase Actual to
Expected Ratios  Policy Forms: LTC.02, LTC.03, LTC.04” Exhibit [ll of the June 6,
2011 Actuarial Memorandum is entitled “Exhibit lll Metropolitan Life Insurance
Company Historical Loss Ratio with Active Life Reserves Nationwide Experience, without
interest Policy Forms: LTC.02, LTC.03, LTC.04"

3.9 Those Exhibits I, Il, and lll solely address and report “Nationwide” aggregated
- experience of the combined three forms issued by the two (2) companies; none of
them report or provide calculations of past or projected Washington experience of
the two companies, the subject matter of RCW 48.19.030(3) (a). The materials in
OIC Tracking file #230615 do not include information stating why information as to
the past or projected Washington experience of either or both of the two companies.

310  Mr. Fitzpatrick is mistaken in stating in his declaration that “the information
alleged to be missing in Petitioner’s paragraphs 1.32,1.33, 1.34, 1.36,1,37 are found at
pages 12 through 15 of the Actuarial Memorandum * * * [i. e., Exhibits I, Il, and IlI of
the Actuarial Memorandum}. My re-review of those materials discloses that:

a. Paragraph 1.32 and 1.33 of the application include only general allegations of
insufficient information provided to OIC, the facts of which are detailed in
succeeding allegations.
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b. Paragraph 1.34 of the application includes only allegations that the MetLife
submissions to OIC "did not address pdst and prospective loss experience of the
series LTC.04(WA) forms sitigularly and within the state” and quote of the language
in RCW 48.19.030(3)(a) that requires that due consideration be given to that in-
state experience information.

c. Paragraph 1.36 of the application includes nothing more of substance that the
Actuarial Memorandum “did not identify or use loss experience limited to ‘those
states which are likely to produce loss experience similar to that in this state

' cond:tlonally permltted by RCW 48.19. 030(3)”

d. Paragraph1.37 of the application' includes nothing more of relevant substance

than that the “submissions to OIC in support of the request did not show that

insurers of the series LTC.04(WA) policy form singularly, and the series LTC.04 form
nationally, had insufficient loss experience to support the proposed increase for those
forms, and thus the submissions to OIC did not qualify to meet the requirements of '
RCW 48.19.040(3), , , “.

343 My review of Exhibits 1, II, and lil of the Actuarial Memorandum reveals that
those Exhibits do not address the subject matters of application paragraphs 1.34,
1.36 and/or 1.37; rather, my review of those Exhibits discloses that they report the
nationwide experience for the three forms combined and aggregated for the two
companies and nothing more than that.

311 Paragraph 1.35 of the application alleges: “The 6/06/11 Actuarial Memorandum
did not include information to OICs as to the “past and prospective loss experience within
the state” of any of the three forms singularly and made no showing that the omitted
information as to the LTC.04{WA) paclicy form within the state “is not available or is not
statistically credible”, as required by RCW 48.19.030(3)(a)".

312 Paragraph 18. Lines 19 to 21 of the Fitzpatrick declaration states that “ . defaifs
alleged to be missing in paragraph 1.35 can be found in the Actuarial
Memorandum at page10.” However, my review of the referenced page discloses
that it contains nothing of relevance other than (a) the number of insured
policyholders in WA and nationwide in 2010, and (b) the annualized premiums of
the WA policies and the annualized premiums nationwide in 2010.
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3.13 My review of the information in OIC Tracker file #230615 disclosed no
information as to the past or projected loss ratio of any of the three policy forms in
Washington either singularly or in the aggregate. My review of that file disclosed the

lack of _“alf information required under the applicable insurance statutes-and - —

rules”, contrary to paragraph 11 of Mr. Fitzpatrick’s declaration.

3.14 My review of the information in OIC Tracker file #230615 disclosed a lack of
information therein showing that “The rate filing was accurately determined fo be
supported by the calculations”, contrary to paragraph 19 of Mr. Fitzpatrick
declaration.

315 My online search shows that in proceedings before the Insurance
Commissioner of Connecticut, MetLife provided information to that office as to the
past and projected Connecticut in-state loss ratio experience to justify the same
41% rate increase for the same three policy forms under review here, See
“Proposed Final Order” of the Hearing Office, dated January 24, 2012, in the
following administrative proceeding: -

. In the Matter of:
THE PROPOSED L.TC RATE INCREASES SUBMITTED BY METROPOLITAN
LIFE INSURANCE COMPANY Docket No. LH11 -153

http://iwww.ct.gov/cid/lib/cid/Order_and_Decision_Docket Number LH 11~
153_Long-Term_Rate by Metropolitan_Life.pdf

Paragraphs 21 and 22 of the Proposed Final Order sets forth the specifics of the
information provided by MetLIfe as to the Connecticut in-state and nationwide
actual and expected loss ratio projections, including

Connecticut specific experience: Nationwide experience:
Actual Loss Ratio 61.52% Actual Loss Ratio  43.41%
Expected Loss Ratio  31.03% Expected Loss Ratio 25.73%

3.18 The above reflects that there can be wide variations in experience of states with
respect to the subject forms and illustrates why the Washington legislature requires
that insurers prioritize Washington in-state experience in making rates. RCW
48.19.030(3)a), unmentioned in Mr. Fitzpatrick’s declaration, provides:

“(3) Due consideration in making rates for all insurances shall be given to:

(a) Past and prospective loss experience within this state for experience periods




acceptable to the commissioner. If the information is not available or is not statistically
credible, an insurer may use loss experience in those states which are likely to
produce loss experience similar to that in this state.”

3.16  Applicants Exhibit 2 submitted herewith includes: (1) a true copy of my public
records requests to CIC dated July 7, 2014 and July 25, 2014; and (2) OIC’s e-
mail responses to those requests. The OIC responses do not include any
notification by OIC to MetLife or T-C Life advising of OIC’s need for an extension
of time in which to approve or disapprove of the subject rate increase request that
was submitted to CIC on June 10, 2011.

347 Paragraph 19 of Mr. Fitzgerald's declaration contends that the MetLife filing

was “no different than any other typical rate filing. The Tate filing was accurately
determined to be supported by the calculations.” However, my review of the MetLife
June 10, 2011 submissions to OIC appearing in OIC Tracker file #230615, clearly
discloses that (a) those submissions did not include information as to past or
___expected loss ratio of each of the three forms singularly in WA and or singularly
nationwide, and (b) omitted disclosure of factors which WAC 284-60-040(1)
requires be considered for purposes of grouping policies for rate increase
purposes, as further specified in paragraphs 1.31¢) and (d) of the application.

3.18  OiC's response to my first (July 7, 2014) public records request, Applicant
Exhibit 2, did not include any “writing, note, report memorandum, and or record of
any kind” by Mr. Michelson or other OIC representative made in the course of the
review of the subject rate increase request other than the 17 OIC e-mails that are
included in Applicants Exhibit 1

319 My review of Mr. Michelson’s e-mails (#1, #3, #6, #8. #10. #12, #14, #15, and
#17 of Applicants Exhibit 1) reveals that none of them mentioned or addressed the
requirement of RCW 48.19.030(3) that calls for prioritizing Washington experience
of the issuer and/or its’ requirement of limiting use of “loss experience” to the “foss

experience in those states which are likely to produce loss experience similar to
that in this state”. '

3.20 None of those e-mails mentioned or alluded to the requirements or subject
matters of WAC 284-60-040(1), WAC 284-60-050, or WAC 284-60-070.

4. Matters relating to grouping of similar forms for rate increase purposes

4.1 WAC 284-60-040 authorizes grouping of similar forms for rate increase purposes.
The issue of similarity or dissimilarity of the three forms, and the failure of MetLife
to provide sufficient information to policyholders as to the similarity of those forms,
is the subject of the allegations made in paragraphs 1.83.1 to 1.83 9 inclusive and
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1.84 of the application,. | re-affirm that | have personal knowledge of the matters

stated in 1.83. | have personal knowledge of the matters alfeged in 1.834 o
1.83.9 inclusive, all of which allegations are true and correet.

42 | have personal knowledge that the allegations of 1.82.1 of the application are true

insofar as they apply to the failure of Met Life and T-C Life to provide the
referanced information to applicants and the stated effects thareof upon us.

43 My allegations made in the second sentence of paragraph 1.83.2 of the application
that the refsrenced Information not be made public are based on my persoral
knowledge derived from (a} my review of correspondence dated September 26,
10989 , submitted to OIC by TIAA in respect to the series LTC .03(WA) forms,
appearing in OIC Tracker I, e # 98804 (see Appllcants Exhibilf 3}, and (b) my
review of corespondence dated May 30, 2000 submitted to OIC by TIAA for and
on behalf of T-0 Life In respect to the series LTC.0H{WA) forms appearing in QEC
State Tracker file #141617:

44 My allegations in the third senfence of 1.83.2 that “Such requests were honored by

OIC” is based on my thorough review of those two (2) files, which reviews
disclosed that nelther file included the ilems that the flling insurer had by writings
In such files requesied be exeepted from public disclosure.

[ declare under penalty of perjury under the laws of the state of Washington that
the foregoing is frue and correct.
Signed by me on December /47, 2014, in Spokane County, Washington,

ﬁQ A /g&fmﬂdé’
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STATE OF WASHINGTON
OFFICE OF THE INSURANCE COMMISSIONER.
Docket No. 14-0187

LJD DECLARATION #2

The undersighed Leo J. Driscoll declares as follows:

| am over the age of 18 years and make this declaration on my personal

knowledge. | am competent to testify to the matters stated herein. This declaration
relates to the subject matter of the application dated September 15, 2014 (received
by the Hearings Unit September 19, 2014) that | submitted to the Washington State
insurance Commissionar seeking adjudicative proceedings as to four (4) related
counts, now pending in the Hearings Unit, Docket No. 14-0187.

1.

APPLICANTS EXHIBIT 1 submitted herewith consists of true copies of 17 e-mails
provided to me by OIC in response to my public records request of OIC and that
are also included in OC Exhibit 3that has been submitted in these proceedings. |
have labelled them #1 to # 17, in the sequeénce in which they were sent by OIC
personne! on June 13, 2011 (e-mails #1 to #8), June 22, 2011 (e-mails #2 and
#10), and August 22, 2011 (e-mails #11 to #17).

APPLICANTS EXHIBIT 2 submitted herewith consists of my public records
requests made to OIC July 7, 20114 and July 25,2014,

[Deleted]

APPLICANTS EXHIBIT 4 submitted herewith consists of legible copies of

Schedules 1, 1i, & lii that are attached to and are part of of the June 6.2011
Actuarial Memorandum submitted o OIC in support of the rate increase for the
series LTC,04(WA) Policy forms.

. APPLICANTS EXHIBHT 5 submitted herewith consists of true copies of each and

all of the written correspondences that are referenced and described in Count 2 of
the application.

APPLICANTS EXHIBIT 6 submitted herewith consists of the first seven pages of
materials in OIC Tracker file #2306185. ‘ ;
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7. APPLICANTS EXHIBIT 7 submitted herewith consists of a copy of letter dated
9/2511999 from actuary Larry Scheinson to OIC pertaining to rate filing for the
series LTC.03(WA) policy forms issued by TIAA.

8. APPLICANTS EXHIBIT 8 submitied herewith consists of a copy of a letter dated
May 30, 2000, from actuary Larry Scheinson to OIC pertaining to rate filing for the
series LTGC.04(WA) policy forms issued by T-C Life.

9. {Deleted]

.10 APPLICANTS EXHIBIT 10 submitted hérewﬁh consists of a copy of the changed

in 2002 that"identifies the new, changed “Effective Date of this Schedule’as ~

August 1, 2012, The form 18 Identical the to & forr which was délivered by NetLife
- for the policy of Mary T. Driscoll, except for name

11.. Nether form ide‘ntifie.s the name of the Insurer or the policy humber.

12. APPL!%)ANTS EXH!BiT 11 submitied herewith consists of copies of excerpts from T

the February 2002 siudy report commissioned by AARF and conducted by The
Lewin Group, entitled ‘Long-Term Care Insurance: An Assessment: of States’
Capacity to Review and Regulate Rates”,

| declare under penalty of perjury under the laws of the state of Washington that the
foregoing is true and correct.

Signed by me on December /5 , 2014, in Spokane Gounty, Washington.




APPLICANTS EXHIBIT 1

DOCKET # 14-0187

{Copies of OIC e-mails #1 to #17)




APPLICANTS EXHIBIT 1
OIC F-Mail in Chronological Order and numbered #1 to #17

(Cut and Paste Transfers from OIC Exhibit 3, Docket No. 14-0187)

From: Michelson, Lee (OIC) #1

Sent: Monday, June 13, 2011 1:27 PM

To: Barclay, Lee (OIC

Subject: LTQ Rate Increase Requests: Teachers Insurance and Annuity Association of America, TIAA-
Cref Life Insurance Company, and Metropolitan Life Insurance Company

" We have received three related LTCI rate increase filings, which the filing company wants us to

consider together. The supporting exhibits are the same aggregate exhibits in all the filings. The
~ policies are similar, and the actuary considers the aggregation appropriate, The filing companyis

Metropolitan Life Insurance Company. It reinsures a block of policies issued by the sister companies

Some of the policies have actually been assumed by Met, For those it is filing in its own name. For
the other policies, Met is filing for the issuing companies, with authorization letters.

~ — Teachers issued policies over the period 1992-2002. TIAA-CREF issued policies over thepetiod ~~ — —

2001-2004. There are 28,293 Teachers policies and 10,821 TIAA-CREF policies in force nationwide.
There are a {otal of 983 policies in force in Washington. The filings do not break down the
Washington number by issuing company. Nor do they say how much of the business has been
assumed by Met. The policies have had no prior rate mcreases The pending request is for adl%

rate increase,

The aggregate experience exhibit supports the requested rate increase, I am willing to file the rate
increase unless you think that we need some more detalled information.

From: Barclay, Lee (OIC) #2

Sent: Monday, June 13, 2011 2:34 PM

To: Michelson, Lee (OIC)

Subject; RE: LTCI Rate Increase Requests: Teachers Insurance and Annuity Association of America,
TIAA-Cref Ufe Insurance Company, and Metropolitan Life Insurance Company '

Do you consider the aggregation appropriate?

From: Michelson, Lee (QCT) #3

To: Barclay, Lee {OCI)

Subject R£: LTCI Rate Increase Requests: Teachers Insurance arid Annuity Association of America, TIAA-Cref Life
Insurance Company, and Metropolitan Life Insurance Company

Date: Monday, June 13, 2011 2:57:09 PM

Yes, they are successive policy forms with only minor changes. WAC 284-60-040(10 supports
aggregating them,



From: Barclay, Lee (OIC) ' #4 _
Sent: Monday, June 13, 2011 3:01 PM - cee - : . -
To: Berendt, Beth (OIC)

Subject: FW: LTCI Rate Increase Requests: Teachers Insurance and Annuity Association of America,

TtAA-Cref Life Insurance Company, and Metropolitan Life Insurance Company

Here's another one on which we'd appreciate your guidance,

From: Berendt, Beth (OIC) #5

Sent: Monday, June 13, 2011 3:07 PM

To: Michelson, Lee (OIC); Barclay, Lee (OIC)

Subject: RE: .TC! Rate Increase Requests: Teachers Insurance and Annuity Association of America,
TIAA-Cref Life Insurance Company, and Metropolitan Life Insurance Company

Are they combining experience across different companies and submitting one exhibit? This isn't
clear to me.

If so how is this acceptable?

From: Michelson, Lee (OIC) #06

Sent: Monday, June 13, 2011 3;11 PM

To: Berendt, Beth (OIC); Barclay, Lee (OiC)

Subject: RE: LTCI Rate Increase Requests; Teachers Insurance and Annuity Association of America,
TIAA-Cref Life Insurance Company, and Metropolitan Life Insurance Company

Yes, the experience is across different companies. We have seen that in a few other cases in which
sister companies issued similar policies. The combination is to increase credibility. If we want a
breakdown by company, we can ask for one, -

From: Berendt, Beth (QIC) #7

Sent: Monday, June 13, 2011 3:17 PM

To: Michelson, Lee (OIC); Barclay, Lee (OIC)

Subject: RE: LTQ Rate Increase Requests: Teachers Insurance and Annuity Association of Amenca,
TIAA-Cref Life Insurance Company, and Metropolitan Life Insurance Company

But how do we justify the combination or experience across companies? This makes me very
uncomfortable - so what am I missing?




From: Michelson Lee (QIC) #8

To: Berendt, Beth (OIC): Barclay, Lee {OIC) .
Subject: RE: LTCI Rate Increase Requests: Teachers Insurance and Annuity Association of Amenca, TIAA-Cref Life
Insurance Company, and Metropolitan Ufe Insurance Company

Date: Monday, June 13, 2011 3:42:03 PM

That is what eredibility theory is about: using experience of a broader block thati the one being

_priced if doing so is expected 1o result in a more reliable projection, Sometimes some assumptions

are based on industry studies. Experience of similar policies of sister companies is likely to be more
relevant. Of coutse, if we think that there may be nonrandom differences that will show up in the
experience, we may ask for company experience, 1 don't see any point in separating policies by
whether Met is an assumption reinsurer ot just an indemnity reinsurer and administrator. We may
want to see a breakdown by issuing company, but T don't think that we actually want to treat the

companies differently. TIAA-CREF is a subsidiary of Teachers. | don'f think that we want {o leta
company avoid the requirement under WAC 254-60-040(4)] to combine successive generations of
similar policy forms by putting new business in a subsidiary.

From: Berendt, Beth (OIC) #9

TQ: Barclay, Lee (OIC)

Cc: Michelson. Lee (OIC)

Subject: RE: LTCI Rate Increase Requests: Teachers Insurance and Annuity Association of America,
TIAA-Cref Life Insurance Compaty, and Metropolitan Life Insurance Company

Date: Wednesday, June 22, 2011 1:17:22 PM

OK to proceed

From: Michelson Lee (O1C) #10

To: BerendL Beth (OIC): Barclay Lee (OIC)

Subject: RE: LTCI Rate Increase Requests; Teachers Insurance and Annuity Association of America, TIAA-Cref Life
Insurance Company, and Metropolitan Life Insurance Company

Date; Wednesday, June 22, 2011 1:57:39 PM

I have referred these filings to Mike Bryant for review of the nonforfeiture endorsement.



From: Bryant, Mike (QIC) #11
Sent; Wednesday, August 17, 2011 8:25 AM

To: Michelson, Lee (OIC)

Subject: Metropolitan Life LTC Rate Increase Fling

Lee-

This morning, I notified Metropolitan Life Insurance Company of our approval
of their LTC form filing, SERFF # META-127151671, related to their proposed
rate increase. In SIMBA, 1 note that you were prepared to approve the
corresponding rate increase filing, SERFF #META-127151572. Please contact
e if you have any questions - thank you.

Michael Bryant, JDD
Insurance Policy & Compliance Analyst
- Washington State Office of the Insurance Commissioner
P.O. Box 40255
Olympia, WA 93504-0255
Phone: (350) 725-7123 .
Email; MikeBr{@oic. wa.gov

From: Mickelson, Lee (OIC) : #12
Sent; Wednesday, August 17, 2011 8:29 AM -

To: Bryant. Mike {OIC)

Subject RE: Metropolitan Life LTC Rate Increase Filing

What about the Teachers and TIAA-CREF filings administered by Metropoh'tén?

From: Bryant, Mike (OIC) #13
Sent: Wednesday, August 17,2011 8:39 AM

To: Michelson, Lee (OIC)

Subject: RE: Metropolitan Life LTC Rate Increase Filing

Are those rate filings ready to go? If so, I will approve the forms.

From: Michelson, Lee #14
To: Bryant, Mike

Subject: RE; Metropolitan Life L TC Rate Increase Filing

Date: Wednesday, August 17. 2011 8:38:52 AM '




Yes.

From: Michelsen, Lee (OIC) #15

Sent: Wednesday, August 17, 2011 9:11 AM

To: Barclay, Lee {(OIC)

Subject: LTCI Rate Increase Requests: Metropolitan Life Insurance Company, Teachers Insurance and Annuity
Association of America, and TIAA-CREF Life Insurance Company

The 41% rate increase requests for LTCI policies issued by Teachers Insurance and Annuity
Association of America and TIAA-C REF Life Insurance-Company, administered and in some cases
assumed by Metropolitan Life Insurance Company, Have already been referred to Mike Bryant f or
review of the contingent nonforfeiture forms; there were no outstanding rates issues. Teday Mike -

-is approving the forms.. Unless.you.ohject, I am going to file the rates. The rates should be filed

promptly to keep the forms and rates actions in synch.

_From: Barclay, Lee (OIC) .. . i #16

To: Michelson, Lee (OIC)

Subject RE: LTCl Rate Increase Requests: Metropolitan Life Insurance Company, Teachers Insurance and
Annuity Association of America,, and TIAA-CREF Life Insurance Company

Date: Wednesday; August 17, 2011 9:25:48 AM

oK

From: Michelson. Lee (OIC) #17

To: Hinrich Jula OIC); Childers Mary (OLC); Holland Marnean (OIO: Bryant, Mike (OIC) Stoner. Bianca (OIC)
Subject: LTCI Rate Increase: Teachers Insurance and Annuity Association of America, TTAA-CREF Life Insurance
Company, and Metropolitan Life Insurance Company

Date: Wednesday, August 17, 2011 10.03.43 AM

Attachments; (illegible)

We are allbwing a 41% rate increase on policy series LTC.02 and LTC.03, issued by Teachers
Insurance and Annuity Association of America, and LTC.04, issued by TIAA-CREF Life Insurance
Company. Metropolitan Life Insurance Company administers the policies and has assumed some of
them.

The rate increase will be effective on the policy anniversary following 60 days" notice.

The company will offer several benefit reduction options in lieu of the rate increase, as well as a
contingent nonforfeiture benetit on lapse.

My spreadsheet listing LTCT rate increases since its inception is attached.



APPLICANTS EXHIBIT 2

DOCKET # 14-0187

(Public Records Requests made of OIC by Leo Driscoll)
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July 7, 2014

Oifice of the Insurance Commissioner
Fublic Resords

PO Box 40255

Olympla, WA 088504-0255

Ladies and Gant!amm

This s request made under ihﬁ Wasmngtan Pub[zc Rmords Ac;t for dxsch:ssure of OIC reaords
as to processing and disposition made by OIC of a premivo rate-inerease request submitted fo
OIC in 2011 pertaining to a specified individual long-term care insurance poligy form Isaved
i WA during 2001 to 2004.,

- —-My name fs Leo Dilseolly - ——

My residence and mailing address; 4511 B N@rth Gienngrae La, Spokane WA 99223
My BeMail address: pleod1@msncom
My Telephone numbier: (509) 747 7468

Explanation of Enelosures: Enclosed are photocoples of two pages of a seven page SERFEF
generated vecord, 6., the OIC State Tracking Number 230615 record, relating to OIC
pmoegsmg and depomiion of a premium sate increase reguest for the. sub;act individual long-
ferm care insurance policy form. The CHC records which I seek from GIC, If any such
fecords exist, relate to matters appeating on either oug or the other of those two sntlosed
pages.

For page of xefetencei I have marked the first enclosed page with the letier “A%, Informanan
on that page identifies the insurer, “TIAA-CREF Life Insurance Company”, and the “Project.
Name/Nusmber™ of the record, The “Filing ata Glanee” poriion of that page presents
information in three columng, The following ifems appear segnentially in the third column:

sState: Washington™s “State Tr Nuta: 2306157 “State Status: Filed™;

“Reviewer: Lee Michelson™; “I)wpcssitmn Date: 0BA 72011

“‘Dlsposiﬁon Dates 1071620117
Thave tmarked the second enolosed page of the 230614 record with the letter “B*, The
“Correspondence Swimary” portion of that page Includes these itoms aud entries woder the
heading “Dispositions™

Statns  Created By Created Gu  Date Submitied

Filed LesMickelson 087172011 08472011 -



Cescription of Public Records Saoght by this teussts Trequest diselodure and production of a frue

and complete copy of the Rllowing reconds If any such exist

A, Each and every writing, note, feport, memorandum, and/or record of any kind, if
any, made by any OIC representative In the course of O review, and/or as a result
of OIC review, of the premium rate-Increase request that was submitted to OIC June
10, 2011 and that Is the subjact matier of the enclosed “Filing at a Glance” segrent
of the SERFF Washington State Tracking Number 230815 record, ineluding any
pertaining to review theraof mads by 010’ Lees Michelson who is listed iy that
segment (see the enclosed page that | have marked "A™.

B. Any writing, report, and/or communication, if any, authored by or authorized by
OIC representative Lee Michelson, thet wes submitted to OIC personnel or to any
cther party by OIC representative Lee Michelson (or was filed in OIC’s records) on or

about August 17, 2011, as is or as may be referenced in or by the "Corregpondsnce -

Bummary” segment of the SERFF Washington State Tracking Number 280615
racord (see the enclosed page that | have marked “B").

| ook forward to your reply and acdvice.

L.eo Driscoll




st LI i L
* ey

&?&F‘F‘M;gmwm mm«rmsam : ’ St Washitngton

! F?fmgmmy, : ?74;# Wﬁm Isgronca Epnwfw Seate Tracking Mnbers 130815,
oy W Connpomny Traukig Nombers PLLATTL Ff'ﬂ‘ﬂfel-f’i’? ~RATES CF .
o ' LICHS Lang Term Cover (e S S LFROBA0Y Lorg Terny Cave « Giher -
Prowfuet Mot Tomge Torn Eare Fnsurenos : o >
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‘Filing ata Glance.
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Cf)mpany. TIAA-CREF Life Insurance Company
 product Name: Long Term Car insurance_ SEREF Tr Nurn: MEFME?’LM&W&MHW Ll

TOI LTCO6 Lang Term Carg - Other SERFF Status: Glosed-Flled - (Stats TF Num: 230815 ?%
Sub-TOL LTCO8.000 Long Term Cere - Other  Co Frlum: W1-27 T, (TO-LIFE - Siate Sialug: Filed -

, RATES}CC ' i
Filing Type; Rate ' Reviewsar(s) Lee Michslson

T Adthors: Sandrs Bannett, Ruth —— Disposition Dater 08172011 -
Rivers, Linda Willlams, Cherlss

Crittenden
_ Date Submitted: 08MDI2011 Disposiion Status: Filed
Implementation Date Requestad; ‘ © jmplementation Date: 101602011
St “Htate Fiiing Description: .

Generai Information

Project Name: LOUL04-TCL Status of Fiing v Domiclle: Pending
Projfect Number, W11-27 TL (T-C LIFE) Diate Approvad in Domicile:

Requested Fliing Mode: Review 5 Approval Diomivile Siatus Comments!
Exptanation for Combinatianiither: , . Market Type! Individual

Sutwrlasion Type: New Submission . individua! Market Typa:

Overall Rate Impaot: ‘ Piling Stetus Changed: 08/417/2011

' Stefe Status Chenged: 08/17/2011

Deemer Deter Created By: Fluth Riverg

Subrmitied By: Chenlse Crittenden : . Gorresponding Filing Tracking Number
Filing Desctiption:

This i @ premivem rale schedule inareass fiing Tor individuat fong-term carp Insurance policles, Please see our fling
Tatter for details,

Company and Contact.

Filing Contact mformation
Analiiam O, Wiison, Siaft Analyst

s 801 RoMe 22- ' 008-253-2200 [PHoria]
-PDF Pipeling for SERPFR Trektng Niwber META- 127150718 Cencraicd URH94011 as32 P
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State:
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State Tracking Number:
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30615

LICO6.000 Long Fereg Care « Qher

Eiate Subirnitted
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Leo Driscoll

Evoms *Leo Driseoll” <oleod] @msncon

Date: Friday, July 25, 2014 1128 AM

ot “Horrell, Stophanic (OE{:}“ '%Stephazﬁ RIS WAGOY
Subjeets:  Rer Publicrecords request

Thank you for your July 24, 2014 respohse o my ?ui:lix: Records Act Disclosura Request dated July 7,
2034,

. inowrespectfully request that OIC disclose and pmvidaia mea copy of the following described .

additional wraﬁﬁgs snd recards, i any axist, that are now ifs the passess;an, custody, and/or eontmi of

O

Each and every notice, writing and or item of correspondence and/or communleation in. whatever
form, and copy and/or record thereof, that was communicated by the Insirance Commissioner, or by
any employes, representative, or desigrate of the Carmmissioner; to Matropolitan Life insurance
Company andfor 1o TIAA-CREF Lifé Insurance Company ,that in substance and effect advised and/or

gave notice that an extension of fime was needed for consideration of the request for the 41%Increase

i premium rates that was submitted o OIC funie 10, 2011, and that s the subject of SERFF Tracking
Number 127150316, State Tracking Nurber 230615, together with any reply of responge therato
recelved by OIC from elther or both of those companies.

‘Thank you for your courtesy and assistance

Lao Driseoll

From! Farel, Stephanis (O10)

Sent; Thusday, July 24, 2014 837 AM
To: ‘Leo Driscoll

Lubiact: RE; Public records request

Gatd morming,

Attached please find tilng fracker number 230615, including olf related documents ossociated
with this fing,

With this response your request is considered complete.
#vou have any qu@shom or reduire acddifional aesistancs, plecse let me know,

Staphonie Ferrell

Formrs anigd Regordls Analyst 3

Public Reqords

Wenhington Skote Office of the Insuromce Cormmissionesy

PO Bom 40255

Olvriplcy, WA $8504-0255

3807257005 | Stephanief@ocicwa.gov | www.insrance wegoy

742512014



APPLICANTS EXHIBIT 4
DOCKET NO. 14-0187
(Legible copies of Exhibits I, If, & IlI

-of'Aotuarial Memorandum dated June 6, 2011)
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APPLICANTS EXHIBIT 5

DOCKET # 14-0187

(Correspondences pertaining to request for documentary information
requested of T-C Life by Leo and Mary Driscoll)




AHaiked 70712

L5 and Mary Ditseoll
4511 E. North Glanngrae Lo,
Spoksne, WA S9223

September 28, 2012

TIAA-CREF Life Insurance Company
Long-Term Care Department

730 Third Avanue

New York, NY 10017-3208

Metropolitan Life (nsurance Company

Administrator for TIAA-CREF Life Insurance Company
P.G. Box 737

Waestport CT 00881-0037

Re: TIAA-CHEF Life Insurance Corpany Long-Term Care Insurance Policles Nos,
00852450 and (9852468 issued 1o Leo J. Diiscoll and Mary T, Driscol], respeehvely

Ladies and Gentlemen:

As Insureds, we aré affected by the premium rates for our above-identified policies,
increases of which were made in 2011 by TIAA-CREF Life Insurance Company (*T-C Life")
and by its" Administrator for such polices, Metropolitan Life Insurance Company (‘Metlife”),

Pursuant to the provisions of RCW 48.18.300, we request that T-C Life furnish {or cause fo
ba furnfehed) to us a single copy of sach of the items that are jisted in the attachment, each
of which iters are perfinent {o the rates that affect us. We also address this lelter to MetLife
for informational purposes and coordination appropriate fo responding to this request

Floase Inform us whather the Hams requested are available in electronic form, if 80, please
e-mall a copy of sach requasted item o the undersigned Leo Driscoll at o m:j@ S0k

1 any items are nat avallable in electronic form, please maill paper coples fo us by U.S. maif
atour sbove listed residence address. We will make payment by check of your reasonable
charges for fumnishing the information, Please Inform us as 1o that amount,

Thank you for your courtesy and cooperation in responding to this request.

sc:oii Mary ’T n&wil




H

oty M

All tems listed below were filed with the Gﬁioe of the Insurance Commissionar COIC™) of
the state of Washingion but are ot availlable 1o us there. The actuaiial mermorandum dated
sdune 68,2011 filed by MetLife in support of the 41% rale incregse that has been
implemnanted for dur policles makes it evident that the items listed below Include information
that s p@rﬂnem o our rates, as follows:

‘T‘ha ﬁwt m itams Bstad hefnw seek Enfomatian astoour polmy ferms the L‘T{: @4

Policy Form Serfes which T-C Lifé issled from 2[1{}1 o 2004, Theé remaining items seak

| informationt pertalning to two {2) earlier serles of policy forms, _Li_sz, the LTC.02 and LTG.08

Policy ﬁm’rm Series that weré issusd by a different insurer than owrs, wjﬁéﬁaﬁiy the parent

company of T-C.Life. The June 8, 2011 actuarial statement says in’ substance and effect
that Metlife and T-C Life have bundled the three series of forms together “as one block of
business” for purpuses of implementing the 41% rate indrease, each of the three having
been desmed by them to be within the.same *oremium -nlaés” forauch purpose Thus all
three of those serles of forms affect the rates of our policies and each fem of information

listed below is information that is relevant and partinrit fo those rates within the meaning &f

' RCW.48,19.300.

The items of information that we request our Insurer to fumiiah to us are thess;

1. Application(s) and actuarial memoranda that wers submiﬂﬁd to OIC in gaining
approval of the inltial rates of the LTG.04 Polioy Form Serles (neluding TCL-LTC.04
{WA) Ed.4/00 Policy Form Including any riders or endorsements appfavad for lssup
with that policy fota

2. Application(s), forms, and other wiitings submitted 1o OIG for pur;wses of gaining
approval of the form of the LTC.04 Policy Form Series.



4,

2

Applications, Rate Filing materlals, and actuarial memoranda that were submitted to
OIC in relation to and in support of the initial rates of the LTC.02 Polley Form Series,
including those for sach of the following policy forms:

LTC-WA,02 Ed 2-64 LTC-E-WA.02 Ed, 4-97
LTC-E-AWA.02 Ed. 2-04 ~ QLTCWAO2 Ed. 4-97
LTC-WA.02 Ed. 4-97 QLTC-E-WA.02 Ed. 4-97

Including any riders or endorsements approved for issue with any of those,

Application(s), forms, and other wiilings subraitted to OIC for purposes of gaining

approval of the form(g) of the LTC.02 Policy Form Series,

Applicatiori(s), Rate Filing materiais, and actuarial memoranda submilted to OIC in
relation © and in support of the inftial rates of the LTC.03 Policy Form Series,
meluding for the following policy form(s): LTC.03 (WA) including any riders or
endorserents approved for lssue with that policy.

. -Apptidaﬁcn{s), forms, and other writings submitted o OIC for purposes of gaining

approval of the form of the LTC.02 Policy Form Series.
Application{s), Rate Filing materials, and actuarial memoranda submitted to OIC In

refation {0 and in support of the rate reduction for Policy form serles LTG.02 (as
refsrenced at paragraph no. 18, page 8 of the June 6, 2011 acluariat memorandum).

Méryz T, ?gﬁscoli '

/)

143, Driscol
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as faswres dr aduiinistrator® for TIAA-CREE Eife
Insuxaiee Company and Teachers Tnsncance and |
Annnlfy Association of America

TopgTekm Care
A Bok 990028

Haeiford, CRO6199.0028

November 14, 2012

Leo J, Driscoll

Maty T, Driscoll

4511 B North Glenrigrae L.
Spokane, WA 99223

Re: Polioy Nuraber: 09832450 for Leo J. Drfscoll
© - ‘Policy Number: 09852468 for Mary T, Driscoll

DearMr. and Mus. Driscoll:

Insufame Compax;y {“Mﬁmfa % aridh TIA A CREE Iizf& Inﬂwance Company (“T«G Lif&"} i
your Jetter you requested copies of the applieations, sctuarial memoranda, and forms involving
the approval of the nitial rates and forms for the T+C Life Long-Term Care policles currently
administered by MefLife,

Per your fequest, wo have enclosed the following documents for your teview:

LYC.04 Policy Form Series
1. ‘Washington 84 Forms, Raim, and Approval
2. Washingten 04 Amendments, Correspondence

Wenote that you have requested that T-C Life provide you the documents listed in your letter
pursnant to ROW 48.19.300, ‘This statute, though, does not apply to disability fusurancs as stated
n ROW 43.19,019, Under Washington law, lohgsterm care Insiranse Is 2 form of dmaﬁmty
insurance as prosoribed in RCW 48.11.030; Accordingly, the statute cited in yous Jetter s
inapplicable here, and as such, T-C: Life is not mqmr@d undm* Washmgwa Taw to send you the
documents requested in your letter,

. 'We appreciate the opportunity to address your concerns. For assistance with Iy quesﬁcﬁs about-
o coverage yon may contact MetLife Customer Service at 1-888-748-4824, Our Customer
Service Rapresematives are avaflable Monday through Frdday 8:00 am. 10.11:00 pan., EST.

Sincerely,

TR

Laura H. G‘:al‘i}ertson o _ : , . ¥
Client Ligison '
Meétlife Long-Tem Care

* Metropolitaw Ltk Inspvanse Sompany (CMeLife") Ts the Insirer paly for those TIAS-CHREF Lif Isunnce Company {Y5-C
Life™y and Teathers Fasstancs and Annuity Assovintlon of Americe {*TIAAY) rﬂiayhpiﬂm who have aceapied the tranefer of
their Long-Tere Core coverage to Metlife, Metlifeds the administrator f6r all other T-G Life and TIAA policyholder.



Lew andt Mary Delscoll
4511 B. North Glenngrae Ln.
Spokane, WA 99223

January 8, 2013

TIAA-GCREF Life Insurance Company
730 Third Avenus
New York, NY 10017.3206

Aften: Long-Tenm Care Insurance
© Metropolitan Life Insutanice Company
Administrator for TIAA-CREF Life Insurance Compamy

P.O, Box 737
Wastport, CT 06881-0937

Atten: Laura H. Gilberlson, Long-Tetm Care

Re: TIAA-CREF Life Insurance Company Long-Term Care Insurance (LTG) Policles Nos,
08852460 and 09852468 Issued ta Leo J. Driscoll and Mary T. Driscoll, respectively

Ladies and Gentlemen:

This letter relates to the MetLife 11/14/12 letter response (with enclosures) to our 92012
letter raquest for infarmation from T.C Life (with attachment) that ts pertinent to the rates of
our above-referenced LTC! policies. Our request was mads pursuant fo RCW 48.19.300. No
separate regponss to or acknowledgement of our 820/ 2 letter was radsived by us from
T4 Life. The respanse provided certaln documents for which we thank you,

We here address three (3) aspects of the Meilife 11/14/12 response:
FIRMMMWMLMWW

. Apart from the statules that it cited, the MetLife 11/14/12 response dld not cite any
authorily to support its contertion that “Under Washington law, long-term care insurante Is &
form of disabllity insurance” antlor its’ assertion that RCW 48.19.300 is inapplicable here.

© Sugriad v+ wailed 503
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“Insurance” is dofified by ROW 48,01.040: "nsurance Is a contract whereby.one
undertakes o mdemmfy grother or pay &' spmﬁﬁd amount upon determinable contingencies”,

RCVY 48.11.030 defines “disabl iaty insurance” as follows: "Disability insurance™ is
insurance against imeiﬁy injum diashl&ment o daaﬂa by am:idam, against disablement
resulting froms sicknose, and svery ns ining thereto Including sfop loss insurance.
"Stop loss insurance™ i msurance against *the sk of acommlc loss assumed under a seif-funded
employew disability benefit plan.” [Note: the bold print emphasis and underimirtg emphasts are
ours. In bold print are the determinable eontingencles insured against; the uridarﬂnad words

both extend and limit what is meant by 'disability insurance’, ' s

RCW 48,84.020 defines LTCL : “Long-term care insurance” or Ylong-term care benefit
caﬂime;“ means any i:nsurance pcaik:y ;3r ben&ﬁ caﬁtt’act pﬂm&ﬁly aﬁveﬁisad mark@ted ﬁﬁ’ersd or

to ;cieﬂtzfy me ‘cietemnabie ccnﬁnganmes msred aams;‘t by that farm of insurame

Clearly, the detemmab!a sonfingencies insured against by ‘disability insumnee 4%
defined by RCW 48.11.030, da notinclude any requisite slement that the insured incur
nesd for care - - care of any kind whatsosver, As to disabllity insurance, as so defined, the -
incurrence of care. I8 #non-lssue. And not every disablerient is smbraced within the
statutory definifion of ‘disabiiity Insurance’. }t does not inohxde naturally-cecurring
enfeeblement or disablement, It includes only those caused by accident or sicknaas.

Conversely, the determinable contingencias Insured against by L‘?ci‘ as defined by
RCW 48,84.020 donot include any requisite elament of injuty, actident, or sickness, Thosa
are nor-issues as fo LTCL Indeed, the need for long-tenm sare often arises from natural

‘ agin_g or Undetermined causes which ;:annr:st be linked 1o injury, accident, or sicknass.

disabi lity insura_nce_. _ag per R,GW 48.11 QaQ and of Lo, 28 pa;r RCW 48, 84, 020, are
distinctly-differént. They have differert purposes and functions, As we understand i,
disability insurance s pringipally designed and touted fo insure against the risk of foss of

‘one’s expectad paycheck or eaming pawer resulting from injury, accident, or sickness

during one's working vears whereas LTC! is principally designed and touted to instre
against the risk of loss of accumulated assets by the devastating costs of LTC that may
arise in alder, retirement years.

Obviously, the.wards In RCW 48.11.030 “and every Insursince appertaining thereto”
somewhat exfends the scope of the description of ‘disability insuranice’ appearing in that
statute yet those same words likewise fmit that extension. The ordinaty, acpepted meaning



of tha word apperfaining is! bélonging to, 8 parf of, or an adfunct of.  The statute logically
identifies ‘stop loss’ insurance (Le., Insurance against risk of loss “under a seli-funded
smployes disabliity benefit plan.”) as being within the limits of the extension. That insurance
appropriately and logically befongs fo, is parts of, is an adjunct of the ‘disabliity” species of
Insurance within the Intent of RCW 48.11.080, LTCH, so differently definsd by RCW
48.84.020, does not appropriately or logically kelong to that species.

SECOND: The Metlife 11/14/12 response did not provide o us a Key acluari

memorandum requested by item #1 of our attachment to our’ 0/29/12 Imtar relative 1o the
LTC.DAWA) Lase policy form.

A document that was provided relates to optional riders being offered for the base
policy form WTGC.04 policy form. it is entitied “Amendment fo Actuarial Memorandum and
Rate Filing” and was submitted fo OIC in July, 2001, At page numbered 2, it includes a
seetion entitled “Premium Rate Development” that references the missing astuarial form. &
reads in part as follows:

“The rates for these riders were developed using a simuiation model, and the

actuarial assumptions (incidence rates, mortality rales, lapse rates, terminafion rates,

underwriting savings, interest rate and expenses) as described in the Actuarial
Memorandum that is currently on fle with your depariment, *** ©

The 11/14/12 respanse to our 9/28/12 response did not Include a topy of that
aciuarial memorandum which addresses pricing of the inltial rates for WTC.04 policies.

o the mgzgr TC.03 gggjcgiams e feuested by fems 43 ta 7 o
atfachment to our 928/

That affachment to our 820712 lefter explained the pertinence of the requested
LTC.02 and/ LTC.08 Information to the rafes of our poficles. We now supplement that
explanation by noting that we and our LTC.040WA) policies were and gre affected by the
rates of the LTC.02 and LTC.03 form policies as inifially approved, and by any changes
made to those vates. That is evident from the June 8, 2011 actuarial memorandum filed
with OIC in support of the 41% increase In rades, iIncluding without limitation s’ references
at pages 6 10 8 as 1o the Initial premium schedule and pricing assumptions for the bundled
LTG.02, 1.7C.03, and LTC.04 policy forms

Condluding Requests. We ask thet you sonsider this letier and, as to the FIRST matter
above, we ask that you reconsider and promplly withdraw the contentionis mads in the
Metlie 11/14/12 response that RCW 48.16.300 is inapplicable here. As to the SECOND




. leoJDrhscol MayT.Dhseol

I

matter above, we ask that you prompily provide us with a copy of the missing aofuarial

memorandum as to the LTC.04 policy form that is spedifically referanced in the July 2001 '

“Amarnidmeht to Actuarial Memorsndurs”.. As t6 the THIRD matier above, we referate our
requasts for pertinent information as requested by flems #3 to #7 of our attachment to our
8/20/12 letter, : :

Respectiully submitted,
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Metropolitsn Life insura‘m:é Conipany wetllfe

as insurer or adminkstrator® for TIAA-CREW Life
YeEuFines Uoinpany and Teackars Tosnranve md
Aunvity Associntion of Amevics

Long-Term Care_

P.O, Box 990028

Hertford, CT 061990028

February 6, 2013

Mr. Leo J, Driscoll

Mrs, Mary T. Driscoll

4511 B. North (Henngrae L.
Spokiane, WA 99223

Ra:  Polivy Number: 09852450 for Leo I Dgooll

Policy Number: 09852468 for Mary T. Driscoll
Dear Mr. and Mrs, Driscoll:

We are writing in response to your letter dated 1/08/13 that iz addressed o Metropolitan Life
Tnsurance Company (“MetLife”) and TIAA-CREF Life Insorance Company (“T-C Life”), We
note.that you Issued an eatlier letter to MetLife and T-C Life dated $/20/12, where you requested
copies of the applications, actnarial memoranda, and forms fnvolving the approval of the initial
rates and forms for the T-C Life Long-Tetr Care policies curvently administered by MetLife,
We glso fiote that on 11/14/12 MetLife lssued a regponse to wour eatlier letter, where we
indivated that MetLiTe was under no legal obligation to provide you with the foregoing
docomoents. T your latest fetferdated 1208713, you state that you disagres with MetLife’s
trterpretation of the law, and as such, you seiterte your reguest For the forepoing doctmments.

We have thoroughly reviewed the arguments taised in your latest letter, however, MetLife's
position remaing wnchanged. As stated in our letier dated 11/14/12, under Washington Taw, long-
term care ingurance is & form of dsability Insusance as preseribed n ROW 48,101,030, Whileitis
your position that you frs entitfed to doouinents pursant fo RCW 48,189,300, this statute does not
apply to disability iguias a8 stated dn REW 48.19.010. Accordingly, it remains Metlife’s |
reyuired- imder Washington law to provide you with the documents

position that T-C Lifedsniot requi

seiquested in your letier dated 9/20/12.. .7~

We a;@g)zeciate the e;apemmty to fazkhéss your concerns. For assistance with any questions about
ybur poverage you may contact MetLite Customer Service at 1-888-748-4824, Our Customar

Bervice Kepiescitatives are avatlable Monday through Friday 8:00 a.m. to 11:00 pm. EST.

Sincerely,

Tawra H. Gilbertson
‘Clisnt Liaison -
MetLife Long-Term Care




i i
Leo dnd Mavy Driscoll -
4511 E. North Glenngrae Lu.
Spekane, WA 99223

Mareh 5, 2013

T;Mmcﬂﬁfﬁ Life Insurance Gcmpany
T30 Third Avenuea.
New Yoik, NY 100178206 .

——————Atlen; Long-Ferm-Sare naurance —— ——-- e

Metropolitan Life Insufance Company

Administrator for TIAA-CREF Life Insurahce %‘.’:ompany
- PO Box 737

-West;mrt CT 068810037

Aﬁen Laura H. Gilbea'tson, L:Jng:ferm Qare

Re: TIAACREF Life Insurance Company Lang—”farm Cara Insurance (LTCI) Policies Nos.
09852450 arid (9862488 issued tolaod, Dnset;li and Mary'f Drisgoll, respeafweiy

" Ladies amﬁ G@nﬁamen

Wa have received Ms. Giibertson s lefter of 2/06/13 in response f:c: eurs of 1/08/13 that
identifies requested items of iriformation that your have not provided fo us,

Unfartunately, Tt appears that you and we are af an impagse s to whathﬂr RGW 48,198,300
{s or s not applicable here,

Without walving or prejudicing sither your position or our position on that issue we
tespectfully request that, in keepling with good falth and faimess in relation to the imposttion
of the 41% premlum increase and the buridling.of policy forms for purposes of that increass,
the insurer. promptly provide o us (or cause o be provided to us) thé lterms of inforination
described in the attachment to this letter.” We request that information so that we may better
assess and understand the reasons and justification for the premium Increase. All of that
information was previously requested In our earlier letters of 9/20/12 andlor 1/0BM3.

We will pay your reasonable cosls incurred In providing the information. Please advise as to

tha amount Respettiully vours,

Lea /Driscol ~  Mary " Driscol



Attachment to letier dated March §, 2013 from Leo and Mary Driscoll 1o TIAA-CREF Life
Insirance Company and Mefropolitan Life Insuranses Compaty, Administrator for TIAA-
GREF Life Insurance Company

List of items of information requested:

1.

All actuarial memoranda subanitied to the WA OIC refating fo LTGO4(0NA) policy form
that you have not provided fo us, including without lisitation the *Actuarial
Memorandum” that is described in the following excerpt from page 2 of the
“Amendment to Actuarial Memorandum and Rate Filing”, under the section entitled
“Premium Rate Development”, that was filed wit the WA OIC In July, 2004, relating to
the LTC.04(WA) base policy form;

*The rates for thesa riders wers developed using a sirmulation model, and the
actuarial assumptions {incidenice rates, mortality rafes, lapse rates, termination
rales, underwriting savings, Inferest rale and expenses) as described in the
Actuarial Memorandum that is currently on file with your depariment. * ***

Applications, Rate Filing malerials, and all actuarial memoranda that were submitied
to thie WA OIC in relation to and in support of the initia] rales of the LTC.02(WA)

Poliay Form Serles, including those for each of the fcl?owing polley forms:

LETC-WA02 Ed 2-04 LTC-E-WA.02 Ed. 4-97
LTC-E-WA02 Ed. 2-64 QLTG-WA.02 Ed. 4-57

LTC-WA.02 Ed. 4-97 ' QLTC-E-WA02 Ed, 4-87

Including any riders or-endmsammi& approved for issue with any of those,

. Ap’;)ﬁcwa_t?m(s}, forms, and other wiltings submitted o the WA OIC for p‘urpbsas of
-galiing approval of the form{s) of the LTC.02{WA) Policy Form Series,

Alt actuarial fnemoranda submitted o the WA OIL n relation to and In support of the
initial rates of the LTC.03 Folicy base form and in relation to and in support of any

riders or endorsements approved for issue with that policy.

Ap.piisaﬁan{s), Rate Filing materlals, and actuarial memoranda submitied to the WA
OIC in relation o and in support of the rafe reduction for Policy fonm series LTC.02
(as reforenced at paragraph no. 18, page 8 of the June 8, 2011 actuarial
msmorandun




. _Spoketie, WA 99223

o : LT Read Hisks

etlife
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e
M&mpm:a Lo Taswrancs ﬂﬂmpany
ax insireror admbistrator® for TIAA-CRER Life
Insurance Company and Tenchers Insarance fnd
Apnalty Assodlation of America
Long-Term Cave
2.0, Box 950828
Hartford, CT 661990028

Apiil 3,2013
Mr, Leo T, Driscoll

Mirs, Mary T, Driscoll
4531 B Nogth Glennigrae L.

Re: Policy Nimber: 09852450 for Leo J; Dijgcoll
Polizy Nuinber; 09852468 for Mary T, Driscoll

Droar Mr. amm'rs Driseoli:

We are vm:;ng in response fo your letter dated March 3, 2013 that is addmsed 10 MetLife :md T«
€ Life. Wo nofe that you issued two provipus letters to MetLife and T-C Life. dated September
29, 201 2-ang Januat}' 8, 2013, where you requested copies of the applications, actuarial
‘memerands, ahd forms fnvolving the approval of the injtiel rates and forms for the T-C Life
Long-Term Care policies currently administored by MetLife. ‘We also note that on Noveraber 14,
2012 and February 6, 2013, MetLife issued responss o yorr previons leiters, whers we
indicated theit Metl.ife was under no legal obligation to provide yoii with the foregoing
documents. In-your latest Teiter dated March 5, 2013, you acknowledge that you and MetLife axe
atan Jpassé 44 to whether the law gited fn your letiens 3 applivable to long-im:m care, 4nd you
reltorate your sequest for fhe foregoing documents,

As stated | ingur previots responses, we tave careﬁally réviewed the a:guments yaised in youi
previoos | letters. Your Intest Teiter does not appear to provide sy additionsl informationar .
support that you are entitled to the documents referarioed it your letters.” Accordingty, M@ﬂ.ai%’
- position that ROW 48:319.3004 inapplicable to long<term ot insnrince (which s a form of -
disability insuranes) remains unchanged, To that end, 1f'r’é"nfaids Wietlife's position that T-C
Life is not required vuader Washington law to provide: yan mth the documents mquested i your
previous letters,

‘We appreciate the opportunity to aﬁdmss your vonéerns. For assistance with any quﬁsﬁom about

yout coversge you may contact MetLife Customner Bervice at 1-888-748-4824. Our Custormer
Service Repmgentatives are avaitablc Mcmday t}mmgh Ii%‘nday 8:00 am. to 11:00 p.m. EST.

Si’ncem!yﬁ

wg

Laiiia H. Gilbertson ' '
Chent Lisison
MetLife Long-Term Caye
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APPLICANTS EXHIBIT 7

DOCKET # 14-0187
[Letter 9/25/1998 from actuary Larry Scheinson to OIC re LTC.03(WA) Rate filing,

OIC Tracker ID #98994)
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T Teunbors xmmmca pid Lary Schyluids,
Anpuity Amcclation . FSA

, Assiziont dekeiy
SN E, i York, MY 10087 TERMIAL IR eni 6838
ﬁwam St ‘%’%@%ﬁ?@ S306 Lo
Sepember 25, 1808
RECEIVED
¥ %@ Commissionsr 8k¢ 28 108
e i f LSS Commisonst  INSURANCE COMMISSIONER L

Post Office Box 40255 gg}‘gg & CO?‘HR&G’TS : = ST

- Olympla, WA 58504-0235

L Re  Long-Teom Cure Form LTC.OH(WA) et al
S " Rate Filing 1
R o crunial Memorsndem -

Tiear Ms. Janis LaFlash:

Enclosed & your approval please Snd & RafaFiling and Acsuntal Memorader support
© 0 of gur new individual long-term sare policy ferm LTCO3(WA). This Rirm is strustured in
N pocondance with tax-quatified guidelines under Setion 7702B(6) of the Inmternal Roversue Code,
. ‘We plan to issue this new policy form baginnirag Jasuary 1, 1959

Some of the new policy options and festures being introduced with this form are;

1. Bonefit Periody] Upliiited~{3 vear, § yeur, and 7 year periods a6 ahio avaitable)
2. Benefit W&tmg ?md 355 days (30 :Iay and 80 day peviods are also svailable) .
s 13 A lﬂ% SQGusai mmum {iftoth ﬁpnnm gre issued a poliey undey this ﬁz:m)
%, Benefit Trigger: -2 of 6 Activities of Daily Living
- uge of “standby assistance” loguage instead of
"astive oneo-une atsistance” lanpuage
6. Assisied Living Facifity Care Benafits
7. Alzheimer's Facility Car Benefits
8. Howpice Facility Bengfits
9. Bensfits for Caregiver Training, Emerpenty Response sys:ems and,
‘Durable Medical Equipment
, 6. Home and Community-Based Care Benefitg
- - 100% Hogne Health (30% Home Heslth remaing gvallable)
. - Homernaker services
« Licensed homs health care providers not affiliated with an agency

{
A o BTN e Niwd




oo

-

In pﬁcing this niewe policy form we modified cur assumptions for morbidity, mortality,
nterest, and contribution to contingency reserves. The morbidity sssumptions are based both on

our piiol of expetiencs nd the inpus oF our reifisurer,

‘Wa have also changed the wethod uzed to calmiliate the levedd prewium, In the past we have
assumed premiurns are paid while an insured is on claim, and we pay a corresponding waiver of
prenium benefit, Now we mmpiy sasume that pmmmms gre not paid wiuia 8 fnsured i3 on clafm,
50 that & corresponding waiver of premium bensfit is not included in the pricing,

The edodlation of the 100% Howie Hexlth Cargoption has also chanped., Wonow assumse
fhat the Bl 1009 of the Nursing Favility Care Dolly Huenefit Maximum iy uiilized, whereas boflwe
wi assumed fess than this would be used. In cordunclion with this, the Home Health Care day per
week nssunption hag beon lowered.

Except as mentioned above, this filing is substastially based on the prior Blings of our
curredt poliey farms QLTC-WA.02 snd QLTC-E-WA.02, Bd. 4.97 et al, which were most recently
phaced on file with your Deparitent on Decembar 30, 1957,

Current policyholders will be handled as follows: :

 Since the prembums for this nevw form LTC.O3(WA) et al) are in many cases lower
than the premiums for owr ourrent foom {QLTC- WA 02 and GLTO-BWAGL Bd 487
al), we will be fnstitining 8 rate reduction on the current form. Most policyholders will
recelve & rate reduction.

A filing for thiv mfa mfawﬂm ons forms QLTC-WA.02 and QLICAE-WA.02, Ed, 4-97
#t al was filed on Sepromber 18, 1998,

Addidonatly, we will offer this new form (LTC.030WA) et al) to all current
policyholders who have coverage under forms QLTC-WA,02 sod QLTOB-WA02, B4, 4-
57 g1 ol. ‘This offer will be available on o gusrantsed isspe basis if scoepled withiln s Bmited
period of thre (Le, 3¢ days). Policyholders wili bz able to switeh to the plan most
comparable to their current plan {or perform o Himited upgrads) without undemr‘iﬁng i
the policyholder is impaired in 2 or more ADL's or Is Cognitively Empaired at the thne of
the offer, the offer must 53l ba accepted Within the limited period of time, but the upgrade
il oot be wisde effactive il affer e polioyholder hey wot beon impsadeed In2 or more
ADLs or Cognitively inpaired for 180 days.

The premium for the new form (LTC.OHWA) ot al) for mﬁc,yhotdm actepting the abovs

 offer wil be the attained nge premium for the new form less & premium credif, The maiﬁadmiagynf‘

the premivm credit s desoribed tn the Rate Filing rod Actunrial Memorandum,

We wish to except from disclomire il actuseis! nformation snd momorands gy well a8
any sther information deemed proper by the Departent,
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We {ook Forwaed to your assistance in ;Aacmg thess rates on file with the Departs
you have any guestions, pleass copiact me at lm&@ﬂ«%ﬁ%i& ot 5633 or ia myabsm% yc:ru can.
vontact Bail Klayiden ut ot 2810,




APPLICANTS EXHIBIT 8

DOCKET # 14-0187
(Letter dated May 30, 2000 from actuary Larry Scheinson to OIC
Re Rate Filing for LTC.04(WA) Policy Forms ,

OIC State Tracker file #141617)
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{ Tenchérs Insuvancs and
Annaity Association

- ¥ Thied Aveais, Bk Yok, MY 100173205
124900000  FROO BN

Lavy Bebchisme, FHAMALA,
Agsogiaw Astpary
1E0GE8252733 et 6638

May 36, 2000
Deborah Senn, Insursnce Commissioner
‘Washington Office of (nsuranee Commissioner

Insurance Building. 1
Post Office Box 40235 .
Olympia, WA 98501 : g
- T AnMs, Gail T Mixon S S -
Policy and Rate Analyst I :

| The only significant changes are:

: 1L 1 AREF Lifs Insnvanee Company
(TTAA-CREF Life)
NAIC LW 60142 FEIN #: 13-3217848

Fato Filing
A;:tzmriai WMemovandum

Dear Ms. Nixom

Enclosed for your approval, please find in dgplieam & Rate Filing and Actparial
Memorandum in suppost of our individual lang~ténn care poliey foreos TCL-LTC.04(WA)
These forma are being filed on behalf of TIAACREF Life tnsurancs Company
(“TIAA-CREF Life”), a subsidiary of Teachers [nsurance and Annmt}! Association, Minimat
changes were made o the forms mainly fo support the adminisitation of the sew subsidiary (Le,
&h&ngmg TIAA 1o TIAA-CREF 1ife}. ' :

The forms are structured o accordance with tax-gualified guidelnes nnder Section
THZB(B) of the Internal Revenne Code. We pla] to issue these new policy forms in early 2000,
depending ori fhe number of state-approvals :hai Wi receive.

The Rate Filing and Actuarial Meforandum’are virtually identical to th& TIA4,
LTC.03(WA) material approved by your Departarient on fanuary 7, 20942
1. Rates are now Jevel at lsane ageq 25 and undjzx {for LTC: (}3(WA}, Tales are lmi at dssug

ages 44 and under).
2: There are changes in the policy change and premwm cmdit d;sc:usmen

:
|
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3. The addition of 2 simplified gnderwriting enfollment that is available for certain smployees

- of employer-sponsored institutions endorsing this approach. This simplified vnderwriting
approach is available to employess who on the effective dats of their coverage, are actively
at work on a full time basis away from their place of residence and who are not above age
74. Such employees can receive & policy withont ful) underwriting within an enroliment
period (or within 31 days of employment forfnew hires) if they certify that they are not
currently fropaired in any Activities of Daily" meg, and have not used LTC services in the
past 12 months, :

Emplayees not meetitg the above reqmremefits, retires, spouses, and ol:her family members
would go through full underwriting. The prefitm rates for this approach would apply to
each policy issued through the institution, whether or not simplified underwriting was used
for the apecifio policy.

F

We wish 1o except from disclosure ull aetugrial information snd memoranda as wel as
any other information deemed proper by the Department,

. i -
1 look forward to your assistance {u placing these rates on £l with the Depactment, If youn
have any questions, pleage contact me at 1-800.842-2733 ext. 6638,

i

e o Sineerety,

Larry Scheinson, FSA, MAAA
Associate Actuary

-
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APPLICANTS EXHIBIT 10

DOCKET # 14-0187

(Changed “Policy Schedule” form delivered by MetLife for policy of Leo J. Driscoll,
showing “Effective Date of this Schedule, August 1, 2012”;
does not identify name of the Insurer or the policy number)
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POLICY SCHEDULE

S oy
GENERAL POLICY INFORMATION ]
Mg of Trisured: LEO } DRISCOLL EH KK K-XK-8482
Date of Bivth: 11/14/1926 _ - Ape 75 Yeats
Policy Biféotive Dat-August 1;%:2002 _ _ : Policy Number; 80852450

{Bffective 12:01 AM)
Effective Date of this $checm13 August 12013

This Policy was issuad in the state of W’ashmgian,

BENEITS
Lifetime Benefit Maxfmmm (as of the Effective Dato of this Schedule)  $325,324 .50+
*#the amoimt shown does not reflect any elaims paid or payable ’

Worging Facliity Cars Datly Beoefit Maximom : $178.26 per day
Homie and Commusity-Based Care Daily Benefit Maxionm | $89.13 per day
Benefit Waiting Period 00 days

"This policy is sufficient to provide af Teast 3 years of benefifs,

Care,giver — : Lifetime Maimuom of $891,30

Respite Care Maximum of 24 Days in sny 12 Month Period
Durable Medical Equipment Lifetinse Maximum of $8,913.00
Emergency Responge Sysbein Maximun of up to $35.00 per Month up to 36 Months
Initial Instaliation Fes Maxinvom of up to $75.00
OPTIONAL BENEFITS : - : E
Shared Care Option — - w s s e Rldewm attached to the Poliey -
‘Tnflation Profestion Option ) Rider is attached fo the ?ohcy
EREMIUM SUMMARY
Basic Benailts . 8547751
Options] Bonofii{s): )
Shared Cara . $31.22
Tnflation Protection Option ‘ : $138.43
Total Monthly Premiom . $468.28
Total Monthly Premium L2145
With Spousal Discoun
Flocted Paymont Mode MONTHLY

Total Modal Preavivm $421.45

THIS POLKY SCHEDTLE REPLACES ANY POLICY SCHEDULE AND ANY SCHEDULE. GF
ADUBITIONAL BENEFITS AND PREMIOMS BREVIOUSLY JSSUED TO YOU

TCLALTCHAWAY . Puged
g, 440




s

POLICY SCHEDULE

i
B
:
£
:
B

Sl
_ ATIO) _
'ﬁame of Tasur ﬁ'ﬁﬁ. m& 3 I}Ri‘E{EO’LL B8 XEXXHK-B482
Dt of Birfle 111441 5?26 Age 75 Years
Poliey Eifeetive BateAngust 12007 | Po}icy Muwber: 19852450
(Effective 12:01 AM) s
Bffective Dote of thig ﬁeheduie A 1 :
This Policy was fssued in the state af Wadhinglen,
BENEFITS
1Lifetime Benefit Maximum (e of the Bffeotive Dats of ﬂxis Scheﬂnia) $325,324 59”‘*
w¥phoamount shovn Jous not efleet any-elalms pald or payab!e e
Mursing Facility Care Dafly Benefit Maxinum . $1i‘8 26 y&r day
“Honse dnd- Commiunity-Based-Care Daily Beneflit Maximum-——————$89- 3 per-day ———
Benefit Walting Period " Y0 days
This policy is suffiefent o provide at least 5 years-of beniofits.
Carepiver Tralodng’ -  Lifetime Maimum o£5891.30
Respite Cora T Mariniamn o @f T Daysinany B2 MonttPerled
Dijrabile Medinal Bguipraent Tifotinie Muximum-of $8,913.00
Emergency Response System Maxinnim of up to: $35 00 fer Month up #0386 Monthis
Tnitial Trstallgtion Fee Maxilnmn ofup to $73,00
Shmeare Dja‘tmﬁ i -~ Ridesds aftached o the Pliey - - o
Inflation Protestion Option Rider ix attached to the Polivy
P u ” .. 4 5 !
Bashe Benelifs B TR
Options] Benefit(s): g
Shated Cate : $31.22
Tnflation Protection Option “ $138.43
Total Monthly Preminm Pa58.28
Total Monthly Prowiim $421.43
With Spoussl Discount
. Flested Payment Mode MONTHLY
Total Modal Pronthiss $421.45

THES FOLICY SCHENULE REPLACKS SNY POLICY SCHEDULE ANIF ANY SCHEDULE OF
ADDITION AL BENEFITS AND PREMIEOMS PREVIOUSLY ISSUED TO VOU

TCLALTCOHWA)
B, 400
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APPLICANTS EXHIBIT 11

DOCKET # 14-0187

(Excerpts from The Lewin Group Study)




#2000-02
Rebrudry 2002

Long-Term Care Insurancer An Assessment of States’

St

_ Cepacityto Review and RegulateRates

by

 Bteven Latzky
Lisz Maria B, Alecxin
_ Ryan Foremsn

 The Lewin Group-

The AARP Pablic Policy Tnstitute, forrmed i 1928, is part of
the Poligy and Strategy Groupat AARY. One of the misslons
of the Institute is to foster research and analysis on public
policy issues of importance fo mid-iife and older Americans.
This publiction teprosents parf of that, effort:

The views expressed heteln are for information, debaie, and
discussion, snd do not necessarily represent official policies of
AARP,

@ 2002, AARE,
Reprinting with permission only,
AARD, 601 1 Street, N.W., Washington, DC ?.{3949
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"The MAIC rovisions fo the Model Regulation, adopted in August of 2000, feqidre:
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\ & Spesific information about the rate increase history of a casrier for the tast 10 years,




