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This case comes before me on the Parties’ cross Motions for Summary Judgment,

pursuant to the Scheduling Order filed September 26, 2014. I have considered: The

Office of the Insurance Commissioner’s Motion for Partial Summary Judgment, filed

September 26, 2014; the Motion for Summary Judgment of Rent-a-Center Inc., Rent-a~
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Center West, Inc., Benefit Marketing Solutions, L.I.C, and Benefit Services Association
(collectively, “Respondents™), filed September 26, 2014; Insurance Commissioner’s
Reply to Motion for Summary Judgment, filed October 31, 2014; and Respondents’
Opposition to Office of the Insurance Commissioner’s Motion for Summary Judgment,
filed November 7, 2014 (including attachments to such submissions).

1. On May 1, 2014, the Office of the Insurance Commissioner (“OIC”) filed a
Notice of Request for Hearing for Imposition of Fines as to Rent-a-Center Inc. and Rent-
a-Center West, Inc. (collectively “Rent-é-Center”), Benefit Marketing Solutions, LLC
(“BMS™), and Benefit Services Association (“BSA”).

2. Oﬁ May 2, 2014, the Hearings Unit filed a Notice of Receipt of OIC Notice of
Request for Hearing.

3. On May 7, 2014, the OIC filed an Amended Notice of Request for Hearing,
The crux of the OIC’s present allegations against BMS and BSA is that they were not
registered as service contract providers and that they had no certificates of authority to act
as insurers in the State of Wgshington. The erux of the OIC’s allegations aéainst Rent-a-
Center is that it was not licensed as an insurance producer in the State of Washington aﬁd
therefore was not qualified to solicit insurance coverage.

4, On May 15, 2014, the OIC issued an Amended Cease and Desist Order in
Matter No. 14-0081 (“Amended Order”), requiring BMS and BSA to immediately cease
and desist from engaging in or transacting unauthorized business of insurance in the State
of Washington, including advertising and/or solicitation of service contracts or other
insurance-related products, and from seeking or soliciting insurance business in the State

of Washington and participating in any act of an insurance producer or insurance
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company in seeking or soliciting insurance business, including service contracts, in the
State of Washington. The Amended Order was based in substantial part on the OIC’s
conclusion that BMS and BSA acted as unregistered service contract providers, whose
contracts to indemnify consumers or pay a specified amount upon determinable
contingencies constitute “insurance,” as defined in RCW 48.01,040.

5. On June 13,2014, BMS and BSA filed a Complaint for Declaratory Relief in
Thurston County Superior Court (“Declaratory J udgxﬁent Action”), asking the Court to
declare Vthat the OIC lacks jurisdiction. BMS and BSA asserted:‘ 1) they are not service
contract providers and are not engaged in the solicitation or sale of service contracts as
déﬁned by RCW 48.110.020; and 2) they are not insurance providers as defined by RCW
48.17.0l60. |

6. On June 18, 2014, BMS and BSA filed a Motion for Stay of Proceedings in
No, 14-0082, requesting a stay of that matter pending the Court’s ruling in the
Declaratory Judgment Action.

7. On July 2, 2014, I stayed Matter No. 14-0082 “until the Thurston Cpunty
Superior Court resolves the Declaratory Judgment Action.”

8. On July 22, 2014, BMS and BSA filed a Motion for Stay of Amended Cease
and Desist Order in Matter No. 14-0081, requesting a stay of that matter pending the
Court’s ruling in the Declaratory Judgment Action,

9. On August 7, 2014, I stayed Matter No. 14-0081 “until the Thurston County
Superior Court resolves the pending Declaratory Judgment Action.”

10. By Order Granting the OIC’s Motion to Dismiss, dated August 29, 2014,

Thurston County Superior Court Judge Carol Murphy dismissed the Declaratory
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Judgment Action “without prejudice and without addressing whether Plaintiffs can
petition the court to amend the complaint.” |

11. By Judge Murphy’s Order, the Thurston County Superior Court “resolved”
the pending Declaratory Judgment Action, The stays granted in my July 2 and August 7
Orders were therefore dissolved.

12, On September 11, 2014, BMS and BSA filed a Demand for Administrative
Hearing,

13. On September 26, 2014, I entered an Order Consolidating Cases, Notice of
Hearing and Scheduling Order, which consolidated Matters 14-0081 and 14-0082 and set
the evidentiary hearing date for October 29-31, 2014. The hearing date was later
rescheduled to December 16-18, 2014,

14. BMS and BSA served and filed a Motion for Stay of Amended Cease and
Desist Order, dated September 19, 2014, and OIC served and filed a Response to such
Motion, dated September 25, 2014, By Order on Motion for Stay of Amended Cease and
Desist Order, filed October 2, 2014, I granted a stay of the Amended Cease and Desist
Order pending my determination of the OIC’s jurisdiction and authority to regulate BMS
and BSA.

15. The OIC’s Motion for Partial Summary J udgment requests a finding that the
OIC “is entitled to judgment, and that the sole issue at hearing will be the amount of any
fine to be imposed upon Respondents.”

16. The Respondents’ Motion for Summary Judgment requests dismissal of the
claims against them because, “as a matter of law, the OIC cannot establish that 1) BMS

or BSA are service contract providers, 2) the Paid-Out Account benefit is a service
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contract or insurance, 3) Reni-A-Center, Inc. is a proper party to this administrative
action, or 4) Rent-A-Center West solicited insurance without a proper licensing.”
17. WAC 10-08-135, which governs motions for summary judgment in
administrative proceedings, provides: |
A motion for summary judgment may be granted and an order issued if the
written record shows that there is no genuine issue as to any material fact
and that the moving party is entitled to judgment as a matter of law.
18, Genuine issues of material fact preclude the entry of judgment as a matter of
law. |
19. Even assuming that this matter may uliimately be determinable as a matter of
law, I will best be able to rule accurately in the context of a developed factual record,
including, e.g., evidence related to the relationships and roles of Respondents, the
solicitation of members, nature and utilization of membership benefits, Respondents’
knowledge of benefits, duration of benefits, and consideration, (These examples are by
way of illustration and are not intended to define the scope of potentially relevant
evidence.)

ORDER

The Parties’ cross-motions for summary judgment are denied.




Order on Cross Motions for Summary Judgment
No. 14-0081; No. 14-0082
Page 6

Declaration of Mailing

1 declare under penalty of petjury under the laws of the State of Washington that on the date listed below, I mailed or
caused delivery through normal office mailing custom, a tree copy of this document to the following people at their
addresses listed above: Gulliver Swenson, Esq., Mike Kreidler, Janies T, Qdiorne, John F, Hamje, AnnaLisa
Gellermann, and Marcia Stickler,

DATED this / 7E day of November, 2014,
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KELLY A. £AIRNS




