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STATE OF WASHINGTON
BEFORE THE WASHINGTON STATE ,
OFFICE OF THE INSURANCE COMMISSIONER

In the Matter of: Docket No. 13-0293

Seattle Children’s Hospital Appeal of OIC’s SEATTLE CHILDREN’S

Approvals of HBE Plan Filings. ' HOSPITAL’S RESPONSE TO JOINT
MOTION IN LIMINE OF PREMERA,
OI1C AND BRIDGESPAN

* REGARDING POST-APPROVAL

MATTERS

L SUMMARY

The Joint Motion seeking to exclude from thisihearing all evidence regarding “what
happened after July 31, 2013” should be denied for the following reasons:

(1)  The motion fails to identify the evidence it secks to exclude with speciﬁcily. The
reason for the lack of specificity is obvious. On July 31, 2013, the OIC approved intervenors’
" QHPs based on its mistaken assumption that SCH was in-network. At the. same time, it
disapproved QHPs submitted by CCC and Molina because they did not include pediatric
hospitals.! CCC and Molina appealed; the CCC appeal went to hearing at the end of August. At
the CCC hearing, the OIC staff strenuously asserted that the plan’s networks wete inadequate
without pediatric hospitals, also took the pbsition tﬁat‘out—of—network arrangements, including
single case aéreeme-nts, were _nbt only inadequate, but illegal.”>  Then, at the about the same time

as its former Hearing Officer ruled in favor of CCC on the single case agreement issue, the OIC

! See Fix. 106 attached (OIC Press Release).

2 See Ex. 107 attached (OIC’s Hearing Brief in CCC),
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STATE OF WASHINGTON
BEFORE THE WASHINGTON STATE
OFFICE OF THE INSURANCE COMMISSIONER

In the Matter of® Docket No. 13-0293

Seattle Children’s Hospital Appeal of OIC’s SEATTLE CHILDREN’S

Approvals of HBE Plan Filings. HOSPITAL’S RESPONSE TO JOINT
MOTION IN LIMINE OF PREMERA,
OIC AND BRIDGESPAN
REGARDING POST-APPROVAL
MATTERS

I. SUMMARY

The Joint Motion secking to exclude from .this hearing all evidence regarding ‘“what
happened after July 31, 2013” should be denied for the following reasons:

(1)  The motion fails to identify the evidence it seeks to exclude with specificity, The
reason for the lack of specificity is obvious. On July 31, 2013, the OIC approved intervenors’
QHPs based on its mistaken assumption that SCH was in-network. At the same time, it
disapproved QHPs submitted by CCC and Molina because they did not include pediatric
hospitals." CCC and Molina appealed; the CCC appeal went to hearing at the end of August. At
the CCC hearing, the OIC staff strenuously asserted that the plan’s networks were inadequate
without pediatric hospitals, also took the position that out-of-network arrangements, including
single case agreements, were not only inadequate, but illegal.” Then, at the about the same time

as its former Hearing Officer ruled in favor of CCC on the single case agreement issue, the OIC

' See ix. 106 attached (OIC Press Release).

? See Ex. 107 attached (OIC’s Hearing Brief in CCC),
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realized its mistake with respect to intervenors’ networks. At that point, notwithstanding the fact
that Commissioner personally moved for reconsideration in CCC arguing that thé use of single
case agreements were illegal,’ the OIC decided that the BLE process that Premera proposed to
use was an adequate substitute for in-network status. This decision is, in fact, the key issue in
the case. Otherwise, SCH should win simply on the basis that the OIC made its decisions with
respect to intervenors’ QHPs based on a mistaken assumption about SCH’s status.

(2)  Evidence regarding harms to SCH’s patients and SCH is relevant to establish
standing, as required under RCW 48.04.010, a matter that the intervenors have challenged and
continue to challenge in their hearing briefs,

(3) To the extent that the OIC and inter\.renors ask for review of the decision based on
information known on July 31, 2013, SCH must prevail as a matter of law, since the OIC’s
decision maker Deputy Commissioner Molly Nollette has testified that, as of July 31, 2013, she
believed that SCH was in-network as to the Premera/LifeWise and BridgeSpan QHPs (Qualified
Health Plans or Exchange plans), even though the OIC has since admitted that was not true.

(4)  Post-approval harm to plan enrolices and providers is directly relevant to the issue
whether the networks were in compliance with the ACA and state law network adequacy
requirements to begin with, and to whether the plans as they operate are adequate.

(5)  The motion is untimely. The Under the Pre-Hearing Order in this matter, motion
practice is governed by KCLR (b)(4)(a}, which requires six court days notice for non-dispositive
motions, and allows 3.5 court days for response. In order to distupt SCH’s hearing preparations,
intervenors purposefully sat on this and their other motions in limine until after the August 8

deadline for such filings. For this reason alone, the motion should be denied.

3 Ex. 108 attached (Commissioner’s motion for reconsideration in CCC).
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IL ARGUMENT
A. The Motion Fails to Identify the Evidence It Seeks to Exclude.
As an initial matter, 2 motion in limine must identify the evidence sought to be excluded
“with sufficient specificity to enable the trial court to determine that [the] evidence is clearly

inadmissible.”*

Exclusion of evidence in limine is inappropriate if specific evidence is not
identified.” "The motion secks to exclude “testimony and documentary evidence concerning a
number of matters that post-date the OIC’s decision,” but fails to identify that evidence with
specificity. The motion does not identify which witnesses (other than the two patient family
witnesses Alexandra Szablya and Jenni Clark), and which exhibits it seeks to exclude.

Further, as set forth in the introduction, a key—if not the key—issue in this appeal is the
validity of OIC’s revisionist position that using single case agreements and the like, including so-
called “Benefit Level Exceptions,” as a means of providing Essential Health Benefits and
providing access to Essential Community Providers, is consistent with the ACA and state
network adequacy principles. The OIC’s post-approval statements, specifically including its

flip-flop on the issue, subsequent actions and inactions, as well as the impact of those actions, are

directly relevant to these issues.

B. Evidence of Harms to SCH Patients and SCH Is Relevant to RCW 48,04,010
Standing, '

SCH has standing to pursue this action because SCH and its patients have been
“aggrieved by any act ... of the commissioner.” RCW 48.04.010. The issue of standing, already

extensively briefed in the hearing briefs and earlier, remains for resolution at the hearing. SCH

* Fenimore v. Donald M. Drake Const. Co., 87 Wn.2d 85, 91, 549 P.2d 483 (1976) (emphasis added). See, eg.,
Douglas v. Freeman, 117 Wn.2d 242, 255, 814 P.2d 1160 (1991); Amend v. Bell, 9 Wn,2d 124, 130, 570 P.2d 138
(1977).

5 See, e.g., Tegland, 5 Wash. Prac., Evidence Law & Practice § 103.4 (5th ed. 2012) (“If the motion is to exclude
evidence, it should describe the evidence with sufficient specificity to epable the court to determine iis
admissibility™); 30 Wash, Prac., Wash. Motions in Limine § 1:4 (2012) (“Motions in limine may be inappropriate
where it is difficult to specify exactly what evidence is the subject of the motion™) (citing Fenimore) (emphasis
added); Tegland, 5 Wash. Prac., Evidence Law & Practice § 103.5 (5th ed. 2011-12) {*The motion may be denied if
it is too vague or too broad, or if the legal issues are inadequately briefed”) (emphasis added).
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can and must present evidence regarding how it and its patients have been “aggrieved.” As the
motion in limine notes, these injuries occurred during 2014, The injuries did not and could not
have occurred before the July 31, 2013 OIC decisions, although they were foreseeable

consequences of the OIC’s errors.

C. Review Based Solely on Pre-Approval Evidence Would Invalidate the QIC’s
Decisions.

To the extent that this review was limited to the information that the OIC relied on at the
time of its July 2013 approval decisions, it would be based on false information. The
BridgeSpan and Premera/LifeWise QHPs did not include pediatric hospitals in their networks at
the time of approvals, but the responsible party on the Commissioner’s staff — newly appointed
Deputy Commissioner Molly Nollette — erroneously believed they did.® This mistaken belief

was critical to the decision-making: the OIC at the same time disapproved the CCC and Molina

networks specifically on the basis that they failed to include pediatric hospitals. Only in |

hindsight did the OIC realize its error, when it then cobbled together a new rationale to defend

what it had already done. This review can and must consider this evidentiary record.

D. Post-Approval Evidence Is Relevant to the Review of the ACA and State Network
Adequacy Requirements.

The state’s network adequacy rule requiring health plans to “maintain” an adequate

network” also requires the OIC to engage in continuing oversight in order to determine the

S Ms. Nollette’s deposition testimony was as follows:

Q. So when -- and you were the person responsible for that approval [Premera]?
A. That final decision, yes,
Q. And when you made that decision, am I hearing you correctly that you were under the i 1mprebsmn that
Seattle Children's Hospital was in network before [for] that plan?
A. Yes,
*h ¥
(3. Did I ask you with respect to the BridgeSpan QHP approval in 2013, what was your understanding as
to Seattle Children's network status for the purposes of that plan?
A, Al the time of approval?
Q. Yeah,
A. Tactually thought they were in network, Surprised me.

7 Former WAC 284-43-200(1).
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ongoing adequacy of plan networks. Recognizing that health plan networks are not fixed in
time, the OIC’s rules require health plans to submit monthly updates of their network databases
(“Form A filings”) in order to engage in ongoing oversight,® and also performs ongoing market
analysis and market conduct oversight.” For the OIC to now assert in this motion that its own
decision-maker should refuse to consider current information regarding plan operations—and to
specifically ask the decision-maker to refuse to hear the testimony of health plan enrollees—is
antithetical to the OIC’s own market oversight duties.

ACA’s essential health benefits and essential community provider network requirements
are designed to complement the ACA’s prohibition on discriminatory benefit design that
discourages enrollments of certain types of patients,'® The fact that patients are in fact being
discouraged from enrolling is relevant to compliance with these ACA requirements. The motion
also presumably seeks to shield the decision-maker from considering the fact that the OIC was
unaware at the time of its approvals of the fact that its use of the CMS ECP “tool” resulted in a
determination that the Premera/LifeWise network met the ECP requirement as to King County
solely because it included Snoqualmic Valley Hospital in its network, a hospital with no
pediatric capacity.

Post-approval evidence is specifically relevant here with regard to the accuracy of the

information that the OIC relied on in its July 2013 approvals, As the motion asserts, and the

8 RCW 48.44.080.
RCW 48.37; WAC 284-37,

042 US.C. § 18022(b)(4)(B) (“[iln defining the essential health benefits..., the Secretary shall ... not make
coverage decisions, delermine reimbursement rates, establish incentive programs, or design benefits in ways that
discriminate against individuals because of their age, disability, or expected length of life”); 42 U.S.C. § 18116(a)
{prohibiting discrimination relating to any health program based on age or other protected status); 42 U.S.C. §
18031 (c)(1)(A) {*the Secretary shall ,,.require that, to be certified, a plan shall ... not employ marketing practices or
benefi( designs that have the effect of discouraging the enroltment in such plan by individuals with significant health
needs™); 45 CF.R. § 156.125(a) (“[a]n issuer does not provide EHB if its benefit design, or the implementation of its
benefit design, discriminates based on an individual’s age, expected length of life, present or predicted disability,
degree of medical dependency, quality of life, or other health conditions™); 45 C.I.R. § 156.200(e) (“A QHP issuer
must not, with respect to its QHP, discriminate on the basis of race, color, national origin, disability, age, sex, gender
identity or sexual orientation™).
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hearing briefs repeat, the OIC’s approval decisions relied upon assurances from
Premera/LifeWise and BridgeSpan-that enrollees would obtain required benefits at an in-network

' The post-approval evidence that SCH recounted in its hearing brief demonstrates

cost share,
that this is not occurring. Enrollees are not obtaining the required benefits, and remain subject to
balance-billing. The OIC can and must consider this information. If its July 2013 decisions
relied on false premises, then its decisions cannot stand.

K. The Motion Is Untimely.

As explained above, this motion could and should have been submitted by August 8™,
which would have allowed SCH the appropriate number of days to prepare a response.
Intervenors have not provided the slightest excuse for this act of gamesmanship.,

F. The OIC and Intervenors Misstate the Controlling Legal Standards.

The motion’s assertions regarding the legal standards relevant to this hearing, while not
relevant to this motion in limine, are incorrect. As has already been established, the Hearings
Unit in this action will be rendering “a final decision on behalf of the OIC.”'* This is not a
judicial review under the APA from a final agency decision.”* The motion’s assertion that a
deference standard applies cites solely to federal decisions. Even in the context of a judicial

review, state courts do not employ a deference standard to review of agency decision making,

particularly on issues of law and statutory interpretation.'*

! See Molion, at 2 (“the QIC ... approves a health if it provide access to covered services at in-network cost”)
{Emphasis added).

12 Order on Pre-Hearing Conference, filed June 12, 2014,
B RCW 34,05.570.

"YW, Ports Transp., Inc. v. Employment Sec. Dep't of State of Wash., 110 Wn. App. 440, 449-50, 41 P.3d 510 {2002)
(“[t]he construction of a statute is a question of law reviewed de novo under the error of law standard™); City of
Redmond v. Cent. Puget Sound Growth Mgmt. Hearings Bd, 136 Wn, 2d 38, 46, 959 P.2d 1091 {1998) (“it is
ultimately for the couri to determine the purpose and meaning of statutes, even when the court's interpretation is
contrary to that of the agency charged with carrying out the law™); Wasie Mgmt. of Seattle, Inc, v. Utilities &
Transp. Comm’n, 123 Wn.2d 621, 628, 869 P.2d 1034 (1994) (“we will not defer (0 an agency determination which
conflicts with the statute™).
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11, CONCLUSION

For these reasons, the motion should be denied.

DATED this 14" day of August, 2014,

BENNETT BIGELOW & LEEDOM, P.S.

By

SEATTLE CHILDREN’S HOSPITAL’S RESPONSE
TO MIL RE: POST-APPROVAL MATTERS — Page 7
Docket No. 13-0293
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Creidler achieves settlement with two
yealth insurers — approves 10
rdditional =xchange options for
>ONsSuUMmMers

LYMPIA, Wash. ~ Insurance Commissionser Mike Kreidler has reached ssttlements with
ommunity Health Plan of Washington and Kalser Foundation Health Plan of the Northwast
1d approved their 10 plans for sale in Washington's Health Benefit Exchange, the
fashington Healihplanfinder,

onsumers in Washington will now have 41 cheices in he Exchange when open enroliment
agins Oct. 1. Community Health Plan of Washington (CHPW) will have three plans
saiiable in 26 counties.

aiser will offer an additional seven pians in Clark and Cowlitz counties.

reidler said the additional 10 plans meet the same high standards held for the other
aproved companies. They also ensure continuity of care for Medicaid enrolleas and create
ore competition in the marketplate.

he Exchange set an initial July 31 deadline for the Insurance Commissionar's review and
oproval of plans for inclusion in the Exchange, where subsidies for haalth coverage will be
fared as part of the federal Affordable Care Act.

Ne had 31 heatth plans approved by the Exchange's deadline. Washington consumers

ow have an additional 10 quality plans to choose from,” Kreidler said. “We took the initial
aadline serlously, but we also followed our own legal process and it worked. The

xchange cannot delay any further. it must take action and approve these plans by Sept. 5"

eptl. § le an exiendad federal deadline granted to Washington's Exchange to approve
lans.

reidier said that he made the tough decision to disapprove some plans on July 31 becauss
e did not believe they met rigorous state and federal standards. He sald he also knew he
wuld take some heat for standing up for consumer protection.

've worked for meaningful health reform my entire career,” he said. “I'd much rather face
1e political fallout that my decision may have caused than know | set consumers up to be
armed in the future by plans that don't deliver what they promise.”

8.0 i WWW.DE?QBqu rsoM
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. nateg Care Corporation, Kaiser, and CHPW — appealed Kreidler's decision,
ofina later dropped it8 appeal, but refilled it last night.

spealing opened the door to settlement. Kreidler began discussions with only those
mpanies he belisvad could make the necessary fixes in time before the federal deadline
Sept. 5.

knew it would be a serlous challenge for both companies and my office to reach a
iccessful seftlement, given the time constraints,” Kreidler said.

e agreemants required the companies to revisit and fix very specific issues identified by
e insurance commissicner's office during the originai review process. Any deviation or
nission would have meant failure,

secifically, CHPW had fo agres to drop its proposed two-lier pricing structure. Its intention
15 to provide a zero co-payment option at community clinics. Unfortunately, under
‘ashington state law, charging different co-pays for the same type of provider can look like
scrimination, stesring lower-income residents to only certain providers. CHPW fixed this
zue.

1e Insurance Commissioner will work with the company over the next year to explore how
heip It meet its goals within the law. The revised final plans resulied ina 1 percantto 2
reent rate increase.

aiser had to correct its rata information so that it was complete and matched other
formation it had filed. It also had to ensure that all of its pians it sald were compatible with
zalth Savings Accounts met federal standards,

wish | could've entered settfernent talks with all of the companies that appealed,” Kreldler
id. “Unfortunately, | believed the substartial issues facing Coordinated Care could not be
Idressed in thvie to meet the Bept. 5 deadline.”

pordinated Care had more than a dozen serious issuas, including:

l.ack of isgal medical provider contracts with a children's hospltal.

No guaranteed contract with a bum unit that would handle initial care of 2 patient. While the
company stated it would create spot contracts with providers on a case-by-case basis, such
arrangements fall to guarantee coverage and could expose consumers to serious financial
risks they never expecied.,

uring this process, our goal has never waiverad - to give Washington consumers as
any choices of high quaiity health insurance plans as possible,” Kreldler sald, "I'm very
sased with our thorough reviews and of the 41 plans we've approved. Our foremost
wmponsibility is to protect consumers. Now, it's up to the Exchangs to approve these plans
1 for everyone fo get ready for Oct. 1.”

¥

elease No.13-23

Ex. 106.002




MicE KRCIDLER
STATE INSURANCE COMMIGEIONER

STATE OF WASHINGTON
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COORDINATED CARE CORPORATION, }
: } OIL'S HERRING
i Hoensed Health Maintenance Qrganization, ) BRIEF
)

INTRODUCTION

Cpordinated Care Corpuration {"Coordinated Care” or “the Company”) has filed forms, rates, network

and binder for its proposed Washivgion Health Benefit Exchange Individual market products. At the

hearing on this matter, OIC will show that these filings violate hoth Washington faw and the federal

Affordable Care Act {"ACA"] in numerous ways, We will demonstrate that Coordinated Care was

notiffed of these deficlencles and glven extracrdinary assistance and opportunities to correct them, it

faltad to do go. 1s filing was therefors closed and disapproved by the DI on huly 37, 2013, Coordinated

Cara has requested that the Hearlng GRlcer reverse that decision and order QIC to approve the filings

for sale on the Washington Health Benefits Exchange.

The GHC will demonstrate the follewing 2t hearing -

1} Thel the Agency ook extraardinary steps to asslst cartders to prepare for ACA

fmplemantation and Exchange Fllings, and provided special assistance o Coordinated Cais

In parteutar, However, Coordinated Care routinely failled to cure problems with fillngs, and

did not follow specific direction from the OIC to help them. As a result, thelr flings on July

31 contained signtficant errors and omissiops and were disapproved; and

2} That the network filed by Coordinated Care was inadequate, and did not comply with

Washington faw, exposing consumers ta the risk of balance bilfing: and

OIC'S HEARING BRIEF

Malling Addrass: £ Q, Box 40257 + Olympla, WA 985040257
Strat Addrass: 5000 Caplivl Bhvd, * Tumwataer, WA 00501
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3) The Health Beneflt plan filed by Coordinated Care did not comply with several state and
Federal laws,

4) “That It correctly disapproved Coordinated Care’s filings on the deadline of July 31, 2013,

DIC balleves that it lacks the authority to extend the deadline or to approve Coordinated Care’s

proposad exchange plans, because it helieves those plans are not compliant with the law.
Because OIC wil damonstrate at heering that the viclations embodied In the proposed product would

mislead and endanger consumers, and because OIC does not have authority to grant the rellef
Coordinatad Care seels, OI0 urges the Haaring Oificer to uphold the disapproval of this fillng.

ARGUMENT AND AUTHORITY

Deadling OF July 31, 2013,

oo

Tﬁe Affordable Care Act ("ACAY}, otherwise known as health care reform, was passad on March 23,
201¢. Beglnning even prior te its passage, OIC began planning for its rols in implementing tﬁis historic
leglsiation. OIC knew it would be difficult for this Agency, as well a3 everyane else in the Washington
insurance [ndustry, to learn and implement the new requirements,  In particular, Insurance
Commissioner Mike Kreldler and his staff recognized the challenges Insurance. carriers would face In
das[gniﬂg.products that would meet the new requirements. The ACA redulres that alf health plans be
actuarlally uniform, conforming to one of four “matal levels,” a concept never before seen b the
industry, The ACA also requires incluston of & full spectrum of “Essential Health Benefits.” While certain
benefits had been required by state law before, .this was a new set of “mandates” carriers had to meet,
parecver, the plang at jssue were ta be sold in a “Health Benefit Exchange,” snother new concept never

sean befora In this industry.

OICs HEARING BRIGF 2
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OIC recognized that even the most experienced Washington carrlers would be challenged to adapt to
thls new reallty. The agency, therefore, bagan an intensive program of educatlon sessions for carriers
about the new beneaflt requirements and the new methods of filing products for epproval. Coordinated
Care Corporatinn {“Coordinated Care”) attended those training sessions,

in addition, CIC recognized that carelers, such as Coordinated Care, who were new to the commercial
health insurance market would face the added challenge of learning that business, and the law that
governs it Coordinated Care iy ong of severai carriers whose anly experience is in providing Medicald
services: a radleally different world from designing and administering a commerchal health insurance
plah. The Medicaid program is designied by the purchaser — the Washington Healthcare Authority —
which provides the bitdders every piece of Information about the produst (price, benefits, service arga),
The hldders slmply bulld that product. A commerclal health lnsurance product Is designaed entirely by
the carder, and each carrier's design Is unlqua, OIC simply ensures that these deslgns meet the
requirements of state and federal law. For that reason, OIC devoted extra time and resources to these

varriers in order 10 ensure that they got the answers they needed 1o succeed,

Finally, Cooidinated Care faced a chalienge that no other carvier who filed Exchange products faced: it
had never done business in Washington before, Coordinated Care was awarded its first Medlcald bid In
July, 2012, in the middle of the time period DIC estimated it woukd take for even exparienced
Washingion commarcial carrlers to design Washington Exchange products. That meant that not only
would Coordlnated Care be new to Washington law, it would be new to the System for Electronic Rate
and Form Filing (“SERFF"}, the alectronlc filing system desigoed by the National Aésociation of Insurance
Comnissioners and used by Washingion. Belng aware of that, and committed to ensuring that every
plan that sought to sell products n the Exchange was successful, 0IC devoted more time and resources

to Coordinated Care Corporation than to any vther company who filed an Exchange product.

Coordinated Care strogeted with the regulrements of Its filings from day one, While every company had
a tough tima navigating the new ACH landscape, Coordinated Care made so nweny mistakes — alinost

certainly attributable to its newness to commercial hezlth insurence and to Washington law — that It was
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unable to complete an error-free filing In time Tor its protiucts to be approved for sale on Washington's
Health Beneflt Exchange in 2014,

Coordinated Care lost 3 months of time at the outset by falling to correctly identify what type of
company it was under Washingion law. Carrlers must dentify what type of company they are to the O4IC
when seeking 1 Washington license: a disability frsurance carrler or 3 Health Malntenance Organization
["HWIOY). Disabillty carriers have a significantly different business mode! from HMOs. The difference
affects Company actvities, including the type of filings they must submit, because each type of comsany
Is structured differently and Is subject {o a saparate body of law. A disabliity carrier insures Its members
against the risk that tﬁey will nead health care, When they dé, the members must submit clalms and
the carrier determites whether those claims are coverad. A HMO is & health care delivery system that
provides services through practitioners ahd faciities under contract with the HMG,

Unforiunately, on Aprlt 4, Coordinsted Care Inftially filed as a disability insurance carrler {Coordinated
Care iz actually an HMOL OIF was forced to disapprove the flling, and specifically Instructed
Coordinaterd Care io re-file as an HMD,

On Ray 2, a month later, to OIC's dismay, Cootdinated Care fllad agaln as a disabilliy insurance carrier,
Ol staff became concerned about the passage of time. Rather than simply disapprove, staff reviewed
the Incorrect fillng to the extent they could so thet Coordinated Care Could resolve any identified
problems in its nacessary re-filing as an HMO. OIC disapproved the second filing and provided a detailed
disapproval fetter on May 10, 2013,

in addition to providing & letter, then-Deputy Commissioner for Rates and Forms Beth Berendt
personally calied the CEOD of Coordinated Cere o provide Informatlon about the problem, so that
Coordinated Care could correct it OIC staff, including Deputy Commissioner Berendt, Senlor Plan
Analyst dennifer Kreltler, and Actuary ijchiou Lee also met in person with Coordinaied Care
rapressntatives to discuss the preblem and the preliminasy Issues they had seen in the review they were
ahle to do of the second Hing,
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OIC staff saw myrlad serlous problems with this second filing. One of the biggest and most immiediately
recognized was that this second filing Included “varlability,” Variabllity octurs in a health care cantract
when a carrier Inserts brackets in the contract language, with a request to fill in the brackets with one of
two (or more) options. This allows the carrier to negotiate beﬁefrt options with the purchaser, Along
with the contract, the carrier provides the exact fanguage for the options from which the purchaser can

choose,

OIC had stressed repeatedly in the training sessions for fllers that both Washington law and the ACA
forbld vartability i individual plans. This prohibition exists for two reasons. First, carrlars are required
to use community rating for individual plans.  Cormmunity vating means calculating premiums based

upan the risk factors applicable to all persons within the individual Insurance market population, not

those of any one person. This is a preventive measure to protect peopte who require expensiva health

care from belhg charged unaffordable rates. Plans must be standard in'order to be community rated,
because In order to charge the same premium, carrlers must be pricing the same hanefits. That was
Washington state law even beforg the ACA. Second, the ACA now prohibits variability in the Exchange
hecatse all Exchange plans must meet gne of the four "metal [evels” in order to allow the "apples to

apples” comparisor for which the Exchange was designed.

The inclusion of variability in Coordinated Care'’s filing was a fatal error that would have required
disapproval, even if the §illng had been structured as an KMO product. OIC notified the company of this
problem in fts disapproval fetter, phone call, and Beperson meeting with Coordinated Cara. OIC akso
netified Coordinated Care of the other problems steff had been able 10 see In its second filing.

Coordinated Care filed a third time on June 4, 2013; this filing falled to correct the variability error which
necessitated yet another diszpproval of the filing, However, consistent with Its determination to
identify preblems as quickly as possible so that carrlers would have the maxitaum amount of time to

X

work thicugh thew, OKC conducted a review of Coordinated Care’s thind filings, including assessinent of
its provider network, Desplits ol the work assisting Coomlinated Care 1o create its network, OIC noted

that there appeared to be several large gaps in the network as filed, OIC informed Coordinated Care of

IC’s HEARING BRIEF 5

Ex, 107.005



the network gaps in the June 25, 2013 Disapproval Letter and, it was forced to, once agaln, provide
Coordinated Care with & Disapproval Letter,

Coordinated Care's failurs, or refusal, to correct the vartability for the June 4 filing had cost It an entlre
tnonth of time in which it could have been resolving the remaining Issues. Thus, as a result of its three
fatally flawed fillngs, Coordinated Care did not file 3 product that OIC could fully review until July 1,
2013. There were now only thirty days remalning before the deadline for all plans to be approved.

Fortunately, hecause the filing was now strudure{i appropriately as an HMO product with no varlabliity,
OIC staff was able to review It more thoroughly than was posgible before, OIC staff performed this
thorough review as quickly as possible, snd was finally able to provide Coordinated Care with a
complets Gbjaction Letter an July 17, 2013, An Objection Letter is a #ist of areas in which a filing s
noncomptant, which must be corrected before It can be approved. The July 17 Oblection Letter set
forth 36 lssues. '

Peee]

. Ihae Provider Netwerk Flled By Coordinated Care Wes Incomplete find insdequate,

Arguably the largest and most difficult task In creating a commerelal HMO s Yo create an adequate
network of health care providers to deliver the HVID's berefits. Knowing thls, OIC began In sarly 2012
working with carflers ke Coordinated Care, who were seeldng to enter the Exchange and were new to
Washington's commerclal health plan market. At the first of its 15 training sesslons for canlers, 0IC
staif aid out the deadifnes that these carrers wolld need to meet, and advised that I a carrler was not
currently Iy the Individual or simali group market, It would need to build extra time Into the filing review
process, OIC advised such cartlers to schedule a meeting with the 0IC during the summear of 2012 10
maet and discuss thelr business plans so that OIC could provide individualized sssistance with creating
networks, (1 advised that catriers did ot have to creste new provider networks, but If they chose to,
that effort should aiready be underway.
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OIC recommended that such carriers consider contracting with an existing provider network fo 5ave
time and effort. QIC refers to this process as “renting 2 network,” In August, 2012, Coordinated Carg
filed contracts with OIC to “rent” an axisting provider network cailed First Cholce Health Network ("First
Choice”), Although Flirst Choice Is well known to OIC as a fully adequate network that would have
satisfled the network adequacy requlmment for Coordinated Care, the Company withdrew this contract
and did not pursue this option. In October, 2012, Coordinated Care advised that i Intended to offay
each of its Medicald providers the opportunily 0 amend thelr contracts so that those providers could

also particlpate In tha commerclal network, The Company's expressed intention was to use its Medicaid -

provider network as the network for the Company’s Exchange pian.

This is a viable option. Howevar, it Is extremely cumbsrsome end difficult beceuse Medicaid contracts
must reference a host of federal stetutes due to the fedarel component of Medicaid. The addendum
neadad ¢¢ amend o I\hedic&id pravider contract for use a5 a commercial provider contrack must
withdraw all of those federal requirements and Insert the requirements under State law, OIC was
recommending that the carrders have thelr networks for thelr Exchange products bullt and approved by
December, 2052, so that they could move on to the sther pleces of buliding those products ahead of the
huly, 2013 deadiine. Nonetheless, when the Company chose this path and flled its addendum in
October, OIC wovked extensively with it to resolve the Issues inwolved. The Company obtained approval

for that commerclal amendment on March 13, 2013, Although It was hahind schedule, Coordinated

Care could now contract with its providers to build its commercial network,

Then, In Aprii 2013, GIC received an inoguliry from the Washington State Medical Assoclation {"WSMA™)
regarding Coordinated Care’s commercial provider contracis. WSMA reported that some of 1ts meembar
physicians had been offered contracts by Coordinated Care, but could not tell whether they had been
approvad by CIC, Upon OICs examination, the forms tured out 0 be labated with Coordinated Care’s
approved form number, but the Company had removed the approved language and inserted new
fanguage into the contracts, The new language violated Washington law, as did contracting using
unapproved forms, DIC reguired Coordinasted Care to puli back those noncoimpliant contracts and
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reissug contracts to anyone with whom they had contracted using the noncomphent forms, This

incident set the Company back another month In its effurts to build a commercial provider network,

The next step was review and approval-of thai network once it was built. Tha standards for network
adequacy are set out In the insusance Coda. Ses, eg, RCW 48.43.515 and WAL 284-43-200. OIC
ensures continuad network adequacy by requiring carriers to submit a list of all providers contracted as
part of thelr networks on the 10™ of each month. This list of providers is called a “Form A” Under
normal clrocurmstances, OIC requires a carrier to have an apiroved network bafore it wil allow the carrier
to file its forms or rates, since the provider network is the critical plece and the maost difficult to build,
However, bacause of the time constraints Involved with the Jjuly 31 deadline for Exchange fillngs, OIC
had to aliow new carriars to bufid networks while thelr rates and form were belng snalyzed, The agency
had announced In garly 2002 that It would conduct its review of new networks for usa In Exchanga plans
using each network’s June 10", 2013 Form A,

QIC therefare analyzed Coordinated Care's J.une 10, 2013 Form A filing. The fillngs it submitted o OIC
demonsirate thet Coordinated Cars did sot have adequate arrangemants [n placa & ansure that people
covered under these products would have sccess to sufficlent providers and facllitles, within reasonable
proximity, to obtain the services promised, On July 11, 2018, OIC sent Coordinated Care its findings,
which were of grave concern, For example, there appeared to be entire categories of providers missing,:

such as Ear, Nose, end Throat specialists, pediatric hospltals, prociologists, and pulmonologists.

Seaff recognized that there 15 one known issue whh Forin A flings that can cause “compression” of
pravider lists which results In falsely Incomplete data. In an effort o ensure that this was not
contribiting to the troubling results, they instyucted Coordinated Care in an alternative mechanism for
filing o avold this problern, Unfortunately, the Company did not properly report s providers in either
format, sendering OIC staff anable to determine how many providers the network included. This is one
of the reasons GIC has naver been abie to reconciie the number of contracted providers Coordinated

Care has in #s neiwork with the number the Company ciaims to have,
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This shtuation Is a good example of two phenomena that contributed to Coordinated Care’s Ultimate
failure to file a compliant individual Exchange product, The first has previously been discussed; the
Company lacked any sxperience with commerclal products, Washington law, and the SERFF flling
system. |twas therefore at a disadvantage which all of OIC's assistance was simply unable to overcome.
Second, on many occaslons, tholigh OIC provided apecific, detailed Instructions for resolving an Issue,
the Company failed to follow then,

The Compeny responded to OI's findings on July 15, 2013, On July 15, 2013, OIC requested two
addivional pleces of network documentation called a Geographic Network Report (“GeoNstwork
Report’) and an Access Plan. The GeoNetwork Report includaes & map which shows the locatlon of
contracted providers within the carer’s service ares, and is usad {0 demonstrate that plan enrollees
will have an adequate nurnier of providers within reasonable proximity to their homas, The Access Plan
. isa question and answer document that sets out the standards used In daveloping the network. Carriers
may use any measﬁre they choose to demonstrate this, Coordinated Care used mileage and showed
that it had two contracted Primary Care Providers within 20 miles of 90% of its commerclal enrotiees,
showing an adeguate network of Primary Care Providers, However, the Access Report aiso showed that
Coordinated Care’s standard for an adeguate network of chiropractors, acupuncturists, and midwives
for urban-areas was to have one such providey within 20 miles for 90% of enrollees. Coordinated Care’s
Form A showed the Company did not have any such providers, This, obviously, was Inadequate.

Coordinated Care’s Access Plan acknowledged insufficient numthers and types of in-network providers
anil requested permission for single case agreements and prior stithorization raguiremnents (o manage
enrolles access to non-contracted providers, Although WAC 284-43-200{3) eliows the Commissioner to
accept alternative ervangements In cases where a health carrler “has an absence of or an insufficient
number of type of participating providers or facHities to tover a particular covered health care service,”
the Commissioner does not approve such requests for new product offerings, and certalnly not to
address a iack of a care category of provider, The Commisstoner considers such axceptions only when a
carrer faces & provider or Tacility termingtlon in an estabilshed neiwerk, Contrary to Coordinated Cara’s

assertion that "such occasional oul of network srrangements sre comimon to alt provider networks”
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such arrangements are hot used by carrlers to fill & lack of core providers In thelr networks. They are
used only when an extraordinarily uncomsaon speclalty provider is needed to treat an enroliee’s atypical
conditlon. In other words, when a very rare, unforeseen medical sifuation pecurs, Children requiring

hospltaifzation end enrollees suffering burns are not rare or unforeseen medical situations.

CIC met with Coordinated Care the following day, July 16, 2013, to work on the provider network Issus,
Many of the Issues proved to be simple errors In the way Coordinated Care had llsted providers, rather
than deficlencies Iin the network, However, the Company acknowdedged that some of the gaps were
real.  Of those, some had been resolved. For example, although s filings showed that it did not
currently have chiropractors, acupuncturists, or naturopaths i fts netwark, the Company had just
contracted with a provider network called HealthWays to provide those services, Coordinated Care fileg
a provider contract with 040 showing that had occurred, ﬂ

This left two linds of network adeguacy problems which were not resolved by the July 31 deadline for
Exchange plan approval: the lack of massage theraplsts, and the [a_ck of two kinds of speciatty hospitai.
The parties had severnl meetings atiempting to resclve these issues, including both tetephone
conferences and In-person meetings. Amid these, the partles exchanged uhcountabla telephone calls
and emails. In the case of the first Issue, the Company failed to follow OIC Instruction for resolution and
therefore simply ran aut of time 1o rasolve It In the case of the second Issue, the Company refused (and

contlnues {0 refuse) to include these requived cora providers in its network,
Massuge Therapists:

During one of tha July face to face meetings betweean the parties, Coordinated Care reported that It had
no contyacted massage theraplsts. Because the Company had slveady contracted with HealthWays for
its chiropractor and naturopath pwvi@ers, and the HealthWays network also Includes message
ihetapists, Coortiinated Care couid filf Its network gap by contracting with HealthWays to “rent” fis fully-
adequate massage therapy network. Coordinated Care chose t fake this advice, The Company
requested direction on how to make the filing o changs the HealthWays contract to add massage
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therapists. OIC provided explicht direction on two different ways the Company could accomplish this: by
withdrawing the existing HealthWays provider coptract filing and submitting a revised contrect, or by
filing & stand-alone emendment to the existing HealthWays contract. Rather than follow either path, on
July 19" Coordinated Care filed a request within the SERFF system to amend the existing agreement it
had #lready filed, As QIC had explained to Coordinated Care, this was not n option because It had baen
preciuded by expiration of the time period allowed by law for making changes to filed provider
contracts, Thus, due o the Company’s fallure to follow the correct procedure, It actually made the
problem much worse. The Company’s request to amend its contract filing necessitated that QIC
disapprove and close the HealthWays provider agreement filing, The result was that the Compeny had
no contracted chiropractars, acupuncturists, or massage therapists on July 31, the date Exchange plans
had to be approved or closed, In fact, Ehis situation remains the sama today.

Speclaity Hospitais:

Coordinated Care’s netwotle lacks two kinds of specialty hospltal: A pediatric hospital and a Level 1 burn
unit, When asked about the lack of pediatric speclaliy hospitals n I§s network, Coordinated CTare noted
that it is contracted with Providence Sag¢red Heart Childrtan;s Hospltal In Spokane, Swadish Medical
Center in Sesttle, and Providence Regional Medical Canter In Evarett, (Although It was working 1o
contract with Shriner's Hespltal for Chidren in Spokane, that hospital was not In its network until late
August, almost a month after the July 31 desdline for network approval) This is not an adequate
network for these providers, These hospltals are iocated anly in Seattle, Everett, and Spokane, which
st lef? enormous parts of the Company's service area without pediairic hospital providers, i other
waords, enrollees who pakl for coverage believing that their children would have access to hosplital cars
within 8 reasenable proxmity — as the law guarantees and the Ceordinated Care contract promises -

would be misled,

Coordinated Cara argued that these children could be treated at the generdl hospitals within its
srtwork, and that if they needed Level 1 trauma care, the Company would seek 1o enter Into "spot

contracts® to cover them. The Company made the same argument with regard to its fack of a Leve] 1

OIC's HEARING BRIEF . 11

Ex. 107.011




burn unit. {Thers is only one in the state - Hatborview.) This is unacceptable on its face. Moreover, It
posas potentlal harm to consumers, does not comply with Washington regulation, and Is antithetical to
the purpose of the ACA,

it is unreasonable for Coordinated Care to propose that, for any enrdllee within the entire state who
reguires access to pediatric Level 1 trauma care or a Level 1 burn unlt, the Company will - in the midst
of that emergency — seek 1o enter Into & contract with a provider to dellver that care, in addition, the
Company would have to make a new contract for every single patient every single time. 1t Is
unreasonable to assume that these providers‘wiil be willing 1o spot contract with Coordinated Care, ¥

the Company could have reached contracts with them, these providers would already he In its netwerk.

There are thus two possibla results of ‘sttempts to spet contract, both of which would harm the
consumer: The provider could refuse to cantract at all, which would be ke not having toverage, Or,
the parties could agree to & relmbursersent amount, but not to the enrolles protections Coordinated
Care Is required by law to provide. The company argues that the patient will still be subject orly to in-
nebwork cost sharing, which is correct, But this is meaningless because [t dees not protect the enroliee

fram the real danger, balance bilking.

Coordinated Care’s [ack of these core providers Is a violation of RCW 48.46.080 snd WAC 284-43-200,
which require Coordinated £are to have “adequate amangements In place to ensure reasonashie
proximity to a controcted network of providers and facilitles to perform services to covered persons
utder its contracted plans.” While OIC sgrees that genersl hospitals can provide most services, the
relevant issue Is that they cannot provide ol of tie services prorised in Coordinated Care's policy. The
tawy cited above do not sllow a patentially contracted networl, they require 8 contracted network

The first reagon for this is that styiking a fair bargaln with a provider Is not possible in an emerngency

situation voiving & single snrolles, The second reason I§ the hirm to 3 consumer that couid result

frem the unfalr hargaining situatlon: balance Lifling.
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For the protection of enrollees, Washington law requires that provider contracts Include two types of

. “hold harmless” language. WAC 284-43-320. The first held harmless protection is that the provider
must agree not to seek payment from the insured for services performed under the contract, WAC 284-
43-320{2)(a}. For example, should the provider price its service at $100, but contract with the carrler to
aceept $75 to perform the service for its enrollees, the contracted provider may not.seek the other $25
from the Insured. This prohibited practice §5 called "bafance billing.” In fact, halance biling by a
contracted provider is a Closs C felony. RCW 4B.80.030{5 and BY. The second hold harmiess protection
15 that the provider must agres, In the evani the earrer for any reason dosg not pay amounts It owes
under the contract, not to seek paymeant from the insured, WAC 2B4-43-320(2}{a, ¢, antd ¢}

Herein lles the hidden danger to enrollees from a tarrier hoplag (o be able to “spot contraét” i an
emergency. The enroliee who suffers a catastrophic bumn correctly believes he has purchassd coverage
for his care. Unbeknownst to him, this coverage is not established, but oniy potential, After his burn, he
is alylifted 3o the Harborview bevel 1 bun unit, and his treatment beging. Coordinated Care beglins
attempting to contract with the hospital for his care. Bacause it is it a poor bargalning position, the
Company Is able to settle on & price for the envolies’s care, hut Is unalyle to get Herborview to agree to
the vequlred hold harmless provisions. The enroliee s now subject to potentially enorimous balanice
billing. He was hot warned of this danger — In fact, Coordinated Care's policy tells him he car only be
subject to his deductible and copayiment emaotints,

Coordinated Care's proposet policy definition of “eligible service” tells enrollsas that for non-hetwork
providers (such as pediatric hospitals and the Level 1 bumn unit), “the eligible service Is tha amount that
has been negotlated with W-network providers for the same covered service. The member will be
respansible for thelr same cost share amount they would pay 1o a network provider,” This Is Incorrect.
As explained above, the member is Hkely to be responsible for those costs, In addition ko a substanttal
amount tn balance biliing by the provider, Coordinated Care plieges that this error was “rompletaly
addressed by Conrdingted Cara It its resubmission.” 1t was not. The laagusge quoted above is from
thet resubmission,
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K. The Health Benefit Pian Pilod B

-

Federnl Law in Sevorst Ways,

atad Care Containg Additionad Violations QF State And

OIC's July 34, 2013 Dlsapproval Letier sets owt 15 bases that reguired DIC to disapprove Coordinatad
Care’s Exchange product. Many of them are areas In which the proposed heneflt structure vio}ates
Washington law, In analvzng this letter, it is Important to understand that OIC has no authority to tail
carriers what to put in thelr contracts. This [s one of the dlfferences between the purchase of Medicaid
services by the Health Care Authorlty and regulation of commetcial Insurance products by CIC,
- Ceadvmercial carrlers must do what it takes to file products that comply with the law. Thus, when OIC
finds noncompllang provisions In a filed product, staff points ﬂui the noncormnpliant provision and cites
the law It violates, It Is the carler’s responsibliity to read the law and correct the provision
appropriately. OIC wust regulate in this way, bacause a carrier can fix an issue in frultiple differant
ways, Only the carrier may make decistons about its bushwess processes and the features of its products,
AN OIC has authority to do is to snsure that those processas and features do not violate the law.

g, issues With Rates

Of the numbared objections In OICs July 31, 2013 Dlsapproval Letter, one through four are rate lssues.
Premium rates are reviewed to enstire that they are not “exesssive, inadequate, or unfairly
disciiminatory,” RCW 48.19,020. Rates wiust be reasonable In light of the benefits, Obvlously, in order
to ensure reasonable ratas, OIC aeeds to know what those benefits are going to be. That Is why the
foren fiings describing the benefits weve dus on April 1, snd the proposed rates were not due untii May
i. However, the overwhelming lssues with Coordinated Care’s networlk and bepefit structure preciuded
a thorough review of the Company’s rate filing,

As described In Section 1 above, Coontlinated Care did not file a reviewable product until July Land, &sa
result, GIC was not able to fully review the ratas for the flrst time untll then, it sot forth the rate jssues
lit OCs July 17 Disapproval Letler, These issues were not addressed by Uoordinated Care uniil july 25,5

days prior to the deadline for approval. As a result, rate issues remaln but would not have been
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reparable until the network and forms {ssues were resolved,  Thus, OIC wilt not focus on these rete
ohjections as bazes for disapproval, The fatal flaws In the network and the policy provisions alone would
have required disapproval,

b, izzues With Dependent Coverage

OlC’s sixth oblection is that Coordinatad Care’s policy would require a family seeking to add an adopted
child to lts plan to meet conditions that e family seeling to add a biological child need not. Under RUW
48.01,180 and 48.46.450, once a family Is providing full or partial suppost of a child for the purpose of
adoption, the plan must allow that child to be added as a dependent. It thus violates those laws to
require an additional letter of infent to adopt the child, or court order requiring coverage, In arder Lo

qualify.

Agalr, Coordinated Care alleges that this error was corrected, Again, it was not. The discriminatory

requirements remsin in the rasubmisslon.

OIC’s seventh objection is that Coordinated Care sought to prohibit & dependent child over age 26 to
remain op the parents” policy only Iif that child had & “continuous total ncapacity.” This requircment
ﬁiulates REW 48.46.320, That statute requires a carrier W atlow dependent coverage for such g child so
long as he is “(E} incapable of seif-sustaining employment by reason of developmental disabllity or
physical handleapy; and {Z} chiefly dependent unon tie subscrliber for support and maintenance.” Ha
need not have “gontinuous totat Incapactty” {o qualify for coverags,

Coordinated Care did not correct this violatien, The unlawful requirement remalas I the resubmission,
£, [lssues With Access Yo Brand Name Drugs

DIC's eighth basls for disapproval s that Coordimated Cares "Famlly Manning Services” provision
violates both RCW 48.48.060{3)(e and d} and the ACA. A carvler may not place restrictlons on aocess o
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any FDA-approved contraceptive drugs or devices. The Company’s proposed method of limiting
provision of brand name drugs vs, generics is appropriate. However, when a company paces such &
lirrftation on access fo these drugs, it must st accommodate any individual for whom generic drugs or
brand name drugs would be m'ed!éaily inappropriate, as determined by the enrollee’s provider. Thus,
the plan structure must inclede 3 mechanism for waving the otherwise applicable cost-sharing for the
branded or nan-preferred brand version In these situations. Coordinaied Care's plan does not.
Tharefore, s enrolless who find themselves in this situation Tace the risk of belng denled beneflis to
which thay are legally entitied.

Despite its claim to the contrary, Coordinated Care did not correct this violation in Its resubrnission,
o. isste With Durable Medicat Equipment For Rehabilitative Services

The ninth basls for disapproval Js that the Company's “Home Health Care Service isenef%ts” provision
viclates the ACA, as codified in WAC 284-43-878. A health benefit plan must cover "rehabilitative and
habifitative services,® “For purposes of detarmining 2 plan's actuarial value, an Issuer must classiy as
rehabilitative services the medically necessary services that help a person keep, restore oy improve skills
and function for dally living that have been lost or impaired because a person was sick, hurt or disabled.”
WAC 284-43-378{7)(a). Rehabilitathve and habilitative services Includes “durable medical equipment
and mobility enhancing equinment used to sefve a madical purpose, inchuding sales tax.” WAC 284-43-
E7R(7¥b)v).

This taw requlres Coordinated Care to cover all medleally necessary dirable medical agulpment, In
contrast, Coordinated Care seaks to resirict its coverage to only the following: IV stand and IV tubing,
irfusion pump or cassetle, portable cammeode, patient liff, hili-ights, suction machines and suction

cathalors,

Congrary o Coordinated Care’s clalm that It has correctad this Hegal restriction, this Hst was taken from

its resubimission,
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€. {ssue With Biscriminatory Drug Deductible

The tenth basis for OC's disapproval of Coordinated Care's Exchange plan Is that the Company sought to
place a $350 deductible on specialty drugs, which deductible does not exlst for ati'rer drugs, This is
Hegally discriminatory agalnst enrollees who have health conditions that require these drugs and is a
violatlon of the communlity rating requirement. RCW 48.46.064, WAC 284—4?—8??{9}@}. Eliminating
such diserimination and the resultiag financial hardship for those needing expensive health .care, of
course, iz one of the essenifal tenets of the ACA,  In additlon, all deductibles sre required to be set forth
as such — & pollcy may not Include & hidden deductible such as this. Such a misleading provision
authorizes OIC to disapprove-tha plan per RCW 48,46 .050(3}a),

Coordinated Care argues that it learned of this finding for the first fime on July 31, thus denying the
Company the opportunity to cure. This argument Ignores Coordinated Care's regponsibility to lnow and
follow the [aw.. QICs role is 1o review the Company’s product for compliance with Washington faw. s
niot to teach the law to carrivrs, Therefore, Coordinated Care cannot be heard to argue that it learned of
the laws viplated by this pravision for the first time on July 31, 2013, Even If that iz true, Inorance of
the law Is no defange for & violation of it. Finally, Coordinated Care did not include this provision In #s
filing untii the submissich of its schedule of beneflts dated July 25, 2013, Given that, QIC could not have
reviewed the fillng and natifled the Company of the vicktion any sooner,

f, fssua With Ambigulty Of Co Pay For Mail Order Dyugs

The eleventh hasis Tor disapprovel of §oordinabed Care’s Exchange plan Is that the armount the enrolies
raust pay for mail order drugs under the plan is not given, The latest Summary of Banefits, submitted on
July 25, ghves this amount as "3 tmes retsil cost sharleg.” This [s noncormpliant in two ways, Flrst, Itis
not possible o determine what the Insurer means by this - what does the enrolles have to pay for his
rail-order prescription drugs? Second, this amount must be elther & dollar amount or a percentage of
the total cost, Elther way, the enrollee Kriows what he wiit have to pay. Moreover, Decause this is an

enrolles cost for ap Essential Health Benefit, it must be used as part of the calewlation to determine
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retal levels (which allow consumers 1o do that “apples to apples” compatison of plans for which the -

Exchange is designed). Without the appropriate Information from Coordinated Care (6. a copayment
amount or a coinsurance parcentage), OIC is unable to calculate whether the Company’s plans meet the
matal levels the Company clalms,

As discussed above, the Company's allegation that it became aware of this reguirement, and s fallure
o meet it on July 31 is simply not a basls upon which reflef can -or should - be granted,

B lssues With Prermdums

OIC's twelith basts for disapproval is thet the “Premiums” section of Coordinated Care’s proposed policy
viskites RCW 4B.43.005(31). This section of the Company’s policy states, “From time (o time, we will
change the rate table used for this contract form.” 1t also says, “The contract, and age of members, type
and level of benefits, and place of residence on the premiym due date are some of the factors used in
detarmining your premlum rates.,” Rates for Exchange products miny not be changed “from tline 10
lrae,” they may be shanged only yaarly, Moreover, they may be changed only for five specific reasons,
ROW 48.46.064{a)(I-v]. For that reagon, an HMO contract may not provide & partlal st of “some of the
factors” that will be used to change rates; ¢ach reason must ba specified so thet OIC may ensure that
only Tactors allowed by law are used. '

Coordinated Care alicges that it has cured these problems in Its resubmission, but the noncompliant
lenguage guoted above IS from that resubmBsion,

k., lssues With Confl lcilng Infarmation It Tha Fillngs And Technlcat Corvections

The thirteenth objection s that the Company’s Pharmacy Benefit Template, Plans and Banefits
tempiate, and policy do not ratch, This is refated to the probiem cutlined in 0IC's Objection number
360, The Plans and Senefits ternplate {or Prescription Drug Formudaly template} dated July 1 intlicates
that these plans will utilize Coordinated Care’s formulary called “WAF003." This formulary has four
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thars, and the flling Indicates R utliizes a co pay dollar amount and no olnsurance.  But when the
Company filed its Schedule of Benefits on July 25, It included totally different co pay amounts, and
induded coinsturance. This is only one example, but when OIC reviewed the templates ’cog&th?r {a-s itis
requdred to do), staff found marnry entries that do not match,

This Js unacteptable for two reasons, Fitst, because this is information about what the enrollee will have
to pay for medications {“cost share”), this [nformation goes intp the actuaral value calculator t0
determine whether the p?an meets the metal lavels that will allow “apples to apples” comparison on the
Exchange. It must be correct in crder to get the right result, it Is also the Information that goes to the
federal Pepartment of Health and Human-Services for its review, Mare impartantly, the Schedule of
Benefits 13 the templata that goes to the Exchange and is displayed to consumers, Therefore, the data
provided by the Exchange would say ong thing aboul rost 'share, but under the actuat policy the

consumer received, the cost for medicetion would he differant,

Apain, for all of the reasons set forth above, the Company's argument regarding Jack of an opporftmity
b curo Bas no merit.

i Form, Rate, And Binder Do Not Match

OIC’s fourteenth and fifiesnth objections are simply technical corrections that would have been
required 1o be corrected had ail other issues been resolved. These are additional situations where the
~ form, rate, ahd binder did npt mateh, preventing dlc from reviewing the product becauss [t couldd not
know which was correct and which In eivor.

As with the ohjectlons above, the Company's argument regarding lack of an opportunity to cure has ne
merit.

The Teders! government has sa1 Awgust 31, 3012 g9 the deadline for the Bxchange to submit the sartified

gualified health plans to the Department of Health and Buman Services for federal review,
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IV,  The OIC Doas Not Have The Authority To Grapt The Relief Sought By Coordinated Care,

The rellef requested by the Company as set forth Tn Its Amended Demand for Hearing dated August 13,
2013, is “regulatory cert/fication from the OIC to be presented to the Washington State Health Benafits
Exchange as a qualified health glan for 2014,% In other words, they seak to be approved based on the
fliings as of July 31, 2013, or they seek an extension of that deadiine to cure the flaws identified by the
oic.

Based oh the factual and legal deficlencies desctibed above, the OIC respectfully submits that
Coordinated Care’s fillngs could not be approved by the OIC, Despite the extraordinary clrcumstances of
the new Federal regulations, the OIC lacks authority to weive the reguirements of the surance Code,
Moreover, the Insurance Commissioner must abide by the deadline established by the Exchange for
approval of health plans to be sold in the Exchange.

As to Coordinated Care’s request to extend the deadline for an opportunity te cure the deficencles In
the flling, OIC respectfully submits that the Hearing Officor does not have the authority to zrant this
relief, because she stands In the shoes of the Insurance Commissioner and has only the authority
granted to him by the Legislature, RCW 48.02.080{1} and [3){c), 48.02,100, The OIC does not hava the
authority in regulation or Federal law to extend that deadline. Even if it could, to grant the relief sought

by the Company woult be to grant Coardinated Care an unjust advantege over ail other carriers.

it is the Washington Health Benefits Exchanga that has the authority to estabiish the deadline of July 31
for approved fifings, and only the Exchange that can extend the deadiine. The Exchange was created In

2011 by Washington House Bill 2319 as part of Washington’s effort to Implement the requirements of

the Federal Patient Protaction and Affordable Care Act. Pursuant to RCW 43.71.020{1}, the Exchange is a
"nublic-private partnership separate and distinet from the state,” Pursuant to RCW 43.71.030{1) and
among other authorized activities, the Frchange - gnd only the Exchange - is authorized to "r;ombiete
other dutles nereesary o bagin open asrollment in gualified health plans through the sxchange

beginning October 1, 2013.”
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i order to meet the statutory open enrolment commencemeant date of Dctober 1, 2013, the Exchange
astablished the luty 31, 2013 deadline by which Issuers who wish to offer guallfled individual exchange
plans dor 2014 had to have completed thelt OIC flling and approval process, The Insurance
Commlssioner does not have authority fo extend it,

RCW 43.04.0101}b) provides, in pertinent part, that the Commissioner shall hold a hearing "upon
written demand by any person aggrieved by any act, threatened act, or falfure of the commissioner to
act, if such fallure Is deemed an action under any provision of this code.” Under Washington's
Addministrative Procedure Act, RCW 34.05.010, “agency” and "agency action” are definad as follows:

{2)"Agency" means any state board, comnission, department, Institution of higher
educatlon, or officer, authorlzed by law to make rules or to conduct adiudicative
proceedings, except those in the legislative or judicial branches, the governor, or the
attorney genaral except to the extent otherwise required by law and any local  governmental
antity that may reqyuest the appointment of an administrative fow judge under chepter 4243
RCW,

{3 "Agency acticn” means licensing, the implementstion or enforcement of a statuls, the
adoption or appHcation of en agency rule or order, the imposition of sanctlons, or the granting
or withholding of benefits.

The Exchange, a public-private partnership distinct from the state, is not an "agancy,” and its sctfons or
inactions, either establishing the July 31, 2013 deadline or deciining to extend I, are not subject to
review under the APA and would not ba subject to adjudicative administrative review by the DIC aven If

Coordinated Care were to attemypt 1o join the Exchange as a necessary party.
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This Jurisdictional defect is fatal to Coordinated Care Corporation’s request for an extension of the
Exchange’s deadling, As stated i Infand Foundry Company, Inc. v, Spokane County Alr Pollution Control
Authorfty, 98 Wn, App. 121, 124, 985 P,2d 107 {1599}

A tribunal's Tack of subject matter jurisdiction may be raisad by @ party or the court at any
time n a fegal proceeding, RAR 2.5{a){1); Okanogan Wilderness Leogue, inc. v, Town of  Twisp,
133 Wn.2d 769, 788, 947 P.2d 732 (1997). Without subject matter Jurisdlction, a court or
administrative tribunal may do nothing other then enter an order of dismissal. Crosby, 137
Wn.2d at 301,

Ah adrinistrative review bosrd has only the Jurisdiction conferred by ts authorizing  statute,
Okanogon Wilderness, 133 Wn.2d at 788-89,

Mor does the Jnsurance Commissioner have the asthority to approve Coordinatad Care’s intividual
Exchange plan for sale in Washington, The plan violates both Washington and Federal law for all of the
reasons set forth abave. The Insurance Cormissioner has only the authority granted by the Leglstature,
This grent does not Include the authorlty to walve the requirements set forth In the Insurance Code.

Finally, to approve this plan would work a grave Injustice upen all of the earrlers who submitied
compliant plans ¢thot OIC was able to review and approve prior 1o the luly 31 deadline. Coordingted
Cara has complained bitterly in the medlg that OIC did not afford 1t a "level playing fleld” in seeking
approval of its Exchange produtts. Given the Company’s public position that | was unfairly treated by
0IC, its request that DIC now provide it en unfaly advantage over all other carriers seems kronic. Be that
as It may, OIC does acknowladge that Coordinated Care had more chellenges than other carrlers as a
restit of Hy inexperience in Washingtons commercial heslth insurance market. This does not Justity
holding the Company to a lower standard than those others, even if 01C had that authorlty,
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CONCLUSION

OIC helleves the Company bears the burden of proof at hearing, OIC also belleves the standard of
review s abuse of discretion or ervor of law, and will show that it committed no lzgal error or abuse of
discretion in disapproving Coordinated Care’s individual Exchange products because they are riddled
with grrors, deficiencles, and violations of state and federal law, Despite extraordinary assistance and
opportunities to e a product that comphes with the {faw, the Company was unable to do s, OIC will
demonsirate 3t hearlng that the violatlons embodied Iy the proposed product would mislead and
endanger consumers, the very hazard OIC review of such products Is designed to prevent. 0IC will,
therefore, urge that OIC’s disapprovai of these fllings be sustained,

in gddition, 0IC respeétfuiiy submits that the Hewring Officer dogs not have authority to grant the rellef
Coordinated Care seeks, and should therefores uphold 0ICs disapprovel of these fllings on that ground.

Respectfully submitied this Q;__ day of August, 2013,

(dbea LD

Andres L. Philhower
OIC Staff Attorney
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L INTRODUCEION l

The Office of the Inmwrance Cormissioner (“OIC7) rospectfully requests !
recongideration of portions of the Findings of Fact, Conclugions of Law, and Final Order |
in the sbove-captioned matier, entered on September 3, 2013, (“Final Order"). OIC I
‘ disapproved the rate, form, and binder filings filed by Coordinated Care Corporation {
(““oordinated Care™) on July 31, 2013, l
Pirst, the Osder fuiled to property resolve the conflict with a decision on the J
merits, and instead impermissibly directed settloment. While the Final Order properly i
concludes that some bases upon which the OIC disapproved Coordinsted Care’s filings l
were “valid”, the Grder failed to resolve the conflict by issuing a determination. Rather,
the Order required the CIC to enter into a type of settlement negotiation with Coordinated
Care, to result in refiling, approval, and enirance into the Exchange, Such a divective is
improper, exceeds the scope of administrative judicinl authority, and is unsupporied in

aw,
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Second, the Fina!l Order’s conclusions resied upo;n improper admission of
evidence of sottlement nogotistions In varclated lftigation.

Third, the Final Order contuing errors of law that effectively foree the OIC to
permit Coordinated Cate fo enter the Exchange with an insufficient network baged on a
contraet methodology that is contrary to the laws applicable to health mainfenance
organizations (“HMOs™),

Fourih, the Final Order contains Findings of Fact sbout communication bflztwcen
Coordinated Cave and the OIC during the proceedings that are not supported by an
ohjective evaluation of the record,

Dicspitc the objections described in this rmotion, the parfies have complied with
the directives in the Final Opder. The QIC recognized that there was no meaningful
opportunity to bring this Motion prior to engaging in that work if Coordinated Care’s
plans were to be approved for the Bxchanga. Out of respect for the judicial process, the
(OIC has worked cooperatively with Coovdinated Care to resolve those itoms that the
Pinal Order identifted as “valid” bases for disupproval, and the plans that were the sﬁbject
of the hearlng heve now been approved for ceriification by the Washington Health

Benefit Exchange,

I  ARGUMENT

A. The Final Orvder fafled to resolve the matior with a decision on the merits,
instead impreperly dirseting settlement, ¥iy s, tho Final Order exceeds
admindgirative judiclal authorily, and Is nnsupporfed by Iaw.

The Yinal Order doss not reeclve this metter with o decision on the merits,
Instead, that oxder commands OIC to allow the Compaty to rovise its filings, provide
Moton OF Inmrante Comintsstorer Mike Kroidler
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“ressonable guldance and recomunended lunpuage” to the Company o correct ity
defictencies, and “give prompt and ressonable approval of the Company’s filings
movided the Company has addressed the reasons for disapproval.,.” Final Order, at 22,
It goes on to stato, “this procceding shall remain opon until the Company hes made
new/amended filings,” and to require the parties to notify the Hearing Officer of the
disposition of those filinga,

The Rinal Order citex no authority in the APA, the Insarance Code, or otherwise,
which altows the Tlewring Officer to refuse to rale on a matter, instead holding thet matter
open until a compulsory settfame;zt, the terms of which are dictated by the Hearing
Officer, has been reached.

While the APA does strongly encovrage informal settlements, it does not compel
soifloment.  See RCW 34.05.431(1), WAC 10-08-130(1)(g), and WAC 284-02-
OFO(Z(d)iv} (allowing for preheating conferences for settiement or simplification);
RCW 34.05.437(1) snd WACT 10-08-130(5) (requiring presiding hearing officers to allow
parties the opportunity to reake offers of seftlement); RCW 34.05.060, WAC 10-08-
130(5), and WAC 10-08-230 (cncowraging informal settlemonts). Howevor, the APA
“does not require any purty or oflier person (o settle a matter.” RCW 34.05.060, See also
CIC 2.6(B) (prohibiting judges from acting “in a manner thai coetces any party into
Beitlement.””) |

Further, there is no authority in the Administrative Procedures Act (Title 34.05
RCW), the Model Rules of Procedure (WAC 10-08), the Insuranes Code (Title 48 RCW),
thie rules promulgated under the lnsurance Codo {WAC 284), or the letior dologating
authority io Hearing Officer to preside over hearings, that authorizes the Hearing Officer,

Motion OF Inansuncs Commissioner Mile Kretdior
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or any other Administrative Law Judgs, to force the Insurange Commrissioner, or his duly
aﬁpointad Deputy Coﬂﬁnissionmi's and staft to settle matters thai they have determined
should not be settled, particularty with a carrier whose filings have in fact beér found
deficient,

Mor s there any m;thnﬁiy which allows a Hearing Officer to be privy to - let alone
monitor - settlement negotistions, Certainly there is no authority for a judge to dictate
the terms of settlement and warn that faflure to settle on those terms “would be to invite a
consideration that the O1C might have' erred {5 diaa]}pmving‘the Company's filings on
july 31" That disapproval was either correct or it was not. ‘The Yinal Order
approptistely seis this forth as the precise issue before the Hearing Officer, “Therefure,
mant clearly stated, in this proceeding, the Company bears the burden of proving, by a
propondotanice of the evidencs, that on Irfly 31, 2013 the QIC erred in disapprwing
Coordinated Care Corporation's June 23, 2013 Bronze, Silver and Gold Individual Flan
Filings for 2014.” Final Order, at 19, 92, There is no suthority cited, nor could there be,
for the proposition that an Administrative Law Judge may change a legal ruling ss
punishment for one of the parties’ fuilure to co&pcmte with directives in an Order,

Tl‘w Hearing Officet clearly has authority to find that the OIC propetly
disapproved Coordinated Carc's July 31 filings., lo lavge pari, the Final Order.does
acknowledge fhat the OIC"s wasons for refecting Coordinated Care’s July 31 filings were
valid. There is no question that, had the Heating Officer found the OIC's reasons for
disupproval were all nvalid, she has the awhority to find that the OIC improperly
sejected the filings es they exisied sﬁ Tady 31, and ovder the ()‘I(f to aocept those Hlings ay
they exisied ot e time. The Hearing Officer arguably even has aithority t condugt a
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new review using & legal definition or understanding that did not exist, or was not used
when fhe priginal review was conducted. But the Final Order does not compel the OIC to
approve or disappreve tho filings as they cxisted on July 31, or to conduct a new review
in light of a new analysis on a question of law, Instead, the Final Ovder acknowledges
that the filings were largely deficient for the reagzong asserted by the OIC, bnt nonetheless
compels the OIC to cnter info soitlement nogotlations with Coordinated Care to assist
Coordinated Care in amending its fillngs in order to become acceptable to the OIC.
Simsilarly, the Final Order cite§ no express of implied ststutory anthority allowing - let
alone compelling - the OIC fo draft portions of the very dﬁﬁmmmts and filings that the
OIC is compelled to regnlate.

The Final Order essentially asserts that because the OIC chose to seitle with
cevtain companies, it was required to offor sottioment to this company, and thes compels
the OIC into that settlement, even dictating the terms nf‘ that settlement (that OIC was to
“propaptly review andfor sugpest amended langnage which would meet any remaining
concerns that the current language i misleading or does not comply with applicablo
mies”). See, e.g., Fioal Order, et 19, However, the Final Ordor cites absolulely no
authority for this command, None exists,

In ordering the OIC tw settle ity disputes copcerning Coordinated Care’s flings,
the Final Order creates two dangerous procedents, First, it compels the OIC to not only
provide specialized and amwd legal udvice to s specifie pﬁva‘ta company, but to
effectively draft portions of their confracls, Because the OIC repulstes thuse same
coniraets, the Final Order has essentially created & conflict of intevest for the OIC, The
Final Order hae created the vory real patential for Coordinated Care to elaim at a future
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date, that the OIC cannot take enforcement action against Ccmrdlinated Cate concerning
those contractual provisions, beeange the OIC itsclf drafied them,

Fyrther, in compelling seftlement with one carrler because the OIC entered into
settlement discussions with a wholly separats and unrelated cartier, the Final Order set
the dangerous precedent that the OIC is now compellad to scitle with any carrice who
chatlenpes the OIC's disapproval of their network, rate, form, or binder filings. The Final
Order effectlvely broadcasts to every health oarrier in the state that, by demanding a
heating on any disapproved filing, they can foree the OIC to fix their contracts for them,
motiopolizing staff tirme, and unilaterslly rearranging the diﬁtriﬁution of OIC resources,
This is particularly prolilematic becange with the open eorollment deadiines qf fhe ACA,

‘boginning with thie ycar and moving forward, there will always be a doadline for health'
plang to be approved, Usurplog the OIC's resoutces by compelling settiement
negotiatiens will have petentially devastating effects on the OXs ahility to a;;prova

plans, This tvsuc will only get worse, us more carticrs and plans onter the cxchange, and

more plans ave subject to the foderal deadlines thet for this year only apply to plang

offered in the Brohange.

What the Final Ceder attermpts o do is acmﬁcl the OIC’s diw‘rction. The Final
Order notes, “For t‘km OIC 1o use ity disoretion in aiiéwing the Company to quickly make
modifications now . , . is reagonabde and permissiblé.” Final Order at 22, Howeyer, the
Tlearing Officer does not havé authority to compel the Comunissioner®s discretion, or that
of his appointed Deputy Commissioners and staff. The Hearing Officer has authority to
review decisions for compliance with the law, and 10 consider whether ptafl have abused
their discfescion. But ng finding of an abuse of discrotion was made in the record, nor wa-s_
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evidence pregented to meet the difficule showing thut an agency has abused ify discwtién.
In fact, the Final Order acknowledges that the (}IC' did the best it could under the unique
and diffieult circumstances impoyed by the Affordable Care Act, Further, the Hearing
‘Oﬂicer cannot rely on the OIC's decision not to exder into seitlement negotiations as the
basis for an sbuse of discretion, becavse there is no legal requireinent ai;ywhere to
sompel the OIC to enfer info settlement negotiations. While it may be permissible for the
QIC te exercise its discretion in the manner suggested by the Hearing Officer, it is not
permissible for & Hearing Officer 1o cotopel the exercise of that diseretion in keeping
w‘xth; her own preferences, |
OIC may be reading foo tmich into the Fim;; Ordor, The Final Otder does state in ; |
several placeg that OTC ig being compelled to re-write Coordinated Care®s filings for it in 1
light of the exivaordinary situmiion presented by the fact that the Exchanges are wn l‘ ‘

cntirely nev entity for which foderal rules and guidefincs were being promulgated even

as the OIC was attempting fo review plans for compliance with them. See, e.g., Final .
Order at 3, §3. The Final Order appropriately states that “it must be recognized that the i
ipecific sitoation involved in this parsicular review of the Comphny’s Hlings s unique” ‘
Fingl Order, at 21, ‘ ,

i mny be that soch ds the Hearlng Officer’s reasoning behind the dircctivés i the

Final Order, and is meant to apply only to Coordinated Care and only in this one, unique

githation, I so, OIC urges the Hearing Officer {o reconfigure the Final Order, making
fhat sbundantly clear, While the OIC stands belind lts objoctions, the sgency

acknowledges thut such a clurificetion would at lesst avold the porils presented by

refergrces to the Final Order as precedent.
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B. The Final Order’s conclusions rest upon inproper admivsion of evidence of
settlement negotiations in aurelated Htigation.

OIC respectfully submits thet the challenged directives in the Final Order cely on

-factusl errors that. 1) are Supported solely by evidence of settlement negotiations

introduced by the Hearing Officer, not by either party, and which should have been
barred] by ER 408, and 2) are not supparted by the evidence in the record,

Over the OIC’s objection, the Final Order relies on evidence that the.OIC had
entered into sottisment negotistions with carriers in unrelated matters. Final Order at 8,
Under Bvidence Rule (“BR™) 408, this information should never have been admitted into
evidence, or considered by the Hearing Officer, in the Coordinated Care hearing,

FR 408 prohibits the admission of settlement negotiations for the purpose of
proving lability. Although the Rules of Evidence are not strictly adhersd to in
adminigrative proceedings under the Admindstrative Procodures Act, Title 34.05 RCW
{"APA™), they cannnt; bo wholly ignored, RCW 34.05.452(2) siill requires thet a
presiding hearing officer “shall refer 1o the Washington Rules of Bvidence as puidotiocs
for evidentiary rulings.” |

Tt in reversible error to admit evidence of settlement negotiations with third partigs
and in unrclatod procoudings, Grigsby v, Clly of Sealile, 12 W App. 453, 458, 520 P.2d
1167 (1975). In Grigshy, {he plaintiff was a passenger in an automobile accident, [, at
454, He gettled with the driver of the car he wan in, and subsequent]y sued the City of
Seattle for negligent deslgn, construction, and maintenance of the strect. £, The Courd
of Appeals found it was reversible error for the jury to be informed that the Plaintiff had

settied with the driver, Jd, at 458,
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HR 408 does permit evidence of settlement negotiations for Himited purposes, such
s8 to provs biss, prejudice of a witness, nogating ¢laims of undue delay, or proving
obstruction of justice. None of those claims were present in this case. In fact, the
Hearing Officer fonnd that the OIC withesses were “oredible, and presented no apparent
biases,” Final Qrder at 9-10. Nov was this prosented by the OIC to negate claims of

undue delay, No other sxceptions to the probibitions in ER 408 are present in the record.

Further, the APA provides that a “presiding officer shall not base a finding

exclusively en such inadmissible evidence unless the presiding officer determines that
doing so would not vnduly abridge the parties' opportunities to confront wiinesses and
rebut wiﬂmw.. The basis for this determination shall appear it the order.” ROW
34,05.461, Mere, the Final Onder contaips no such determination regarding the evidence
presented by the Hearing Officer about seitlenent negofiations with other parties. On the
contrary: the evidones of the OIC's settlement discussions with other carriers wag net
subrnitted by either party, but by the Hearing Officer herself. The Final Order clfes no
testimony or ¢xhibit demonstrating the OICs settlement negotistions with other purriers;
Coordinated Care was apparcntly unaware of the OIC’s settloment discussions with other
carriers untll the Hearing Officer introduced the subject. The OIC could only objest; it
had no oppotiunity % confront dis Hearing Officer as s witness. She was not sworn o,
and could not-be questioned about basis for her conclusions that settlement talks with
other carriers were relevant o this case, ew;ian though those carriers muy have had ontirely
differont Heonsure, filing deficiencies, or ability to promptly correct the problems in theft

filings,
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The Hearlng Officor’s doeision fo not only consider, but inject, evidence of the
OIC’s settlement discussions in other proceedings as evidence that the OIC mishandled
Coordinated Care’s filings, a.iso calls the Hearing Officer’s impartiality loto question.
The Code of Judicial Conduet (CIC), though not binding on administrative law judges, is
instrnetive o the extent it sets out the standerds for judicial conduct in the State of
Washington, Putther, the APA provides that “Any individual serving or designated to
gerve alone or with others as pw&iciing officer ts subject to disqualification for biss,
prajudice, interest, or any other cause provided in this chapter or for which a judge is
dlgqualified,” RCW 34,05.425(3). CIC 2.11(p) provides that “A judge shall disqualify
himself or herself in any proceeding in which the judpe's impartiality might reasonably be
.questioned”, particularty in several apecific circumstances. For example, when a judge
has “porsonal knowledge of facts that arc in dispute in the proceeding,” of Is “Ikely to be
& material witnesy in t”t;a provecding,” that judpge Is obligated to rocuse him or herself.
cIc 2. 1(1}, 2)d). By presenting the evidence of the OICs settiameant negotiations, the
Hearing Officor essentially made herself a material witness concerning disputed factaal
allegations, T doing so, she has celled into question her own partiality vonverning this
and every cass involving the OFCs denial of a cartier’s rate, form, and binder filings,

Impartiality by a judge and improper testimony by a witness both constitute
mounds for granting a CR 59 motion for retrial or rcconsidémtion on the bagls of
tregulatity in the provecding, | Edwar;gis v, Le Duc, 157 Wn.App. 455, 460, 238 P.3d
1187 (2010) {finding a CR 59 motion appropsiate where the trial court demonstrated

non

partiality vepeatedly duxing thoe trlal.); Siorey v, Siorey, 21 WnApp. 370, 375, 585 P.2d
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183 (1978) (finding & witness’ testimony regarding iﬂadmisaiblg svidence & grounds for
granting & CR 5% motion).
Because the Haarﬁig Officer’s presentation axt udmission of evidence of the
OIC" s seitlement negotiations was improper under RCW 34,05.452(2), RCW 34.05.461,
IR 408, and CJC 2.11, the Final Order should be reconsidered, cmitting thi.f: improperly
admitted information and the aﬁrecﬁves based upon it,
C. The Figal Order containg errors of Inw thut effectively force the QIC to

permait Coordinated Care to enter the Exchange with an insufficient network,
contrary to the laws applicable fo heslth maintenance organizations,

In addition to improperly Icompelling settlement, the Fingl Order compels the
asgepiance of ah inadﬁquatm nefwork, [n vielation of the law,

Concerning the adeguacy of Coordinated Care's network, the Final Order makes
two legal errors. First, it erronoously conflates Coordinated Care’s vunc!mﬂengad
Medicaid network as an “adéq&m’m netwotk” for commercial products that, unlike
Medicaid, miust provide for 10 cssential hoalth bonefits, Unfortunatoly, the Final Order
does not pravide its statutory or legal basis for the vonclusion that 2 Medioaid network is
anfematically adequate for a commercial policy.  Apparently, the ' Final ‘Order
misconstrues the proviston of WAC 284-43-200, which provides that evidenc;nf
compliance with network standards for public purchasers “may be used to demonstrate
suificiency” to mean that, if a carrier hay a Medicaid network for ity Medicald producty, it
has by operation of law demonstrated compliznce with network standard for public
purchaser ooncerning every service provided under the carria%’s cotnmercial contracts,
rogardless of whether public purchascrs are requited to lbclude those scrvicos or
providers, This is particelarly Dmportant for Medieaid carviers whose Medicald
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ACA, Those ten essential henlth benefits are further defined by the state benchinark

plan, and the rules premeigated by tﬁe QIC and the fedoral government. There is 1o
discussion in the Final Order demonstrating that Coordinated Care’s Medicatd plan, and
Medieaid nctwork, cover all of the essentinl health benefits required by law., Without
guch a determination, the existence of Coordinated Care’s Medicaid network cannot
detmonsttate an adequate network for purposes of its commoercial produsts.

In additlon, the network Coordinated Care filed for its commercial products, and
that was reviewed by the OIC, was not Coordimailed Care’s Medicald network., The
testimony and evidence st the hearing demonatrate that while the network filed by
Coordinated Care was intended to incinde ite Medicsid providers, it wes a natwork built
by Coordinafed Carc cxpressly for its Bxchange plans, That Iy why the Company was
 confracting with HealthWays to include some of its providers in ths new néiwarlg
evidence of which way introduced and admitted without ohjection, It is because
Coordinated Care’s commercial sotwork was ot identical o ity Médicald netwark that
the OIC was reviewinp the network. in the fivst place.

'The second error the TFinel Order makes conceming Coordinated Care'’s uaw_ark
is to order the OIC to allow an HMO to satisfy its oblipations to provide sssential hoalth
benefity through non-networked providers. This is an express viclafon of RCW
48,46.030. The statutes poverning HMOs require that to he licensed as an HMO, &
carrier must provide:

cempmﬁémive health cers sexvices to envolled purticiponts on & group

praciice por capita propaymont basis or on a prepaid individual praotice

plan and provide[] such bwalth services elther divectly or through
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arrangettionts with institutions, entitics, and persons which its enrolled
population might reasunubly require as determined by the health
maintenance organization in order to be maintained in good health. .,
RCW 48@6.03(}( 1). Providing all covered services either directly, or through contracted
providers, s a requirement fbr licensure a8 an HMO. Both Coordinated Care and the
Yinal Order ignoro fhis fundamental naqufremem for HMOs, Compelling thé QIC to
permit Coordinated Care to refise to contract with the only facilitles that can provide
certain serviges thet arc covered by Coordinared Care's plaus, forces the OIC to violate
tht Jaw by licensing a carrier ag an HMO that does not meet the requirements to be one.
U1C regpectfilly requests that the final order ba revised in order to avoid forcing
the OIC to take actions that arc contrary to faw in the future.
0, The ii‘in;li ‘Order containg Findings of Fact about communication between

Ceordinated Care snd the OIC durlug the proceedings that are not
supporied by an ghjecilve evaluation of the record.

'The Final Otder ce;mmins the erroncous factual conclusion that OIC improperly
refused to comnumicate with Coordinated Care fnl]awiﬁg the July 31, 2013 denial, The
Order moreover states that the QIC ixxfamned Coordinated Carc that “the OIC was
prohibited from communicating with the company becausé.thc Company had filed 2
Deand for Hearing,” states thai the OIC acted digingenuously in maling this alleged
sernene, and scolded the OIC - for iling to properly ioform Coordinated Care of an
a.l}mged policy of refusing to communicate after a Demand for Hearing is filed. Final
Ordmr at 7-8, |

There 1s no testimony in the record as to a policy of rofiusing to communicate, Dr.

Bathi testified as to his undérsmnding that OIC staff sefussd to communicate with
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{oordinated Care becunse it was “againgt thoe law” to talk tcl).a party during a hearings
process, This reflects a layman's understanding of the simatién, aned the OIC refuted his
claim, The OIC never stated it had 2 “policy” of refusing to communicate with carriers in
Iitigation, or that the law prohibits the OIC from doing so. See Final Ouder af 8 and 12.

There is o such policy. Rather, as demonsirated by counsel for the OIC, both
staff attorney Andrea Ph;ithwer and Deputy Coramissioner Annalisa Gellermunn, the
QlIC, faciﬁg impending expedited litigation, reasonably tequired the company fo direct its
distmssion's solely to the legal affalrs staff that would be handling that liﬁgation.» This
requiremnent is based upon Rule of Professional Conduct (“RPCY) 4.2, a ubiquitous
standard that is immediately put in place by any attornsy representing any party in
Titigation,

Generally, RPC 4.2 also limfis client discussions with parties known to be
represented. See RPC 4.2, comment 7. This entrely reasonable direction provided
Coordinated Care with & meaningfol avetue o address its concerns, snd ufilized OICs
Himited staff resources in the moyt efficient munmer possible, Neither Coordinated Care,
not the Flnal Order cite to any anthority that contravenes the Rules of Professional
Conduet, or mandates that a party who s subjoct w0 Litigation, participate in discussions
concerning the subject of that litigation, without counse} present.

ﬁecause the findings that the OIC “refused” to communicate with Coordinated
Care, and changed its réasoning for doing so, ars not supported in the record, the Final
Order ghould be reconsidered without these erromeocus and unsapported findings, and the

dircotives bascd upon them should be siricken,
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0. CONCLUSION
Because the Final Order rests on significant but erroneous conclusions of fact and
law, that stemnmed from irregulatition in the hearing process, the OIC respectfulbiy

requests that the Final Order be reconsidered,

DATED thig Gﬁ!} day of September, 2013,

Ot d oo

Andrea L. Phithower :
OIC Staff Attorney
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