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STATE OF WASHINGTON
BEFORE THE WASHINGTON STATE
OFFICE OF THE INSURANCE COMMISSIONER ,

In the Matter of Docket No. 13-0293

Seattle Children’s Hospital Appeal of QIC?s

Apprdvalslof HBE Pla Filingsl.) DECLARATION OF MICHAEL
MADDEN IN SUPPORT OF SEATTLE

CHILDREN’S HOSPITAL’S MOTION

FOR PARTIAL SUMMARY
_ JUDGMENT
I, Michael Madden, declare as follows:
1. I am an attorney with Bennett Bigelow & Leedom, P.S., and counsel for Plaintiff

Seattle Children’s Hospital in this matter. [ make this declaration based on my personal
* knowledge and am competent to testify herein,

2. Attached hereto are true and correct copies of the following:

Exhibit A is a true and correct copy of Seattle Children’s Hospital’s First Requests for
Admission to the Office of the Insurance Commissioner with Responses.

Exhibit B is a true and correct copy of Seatfle Children’s Hospital’s First Interrogatories
and Requests for Production to the Office of the Insurance Commissioner with Answers,

Exhibit C is a true and correct copy of the Motion of Insurance Commissioner Mike
Kreidler for Reconsideration of Findings of Fact, Conclusions of Law, and Final Order, dated
September 6, 2013, in In re: Coordinated Care Corporation, Docket No, 13-0232.

Exhibit D is a true and correét copy of the Order on OIC’s Motion for Reconsideration,
dated November 15, 2013, in In re: Coordinated Care Corporation, Docket No. 13-0232,
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I DECLARE, under penalty of perjury under the laws of the state of Washington, that the

foregoing is true and correct.

Executed at Seattle, Washington this / f day of January, 2014,

MICH!&.EL MADDEN, WSBA # 8747
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CERTIFICATE OF SERVICE

I certify that I served a true and correct copy of this document on all parties or their counsel

of record on the date below by hand delivery on today’s date addressed to the following:

Hearings Unit

Honorable Mike Kreidler
KellyC@oic, wa.goy

QOffice of the Insurance Commissioner
Hearings Unit

5000 Capitol Boulevard

Tumwater, WA 98501

Coordinated Care Corporation
Maren R, Norton

Gloria 8. Hong
mrnorton@@stoel.com
gshong@sioel.com

Stoel Rives LLP

600 University Street, Suite 3600
Seattle, WA 98101

BridgeSpan Health Company
Timothy J. Parker

Carney Badley Spellman, P.S,
parker@ecarneviaw.com

701 Fifth Avenue, Suite 3600
Seattle, WA 98104-7010

Office of the Insurance Commisioner
Charles Brown

charlesb@oic. wa.gov

Office of the Insurance Commissioner
5000 Capitol Boulevard

Tumwater, WA 98501

Premera Blue Cross
Gwendolyn C, Payton

Lane Powell PC
Paytong@lanepowell.com
1420 Fifih Avenue, Suite 4200
Seattle, WA 98101-2375

I declare under penalty of perjury under the laws of the State of Washington that the

foregoing is true and correct.

Executed at Seatile, Washington, this 17th day of January, 2014.

{0766.00018A402501 76.D0CX; 1}
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EXHIBIT A



STATE OF WASHINGTON BEFORL:
THE WASHINGTON STATE
OFFICE OF THE INSURANCE COMMISSIONER

In the Matter oft .

| Docket No. 13-0293
- | , |
Seattle Children’s Hospital Appeal of OIC’s I SEATTLE CHILDREN’S . ;
| HOSPITAL’S FIRST REQUISTS i
_ y - FOR ADMISSION TO THE
Approvals of HBE Plan Filing | OFFICE OF THE INSURANCE
: I COMMISSIONER WITH
| RESPONSES-
! : .
|
TO: Officeofthe Insurance Commissioner, care of
Charles Brown, Attorney at Law
5000 Capitol Boulevard
Tumwater, WA 98501
Plaintiff Seattle Children's Hospital (SCH) propounds the following First Requests for ; :
Admission to the Office of the Insurance Commissioner (OIC). : i
INSTRUCTIONS .
L. Please respond separately and fully, in writing, vnder oath, to the requests for

admission set forth below and serve your responses upon the undersigned counsel for SCH
within 30 days of service thereof at the offices of Bennett Bigelow & Leedom, P.S., 601 Union
Street, Suite 1500, Ssattle, Washington 98101, Unless responses are received in writing to these
requests for admission within 30 days, the matters herein will he deeméd admitted.

-2, The QIC is required to respond to these requests for admission by and through any of
its duly authorized representatives, agents, and atiorneys who are competent to testify on its
behalf and who know or have access to the mnformation to which each request for admission
relates. Fach representative or agent preparing answers to these requests for admission is
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requited to affix his or her signature under oath to the answers to thede requests, designating
.those particular requests to which he or she has prepared responses when there is more than one
signatory. .

3, - .These requests for adlmssmn are continuing, and the responses to these requests shoudd
be supplemented as new information becomes avallable

4, If objection is made to any part of a requegt please SpeCIfy the part’ to whlch the
objection applies.

DEFINITIONS

‘1. . The words "document” or "documents" mean a writing or document of any kind or

other tangible permanent record which is now, or formerly was, in the possession, custody or
control of the plaintiff or.his agents. The term "document” or "documents" includes, without
limitation, correspondence, electronic mail ("e-mail"), stenographic, handwritten or other notes,
memoranda, books, pamphlets, receipts, invoices, records, reports, charts, Tacsimiles,
publications, contracts, agreements, tape or other recordings, computer, print-outs, and every
copy of every sueh writing or record where such copy containg any commentary o1 notatlon
whatsoever that doeg not appear on the original. :

2. To "identify" a person means to stafe the person's- name, business ‘and residence

- address, business and residence telephone numbers, occupation, job title; and dates employed;
and if not an individual, state the type of entity, the address and telephone number of its principal
place of business, and the name of its chief executive officer. To "identify” a document means
to state the title of the document, the type of document (letter, memorandum, ete.}, date of the
document, and authors and reclp1ents of the document.

3. As used herein, "and" as well as "or" shall' be construed disjunctively or conjunctively
as necessary to bring within the scope of the Request for Admission all responses that might
otherwise be construed to be outside the scope. : .

4, As used herem_, any reference to the singular shall include the plural and vice- versa -
to bring within the scope of the Request for Admission all responses that might otherwise be
construed to be outside their scope.

5.  Asused herein, any reference to 2 pa&’ticular gender shall be construed to include, both

genders 10 bring within the scope of the Request for Admission all responses that might
otherwise be construed to be outside their scope.
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'REQUESTS FOR ADMISSION

REQUEST FOR ADMISSION NO.1: 421U.5.C, § 180310(c)(1) and 45 CFR § 156235(c)
are applicable to the health plans that are the subjects of this appeal.

RESPONSE:  Request for Admission No, 1 is denied in part and admitted in part, For
further response to said request, OIC staff denies that the federal statute to which this request
refers directly “applies” to the health plans that are the subject of this appeal since the statute is
directed to the Secretary of the United States Department of Human and Health Setvices and to
the criteria the Secretary is to establish for certifying health plans as qualxﬁed health plans.
Request for Admission No. 1 is otherwise admitted.

RE( zUEST FOR ADMISSION NO.2:  Seattle Childlens Hospital is an essential
community prov1der as definedin- 42 U. S C.'§ 1803 10(0)(1) end 45 CFR § 156.235(c).

RESPONSE Request for Admwsmn No 2 is admitted.
REQUEST FOR ADMISSION NO.3:  The federal Centers for Medicare and Medicaid

Services has identified Seattle Children's 'as an essential community provider for purposes of
 42U.8.C. § 1803.10(c)()) and 45 CFR § 156.235(c).

RESPONSE: Request for Adrission No. 3 is admitted.

REQUEST FOR ADMISSION NO.4: At the time it approved the rate and form ﬁlmgs for'
the Exchange plans submitted by Coordinated Care Corporation, Premera Blue Cross, and,
BridgeSpan Flealth Company, these companies did not include Seattle Chlldren s Hospital with
thexr health insurance plan networks

RESPONSE: Request for Adm1ssmn No. 4 is denied as to Premeral Blue Cross and admitted
asto BridgeSpan Health Company and Coordinated Care Corporation as to which the request is
admitted. .

REQUEST FOR ADMISSION NO.5:  Seattle Children's Hospital is one of' only two
children’s hospitals, ag defined in 42 USC§ 256(b)(a)(4)(M), located in Western Washington.

RESPONSE: - Request for Admission No. 5 is admitted,

REQUEST FOR ADMISSION NO. 6:  Prior to approvixig therate and form filings for the
Bxchange plans submitted by Coordinated Care Corporation, Premera Blue Cross, and
BridgeSpan Health Company, the Office of Insurance Commissioner did not have any evidence
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o

before it sufficient to make a determination whether Seattle Children's Hospital had refused to
accept the generally applicable payment rates of such plans,

RESPONSE:  Request for Admission No, 6 is denied.

REQUEST ¥OR ADMISSION NO. 7: Prior to approving the rate and form filings for the
Exchange plans submitted by Coordinated Care Corporation, Premera Blue Cross, and’
BridgeSpan Health Company, the Office of Insiwance Commissioner did not have any evidence .
before it sufficient to make a determination whether Seattle Children's Hospital was unwilling to
contract with these plans under reasonable terms and conditions.

. RESPONSE:  Requést for Admission No. 7 is dened.

REQUEST FOR ADMISSION NO. 8: Prior to its approval or filing of the rate request
filings for the Exchange plans submitted by Coordinated Care Corporation, Premera Blue
Cross, and BridgeSpan Health Company, the Office of the Insurance Commissioner did not
have any information, except as provided .by these plans, concernjng whether "spot
contracting" or the like is a sufﬁcmnt substitute for inclusion of SCH in the Exchange plan
networks.

RESPONSE: Request for Admission No. 8 is denied,

REQUEST FOR ADMISSION NO. 9: Prior to its approval or filing of the ra.te request
filings for the Exchange plans submitted by Coordinated Care Corporation, Premera Blue
Cross, and BridgeSpan Health Company, the Office of thé Insurance Commissioner did not
"ensure that the [Exchange] plan covers the ten essential health benefits Lategories spectiied in
section 1302 of P, L 111-148 of2010 ‘as amended.”

"RESPONSE: Request for Admission No. 9 is denied.

REQUEST FOR ADMISSIO NO. 10:  Prior to its approval or filing of the rate request,
filings for the Exchange plans submitted by Coordinated Care Corporation, Premera Blue-
Cross, and BridgeSpan Health Company, the Office of the Insurance Commissioner did not
"ensure that health plan enrollees ... [hlave sufficient and timely access to appropmate health
care gervices, and choice among health care providers."

RESPONSE: Request for Admission No. 10 is denied,

REQUEST FOR ADMISSION NO. 11: Pricr to its approval or filing of the rate request
filings for the Exchange plans submitted by Coordinated Care Corporation, Premerd Blue
Cross, and BridgeSpan Health Company, the Office of the Insurance Commissioner did not
make a determination whether these Exchange plan networks were "sufficient in numbers and
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types of providers to assure that all health plan services to covered persons will be available -
without unreasonable delay," to provide "[e]ach covered person” with "adequate choice among
each type of health care provider," and to require these carriets to show "reasonable efforts
to include providers and facilities in networks in. a manner that limiis the anlount of travel
tequired to obtain covered beneﬁts," mcludmg pediatric services.

RESPONSE; Request for Admission No. 11 is demed,

REQUEST FOR ADMISSION NQ, 12: Prior to its approval or filing .of the rate request
filings for the Exchange plans submitted by Coordinated Care Corporation, Premera Blue
Cross, and BridgeSpan Health Company, the Office of the Insurance Commissioner did not
have any information or document amny review regarding whether these Exchange. plan
networks were "sufficient in mumbers and types of providers to assure that all health plan
services to covered persons will be available without unreasonable delay," to provide "[e]ach
covered person“ with "adequate choice among each type of health care prov1der,” and fo requzre
these carriers fo show "reasonable efforts to inchude providers and facilities in networks in a
manner. that limits the amount of travel required to obtam covered benefits,” including pediatric
services,

RESPONSE: Request for Admission No. 12 ig denied,

REQ' UEST FOR ADMISSION NO. 13: In SCH FY 2012 SCH was responsible for
81.70% percent or more of all pediatric (ages 0-14) inpatient discharges w thin a 30-mile
radius of the SCH facility. -

RESPONSE: This request for admission alleges a medical statistic as to whioh the ‘OIC

staff has no knowledge or means of obtammg knowledge and which it therefore can neither
* admit nor deny. .

REQUEST FOR ADMISSION NO. 14: In SCH FY 2012, SCH performed 100% of
pediatric kidney and liver transplants, 90% of the pediattic ECMO procedures, 90% of the
pediatric bone marrow transplants and 70% of the pediatric cardiac surgeries in Washington state.

“RESPONSE: This request for admigsion alleges a medical statistic ag to which the OIC
staff has no knowledge or means of obtaining knowledge and which it therefore can neither
admit nor deny.
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REQUEST FOR ADMISSION NO. 15: In SCH FY 2012, SCH served patients from 34 of |
the state's 39 counties, and saw twice as many inpatients under the age of 15 as either of the
state's other pediatric hospitals, Mary Bridge and Sacred Heast.

RESPONSE: This mqﬁest for admission alleges a medical statistic as to which the OIC staff has
no knowledge or means of obtaining knowledge and which it therefore can neither admit nor
deny.

REQUEST FOR ADMISSION NO. 16: In SCH FY 2012, for hospitals within 2 30-mile
radivs. of SCH's facility, SCH treated 75% of all pediatric psychiatric inpatients, 81% of all
pediatric inpatients, and over 90% of all high acuity pediatric inpatients.

RESPONSE: This request for admission alleges a medical statistic as to which the OIC
staff has no knowledge or means of obtammg knowleclge and which it theletore can neither
admit nor deny. :

REQUEST FOR ADMISSIQN NO, 17: "SCH is.the sole prowder in the state.of Washington
of the services identified in the attached Exlibit A, -

RESPONSE: . Denied. The OIC. staff has no knowledge or means of obtaining
knowledge whether some of the services listed on this exhibit are only available at SCH. See for
example the statement on page two that “AP shunt care is not unique, though we have been the
leader in 1nfact1on reduction.”

DAFED this llth day of December 2013.

BENNLTT BIGELOW & LEEDOM, P.S.

%/%a

Mmhael Madden  VSBA #08?47
Carol Sue JanéSyYSBA #16557
Attorneys for Plamtiff Sedttle Chl]drens

Hospital.
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ATTORNEY CERTIFICATION

RESPONSES AND OBJECTIONS SUBMITTED this , day of 2014,

Charles Brown, WSBA #5555
. Attorney for Office of the Insutance Commissioner

SBATTLE CHILDREN’S HOSPITAL'S

FIRST REQUESTS FOR ADMISSION . ' LAW OFFICES |
TO THE OFFICE OF THE INSURR.F\NCE . BENNETT RIGELOW & LEEDOM, P.5, ‘
COMMISSIONER -7 : ' 601 Union Street, Suite 1500
Docket No, 13-0253 . Seattie, Washington 9810)

T (206) 622-5511 F: (206) 6228986



VERIFICATION '
I declare-under penalty of perjury under the laws of the State of Washington that I am
'ezni:)]oyetli by the Washington State Office of the Inswrance Commissioner, and am authorized
to make the foregoling responses. 1 have read the foregoing Responses to Seattle Children's
I—Iosiaitals’ First Requests for Admissionto the Ofﬁce; of the Insurance Commissioner, know
the oontenté thereof, and believe them to be true and correct,

J ' _ .
Dated 4/ & . , 2014,

s (0l g%%
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EXHIBIT B



COPY RECEIVED
TIME BY,

JAN 09 2014
BENNETT
& LEEDOG-OW

STATE OF WASHINGTON BEFORE
THE WASHINGTON STATE
OFFICE OF THE INSURANCE COMMISSIONER

In the Matter of: Docket No. 13-0293

SEATTLE CHILDREN’S
HOSPITAL’S FIRST
INTERROGATORIES AND
REQUESTS FOR PRODUCTION -
TO THE OXFICE OF THE
INSURANCE COMMISSIONER
WITH ANSWERS

Seattle Children’s Hospital Appeal of OIC"S

Approvals of HBE Plan Filing

TO: Office of the Insurance Commissioner, care of
_ Charles Brown, Attorney at Law5000 Capitol Boulevmd
Tumwater, WA 98501

: Plaintiff Seaitle Children's Hospital (SCH) propounds the following First
Interrogatories and Requests for Production to the Office of the Insurance Commissioner (OIC).

INSTRUCTIONS

1. Please respond separately and fully, in writing, under oath, to the requests for
admission set forth below and serve your responses upon the undersigned counsel for SCH
within 30 days of service thereof at the offices of Bennett Bigelow & Leedom, P.S,, 601
Union Street, Suite 1500, Seattle, Washington 98101, Unless respenses ate recelvsd In writing
to these inferrogatories within 30 days, any cobjections will be deemed waived.

2, The OIC is required to respond to these requests for admission by and
through any of its duly authorized representatives, agents, and attorneys who are competent to
testify on its behalf and who know or have access to the information to which each
discovery request relates. FEach representative or agent preparing answers to these
interrogatories and requests for admission is required to affix his or her signature under oath
to the answets to these requests, designating those particular requests to which he or she has
prepared responses when thete is more than one signatory.
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3. These interrogatories and requests for production are continuing, and the
responses to these requests should be supplemented as new information becomes available,

4, If objection is made to any part of a discovery request, please specify the part to
which the objection applies.
DEFINITIONS
1. The words "document” or "documents" mean a writing or document of any kind"

or other tangible permanent record which is now, or formerly was, in the possession, custody or
control of the plaintiff or his agents. The term "document” or "documents” includes, without
* limitation, correspondence, electronic mail ("e-mail"), stenographic, handwritten or other notes,
memoranda, books, pamphlets, receipts, invoices, records, reports, charts, facsimiles,
publications, contracts, agreements, tape or other recordings, computer print-outs, and every
copy of every such writing or record where such copy contams any commentary or
notation whatsoever that does not appear on the original.

2, To "identify" a person means to state the person's name, business and residence
address, business and residence telephone numbers, occupation, job title, and dates employed,
and if not an individual, state the type of entity, the address and telephone number of its
principal place of business, and the name of its chief executive officer. To "identify" a
document means to state the title of the document, the type of document (letter, memowndum
etc.), date of the document, and authors and recipients of the document.

3. As used herein, "and" as well as "or" shall be construed disjunctively or
conjunctively as necessary to bring within the scope of the Request for Admission all
responses that might otherwise be construed to be outside the scope.

4. As used herein, any reference to the singular shall ‘include the plural and
vice- versa to bring within the scope of the Request for Admission all responses that might
otherwise be construed to be outside their scope.

5. As used herein, any reference to a particular gender shall be construed to
include both genders to bring within the scope of the Request for Admission all 1ebponses
that might otherwise be construed to be outside their scope.-
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INTERROGATORIES AND REQUESTS FOR PRODUCTION

s

INTERROGATORY NO. 1: If your answer to SCH's First Requests for Admission (copy

attached) Request for Admission No. 1 is "Deny," identify all facts which serve as the basis for
~ your denial.

ANSWER: See Response to Request for Admission No. .

INTERROGATORY NO. 2: If your answer to SCH's Fitst Requests for Admission (copy

attached) Request for Admission No. 2 is "Deny,” identify all facts which serve as the basis for

your denial.

ANSWER: N/A

INTERROGATORY NO. 3: If your answer to SCH's First Requests for Admission (copy

attached) Request for Admission No. 3 is "Deny," identify all facts which serve as the basis
for your denial.

ANSWER: N/A

SEATTLE CHILDREN'S HOSPITAL'S
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INTERROGATORY NO. 4: If your answer to SCH's First Requests for Admission (copy
attached) Request for Admission No. 4 is "Deny," identify all facts which serve as the basis for

your denial,

ANSWIER: The HBE filings of all three issuers are available online through the OIC’s web site.
Also see letter dated September 19, 2013 from Waltraut Lehmann to Molly Nollette a copy of

which was previously supplied to SCH and the Form A filings of these issuers copies of which

are being provided,

INTERROGATORY NO.: 5: If your answer to SCH's First Requests for Admission (copy
attached) Request for Admission No, 5 is "Deny," identify all facts which serve as the basis for
your denial,

ANSWER: N/A

INTERROGATORY NO. 6: If your answer to SCH's Rirst Requests for Admission
{copy attached) Request for Admission No. 6 is "Deny,” identify all facts which serve as the
basis for your denial.

ANSWER: Coouiiinated Care Corporation presented testimony in its appeal of the OIC’s
* initjal denial of its HBE plan filing concerning SCH’s high rates. See for example the
testimony of Dr Fathi. A recording of the tes.timony in that hearing is available online
through the OIC’s website.
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* INTERROGATORY NO. 7: If your answer to SCH's First Requests for Admission (copy
attached) Request for Admission No. 7 is "Deny," identify all facts which serve as the basis
for your denial.

ANSWER: See answer to Interrogatory No. 6.

INTERROGATORY NO, 8: If your answer to SCH's First Requests for Admission (copy
attached) Request for Admisston No. 8 is "Deny," identify all facts which serve as the basis for
your denial, '

ANSWER: - See answer to interrogatory No. 7. Spot contracting was the subject of substantial
testimony in the adjudicative proceeding in OIC Matter No. 13-0232. See the Findings of Fact,

Conclusions of Law and Final Order in that matter and specifically Conclusion No. 12.

INTERROGATORY NO. 9: If your answer to -SCH's First Requests for Admission {(copy

attached) Request for Admission No, 9 is "Deny," identify all facts which serve as the basis for
your denial.

A:NSWER: These fiiipgs may be viewed online at the OIC website. Each covers the ten
essential health benefits specified in the Affordable Care Act.
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INTERROGATORY NO, 10: If your answer to SCH's Tirst Requests for Admission (copy
attached) Request for Admission No. 10 is "Deny," identify all facts which serve as the basis for

your denial,

ANSWER: The OIC reviewed the filings themselves for network adequacy and, in the case of
Coordinated Care, conducted a multi day ¢videntiary hearing, much of which was devoted to the
issue of network adequacy, before approving these filings. As reflected in the Findings of Fact,
Conclusions of Law and Final Order in OIC Matter No. 13-0232, the OIC’s final determination
was that a pediatric speciaity hospital need not be included within a carrier’s network of

precontracted providers.

INTERROGATORY NO. 11: If your answer to SCH's First Requésts for Admission (copy
attached) Request for Admission No. 11 is "Deny," identify all facts which serve as the basis for
your denial,

ANSWER: See Answer to Interrogatory No, 10. ‘
INTERROGATORY NO. 12: If your answer to SCH's First Requests for Admission (copy
attached) Request for Admission No. 12 is "Deny," identify all facts which serve as the basis for

your denial.

- ANSWER: See answer to Interrogatory Nos. 6 through 11,
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INTERROGATORY NO. 13: If your answer to SCH's First Requests for Admissibn (coiay
attached) Request for Admission No, 13 is "Deny;" identify all facts which serve as the basis for

your denial,

ANSWER: The OIC gtaff has no knowledge or information upon which to predicate a belief

whether the statistic alleged in this Request is accurate or not.

INTERROGATORY NO. 14: If your answer to SCH's First Requests for Admission (copy
attached) Request for Admission No. 14 is "Deny," identify all facts which serve as the basis for

your denial.
ANSWER: The OIC staff has no knowledge and no information upon which to predicate a

belief whether the statistic alleged in the Request is accurate or not.

INTERROGATORY Nd. 15: If your' answer to SCH's Fiist Requests for Admission (copy
attached) Request for Admission No. 15 is "Deny,” identify all facts which serve as the basis for

your denial,

ANSWER: The OIC staff has no knowledge and no information wpon which to predicate a

belief as to whether the statistic alleged in this requested admission is accurate or not.
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INTERROGATORY NO. 16: If your answer to SCH's First Requests for Admission (copy
attached) Request for Admission No. 16 is "Deny,” identify all facts which serve as the basis for
your denial.

ANSWER: The OIC staff has no knowledge and no information upon which to predicate a
belief as to whether the statistic alieged in this requested admission is accurate or not.

INTERROGATORY NO. 17: If your answer to SCH's First Requests for Admission {copy
attached) Request. for Admission No, 17 is "Deny,” identify all facts which serve as the basis
for your denial,

ANSWER: The OIC staff has no knowledge and no information upon which to predicate a
belief as to whether any of the services alleged in this requested admission, let alone all of them,
can only be obtained in Washington from SCH. The list itself seems to belie the claim. See for

example the statement on page two that “AP shunt care is not unique, though we have been the

leader in infection reduction.”

REQUEST FOR PRODUCTION NO. 1: Produce all documents used or referred to by you

in answering the foregoing Interrogatories, and all- other documents relevant to the subject

matter of the action, g

RESPONSE: Thé pertingnt filings in this case are available on line through the OIC’s web site.
Also available on line through the OIC website are the pleadings and documents filed in OIC
Matter No. i3~0232 and a recording of the hearing and testimony in that case. A copy of Ms,
Lehmann’s letter of September 13, 2013 was previously provided to SCH. If counsel requires an
additional copy, please advise and the same will be provided. The certified status of these three

health plans as qualified health plans is also documented on line at both the CMS and
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Washington Health Benefit BExchange web sites, Provided herewith are electronic copies of
Instructions for the Essential Community Providers Application Section and a Letter to Issuers issued
by CMS that are also available on line at the CMS web site, copies of emails regarding Seattle

Children’s status under Bridgestone’s HBE plans. A CD containing the Form A filings of these three
carriers is also provided herewith.

DATED this 1[th day of December, 2013,

BENNETT BIGELOW & LEEDOM, P.S.

By
Michael Madden WSBA #08747
Caro| Sue Janes, WSBA #16557
Attorneys for Plaintiff Seattle Children's
Hospital. '
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RESPONSES AND OBJECTIONS SUBMITTED this __day of 2014,

SEATTLE CHILDREN'S HOSPITAL'S
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FOR PRODUCTION TO THE COMMISSIONER —~ 10
Docket No. 13-0293

Charles Brown, WSBA #5555
Attorney for Office of the Insurance Commissioner

LAW OFFICES
BINNDTT BIGELOW & LEEDOM, P.S,
601 Union Street, Suite 1500
Seattle, Washington 98107
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VERIFICATION _
1 declare-under penalty of perjury under the laws of the State of Washinglon that I am
employed by the Washington State. Office of the Insurance Commissioner, and am auvthorized
to make the foregoing responses. I have read the foregoing Responses to Seattle Children's
Hogpitals' First Requests fqr Admission to the Office of the Insurance Commissioner,

know the contents thereof, and belicve them to be true and correct.

Dated //x,n /»4,,} q ,2014,
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STATE INSURANCE COMMISSIONER
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INSURANCE COMMISSIONER

BRFORE THE WASHINGTON STATE  Hearngs Lntt, i
OFFICE OF THB INSURANCE COMMISSTONER2ia U Salnon

At Metoying Ditieer

Docket No. 130232
In the Matter of:
MOTION OF INSURANCE
COORDINATED CARE COMMISSIONER MIKERE
CORPORATION, KREIDLER FOR
RECONSIDERATION OF

A Health Maintenance Organization, FINDINGS OF FACT,
CONCLUSIONS OF LAW, AND
FINAL ORDIR

L INTRODUCTFION

The Office of the Insurance Conmumissioner (“OIC”) respoctfully requests
reconsideration of portions of the Findings of Ract, Conclusions of Law, and Final Order
in the above-captioned matter, entered on September 3, 2013, (“Final Ordet”). QIC
disapproved the rate, form, and binder filings filed by Coordinated Care Corporation
(“Coopdinated Care™) on July 31, 2013.

First, the Order fuiled to properly resolve the conflict with a decision on the
merits, and instead impermissibly directed scttloment. While the Final Order properly
eoncludes that some bases upon which the OIC disapproved Coordinated Care’s filings
were “yalid”, the Order failed to resolve the conflict by {ssuing a determination, Rather,
the Order required the OIC to enter into a type of settlcment negotiation with Coordinated
Care, to result in refiling, approval, and entrance into the Exchange. Such a directive ig
improper, exceeds the scope of administrative judicial authority, and is unsupporied in

law,
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Second, the Fimal Order’s conclusions rested upo‘n improper admission of
evidence of sctilement negotiations in vnrclated litigation,

Third, the Final Order contains errors of law thut effectively force the QIC to
permit Coordinated Care fo enter the Exchange with an insufficient network baged on a
contraet methodology that is coufrary to the laws applicable to hcaltlymainfenance
organizations (“HMOs”).

Fourth, the Final Order contains Findings of Fact about commaunication between

Coordinated Care and the OIC dwing the proceedings that are not supported by an

. ohjoctive evaluation of the record,

Despite the objections described in this motion, the parties have complicd with
the directives 1 the Final Order. The QIC recognized that thers was no meaningful
opportunity to bring this Motion prior to engaging in that work if Coordinated Cars’s
plans were to be approved for the Exchange. Out of respeot for the judicial process, the
OIC has wotked cooperatively with Coordinated Care to resolve thosc items that the
Final Order identified as “valid” bases for disapproval, and the plans that were the subject
of the hearing have now been approved for certification by the Washington Health

Benefit Bxchange.

I, ARGUMENT

A. The Final Order failed to resolve the matter with a decision on the nrerits,
instead improperly directing settlement, In this, the Final Order exceeds
administrative judictal authority, and is ansupported by Iaw.

The ¥inal Order does not resolve this matter with a decision on the metits,

Instead, that order eommands OLC (o allow fhe Company fo revisc its filings, provide
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“reasonable guidance and recommended lunguage” to the Company to correct ity
deficiencies, and “gilve prompt and reasonable approval of the Company’s filings
provided the Company has addressed the reasong for disapproval..,” Final Order, at 22,
It goes 611 to state, “this procoeding shall remain opon untii the Company has made
new/amended filings,” and fo require the parties to notify the H’earing Officer of the
disposition of those filings.

The Final Order cites o authority in the APA, the Insurance Code, or otherwise,

which allows the ITearing Officer to refuse to rule on a matter, instead holding that mattes.

open witil a compulsory settlement, the terms of which are dietated by the Hearing
Officer, has been reached. |

While the APA does strongly encourage informal settlements, it does not compel
gettlement.  See RCW 34.05.431(1), WAC }0-0&130(] Xg), and 'WAC 284-02-
020(2)d)Xiv) (allowing for prehesring confercnces for settlement or simplification);
RCW 34.05.437(1) und WAC 10-08-130(5) {requiring presiding hearing officers to ellow
parties the opportunity to make offers of settlement), RCW 34.05.060, WAC 10-08-
130(5), and WAC 10-08-230 (cncotllraging informal settlemcnts). However, the APA
“does not require any purty or other person to settle a matter.,” RCW 34.05.060. See also
CJC 2.6(B) (prohibiting judges from acting *in 2 manner that coerces any party into
settlement,” | |

Further, there is no authority in the Administrative Procedures Act (Title 34.05
RCW), the Model Rujes of Procedure (WAC 1'0*08), the Ingurance Code (Tille 4§ RCW),
the rules promulgated under the Insurance Code (WAC 284), or the letter delegating
authority to Hearing Officer to preside over hearings, that authorizes the Hearing Officer,
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or any other Administrative Law Judge, to force the Insurance Commissioner, or his duly
appointed Deputy Commissioners and staff to setile wmatters that they have determined
ghonld not be settled, particularly With a carrier whose filings have in fact beerr found
defiient,

Nor is there any authority which allows a Hearing Officer to be privy to - let alone
monitor — settlement negotiations, Certainly there is no authority for & judge to dictate
the terms of settlement and warn that faflure fo settle on those terms “would be to invite a
consideration that the O1C might havej erred in disapproving the Company's filings on
July 31 fhat disapproval was either correct or it was not, The l*'ilﬁai Order
appropriately sels this forth as the precise issue before the Hearing Officer, “Therefore,
most clearly stated, in this proceeding, the Company bears the burden of proving, by a
preponderance of the evidence, that on July 31, 2013 ‘tlw OIC erred in disapproving
Coordinated Care Corporation's June 25, 2013 Bronge, Silver and Gold Individual Plan
Filings for 2014.” Tinal Order, at 10, 42. There is no authority cited, nor could there be,
for the proposition that an Administrative Law Judge may change a legal ruling as

punishment for one of the parties” failure to cooperate with directives in an Order.

The Hearing Officer cleatly hag authority to find that the OIC properly

digapproved Coordinated Care’s July 31 filings. In large part, the Final Order does
aclknowledge that the OIC’s reasons for rejecting Coordinated Care’s July 31 filings were
valid. There is no question that, had the Hearing Officer found the OIC’s reasons for
disapproval were all invalid, she has the authority to find that the OIC improperly
rejected the filings as they existed on July 31, and order the OIC to accept those filings us
they existed at the time. The Hearing Officer arguably even hag authority to conduct a
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new review using a legal definition or understanding that did not exist, or was not used
wheu the original review was conducted, But the Final Oxder dogs not compel the OIC to
approve ot disapprove the filings as thoy oxistod on Iuly 31, or to conduct a new review
in light of a new analysis on a question of law, Instead, the Final Order acknowledges
thet the filings were largely deficient for the reasons asserted by the OIC, but nonetheless
compels the OIC to entor into sottlement nogotiations with Coordinated Care to assist
Coordinated Care in amending its filings in order fo become acceptable to the OIC.
Similarly, the Final Order citeé no express or inplied statutory authority allowing « let
alone compelling - the OIC to draft portions of the very ddcuments and filings that the
OIC is compelled to regulate,

The Final Order essentially asser(s that because the OIC chose to settle with
cerfain companies, it was required to offer scitlenient to this company, and thea compels
the OTC into that gettlement, even dictating the terms of that settlement (that OIC was to
“oromptly review andfor suggest amended language which would meet any remaining
concerns that the current langnapge is misleading or does not comply with applicable
mles™). See, e.g., Final Order, at 19. However, the Final Order cites absoluiely no
authority for this command. None exists,

In ordering the OIC to settle its disputes concerning Coordinated Cate’s filings,
fhe Final Order creates two dangerous precedents. First, it compels the OIC to not only
provide specialized and directed legal advice to a specific private company, but fo
effectively draft portions of their contracts, Because the OIC regulatos thuse same
contrécts, the Final Order hng essentially created & conflict of interest for the OIC, The
Final Order has created the very real potential for Coordinated Care to claim at a futare
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date, that the OIC 4nNok ke enforcement action against Coorciinated Cate coneorning
those contractual provisions, becausc the GIC itscif drafted thom,

Further, in compelling settlement with one carrier because the OIC entered into
settlement discussions with a wholly separate and unrelated carrier, the Final Order set
the dangerous precedent that the OIC is now compelled to goftle with any carricr who
challenges the OIC’s disapproval of their networls, rate, form, or binder filings, The Final
Order effectively broadcasts to every health carvier in the state that, by demanding a
hearing o any disapproved filing, they can force the OIC to fix their contracts for them,
monopolizing staff time, and unilaterally rearranging the distribution of OIC resources,
Thigs is particularly problematic becanse with the open enroliment deadlines of the ACA,

“beginning Witlll this year and tnoving forward, there will always be a deadline for healt}i
plans 1o be approved. Usurping the OIC’s resources by compelling settlement
negotiations will have potentially devastating effects on the QIC’s ability to a;;prove
piang. This issue will only got worse, as more carricrs and plans center the cxchange, and
more plang are subject fo the federal deadlines that for this year only apply to plans
offered in the Exchange. |

What the Final Order atternpts to de is compel the OIC’s diseretion. The Final
Order notes, “For ic bIC to us-e its discretion in al!bwing the Company to quickly make
modifications now . . . is reasonable and permissibl;e‘” Final Qrder at 22. However, the
Tearing Officer does not havé authority to compel the Conumissioner’s disoretion, or that
of his appointed Deputy Comrnissioners and staff. The Hearing Officer has authority to
review decisions for compliance with the law, and to consider whether staff have abused
their discretion. But no finding of an abuse of discretion wag made in the record, nor wag
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evidence presented to meot the difficult showing that an agency has abused its discretion,
In fact, the Final Order acknowledges that the OIC. did the best it conld under the unique
and difficolt circumstances jmposéd by the Affordable Care Act. Further, the Hearing
AOfﬁccr cannet rely on the OIC’s decision not to enter into sett]emenf negotiations as the
basis for an abuse of discretion, because there is no legal requirement anywhere (o
compel the OIC to enter into settlement negotiations. While it may be permissible for the
QIC t;a exercise its discretion in the manner suggested by the Hearing Officer, it is not
perniissible for a Hearing Officer to compel the exercise of that discretion in keeping
Withl her own preferences. |

QIC may be reading tloo oruch into the Fina_l Order. The Final Order does state in
several places that OIC is being compelied to re-write Cootdinated Care’s filings for it in
light of the extracrdinary situation presented by the fact that the Bxchanges are an
entirely new entity for which fcdcrél rulos and guidelines were being promulgated even
as tho OIC wus atlempting tv review plans for c&nplianue with them. See, e.g., Final
Order at 3, 3. The Final Order appropriately states that “it must be recognized that the
specific situation involved in this particular review of the Compmny’s filings is unique.”
Binal Order, at 21,

It may be that such is the Hearing Officer’s reasoning behind the dircetives in the
Final Order, and Is meant to apply only to Coordinated Care and only in this one, unique
sitvation. If go, OIC urges the Hearing Officer to reconfigure the Final Order, making
that abundantly clear, While the OIC s;ands behind ifs objections, the apency
acknowledges that such a clarification would at leayt avoid thé perils presented by
reference to the Final Order as prec,eden't.
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B. The Final Order’s conclusions rest upon irnproper admission of evidence of
settlement negotiations In unrclated Htigation..

OIC respectfully submits that the challenged directives in the Final Order rely on
factual errors that 1) are supported solely by evidence of settlement negotiations
introduced by the Hearing Officer, not by either party, and which should have been
barred by KR 408, and 2) are not supported by the evidence in the record.

Over the OIC’s objection, the Final Order relies on evidence that the OIC had
entered into setilement negotiations with carriers in unvelated niatters, Final Order at 8.
Under Bvidence Rule (“ER™) 408, this information should never have been admitted into
svidence, or considered by the Hearing Officer, in the Coordinated Care hearing.

ER 408 prohibits the admission of settlement negotiations for the purpose of
proving liability. Although the Rules of Evidence ate not strictly adhered to in
adminisirative proceedings under the Administrative Procedures Act, Title 34.05 RCW
(“APA”), they cannnt. be wholly ignored. RCW 34.05452(2) still requires thét B
presiding hearing officer “shall refer to the Washington Rules of Bvidence as guidelincs
for evidentiary rolings.” A

Tt is reversible error to admit evidence of settlement negotiations wich third parties
and in unrelated proceedings. Grigsby v. City of Seaitle, 12 Wn.App. 453, 458, 529 P.2d
1167.(1975). In Grigshy, the plaintiff was a passenger in an automobile accident, Zd. at
454. He settied with the driver of the car he was in, and subsequently sued the City of
Scattle for negligent design, construction, and maintenance of the street. 4d The Court
of Appeals found it was reversible error for the jury to be informed that the Plaintiff had

settled with the driver, 7d, at 453,
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ER 408 does permil evidence of setilement negotiations for limited purposcs, such
a8 to prove bias, prejudice of a wilness, negating claims of undue delry, or proving
obstruction of justice. None of those claims were present in this case. In fact, the
Hearing Officer found that the OIC withesses were “credible, and presented no apparent
biages.,” Final Order at 9-10. Nor was this presented by the OIC fo negate claims of
undue delay. No other exceptions Lo the prohibitions in ER 408 are present m the record.

Further, the APA provides that a “presiding officer shall not l;ﬂsc a finding
exclusively on such inadmissible evidence unless the presiding officer deterrnines that
doing so would not unduly abridge the parties' opparfunities to confront ‘Witnesses and
rebut evi'dcncc.' The basis for this determination shall appear in the order.” RCW

.34.05.461. Here, the Final Order contains no such determination regarding the evidence
prescanted by the Hearing Officer about settlement negotiations with other parties. On the
contrary; the evidqnée of the QIC’s seiflement discassions with other carriers was not
sﬁbmitte{l by either party, but by the Hearing Officer herself. The Fimal Onder cites no
tegtimony or exhibit demonstrating the OIC’s settlement negotiations with other carriers;
Coordinated Cure was appacently unaware of the OIC’s scttlement discussions with other
carriers until the Iearing Officer infroduced the subject. The OIC could only object; it
had no oppottunity to confront the Fearing Officer as a witness, She was not sworn in,
and could not be quostioned about basis for her conclusions that settlement talks with
other carriers were relevant to this case, e\;én thoygh those L.:arl‘i&]'h' may have had entirely
differcnt licensure, filing defleiencies, or ability to promptly correct the problems in theft

filings,
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The Hearing Qfficer’s decision to not only consider, but inject, evidence of the
OIC’s settlement discussions in other proceedings as evidence that the OIC mishandied
Coordinated Care’s filings, aiso calls the Hearing Officer’s impartiality into question.
The Code of Indicial Conduct (CJC), though not binding on adininistrative law judges, is
instrnctive fo the exient it sets out the standards for judicial conduct in the State of
Wasbington, Further, the APA provides that “Any individual serving or designated to
serve alone or with others as presiding officer is subject fo disquailiﬁcaticm for bias,
prejudice, interest, or any other cause provided in this chapter or for which a judge is
digqualified.” RCW 34.05,425¢3). CJC 2.11{a) provides that “A judge shall digqualify
himself or herself in any proceeding in which the judge's impartiality m'ight reasonably be
questioned”, particularly in several specific circumstances. For example, when a judge
has “personal knowledge of facts that aro in dispute in the procceding,” or is “|ikely 0 be
a material witnesy i tﬁe proceeding,” that judge is obligaled to recuse him or herself,
CIC 2.1 1{1}, (2)(d). By presenting the evidence of the OIC’s sett] ement negotiations, the
Hearing Officer essentially made hersell a material witness concerning disputed factual
allegations. In doing 8o, she has called info question het own partiality concerning this
and every case involving the OIC’s denial of a carrier’s rave, form, and binder filings,

Impartiality by a judge and improper testimony by a witness both constitute
grounds for granting a CR 58 motion for relrial or reconsidéru'tion on the basis of
irrepularity in the pj'oceeding.. Edwards v. Le Duc, 157 Wn.App. 455, 460, 238 P.3d
1187 (2010} (ﬁhdéng a CR 59 motion appropriate where the irfal court demonstrated

partiality ropeatedly during the trial.); Storey v. Storey, 21 Wn.App. 370, 375, 585 P.2d
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183 (1978) (finding a wilness’ testimony regurding inadmissible evidence a grounds for
granting a CR 59 motion). |
Because the Hearing Officer’s presentation and admission of evidence of the
QIC’s settlement negotiations was improper under RCW 34.05.452{2), RCW 34.05.461,
BR 408, and CJC Z.11, the Final Order should be reconsidered, omitting this ‘improperly
admitted information and the directives based upon it,
C. The Final Order contains errors of law that effectively force the OIC to

permit Coordinated Care to enter the Exchange with an insufficient nstworlk,
contrary to the laws applicable to health maintenance organizations,

In addition to impropetly ‘compai]ing settlement, the Final Order compels the
acceptance of an inadequatc: network, (n violation of the law,

Concerning the adequacy of Coordinated Care’s network, the Final Order makes
twa legal errors. Tirst, it erroncously conflates Coordinated Core’s Auncha.llenged
Medicaid network as an “acléqunte network” for commercial products that, unlike
Mccﬁ'oaid, nst provide for 10 cssential health benefits, Unfortunately, the Final Order
does not provide its statutory or legal basis for the conclusion thgt # Medicaid network is
automatically adequate for a commercial policy.  Apparently, the Final ‘{)rder
misconsirues the provigion of WAC 284-43-200, which provides that evidsnc:; of
compliance with network standards for public purchasers “may be used to demonstrate
sufficiency” to mean that, if a carrier hay a Medicaid network for its Medicaid products, it
has by operation of law demonstrated compliance with nctwork standard for public
purchaser concerning every service provided wnder the carrier’s commercial contracts,
regardicss of whether public purchascr.f; are required to include those scrvicos or
providers. This Is particularly important for Medicaid éarriers whose Medicaid
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plans do not have to oﬁl‘er alllof the ton_essential health benefits required under the
ACA. Thosc ten essential health benefits are further defined by the state benchmark
plan, and the rules promulgated by the OIC and the federal government. There is no
discussion in the Final Order demonstrating that Coordinated Care’s Medicaid plan, and
Mcdicaid ﬁctwork, cover all of the essential health benefits required by law. Without
such a determination, the existence of Coordinated Care’s Mt:dicaid network cannot
detn oﬁstrate an adequate network for purposes of its comniercial products,

1n addition, the network Coordhaated Cate filed for its commercial products, and
that was reviewed by the QIC, was not Coordinated Care’s Medicaid network, The
tostimony and evidence at the hearing demonstrate that while the network filed by
Coordinated Care was intended to inchide its Medicaid providers, it w.;vas a network built
by Coordinated Cace cxpressly for its Exchange plans. 'J;hat ts why the Company was
contracting with lcalthWays (o include solne.of its providers in the new nétwoﬂc,
evidence of which was introduced and admitted without ohjection. Tt is becanse
Coordinated Care’s commetcial network was not identical to its Modicald network that
the OTC was reviewing the network in the first place.

The second error the [final Order makes cmwemiﬁg Coordinated Care's network
is to order the OIC to allow an HMO to satisfy its obligations to provide csscptinl health
benefits through non-networked providers. This is an express wviolation of RCW
48 .46.030. 'The statutes governing TIMOs require that to b.e licensed as an HMO, a
catrier must provide:

cnmpreh-énsive health care services to enrolled participants on a group

practice per capita prepayment basis or on a prepald individual practice

plan and provide[] such health services either divectly or through
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arrangeinemts with mstitutions, entitics, and persons which its enrolled
population might rcasonably require as determined by the health
maintenance organization in order to be maintained in good health . . .
RCW 48.46.030(1). Providing ail covered services either direct]y, or through contracted
providers, i3 a requirement for licensurs as an HMO. Both Coardinated Care and the
Final Order ignore this findamental requirement for HMOs, Compelling 'th.e OIC to
permit Coordinated Care to refuse to contract with the only facilities that can provide
certain services that are covered by Coordinated Cure’s plans, forces the-OIC to violate
the law by licensing a carrier as an MO that does not meet the requirements to be one,
OIC respectfully requests that the final order be revised in order to avoid forcing
the OIC to take netions that aro conttary to law in the future.
D. The Fin.al Order contains Findings of Fact about conununication befween

Coordinated Care and the OIC during the proceedings that are not
supported by an objective evaluation of the record.

‘Che Final Order cﬁnt&insrthe erroneous factual conclusion that OIC improperly
refused to communicate with Coordinated Care folIowing the July 31, 2013 denial. Tha
Order moreover stateg that the OIC ;mfm"med Coordinated Cage that “the OIC was
prohibited from communicaling with the company becausé‘thc Company had filed a
Demand for Hearing,” states that the OIC acted di'singemmus[y in making this alleged
statement, and scolded the OIC for failing to properly inform Coordinated Care of an
a]]pged policy of refusing to communicate after a Demand for Hearing is filed. Final
Order at 7-8.

There is no testimony in the record as to a policy of refusing to communicate, Dr,
Fathi testified as to his undérstanding that OIC stalf refused to communicate with
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Coordinated Care because it was “against the law” to talle to a party during a hearings
process, This reflects a layman’s understanding of the situation, and the OIC refuted' hig
claim. The OIC never stated it had a “policy” of refusing to communicate with carriers in
litigation, or that the law pmhibit; the OIC from doing so. See Final Order at 8 and 12.

There i¢ no such policy. Rather, as demonstrated by counsel for the OIC, both
staff attorney Andrea Philhower and Deputy Corumissioner AnnaLisa Gellermany, the
OIC, faciﬁg impending expedited liti gation, reasonably required the company to direot its
discussions solely to the legal affairs staff that would be handling that Iitigation.- This
requirement is based upon Rule of Professional Conduct (“RPC) 42, a ubiquitous
standard that is immediately put in plase by any attomey representing any party in
litigation.

Generally, RPC 4.2 also Nmits client disoussipns with parties known to be

represented. See RPC 4.2, comment 7. This entirely reasonable direction provided

“oordinated Care with a meaningful avenue to address its concerns, and utilized OIC s

limited staff resources in the most efficient manner possible. Neither Coordinated Care,
not the Final Order cite to any authority that coniravenes the Rules of Professiona]
Conduct, or mandates tl}aF a party who Is subject to litigation, participate in discussions
concerning the subject of that litigation, without counsel present.

Becausﬁ the findings that the OIC “refused” to communicate with Coordinated
Care, and changed itg reasoning for doing so, are not supported in the record, the Final
Order should be reconsidered without these erraneous and unsupported findings, and the

dircctives based upoa them should be stricken,

Motign OF Insiwahee Commissioner Mike Keidler
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I, CONCLUSION
Becauge the Final Ovder rests on significant but erronecus conclusions of fact and
law, that stemmed from irregularities in the hearing process, the OIC respectfully

requests that the Hinal Order be recongidered.

DATED this (O%day of September, 2013,

O d R

Andrea L, Philhower :
OIC Staff Attorney

Motion Of Insurance Commissioner Miko Ireldler
For Reconsideration Of Findings Of Fact,
Cenclusions Of Law, Aund Final Order
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NATURE OF PROCEEDING

On July 31, 2013, the Insurance Conunissioner (“OIC”) disapproved Coordinated Care
Corporation’s (“the Company™) July 25, 2013 binder, form and rate filing for its Bronze, Silver
and Guold individual Plan Filings for sales relative to the new Washington State Health Bevefits
Exchange for 2014, The reasons for the OIC’s disgpproval (also called “objections™) are set
forth in the OIC's July 31 Disapproval Letter, On August 13, the Company filed a Domand lor
Hearing to contest the OICs disapproval, conlending that some of the QIC’s objections were not
supported by law and/or were inconsistenl with prior feedbaclk from the OIC, and also
comtending that the QIC had not made some of these objections until the deadline date of July 31
which allowed the Company no tite o resolve the issues or cure the defioiencies. Because the
OIC requested an expedited hearing, after proper notification the hearing was held August 26, 27
and 28 and the undersigned cntered her Findings of Facts, Conclustons of Law and Final Order
(“Final Qrder”) on September 3, Thereafter, on September 6 the OIC filed its Motion for
Reconsideration of the Final Order (“Motion”), asserting that the Final Ovder fuiled to resolve
the maller with a decision on the merits ... exceeding administrative judicial authority ..,
coniained conclusions based upon improper admission of evidence of [the QIC's) settlement
negotiations with other carriers; comtained errors of law oconcerning network adequacy; and
coniuing the erroneous facmal conciusion that OIC improperly refised to conmmunicate with
Coordinated Care following the July 31, 2013 denial, Finally, the OIC implies that the fact that
the undersigned considered evidence of the OIC’s communications with other earriers after July
31, but refused to communicate with the Company after Tuly 31, might signify that the
undersigned might be biased and prejudiced. On Scptember 27 the Company filed its Response
opposing the OIC’s Motion for Reconsideration, asserting that the FHinal Ovder resofved alf
matters af issue on the merils, fell well within the scope of the Chief Presiding Officer’s
authority, |and] correctly comsidered evidence of the QICs settlement negotiafions with other
carrigrs ... Finally, the Company asserts that The OIC's aceusation that the Chief Presiding
Officer ix somehow biased or prejudiced [for considering evidence of the OIC’s communications with
other carriers but not with the Company] is completely unfounded .., [and further that] [t}ke OIC
presents no other evidence lo suggest that Chief Presiding Officer was not impartial here,

Therefore, in entering this Order on OIC’s Motion for Reconsideration, the undersigned
has carefully reviowed the OIC's arguments in its Motion for Reconsideration, Coordnated
Carc’s Response in opposition to the OK’s Motion for Reconsideration, all applicable statules,
regulations and case law cited by the parties, the record of this proceeding and the entire hearing
file. Bach of the sections of the Final Order, and procedural issues, which the OIC contests in ity
Motion for Reconsideration is identified and considered in delail in the Analysis section below,

Standard of Review of Motion for Reconsideration. Jn its Motion for Reconstderation, the
Insurance Conimissioner does not identify the lsgal standards thal govern motions for
reconsideration. However, while Washinglon’s Adininistrative Procedures Act, at RCW
34,05.470(1), authorizcs “a petition for reconsideration, stating the specific grownds upen which
reliof is requested,” it defers to the standavd of review cstablished by an ageney through
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rlemaking. The APA does not indicate the standard of review in the absence of agency rules on
the matter, nor has the OIC adopted any such rules of ifs own. Given this dearth, state rules and
standards governing motions for reconsideration should provide guidance here, particularly 1)
‘Washington Civil Rule 59, Additionally, Washington courts often look to the decisions of other
courts, even faderal courls, for the persnasivencss of their reasoning when trying to decide
similar matters, and for that reason if is also helpful to ook for gnidance to the federal law used
by federal courts in Washington heanng civil matters, pdrtlcu]driy 2) Fed, R. Civ. P. 59 and
Local Rule 7(h).

1)

2)

Washiugton’é state couris follow Civil Rule (CR) 59 when considering motlons for
recongideration, CR. 59(a) provides a list of nine specific grounds for granting motions
for reconsideration, briefly: 1) irregularity in the proceedings; 2) misconduct; 3) accident

or surprise; 4) newly discovered ovidence that the moving party could not with |

reasonable diligence have disvovered and produced at the trial; 5) passion or prejudice; 6)
error in assessment of recovery; 7) that there is no evidence or reasonable inference from
the evidence to justify the decision or that it is contrary to law; 8) error in law ocourring
at the trial and objected fo at the time by the moving party; or 9) that substantial justice
has not been done. Whether one of these grounds is met is “addressed [o the sound
discretion of the trial court and a reviewing court will not reverse a trial court’s ruling
absent a showing of manifest abuse of discretion.” Wileox'v. Lexingron Eye Instifute, 130
Wu App. 234, 241, 122 P 3d 729 (2005). Washington state courts also cantion that a
motion for reconsideration should not be used as a vehicle to get a “second bite at the
apple.” “CR 59 does not permit a plaintiff to propose new theories of the case that could
have bocn raised before cotry of an edverse decision”  Wifeox, 130 Wn.App. at 241,
citing JOFEJ Corp. v, Int I Raceway, Inc., 97 Wn.App. 1, 7,970 P.2d 343 (1999),

Washington foderal courts view motions for reconsideration similarly, but the federal
court standard more clearly emphasizes that such motions sesk an “extraordinary”
remedy thet should nonmally be denied, This standard was recently sel forth In a June 20,
2012 order by Judge Roberi §, Biyan in the oivil action White v. Abittty Ins, Co., No. 11-
§737-RIB (W.D. Wash.):

Pursuant fo JLoeal Rules W.D. Wash CR 7(h)(a), motions for
reconsideration are disfavored and will ordinarily be dented unless there i
a showing of a) manifiest crror in the ruling, or b) facts or legal authority
which could not have been brought to the attention of the court eatlier,
through reasonable diligence, The term “nunifest error’” is “un error that
is plain and indispulable, und thal amounts {o a complete disregard of the
conirolling law or the credible cvidence in the record.” Black’s Law
Dictionary 622 (OV d. 2009),

Reconsidoration is ah “cxtraordinaty remedy, to be used sparingly in the
interests of finality and consetvation of judicial resources.” Kong Fnfers.,
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Tnc. v. Estate of Bishop, 229 E.3d 877, 890 (9™ Cir. 2000). “[A] motion
for reconsideration should not be granted, absent highly unusual
circumstanices, unless the district court is presented with newly discovered
evidence, committed clear error, or if thers is an intervening change in the
controlling law.” Marlyn Nutraceuticals, Inc. v. Mucos Pharma GmbH &
Co., 571 B.3d 873, 880 (9™ Cir. 200%). Neither the Local Civil Rules nor
the Fedoral Rule of Civil Procedurc which atlow for motions for
reconsideration is intended to provide litigants with a gecond bite at the
apple, A motion for reconsideration should 16t be used to ask & court to
rethink what the court had already thought through — rightly or wrongly,
Defenders of Wildlife v. Browner, 909 I'.Supp. 1342, 1351 (D.Atiz. 1995).
Mere disagreement with a previous order is an insufficient basis for
reconsideration, and reconsideration may not be based on evidence and
logal arguments that could have been presented at the time of the
challenged decision. Haw. Stevedores, Inc. v. HI & T Co., 363 F.Supp.2d
1253, 1269 (D.Haw. 2005). “Whether or not to grant reconsidgration is
committed to the sound discretion of the court.  Navajo Nation w
Confederated Tribes & Bands of ihe Yakima Indian Nation, 331 F.3d
1042, 1046 (9" Cir, 2003),

Burden of Proof and Issue at Hearing. First, the OIC filed & Motion to Determine Burden of
Iroof at heating, requesting entry of an order establishing that the Company bears the burden of
proof in this case and that the applicable standard is abuse of discretion or error of law. The
OIC’s Motion to Delermine Burden of Proof concerned virtually only which party has the burden
of prood, and at the outsct of the hearing the Company agreed with the OIC that the Company
had the burden of pmof.’ Second, at the cutset of the hearing the parties agreed that the
Company must prove its case by-a preponderance of the evidence. Third, at the outset of the
hearing the parties also agreed on the issuc at hearing, The burden of proof and issue at hearing
was stated in Conclusion of Law No. 2 in the Final Order, was not raised by the OIC as an issue
in ils Motton herein, wad remuins correctly stated as follows: [iJhe Company bears the burden
of proving, by g preponderance of the evidence, that en July 31, 2013 the OIC erved in
disapproving Coordinated Care Carporafion’s June 25, 2003 Bronge, Sibver and gold
Individual Plan Filings for 2014. [Bmphuasis in original,] In its pleadings and at hearing, the
parties agreed that this issue roquires an eveluation 1) of the Company’s July 25, 2013 {iling as it
was made on July 25; and 2) of the QIC’s July 31, 2013 disapproval of this filing as it was made
on July 31,

Y} Although in this Motion heseln the OIC has not raised any issue regarding the application of the abyse of diseretion
or error of law standards, at the sed of its Motion o Dolernmine RBurden of Proof the OIC simply stated 2 iy
pnportant to keep in mind that this iy noi o disciplinary cose. The OfC does riot seek 1o lmpoya o penaliy or revoke a
Heange and no consiitutional provisions demand hefghtened seruting of the agency's action, The OIC siaff thergfore
respectfuily submits theat Coordinated Care Corporation us the party secking relicf ... must demonstrale an abuse of
disaretion or an error law in order to prevall, In its Motion he OIC did nof sesert thaf in some types of activities
the abuse of diseretion standard might apply and in other activities the etror of law standard might epply.
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ANALYSIS-Discussion of Balance of Aruumenfs and Lvidence

It is important to note that, as shown in the Final Order, the vndersigned’s fair and
thorough weiehing of the Company's and the QICs arpiietis and cvidence relative to_some of
the significant issnes involved in this matter conld only lead to a conciusion thet the Company
stmply met its burden of proof at heating on these lssues, Although, as shown below, the OIC
misconstrues some parts of the Final Qrder, at the sarme time the OIC seems to be contesting
eyery issue which it believes was not decided in its favor and attacking the Final Order and ifs
author for the outcome of this administrative hearing. Had the OIC presented clear, consistent
arguments, along with sufficient evidence to support its arguments, then these issues might well
have been decided differently in the Final Order. A more specific discussion of this situation is
detailed furthor below, under the issues to which they pertain, Howevet, most generally, the OIC
presented three witnesses: 1) The OIC presented its OIC contract analyst Jennifer Kreitler, who
reviewed the Company’s filing {rom the beginning and cither taught or participated i the OIC’s
many classes held to train carriers in making filings for their Exchange products which were
compliant with the ACA and state laws. While very capable, she lacked legal knowledge and
understatding in some areas and was unable fo justify portions of her review and disapproval of
the Company’s filing; she algso oceasionally changed her testimony and interpretations of rules,
and - parficularly when questioned by opposing counsel on cross examination - was occasionally
shown to have had no reasonable basis for her disapproval of some scetions of the Company’s
filing (e.g. written notice requirement which was ons of her bases for disapproval);

2) The OTC did not present Deputy Commissioner Beth Berendt, who
{(pursvant to Ms, Kreitler's testimony) was Ms. Kreitler’s superior and had been in charge of the
Company's filing from the beginning, who along with Ms. Kreitler met with the Cornpany; who
apparently made the bulle of the decisions regarding approval or disapproval of sectiong of the
filing; and who was also the sole individual with whom the Company was allowed to
commubicate in the later stages of (he process and up until-July 31. Instead, the OIC presented
Ms, Berendt’s very recent replacement, Deputy Commissioner Molly Nollette, who testified she
was not vet familiar with Affordable Care Act (“ACA™) and had not been employed in her
cutrent position during most of the time when the OIC was reviewing the Company’s filing and
naking deeisions regarding approval or disapproval of various scctions; and

3) Finally, the OIC also did not present its actuary, Iichiou Lee, who
(pursuant to Kreitler's and Jetha's testimony) had veviewed and made dectsions on fhe
Company’s {iling throughout the process, Insiead, the OIC presentsd actuary Shirazali Jetha,
who testified he had not been part of the OQIC’s review of the Company’s filing and even at the
{inte of hiy festimony he stated that he had nol sven reviewed the entire filing,

In contrast, the Company also presented lhree wilhesses:

[) The Company presented Sara Ross, its Manager of New Products and Programs
Operations, who had worked on the filing since its incoption, had attended all or most of the
OIC’s training sessions, and had commmunicated in person and otherwise with the OIC throughout
the entire filing process,
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2) The Compuny also presented ils actuary, Jason Nowakawski, who had worked on

and indeed drafted most of all of the filing since its inception; and

3) The Company also presented Jay Fathi, M.D., who has substantial knowledge and
years of expericnco in tho arca of aceoss to and delivery of medical care, and who had been
involved in and communicated with the OIC since the beginning (his further credentials are
detailed below).

OIC’s Arguments. The OIC presents four arguments in support of its Motion for
Reconsideraiion, While some of the QIC’s argumonts are repeated in its arguments, they are
each identified and addressed below under at loast one of the OIC’s arguments:

I. (OIC's Arsument No. 3 in snpport of its Moetion for Reconsideration): The network
adegnacy isswe. The OIC argues that the Fiual Order contains errors_of law that
cffectively force the QIC to permit Coordinated Care to egfer the Exchange with an
insufficient network [Pediafric Specialty Hospitals and Level I Burn Units],
contrary to the iaws applicable to health maintenance organizations.

In response, the network adequacy issue is perhaps the most significant issue in this proceeding,
This issue cuestions whether the Company is required to include Pediatric Specialty Hospitals
and Level T Burn Units in its network.”

A, Network Adequacy: inclusion of Pediatric Specialty Hospifal(s) and Level 1
Burn Unit(s). As referenced in Analysis ahove, thiz issue involved a clesr imbalance of
arpuments_and evidence pregented by the purties. The Company met its burden of proof to
support it poesition, Had the OIC presented cloarsr and more focused arsumenis, and strong,
adequate and congistent evidence to support its current position that Pediatric Specialty Tospitals
and Level I Bum Units must be included i the Company’s network then this issue may well
have been decided differently.  AJl efforts would have been made to allow and consider any
evidence lhe OIC presented on this issue - from its qualified siaff, other professionals, interested
providers and parties - along with the Company's cvidence.

Some evidentiary problems at hearing are summarized below:

(1) The OIC testified that ity ramaining network adéquacy issues were tha

* While the DIC does not identify Pediatric Specialty Hospitals and Level I Burn Unlts in its Motion herein, and
although as detailed below the QIC presented conflicting testimony on this requirement, hese were the only iwo
types of providers identified by the OIC (at lers! at some points in the hearing) as stil] needing to be inctuded in the
Compuny’ s notwork, The OIC had originally also included massage therapists as needing to be incloded but by the
end of the hearing, bazed upon evidence from the Company that massage therapists were alrsady included, the OIC
dropped its objection that no massage therapists were included in the Company’s network. In addition, the OIC
asserts that the I'inal Order “effectively forced” or “required” or “direoted” the OIC to ppprove the Company’s filing
and/or to gettle the issues hereln with the Company; although this assertion is made in severnl sections of the OIC's
Motion, it is addressed in section ILA. below.
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Pediatric Specialty Hospiiﬁls and Level I Burn Units were not included in the Company’s
network [testimony of Kreitler], Relative to this issue, the Company presented clear
argument and evideice, correctly, that neither RCW 48.46.030 nor WAC 284-43-200
speeifically require it to include Pediatric Specialty Hospxtals and Level I Burn Unils in
its network, but that instead WAC 284.-43-200 requires that 4 health carrier shal
maintain each plan network in a menner thet iy sufficient in numbers and types of
providers and facilities to assure that all health plan services o covered persons will be
accessible without unreasonable delay. The Company then presented clear evidence,
ucontroverted by the QIC, to show that it can provide 99% of covered pediatric and burn
services fhrough its network providers which are non-Pediatric Specialty Hospitals and
non-Level I Bum Units and that {herefore the Comparty is i complinnce with WAC 284-
43.200. More specifically, the Company presented credible argurent and evidence that
in its network it has 8,000 providers; hag at feast 30 hospitals including Shriner’s Hospital
and Sacred Heart Medical Center in Spokane and Mary Bridge Children’s Hospital in
Tacoma; has all of the Providence network of providers and apparently all of the Swedish
network of providers (accordingly to Dr. Faithi's testimony Providence and Swedigh have
merged and have the same ncgotzatu}g commlitce), that it wont to talk {o - and contracted
with - alt willing providers in rural counties; and that its network covers 14 counties. This
tostimony was ptimarily from Jay Faithi, M.D., a family physician who worked for 14
years in community care clinics for Medicaid patients and the vninsured, then hag worked
for Swedish health services as its Director of Primary Care and ¢urrently rentains there ag
an instructor in Swedigh’s family practice program. Ini contrast, the OIC did not object to
this testimony, and presented no testimony of ity own to contradict o1 raise a reasonable
question about cither the testimony or the Individual physician presenting it (Dr. Faithi is
CHO of the Company). Neither did the OIC present clear cvidence of ils own to
confrovert the Campany’s testimony or to support its current pogition that the Company

capnot maintain eqch plan network in o manmer that Is sufficient in numbers and types of

providers and facilities fo assure that afl health plan services to covered persons will be
accessible without unreasonable delay even with its current network, or that the
Company cannot comply with this rule unless it included Pediatric Specialty Hospital(s)
and Tevel I Burn Unit(s) in its network. Indeed, the OIC even changed its own position
on whether these two types of providers were or were not required to be inciuded in the
Company’s network. lndecd, e.g., as discussed below, the OIC could not identify a
single service that the Company’s current network could not provide, except for NICU
services which (he Company had already identified in its filing.

(2) The OIC’s position on whether RCW 48.46.030 or WAC 284-43-200 do
or do not require that Pediatric Specialty Hospital(s) and Level I Burn Unit(s) be included
in the Company’s network was inconsistent. First, in its Hearing Brict, the OIC argued
that RCW 48.46.030 and WAC 284-43-200 do require the Company to include Pedlatric
Specialty Hospitals and Level T Burn Units in its network [Hearing Brief, pgs. 9-12].
Second, at hearing the OIC first testified that RCW 48.46.030 and WAL 284-43.200 do
require the Company to include Pediatric Specially Hospitals and Level I Burn Units in
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its network [Tcstimony of Kreitler]. Third, on cross cxamination the OIC agroed,
correctly, that these ruies do not specifically require the Company to include Pediatric

_ 8pecialty Hospitals and Level I Burn Unifg in 1ts network [Testimony of Kreitler] but that
WAC 284-43-200(1) requires that the Company maintain each plan network in a manner
that is sufficient in numbers and types of providers and facilities to assure all health plan
services lo covered persons will be accessible without unreasonable delay. The OIC’s
witness [Kreitler] agreed that there is no statutory requirement for a pediatric specially
hospital to be included in the Conmpany’s network, agreed that it does not require that the
servioes be provided in a hospital at all - not to mention a Pediatric Specialty Hospital.
Tmportantly as well, on cross examination the OIC’s witness could net identify any bum
scrvien or any pediatric setvices which would be available at a Pediatric Spocially
Hospital that the Company's network {(including Providence) could not also provide
except for NICU Level 4 which the Company bad already identified in. its filing. [B.g.,
testimony of Kreitler (JK) on cross examination: Company: That [NICU Level 4] is the
only service they [the Company] have identified as an example of potentially one that
wouldn 't be available in the network? JK.: Yes. CC: You don'i know of any others? JIK:
No.]

(3) The Company’s cloar, unconitoverted evidonce showod that Dr, Faithi |
specifically asked the OIC whether Sealtle Children’s Hospital (a Pediatric Specialty
Hospital} was required to be included in its nctwork, and the OIC respended that the
Company was not required to inchude Seattle Children’s Hospital in its network, The
Company also presented svidence that if the OIC had told it {the Company] that
Children’s was required fo be in its notwork then it would have donc so. [Dr, Fuithi
testified J think globally, from owr standpoint, there seemed to be a lack of clarity. Ihere
are very prescriptive network requirements in, for example, Medicaid, and those seem to
be somewhat lacking in this realm. And so there was some ambiguity, again I think I
already said in our testimony, If we were fold “You are required ... to contract with
Seattle Children's” then thai wowld ve been very clear and we would've done it. We
would've made it happen. [ asked that guestton and the answer was No.} The QIC
neither objected fo admission of this evidence nor presemted svidence of its own to
controvert of even question this evidence,

(4) Although the OIC did not identify lack of Pediatric Specialty Hospitals,
Level T Burn Units or any other providers or facilitics in the Conipany’s network as a
reason for disapproval in its July 31 Disapproval Letter, it does state that under RCW
48.46.030 and WAC 284-43-200 the Company is required to demonstrate it hay adequate
arrangements in place fo ensure regsonable proximity lo a contracied network of
providers and fucilities to perform services lo covered persons under il contracted
plans.  The OIC further adviges that it had reviewed Coordinated Care's Provider
Network Form A, Access Plan, and GeoNetwork report, and determined the network does
nol have sufficient contracted providers and fucilities in place fo suppord the services set
Jorih in the product. As above, the OIC did not specify what providers were still required
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fo be included in the Company’s network, at hearing the OIC advised that the remaining
providers at issue herein were Pediatric Specialty Hospitals and Level 1 Burn Units
although as above, the OIC’s statements regarding this requirement, with unsupported
evidence, were not sufficient to confrovert the Compeny’s argument and evidence
presented. '

(5) Finally, even if it were appropriate to present new evidence here on
roconsideration, the QIC in this Motion still fails to argue - and certainty fails to_provide
evidence — that Pediatric Specialty Hospitals and Level T Burn Units must be included in the
Company's network (indeed, in its Motion the OIC does 1ot even mention Pediatric Specialty
Hoapitals and Level T Burn Units or oiherwise identify just what services musi be included in the
Company's nefwork). As stated above, had the OIC presented clear argument and evidence to
support its cutrent position that Pediatric Specialty Hospitals and Level | Burn Units musl be
included then this issue may well have been decided differently. All offorts would have been
made to allow and eonsider any evidence the OIC presented on this {ssue - from its qualified
gtaff, ethet professionals, interested providers and parties - along with the Company’s evidence,

B. Network Adeguacy: can the Company’s compliance with network adequacy
standards for Medicaid participation be used to demonstrate network sufficiency required
by WAC 284-43-200(1) for Exchange products? In its Motion on this issue, as discussed
above in Analysis ~ Discussion of Balance of Bvidence, the OIC seemns to fail to recognize the
primary fmportance of presentation of clear and persuasive argument and evidence concerning
the proper interprotation and application of WAC 284-43-200(1) and (2); instead, the OIC simply
argues that the Final Order misconstrues WAC 284-43-200(2), WAC 284-43-200 provides:

(1} A health carrier shall mairtain each plan network in o manner that is
sufficient in numbers and types of providers and facilities to assure that all health
plan services to covered persons will be accessible without unreasonable delay.
Each eovered person shail have adequate choice among each type of health care
provider, including those types of providers whe must be included in the network
under WAC 284-43-205. ... Each carrier shall ensure that ils networks will meet
these requivements by the end of the first year of inltial operation of the network.
and at oll times theregfter.

(2} Sufficiency and adequacy of choice wmay be established by the carrier
with reference to any reasonable criteria used by the carvier, inchding hut not
Umited to: Provider-covered person ratios by specialty, primary care provider-
covered person ratios, geoghaphic accessibility, waiting times for appoimiments
with participating providers, hours of operation, and the vokume of technological
and specialty services availuble (o serve the needs of covered persons requiring
technologically advanced or specialty care. Evidence of carrier complignce with
network_adequaey standards that are substantiolly similar fo those standards
established by siate agency health_carg purchasers {e.g., the state health care
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authority and_the department of social and health services) and by private
managed care accreditation ovganizations may  be used to demonstrate

(3) o _any case where the heaith carvier has ap ebsence of or an insufficient
number or type of pariicipating providers or facilities to provide g particular
covered healih care service, the carrier shall ensure through referral by the
primary care provider or otherwise thal the coyered person obiaing the covered
service from a_provider gr facillty within reasonable proximity of the covered
berson gi no grealer vost to the covered person than if the seryvice were oblgingd
from _network providers and facilitles, or shall make other arrangements
acceplable to the commissioner, .. [Emphases added.]

In it Metion, without identifying any seclion of the Final Order in support of its
argument, the OIC incorrcctly assumes that the Final Order erroncously conflates [the
Company’s)] ... Medicaid network as an ‘adequate network’ for commercial products ...,
fand] atgues that the Final Order docs not provide ils statutory or legal basis for ihe
conclusion that a Medicaid network is ewtomaticully adegquate for a commerciol policy.
Apparently, the Final Order misconstrues the provision of WAC 284-43-200(2), which
provides that evidence of compliance with network standards for public purchasers 'may
be used to demonstrate sufficiency’ to mean thai, if a carrier has a Medicaid network for
ity Medicaid products, it has by operation of law demonstrated compliance with network
standure {8ic) for public purchaser concerning every service provided under the carrier’s
commercinl contracts, regardless of whether public purchasers are required fo include
those services or providers, The OIC goes on to argue that this is particularly important
for Modicaid catriers whose plang do not have to offer all of the ten cssential health
benefits roquired under the ACA,

In response, first, the OIC has misread the Final Ordar, Although the OIC fails to
point to any section of the Final Order which states what the OIC supgests, clearly WAC
284-43-200(2) doos not conclud[e] that @ Medicaid neiwork ts automatically adequate
Jor a commercial pollcy. Nor does the Final Order provide its statutory or legal basis for
the conelusion because the Final Order no where malkes this conelusion, Second, of
course the differences between Medicald networks and ACA networks is an
important digtinction, The OIC fzils to point to any portion of the Final Order which
might support its argument here, At any rate, in consideration of the fssues
herein and entry of the Final Order, litile weight was given to (he fact that the Company
had its network approved by the Washington State Flealth Care Authority for use in the
Medicaid market, although certainly WAC 284-43.200(2) does provide that sufficiency ...
may be established by the carvier with veference to any reasonable criteria used by the
carrler, including but not limited 1o ... the volume of ... specialty services avaliuble fo
serve the needs of covered persons reguiring .. speciaity care. Evidence of carrier
compliance with network adequacy standards that are substantially similar to those
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siandards established by state agency health care purchasers (e.g., the state health care

authority and the department of social and health services) ... may be used to demonstrate
sufficiency. Tt is interesting to note as well, however, that at hearing, the OIC scems to

have confradicted its position here, in testilying that standards for network adeguacy are
Jound in WAC 284-43-200, and that one of the ways to establish network adequacy is
evidence of carrier complitnce to network adequacy standards that are essentiolly similar to
those standards estublished by state agency health care purchasers ... state healih care
authority, The OIC firther testified that this was an awilable standard and [a)n acceplable
standard which carriers can use to establish adequacy, [Testimony of Kreitler.]

C. Network Adequacy: can the Company use single ¢ase contraets for pediafric
specialty and level 4 burn sexvices? Once again without identifying any specific section of the
Final Order to which it objects, and without identifying the providers af issue as Pediatric
Specialty Hospitals and Level I Burn Units, in its Motion the OIC asserts that the second error
the Final Order makes regarding network adequacy concerns the Company’s failure to contract
with Pediatric Specialty Hospitals and Level 1 Burn Units and to ingtead yse ginglc casc contracts
in limited oceasions.” Cifing RCW 48.46.030(L), the OIC: argues that a Siundamental requirement
Jor HMOs ia that gl covered services musi be provided cither directly [e.g. Group Health] or
through contracted [network] providers.

In response, first, in the hearing and now in this Motion, the OTC fails to present a convineing
argument thal RCW 48.46.030(1) aclually does prohibit EIMOs from utilizing single case
sontracts, Second, the QIC ignores WAC 284-43-200(3), cited above, the regulation which
implemoents RCW 148.46.030(1) wrilten by and adopted by the OIC, which actually does
expressly allow cartiers to utilize out-of-network providers us long as the consumer is not put in
a worse position. For this reason, once again, the wndersigned considered the Company's
argument and evidénce against the OIC’s asgmment and evidence in considering and entering the
Final Order: in its Prehcaring Brief the Company argued {Prebearing Brief at pg. 9-10], and at
hearing presented evidence [Testimony of Fathi}, thet it can provide pediatric scrviccs, including
hospital services, through its four children’s specialty service providers and hospitals and argued
that these providers can provide 99% of the services provided by Seattle Children’s Hospital.
[Company’s Prehearing Brief at pg. 12-11; Testimony of Fathl] Whils the Company
acknowlodged there may be rare, unique types of care that are not provided by its networl
facilities, it would provide those services through use of single casc conlracts, which it argued
persuasively were allowed under WAC 284-43-200. Indeed, the Company raised evidence of a
Regence contract that specifically andles provision of pedialric specialty services through single
case contyacis which was apparently approved by the OIC and currently on the marke(, Finally,

¥ While the OTIC does not identify Pediatrio Specialty Hospitals and Leval T Burn Unils in its Motion herein, thege
were the only types of providews identified by the OIC as atil] nesting 1o bo incinded in the Company's network,
The OIC had originally also included massage therapists as heeding lo be includad but by the end of the heering,
based upon evidence from the Company that mnssage theraplats were alroady imcluded, the OIC dropped its
abjection that no magsage thevapists were included in the Company's natwork,
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the Company went on Lo argue in its Prehearing Brief and in testimony at hearing that it believed
the OIC’s real complaint appears to be that it did hot include Seattle Children’s Hospital (the
renowned Pediairic Speclalty Hospital affiliated with University of Washington) in its network.
in its Prehearing Brief the Company further asserted, and at hearing pregented unconiroverted
testimony, that in July 2013 the OIC expressly told the Company that il was not required to
contract with Children’s to have an adequate network [Testimony of Fathi] end that it would
have contracted with Children’s if the OIC had advised it that il was required to do so.
[Testhmony of Faihi,]

In conitast, ut hearing the OIC did not clearly raise the distinction it now might be making in this
Motion, i.e, that it is essential services, rather than other services, that camnot be provided
through single case contracts. [Towever, this was an argument that could have been made at
hearing and was not, Further, at hearing, as above, the OIC was unable to name one type of
pediatric speclalty service or burn service that could not be provided by the Company’s current
network providers (exoept for Level 4 NICU, which the Company had already identificd in its
filing).

Therefore, consistent with its obligation to mect its burden of proof, rom the outsct of the
hearing in its Prehearing Brief through the hearing, the Company presented argument and
evidence to support its position that its network was sufficient to provide virtually all required
services by its non-Pediatric Specially Hogpital and non-Leve! I Bumn Unit network providers.
[Testimony of Fathi,] The OIC did not object to the Company’s argument or evidence presented,
and presented virtually no evidencs of its own fo contradict the Company’s argument and
evidence. Indecd, the OIC’s arpumont and testimony fooused cn whether the Company’s
network providers were in adequate Jocations, not the fact that the Company’s network did not
include Pediatric Specialty Hospitals or Level 1 Bum Units (consistent with that past of the
OIC’s {estimony which changed o state that the rules do not specifically require inclusion of
these providers in the Company’s network), The issue of whether or not the Conpany is
prohibited from ulilizing_single case conlracts in limited situations, and apparenily most
pattioularly reparding provision of some types of pediatric speeialty services and level 4 bumn
sorvices, is simply another situation where, after the undersigned’s fair and thorough weighing of

the Commany’s and the OICs arpuments and evidence, the undersigned could only reach the.

conclusion that the Company el its burden of proof at hearing_on this issve. Once apain, as
stated above, had the QIC presented clear srgument gnd ovidence to support its current position

that Pediatric Specialty Hospitals and Level I Burn Units must be included then this issue may

well have boen docided differently. All cfforls would have been mades te allow and consider any
gyidence the OJC prosented on this issue - from its qualified staff, other professionals, interested
providers and parties « along with the Company’s evidence.
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1. {O1C Argument No. 1 in gnpport of its Motion for Reconsideration): The OIC
argues that the Final Order failed to resolve the matter with a decision on the
merits, and instead improperly directed settlement between the OIC and
Coordinated Care, In this, the OIC argunes, the Final Order exceeds administrative
judicial anthority, and Is unsapported by law,

A, The QIC assertg in scyeral sections of its Motion that the Final Order improperly
divected settlement and ordered the OIC fo approve this filing and required settlement and
therefore excesded administiative judicial authority,

In response, as shown in the Final Order, had the OIC continued to disapprove this fling afler
entry of the Final Order, there were no consequences, Al the outset of the hearing, the OIC
proposed, and the Comnpany agreed, and the OIC did not challengs in this Motion, thaf the issue
in the proceeding was whether, on July 31, 2013 the OIC erred in disapproving Cogrdinated
Care Corporation’s June 25, 2013 filings. As specifically stated in the Final Order but ignored
by the OIC in its Motion herein, the parties agreed that the undersigned must sfrictly consider
thiy issuc as it existed on July 31, ie. the undersigned must consider 1) the wording of the
Company’s fifings, as they existed on Jaly 31; and 2) the OIC’s reasons, as they existed on July
31, for disapproval of these filings. In other werds, the OIC’s post-July 31 reasons for it July 31
disapproval werc not at issue in the proceeding and could have simply been exeluded by the
undersigned in deciding whether the QIC prapetly disapproved this filing on July 31,

Instead of simply cxciuding all of tho OIC’s post-July 31 objections, however, as is shown by
reacding of the Final Order and as argued by the Company i its Response to OIC’s Motion
herein, the instances where the mndersigned recognized the OIC™s eoncerns and determined
that the OIC should at least allew the Company fo address these concerns were limifed (o
those new (post-July 31} concerns which at hearing the OIC was attempting to apply
retyoactively to justily its July 31 disapproval. As above, while the OIC’s post-July 31
- reasons conld have been excluded entirefy, the undersigned recognized the OIC’s post-July
31 reasons becausc:

(1) Reliance on only the OIC’s reagons which were stated in its July 31, 2013

Disapproval Letter would have a distinetly increased likelihood of resulting in a
Final Order which delermined that the OIC had crred in disapproving the
Conmpany’s July 31 filing (which apparently is why the OIC chose post-Tuly 31 to
present new or different rensons at hearing). This was done purticularly in light of
the fact that, pursuant to the Company’s testimony at hearing and the OiC’s
aclnowledgemernt of its process at that time, the OTC had refused to communicate
with the Company smee July 31 when the ecvidence showed that it had
communicated with other carriers whose filings had been disapproved on July 31;
and the Company had preseated subsgtantlal evidence that it was ready and willing
to communicate with the OTC and to chauge its July 31 filing to cure auy of the
OIC’s remaining pre-Tuly 31 or post-July 31 concerns if it knew what these
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remaining concerns were (it having also been found that some of the OIC's July
31 objections were so unclear as to render the Company unable to know what they
were and thus how to address them). Bven where these objections were clear,
some were shown through direct and cross examination to be requirsments which
wete not even supported by law. For example, while on July 31 one of the OICs
reasons for disapproval was that the Company's requirement of wrilfen notics to
add covered individuals was its provision was “overly restrictive” when clasificd
by the OIC witness the OIC’s objection was actually shown to not be supported
by statute at all, [Conclusion of Law No. 11; see also Testimony of Krcitler,]

(2) The undersigned recognized the QIC’s post-July 31 reasons in an

effort to promote settlement ag encouraged by the Administrative Procedure Act,
Title 34 RCW, particularly in light of the issues discussed in [} above, For
cxample, on july 31 some of the OIC’s reagons for disapproval wore that specific
provisions in the Company’s filing were “too restrictive” or in conflict with
specific laws, but post-Tuly 31 (i.e. at hearing) the OIC changed these reasons to
arguc instead that these provisions were ‘confusing and misleading.” [See, e.g,
OIC Objections 7, 9, 12 set forth in OIC’s July 31 Disapproval Letier; after July
31 the OIC abandoned thesc July 31 bases for disapproval by asserting new bases
in their stead,] The OIC assetted new {post-fuly 31) reasons for a number of its
July 31 objections as well. For these reasons, whers the undersigned found that
the OIC’s post-July 31 rcasons for disapproval had merit, lhe undersigned
required the OIC to prompily review end/or suggest amendod langage that would
address its concern,

Therefors, contrary to the OI(’s assertions, as discussed in section A. above and ns
shown by a reading of fhe Final Order, specific determinations were made therein as to the
validity of the QLC’s July 31 rcasons for disapproval which the OIC did not change or replace
post-Tuly 31 at hearing. Rather than simply being excluded altogether as could have heen dons,
the undessigned handled the question of the validity of the OIC’s new post-Tuly 31 reasons in an
cffort to promeofe scttlement ag cncouraged by as discussed in detail in A. above,

B. It appears the OIC urgues in its Motjon that the undersigned had authority only to
decide 1) whethar cvery section of the Company’s filing was consistent with lasy or not; and 2) il
the undersigned concluded that even ane section of these filings was noncompliant with any
applicable federal or state statutes or rogulations on July 31 then the undersigned must uphold
the OICs disapproval of these filings, because even the OIC fiself had no authority to approve a
plan which contained even one section which 18 noncompliant with any applicable federal or
state statutes or regulations on July 31. Inn its Motion herein, the OIC argues that because the
undeesigned did {ind there were some violations of those applicable rules (presumably based on
the OIC’s reasons post-July 31 as well ag on July 31) then the undergighed should have upheld
the OTC’s disapproval, but that instead she improperfy divecied seitlement between the OIC and
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Coordinated Care [of those sections which she found to be noncomplent] .., and thereby
exceeds administrative judicial anthority....

In response, the OIC fails to recognize that at the outset of the hearing, the parties agreed,
and Conelusion of Law No. 3 reflected, thal the issue in this proceeding is whether en July 31,
2013 the QIC crred in disapproving the Company’s July 25, 2013 filings. [See also Burden of
Praof and Tssue at Hearing section above.] Further, the GIC did not raise Conclusion of Law No.
3 88 an issue in its Motion herein, As further stated in the Final Order at Conclusion of Law No.
3, which , again, the OIC did not raige ag an tgsue in this Motion, [t1kis [lsane] contemplutes not
only whether all sections of the filings comply with all applicable statues and regidations ... bt
also whether the OIC's process of review was reasonable. .. a determination of the central
lssue herein must of necessity include not only wheiher the filings were in compliance with
applicable rules but aiso must include some basic consideration of the review procass which the
agency conducted, ... this is partioularly true where, as here, the Company raises significant
tssues vegarding the review process and claims that process unreasonably restrivied ils
opportunity to have its filings approved. Indeed, while ihe OIC argues thal the only issue is
whether the Company's filings are fully compliant with all applicable rules, at the same time the
OIC spent far more time — literally hours = presenting writien documents and oral testimony
solely regarding ils process of reviewing these Exchange filings, both In general and with regard
to this Company's filings. Therefore, the OIC itself seems to contemplate that its review process
is relevant to determination of the central isste herein. [Bmphasis in ogginal.}

D. The OIC then states that [if ke Final Order does state in severul places thar OIC is
being compelled to re-write Coordinated Care's filings jor it in light of the exiraordinary
situation presented by ... the Bxchanges ... Final Order at pg. 3, paragraph 3. This statement is
entirely without merit: nowhere does the Final Order “compel OIC to re-write Coordinated
Care’s filings for .7 The OIC (hen urges the vundersigned to “reconfigure the Final Order,
making it abundartly clear that the specific situation Involved in this particular review of the
Company's filings is unigue. This is not necessary, sincs much time and language is inctuded in
the Final Crder to reflect the uniquoness of this situation, e.g., #he speclfic situation involved in
this particuiar review of the company s filings is unigue. [Final Order, at 21.] Finally, although
this is clear, the OIC rneed not be concerned that there will be perils presented by reference to the
Final Order as preceden! because, as the Company points out, decisions in these proceedings
arc not precedential, The OIC then predicts that ordering the QIC to settle its disputes
concerning this Company's filings ... compels the OIC to not enly provide specialized und
directed legal advice to a specific private company, bul to effectively draft portions of their
coniracts and further that compelling seitlement with one carrier because the QIC entered into
sattlement discussions with o wholly separate and usveloied carrier, the Final Order set the
dangerous precedent thal the OIC is now compelled to settle with any carvier who challenges the
O1C"s disapproval of their network, rate, form, or binder filings, The Final Order ... broadeasts
1o every health carrier in the siate that, hy demanding & hearing on any disapproved filing, they
can force the OIC to fix their contracts for them, monopolizing staff time, avd unilaterally
rearranging the distribution of QIC resources. Onco again, the OIC is encouraged to read the
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Final Order carsfully, to recognize its applicability to this wnique situation, and fo recognize that
it 1s, 1n fact, reading too much into the Final Qrder (scc bolow).

E. Pinally, the OIC questions whether the OIC muy be reading too much intc the
Final Order. The OIC is ¢orrect: the OIC ig reading too muceh into the Final Order, The Final
Order speaks for itself,

1L (OIC*s Argnment No. 2 in support of its Motion for Reconsideration); The OIC
argues that the Final Order’s conclusions rest upon tmproper admission of evidence
of the OTC’s settlement negotiations with other carriers.

Again citing no portion of either the Final Order or the proceedings to support its argument No.
2, the OIC arpues generally that the Final Otder’s “challenged dircctives” 1) rely on [actual
errors_that 2) are supported solely by evidence of the QIC’s settlement negotiations with other
carriers which was tnfroduced by the Hearing Offiear, not by either party, 3) which should have
been barred by ER 408, and 4) which are not supported by the record. The OIC does nol
articulate just what “challenged directives” it is referring to, and what “factval errors” it is
referting to so it can only be speculated what “factual ervors” they were that were “not supported
by the record.” Howover, the matier of “introduction of cvidence by the Hearing Officer,” must
be addressed, and then the nreaning of the balance of this argiment can only be puessed at and
addressed. [OQIC’s Motion at pg. 8.]

In response, 1) Very definitively, #o evidence at #li was introducsd by the undersigoed
in this proceeding. Insofar as is relevant here, all evidence of the QIC’s nepotiations with other
catrices was introduced by the Company and fu statetnents made by OIC couascl. Whercas the
OIC argues that the undersigned introduced evidence, this is clearly not the case; beginning even
prior to the hearing in the Company’s brief, the Company has asserted that the OIC was treating
it unfairly in many ways. The Company carried this issue throughout the hearing, and continued
to support its asserfions of unfair treatment, including its own testimony that the OIC had
approved other carriers” filings after July 31 which it had disapproved on July 31 when it had
refused {o even talk to the Company after it had disapproved the Company’s July 31 filing. For
example, svidence prosented by the Company on Day 3: Dr. Fathi; I was fold by Ms.
Getlgrmann we weren't allowed to have conversaiions since the appeal [1.e. the Demand for
Hearing was filed]. We have lots of ... every day. We've modified things since we got the
rejection. We were told that we're not allowed to discuss this. ... I and the company are resulls
and solutions ortented and so I wany to take your through how that played out, Molly called me
with the news on August 1 and within two days after consulting with outside counsel, owr own
internal persons, we decided to file the appeal. At the same time we pursued setling up a
meeting with the commissioner. Two or three days later, Ms, Gellermunn called me and yaid
1've called you to say undersiand you have filed an appeal and I need to let you khow that we
cannot walk to you, cannot falk to you about the appeal. As you may recall a few days lnter there
wias ¢ window of a mrthological extension of a few days, on a Wednesday tn the morning there




ORDER ON QIC’S MOTION
FOR RECONSIDERATION
£3-0232

Page - 17

wus & note that said you have until Friduy 1o reflle things for plans that have been disapproved,
For abowt 7 or 8 hours, during that fime I left messages and sent emails to saying I'd like to
withdraw our appeal as of vight now because we want to make this work, we wand lo work with
you [the OIC), we re willing to make any of the change that you [QIC] require. Before she could
even respond fo that we got another email that said we [OIC] chunged our minds there is no
extension, Whai's done is dore. Qfficially it's closed, So at that point we made sure we refiled
the appeal. Throughout the last few weeks I would've loved nothing more to work with Ms.
Kreitler and .., fo ... [ have found out from the public website that all of the other plans that have
been disapproved [on July 317 have alreqdy refiled [with the OIC]. ! have no idea whether they have

been in contact with the OIC ov not. We are completely ready to refile ... and have been actually,
[Emphasis added.}

Omn the subjeat of whether or not the OFC was negotiating with other camviers and not the
Company afler July 31, i addition to the testimony of the Company discussed above, while not under
vath, AnnaLiss Gellermann, counsel for the OIC, stated: Ms. Gelleeman: TheCommissioner iy taking
the position that for those companies thar did not request a hearing we would not accept any new

Silings, ... For those that requested a hearing, the commissioner has authorized some small
changes ... (inaudible)... Not with this company. ,.If there is g meaningfild opportujnity — how
Jar away from [approval the filing is]... If you 've been disapproved, you're done. July 31,
everything is done. If you requested a hearing, titd you dre in the process of & hearing, we are
using the potential of settlement negotiations fo determine if there is anything that con be done
Jor those compantes that in the opintor of the OIC ave very elose to approval, [Unsworn
statement of Gellerman, counsel for OIC, presented during Tray 3 of hearing at 5:00 pan..)

Therefore, clearly evidence regarding whether the OIC was negotiating with other carriers after
July 31 was presented by the Company and in a statement from OIC counsel, and most definitely
not the undersigned. Further, this evidence is specifically identified i Finding No, 20 as the
basis for finding that the CIC was negotiating with other carriers: ...the Company testified al
hearing, and it was.acknowledged by OIC counsel, and is therefore here found, that the OIC has
in fact entertained communications, seitlement negotiations and newlamended filings with other
similariy sitwated carviers whose filings it disapproved on July 31 even though it has refused to

allow any communications with Coordinated Care. [Testimony of Fathi.} {Finding of Fact Ne.
20.]

2} Second, the OIC does not identify what “factual ervors™ it is referring fo, it is not
possible to review ind consider this portion of the OIC’s argument,  To the extent thore was cvidence
of settlement pegotiations with other catriers presented by the Company and to some extent the
OIC, this evidence had no bearing on whether the OIC’s July 31 objections to the Company’s
July 25 filing wore reasonablo, To the extont this evidence were relevant at all it would be
sonsidered relative to whether the OIC s erred in its process of review and disapproval of the
Company’s July 25 filing [See Conclusion of Law No. 3] but in fact this evidence was given no
woight and did not affect the Fipal Order in any way:,
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3) Third, assuming that BR 408 applies to this proceeding by viriue of RCW
34.05.452(2) (which requires a prosiding officer to refer to the Washington Rules of Bvidence as
guidelineg for evidentiary rulings): in this Motion the OIC recognizes that ER 408 does permit
evidence of setilement nogotiations for limited purposes guch as to prove bias, and flor other
reagons, but the OIC then incorrectly asserts that there was no claim of bias in fhis case
Conirary to the OIC’s argument hors, rom even before commencement of the hearing the
Company asserted that the OIC was treating it unfairly (L.e, in a biased manner) in the approval
process and thereby made bisg a significant issue in this cage. [B.g., Prehearing Brief, pgs. 1-4;
Testimony of Dr. Faithi, Testimony of Sarah Ross.] ‘BEven the OIC cntertained bias as an isshe in
thig case, presenting hours of evidence of how it had spent extra time and é&ffort helping this
particular Company in comperison to othets. The issue regarding whether the QIC was treating
the Company was being treated unfhirly was also recognized in the Final Owder at Finding of
Fact No, 20, which states: Coordinated Care argues that It is being treated unfuirly in
comparison with other carviers. [Coordinated Care Prehearing Briefi Testimony of Feithi.)

More specificaily, evidence that bias was a significant issue in this case were — whether or not
they were proven at hearing - the Company specifically arpued that the OIC was treating it
unfairly in comparison to other carriers saeeking to have their products approved for the Exchange
[Company’s Prehearing Drief, pgs. 2-4]; begihning in iis Prehearing Brief filed prior to
commencement of the hearinp, Company assorted that the OIC had indicated it would rather deal
with anly commercial carriers for this year’s Fxchange and with Medicaid carriers {such as the
Company) next year; that the OIC changed its cooperative attitude with the Company when the
Company decided to build its own petwork and began rejecting submissions for overly technicul
reasons; that the OTC did not conduct a full analysis of the Company’s submission until Joly
2013 despite the fact that it had 4 complete produet to review beginning with the Company’s
June 2013 filing; that the OIC’s approach to the Company differed from the OIC's treatment of
the coramercial carriers e.g. the OIC issved numerous objection letters to other carriers, e.g, the
Company asserted that the OIC sent objection lefters to Group Ilealth in May, June, and July,
and pave those carriers opporfunitics to corteet their crrors in order to assist (hem in submitiing
an acceptable plan for approval, yet the OIC sent only one set of ohjections to the Company in
July many of which were vague or unclear [Ex. 53, OIC JTuly 22 Objection Leiter to form filing;
Ex. 55, QIC July 17 objection lettcr to binder; Ex. 57, OIC objection lciter to rate filing]; that
throughout the process the OIC gave the Complany conflicting instructions, e.g, re whetlier or
not Childrei’s Hospital must be included in its nelwork; that other advice was vague or unclear
and yet later on the Clompany was ingtructed not to contact Kreitler to ask questions, which made
it more difficult and expensive for the Company to try to detenmine what the OIC’s remaining
coneems were and yot despite its efforts on July 31 {he OIC disapproved the Company's entire
filing and detormined not only that it could not refilc but that the OIC could net communicate
with (hie Company at all, which lef} the Company no time to address any remaining concerns it
might not have understood correctly (not having aceess to the OIC for some time); and after July
31 the OIC refused to commupicate with the Company.

4) The OIC argues that the record does not supporl any findings that the OIC was
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communicating with other carriers; presumably the OIC means findings that the OIC was
communicating with ofher carriers after July 31, 2013, However, clearly the record supports such
a finding. See Section 1) above concerning the Company’s and the OIC's own statements that
the OIC was communicating with other carriers after July 31, 2013, As stated above, however,
the evidence presented by the Company and statements of the OTC that the OIC was
communicating with other cartiers after July 31 is not relevant to the issue in this proceeding
regarding whother or not the Company’s filings as written were in compliance with the ACA and
state rules; while the Company’s evidence and the OIC’s statements might be relevant to whether
the OIC erred in its review and disapproval which as above and as stated in Conclusion of Law
No, 3 included some congideration of the review process, this evidence was given no weight and
did not affect the [Final Order in 2ny way,

For {he above four reasons, the OIC’s argument iy without merit,

IV. (OIC’s Argument No. 4 In swpport of its Motion for Reconsideration): The OIC
argucs that the Final Order containg Findings of I'act abont communication
between Coordinated Care and the OIC during the proceedings that ave not
supported by an objective evaluation of the record.

This argument is duplicative of Argument No. 2 in the OIC’s Motion, which is addressed
in Scetion I above, However, toward the end of its Motion, the OIC lodges a host of assertions
related to this argument. More specifically, the OIC states 1) that RCW 34.05.461 provides that
a “presiding officer shall not base a finding exclusively on inadmissible evidence unless the
presiding officer deternines that doing so would not unduly abridge the pariies’ opporiunities to
confront witnesses and rebut evidence and the hasis for this determination shall appear in the
order.” Then, the OIC goes on o stute, incorrectly, that “ihe evidence presented by the Hearing
Officer about setilement negotiations with other parties ... wag not subnitied by either party, but
by the Hearing Officer herself....Coordinated Care was apparently unaware of the QIC's
settiement discussions with other carriers until the Hearing Officer Introduced the subject. The
OIC could only ahiect; it had no opportunity to confront the Hearing Officer as a witness....” n
response, contrary to the OIC’s essertions, the Comparly was very clearly aware that the OIC
wag it communication with other carriers when It refused to communicate with this company,
and festified to its knowledpe at hearing, [Testimony of Fathi; Testimony of Ross.]

The OIC further argues that the undersigned’s decision “to not only consider, but inject, evidence
of the OICs settlement discussions in other proceedings as evidence “catls the Hearing Qfficer’s
“impartielity into question.”” The OIC then concludes that by presenting the evidence of the
OIC’s settlement negotiations, the Hearing Officer eseentially made herself a material wilness
goncerning disputed Tactual allegutions and in doing so “has called inio question her own
partialily concerning this and every case involving the OIC"s denial of a carvier's rate, form and
binder filings.” The OIC even goes on to argue thai impartiality by a judge and improper
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testimony by a witness both congtitute grounds for granting a CR 59 motion for retrial or
recongidoration on the basis of irregularity in the proceeding, citing cases irvclovant to the
situation at hand, The OIC then concludes this litany of rules which are either not applicable, or

not based on faot, by arguing that “because the Hearing Officer’s preseniution and admission of

evidence of the QIC's settlement negotiations was improper under RCW 34.05,452(2), RCW
3405461, ER 408 ..., the Final Order should be reconsidered, omiiting this improperly admitted
information and the directives based upon it In response, contrary to the OIC’s asscrtions,
ance again, as discussed ahove, the Company argned in its Prehearing Brief that the OIC treated
it unfairly in many ways gpecified thorein, and at hearing presenfed evidence of these activities
{(whether ar not they were found to have occurred), including the QIC’s refusal to communicats
with the Company post-July 31 and presented further evidence that after July 31 the OIC
approved the plans of other carriers like the Company who had filed Demands for Hearing (and
perhaps others) whose filings it had disapproved on July 31, [Testimony of Fathi; Statement of
QIC counsel.}

In further response to the OIC’s fourth set of arguments, as above, the parties agreed that the
igsue in this proceeding was whether the OIC erred, on July 31, in disapproving the Company’s
July 23 filing, From before the hearing in its Prehearing Brief, the Company argued thet the OIC
was {reating it unfairly in the approval process, and at heering presented evidence that the OIC
was negotiating with other carriers. Bias was raiscd by the Company from the outset and was a
sipnificani issue in this proceeding, Therefore hias should have been, and was, considered by the
undersigned in entering the Final Order; therefore even assuming 'R 408 applies, ER 408 allows
the presiding officer to consider evidence of scitlement negotiations to show bias. Purther, the
Iinal Order certainly did not rely exclusively on inadmissible evidence. E.g., contrary to the
0IC's assertions, the Company certwinly knew, and testified to, the fact that the OIC was
communicating after July 31 with other similarly situated carricrs it had disapproved on July 31:
Dr. Fathi testified he had seem on the internet that the OIC had approved other carriers’ plans
which he knew had been disapproved on July 31, [Testimony of T'athi; see also Testimony of
Sara Ross.] Finally, statements of OIC counsel at hearing advised that i€ was sclecting which
carriers whose plang it disapproved on July 31 to negotiate with post-Tuly 31 ~ and advised that
those cartiers did hot incInde this Company. [Transcript of proceedings, at Dy 3.]

O1C*S ADDITIONAL CONCERNS ABOUT FINAL ORDER

While these issues are related to the OIC's arguments above, and are vepeated throughout the
OIC™s Motion, the fact shonld be addressed that the OIC has lodged at least four pages of serious
assertions about the integrity of the Final Order and the Heering Officer which cannot be ignored

even when it is understood thet the OIC chose to take just two days belween the time it received -

the Final Order and the time it filed its Motion for Reconsideration. Specificalty, the OTC asserts
that the Final Crder “commuand[ed)” and “Yorced” wnd Ycompelled” wand *coerced” the OIC to
approve the flings “even though the filings were in violation of law” and “upon termy dictated by
the Fearing Officer” without authority to do so. The OIC agserts that “The Final Order cites no
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aythorily ... which allows the Hedring Officer to refuse to rule on a maiter, instead holding that
matter open wntil a compulsory setilement, the terms of which are dictated by the Hearing
Officer, has been reached.” 'The OIC asserts that the Final Order “change(d] a legal ruling as
punishment for one of the parties’ fudlure to cooperate with directives in an Order,” and “setfs]
the dangerous precedent thai the OIC is now compelled to seille with any carrier who challenges
the OIC's disapproval of their network, rate, form, or binder filings .. .the Final Order broadeasts
fo every health carvier ... that, by demanding o hearing on any disapproved filing, they can force
the OIC lo fix their contracts for them, ... [Emphasis in original,] Further, the OIC asscrts,
incorrectly, that in the Final Order the Hearing Officer “decid[ed] to not only consider, but tnject,
evidence of the OIC’s settlement discussions in other proceedings as evidence that the OIC
mishandled Coordinated Care’s filings” and thereby “made herself a material witness” and
leiting the admittedly inapplicable CIC 2,11z}, 2.11(1), (2)(d) 2.6(B)] “called into question her
own pariiality converning this and every case involving the OIC’s denial of u carrier’s rate,
Jorm, and binder filings” and implied that the Hearivg Officer had “personal knowledge of facts”
andfor was “likely to be a material witness in fhis proceeding” and further implies that the
Hearing Officer should have disqualified hersclf for “bias, prejudice, interest...” under RCW
34.05.425(3) (even though this statute requires that the OIC - not the Hearing Officer - must act
yet the OIC made no mention of these concerns either before or during the hearing and indeed
not until i had reccived the Final Order), Finally, at the end of the O1C’s four pages dedicatod
to this topis, the OIC postulates that the “OIC may be reading too much into the Final Order{}”

In response, first, the OIC certainly has read too much into the Final Order, and a careful reading

and consideration of it should respond to many of the OIC’s concerns. Second, as discussed in
detail above, the OIC i3 simply incorrect in its statemcnt that evidence of the OIC’s scitlement
negotiations with other carriers which was Introduced by the Ilearing Officer, not by either party
when in fuct the svidencs was ntroduced by the Cotpany, and to some extent the OIC, and no
evidence was imtroduced by the Hearing Qfficer. Third, the Final Order can only be based on the
evidence presented at hearing, The problems with the OIC’s arguments and evidence are
detailed above. 1t is not possible (o enter he Findings and Conclusions which the OIC suggests
should have been made when the arguments made by the OIC wers not consistent with its prior
actions and statements to the Company, were on occasion contradictory even at hearing or at best
unclear. Ii is also nol possible to cntor the Findimgs and Conclusions which the QIC suggests
should have been made when the evidence presented by the OIC at hearing was on some
occasions contrary to what it now argues, and wag inconsistent over time even during the course
of the hearing; and on other occasions was either nonexistent or insullicient. In addition, as wso
digcussed above in mors detail, the OIC’s prescntation of cvidence was limited by the fact that
two of the OIC’s three witnesses had not even been involved in the filing process with this or
perhaps any other cartier submilling filiugs for the Bxchange. In addition, ons admilted af
hearing he had not even read the Company’s entire filings, and the other admitted she was new (o
hee position and not familiar with the ACA.

For all of the reasons discussed above, the OIC has failed to show any basis upon which
reconsideration should be granted, '
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CONCLUSION

‘Based upon the azbove aulhogities and analysis, the OIC has not persuaded the
undersigned that there are any igsues of fact or law that warrant reconsideration of the Findings
of Fact, Conclugions of Law and Final Order entered by the undersigned on September 3, 2013,
Turther, the OIC has not petsnaded the undersigned that she committed ervor, manifest or
otherwise, in entering her Findings of Fact, Conclusions of Law and Final Order in this matter.
Therefore, the OIC has not made the requisite showing for reconsideration pursuant {o state and
federal rules and case law, and thus the OIC’s Motion for Reconsideration should be denied.

. ORDER
On the basis of the foregoing,

IT IS HEREBY ORDERED that the Insurance Commissioncr’s Motmn For Reconsidesation s
DENIED,

ENTERED at Tumwater, Washington, this J S %Iay of November, 2013, pursuan( to Title 34
RCW andespecifically RCW 34,05.470; Title 48 RCW,; and regulations pursuant thereto,

P
PATRICIA TS, PETERSEN~>
Chief Presiding Officer

Pursuant to RCW 34.05.461(3), the parties are advised that, pursuant to RCW 34 05.514 and
34,035,542, this order may be appealed to Supetior Court by, within 30 days afler dale of service
{date of maiking) of this order, 1) filing 4 petition in the Superior Court, at the petitioner’s option,
for (a) Thurston County_or () the county of the petitioner’s residence or principal place of
business: and 2) delivery of a copy of the petition to the Office of the Insurance Commissioner
and 3} depositing copiag of the petition_vpon alf other parties of record and the Office of the
Altomey General.

Declaration of Maillng
1 dectare under penally of perjury under the Iavws of the State of Washibgton that on the date listed below, T mailed or caused

delivery through normal office mailing custom, & true ¢opy of this docement 1o the abeve idontified [ndlviduals ot their addresses
listed above.

DATED this _Mﬂo day of Noyember 2013,

y} (»ﬂfy ot (C«f/."\q__‘_

KOLLY A C#IRNS

e g e e



