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STATE OF WASHINGTON 
BEFORE THE WASHINGTON STATE 

OFFICE OF THE INSURANCE COMMISSIONER 

In the Matter of: 

Seattle Children's Hospital Appeal of OIC's 
Approvals of HBE Plan Filings. 

I, Michael Madden, declare as follows: 

Docket No. 13-0293 

DECLARATION OF MICHAEL 
MADDEN IN SUPPORT OF SEATTLE 
CHILDREN'S HOSPITAL'S MOTION 
FOR PARTIAL SUMMARY 
JUDGMENT 

I. I am an attorney with Bennett Bigelow & Leedom, P.S., and counsel for Plaintiff 

Seattle Children's Hospital in this matter. 

knowledge and am competent to testify herein. 

make this declaration based on my personal 

2. Attached hereto are true and correct copies of the following: 

Exhibit A is a true and correct copy of Seattle Children's Hospital's First Requests for 
Admission to the Office of the Insurance Commissioner with Responses. 

Exhibit B is a true and correct copy of Seattle Children's Hospital's First Inten·ogatories 
and Requests for Production to the Office of the Insurance Commissioner with Answers. 

Exhibit Cis a tme and correct copy of the Motion oflnsm·ance Commissioner Mike 
Kreidler for Reconsideration of Findings of Fact, Conclusions of Law, and Final Order, dated 
September 6, 2013, in In re: Coordinated Care Corporation, Docket No. 13-0232. 

Exhibit Dis a true and correct copy ofthe Order on OIC's Motion for Reconsideration, 
dated November 15,2013, in In re: Coordinated Care Corporation, Docket No. 13-0232. 
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I DECLARE, under penalty of perjury under the laws of the state of Washington, that the 

foregoing is true and correct. 

Executed at Seattle, Washington this{1 day of January, 2014. 
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CERTIFICATE OF SERVICE 

I certify that I served a tme and correct copy of this document on all parties or their counsel 

of record on the date b~low by hand delivery on today's date addressed to ihe following: 

Hearings Unit 
Honorable Mike Kreidler 
KellyC@oic. wa.goy 
Office of the Insurance Commissioner 
Hearings Unit 
5000 Capitol Boulevard 
Tumwater, WA 98501 

Coordinated Care Con10ration 
Man::n R. N011on 
Gloria S. Hong 
mrnorton@stoel.com 
gshong@stoel.com 
Stoel Rives LLP 
600 University Street, Suite 3600 
Seattle, WA 98101 

BridgeSpan Health Company 
Timothy J. Parker 
Carney Badley Spellman, P.S. 
parker@carneylaw .com 
701 Fifth A venue, Suite 3600 
Seattle, WA 98104-7010 

Office of the Insurance Commisioner 
Charles Brown 
eharlesb@oic. wa.gov 
Office of the Insurance Commissioner 
5000 Capitol Boulevard 
Tumwater, WA 98501 

Premera Blue Cross 
Gwendolyn C. Payton 
Lane Powell PC 
PaytongCii>Janepowell.com 
1420 Fifth Avenue, Suite 4200 
Seattle, WA 98101-2375 

I declare under penalty of perjury under the laws of the State of Washington that the 

foregoing is true and correct. 

Executed at Seattle, Washington, tllis 17th day of January, 2014. 
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STATE OF WASlliNGTON BEFORE 
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OFFICE OF THE INSURANCE COMMISSIONER 

In the Matter of: . 

Seattle Children's Hospital Appeal of OIC's 

Approvals ofHBE Plan Filing 
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TO: Office of the Insurance Commissioner, care of 
Charles Brown, Attorney at Law 
5000 Capitol Boulevard 
Tumwater, WA 98501 

. Docket No. 13-0293 

SEATTLE CHILDREN'S 
HOSPITAL'S FIRST REQUESTS 
FOR ADMISSION TO THE 
OFFICE OF THE INSURANCE 
COMMISSIONER WITH 
RESPO~SES 

Plaintiff Seattle Children's Hospital (SCH) propounds the following First Requests for 
Admission to the Office of the Insurance Commissioner (OIC). 

INSTRUCTIONS 

1. Please respond separately and fully, in writing, ~mder oath, to the requests for 
admission set forth below and serve your responses upon the undersigned counsel for SCH 
within 30 days of service thereof at the offices of BeruJett Bigelow & Leedom, P.S., 601 Union 
Street, Suite 1500, Seattle, Washington 98101. Unless responses are received in writing to these 
requests for admission within 30 days, the matters herein will be deemed admitted. 

2. The OIC is required to respond to these requests for admission by and through any of 
its duly authorized representatives, agents, and attorneys who are competent to testify on its 
behalf and who know or· have access to the inform(ltion to which each request for admission 
·relates. Each ·representative or agent preparing answers to these requests for admission is 
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required to affix his or her signature nuder oath to the answers to these requests, designating 
. those particular requests to which he or she has prepared responses when there is more than one 
signatory. 

3. . T11ese requests for admission are continuing, and the responses to these requests should 
be supplemented as new information becomes available. · 

4. If objection is made to any part of a request, please specify the part' to which the 
objection applies: · · · 

DEFlNITIONS 

1. The words "document" or "documents" mean a writing or document of any kind or 
·other tangible permanent record which is now, or formerly was, in the possession, custody or 
control of the plaintiff or .his agents. The term "docUU1ent" or "documen.ts" includes, without 
limitation, correspondence, electronic mail ("e-mail"), stenographic, handwritten or other notes, 
memoranda, books, pamphlets, receipts, invoices, records, reports, charts, facsimiles, 
publications, contracts, agreements, tape or other recordings, compute.r. print-outs, and every 
copy of every such writing or record where such copy contains any commentary or· notation 
whatsoever that does n6t appear on the original. 

2. To "identify" a person means to state. the person's· name, business 'and residence 
address, business and residence telephone nUlllbers, occupation, job .title; and dates employed; 
and if not an individual, state the type of entity, the address and telephone number of its principal 
place of business, and the name of its ~hief executive officer. To "identify" a doctnnent means 
to state the title of the do=ent, the type of docUU1ent (letter, memorandum, etc.), date of the 
document, and authors and recipients of the doCUU1ent. · 

3. As used herein, "an<;l" as well as "or" shall· be construed disjunCtively or conjunctively 
as necessary to bring within the scope of the Request for Admission all responses that might 
otherwise be construed to be outside the scope. 

4. As used herein, any reference to the singular shall include the plural and vice- versa 
to bring within the scope of the Request for Admission all responses that might otherwise be 
construed to be outside theii: scope. 

5. · As used herein, any reference to a particular gender shall be construed to include, both 
genders to bring within the scope of the Request for Admission all responses that might 
otherWise be construed to be outside their scope. · 
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REQUESTS FOR ADMISSION 

REQUEST FOR ADMISSION N0.1: 42 U.S.C. § 180310(c)(l) and 45 CFR § 156235(c) 
are app!icabl\l to the health plans that are the subjects of this appeal. 

RESPONSE: Request for Admission No. 1 is denied in part and admitted in part. For 
further response to said request, OIC staff denies that the federal statute to which this request 
refers directly "applies" to the health plans that are the subject of this appeal since the statute is 
directed to the Secretary of the United States Department of Human and Health Sei:vices and to 
the criteria the Secretary is to establish for certi:fying health plans as qualified health plans. 
Request for Admission No. 1 is otherwise admitted. 

REQUEST FOR ADMISSION NO. 2: Seattle Children's Hospital is an essential 
commtlllity provider, as defined in· 42 U.S.C. '§ 180310(c)(l) and 45 CFR § 156.235(c). 

RESPONSE: Request for Admission No. 2 is admitted. 

REQUEST FOR ADMISSION N0.3: The federal Centers for Medicare and Medicaid 
Services has identified Seattle Children's ·as an essential community provider for purposes of 

· 42U.S.C. § 180~.10(c)(l) and 45 CFR § 156.235(c). 

RESPONSE: Request for Admission No. 3 is admitted.· 

REQUEST FOR ADMlSSION NO.4: At the time it approved the rate and form filings for 
the E:xehange plans submitted by Coordinated Csre Corporation, Premer!'l Blue Cross, and . 
BridgeSpan Health Company, these compailles did not include Seattle Children's Hospital with 
their health insurance plan networks. . · 

RESPONSE: Request for Admission No. 4 is denied as to Premeral Blue Cross and admitted 
as to BridgeSpan Healtli Company and Coordinated Care Corporation as to which the reque~t is 
admitted. · · 

REQUEST FOR ADMlSSION NO.5: Seattle Children's Hospital is one d only two 
children'.s. hospitals, as defined in 42 USC§ 256(b )(a)( 4 )(M), located in Western Washington. 

RESPONSE: Request for Admission No. 5 is admitted. 

REQUEST FOR ADMISSION NO. 6: Prior to approving the rate and form filings for the 
Exchange plans submitted by Coordinated Care Corporation, Premera Blue Cross, and 
BridgeSpan Health Company, the Office ofinsurance Commissioner did not have any evidence 
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before it sufficient to make a determination whether Seattle Children's Hospital had refused to 
accept the generally applicable· payment rates of such plans. 

RESPONSE: Request for Admission No. 6 is denied. 

REQUEST FOR ADMISSION NO.7: Prior to approving the rate and form filings for the 
Exchange plans submitted by Coordinated Care Corporation, Premera Blue Cross, and· 
BridgeSpan Health Coinpany, the Office of Insnrance Commissioner did not have any evidence . 
before it sufficient to make a determination whether Seattle Children's Hospital was unwilling to 
contract with these plans under reasonabletenns and conditions. 

. RESPONSE: Request for Admission No.7 is denied . 

REQUEST FOR ADMISSION NO. 8: Prior to its approval or filing of the rate request 
filings for the Exchange plans submitted by Coordinated Care Corporation, Premera Blue 
Cross, and BridgeSpan Health Company, the Office of the Insurance. Commissioner did not 
have any information, except as provided .by these plans, concerning whether "spot 
contracting" or the like is .a sufficient substitute for inclusion of SCH in the Exchange plan 
networks. · 

RESPONSE: Request for Admission No. 8 is denied. 

REQUEST FOR ADMISSION NO. 9: Prior to its approval or filing of the rate. request 
filings for the Exchange plans submitted by Coordinated Care Corporation, Premera Blue 
Cross, and' BridgeSpan Health Compru1y, the Office of the Insurance Commissioner did not 
"ensure that the [Exchange] plan covers the ten essential health benefits categories ·specified in 
section 1302 ofP.L 111-148 o£2010, as amended." 

'RESPONSE: Request for Admission No. 9 is denied. 

REQUEST FOR ADMISSIO NO. 10: Prior to its approval or filing of the rate request. 
filings for the Exchange plans sublnitted by Coordinated Care Corporation, Premera Blue· 
Cross, and BridgeSpan Health Company, the Office of the Insurance Commissioner did not 
"ensure that health plan enrollees ... [h]ave sufficient and timely access to appropriate health 
care services, and choice among health care providers." 

RESPONSE: Request for Admission No. I 0 is denied. 

REQUEST FOR ADMISSION NO. 11:· Prior to its approval or filing of the rate request 
filings for the Exchange plans submitted by Coordinated Care Corporation, Premera Blue 
Cross, and BridgeSpan Health Company, the Office of the Insurance Commissioner did not 
make a determination whether these Exchange plan networks were "sufficient in numbers and 
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types of providers to assure that all health plan services to co.vered persons will be available 
without unreasonable delay," to provide · " [ e] ach covered person" with "adequate choice among 
each type of health care provider," and to require these carriers to show "reasonable efforts 
to include providers and facilities in. networks in. a manner that limiis the an! ount of travel 
required to o btflin covered bene.fits," including pediatric services. 

RESPONSE: Reql.\est for Admission No. 11 is denied, 

REQUEST FOR ADMISSION NO. 12: Prior to its approval or filing .of the rate request 
filings for the Exchange plans submitted by Coordinated Care Corporation, Premera Blue 
Cross, and BridgeSpan Health Company, the Office of the Insurance Coni.missioner did not 
have any information or document any review regarding whether these Exchange. plan 
networks ·were "sufficient in numbers and types of providers to assure that all health plan 
services to covered persons will be available without unreasonable delay," to provide "[e]ach 
coveted person" with "adequate choice among each type of health ca1·e provider," and to require 
these carriers to show "reasonable efforts to include providers and facilities in networks in a 
ma'rmer. that limits the amount of travel required to obtain covered benefits," including pediatric 
services. 

RESPONSE: Request for Admission No. 12 is denied. 

RE(lUEST FOR ADMISSiON NO. 13: In SCH FY 2012, SCH was responsible for 
·81.70% percent or more of all pediatric (ages 0-14) inpatient discharges w thin a 30-mile 
radius of the SCH (acility. · · 

RESPONSE: This request for admission alleges a medical statistic as to which the OIC 
staff has no knowledge or means of obtaining knowledge and which it therefore can neither 
admit nor deny. 

REQUEST FOR ADMISSION NO. 14: In SCH FY 2012, SCH performed TOO% of 
pediatric lddney and liver transplants, 90% of the pediatric ECMO procedures, 90% of the 
pediatric bone marrow transplants and 70% of the pediatric cardiac surgeries in Washington state. 

·RESPONSE: This request for admission alleges a medical statistic as to which the OIC 
staff has no knowledge or means of obtaining kiwwledge and· which it therefore can neither 
admit nor deny. 
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REQUEST FOR ADMISSION NO. is: In seH FY 2012, seH served patients from 34 of 
the state's 39 counties, and saw twice as many inpatients under the age of 15 as either of the 
state's other pediatric hospitals, Mary Bridge and Sacred Heart. 

RESPONSE: This request for admission alleges a medical statistic as to which the ore staffhas 
no knowledge or means of obtaining knowledge and which it therefore can neither admit nor 
deny. 

REQUEST FOR ADMISSION NO. 16: In seH FY 2012, for hospitals within a 30-mile 
radius of SCH's facility, S.CH treated 75% of all pediatriqisychiatric inpatients, 81% of all 
pediatric inpatients, and over 90% of all high acuity pediatric inpatients. 

RESPONSE: This request for admission alleges a medjcal statistic as to which the Ole 
staff has .no knowledge or means of obtaining knowledge and which it therefore can neither 
admit nor deny. 

REQUEST FOR ADMISSION NO. 17: . seH is. the sole provider in the state. of Washington 
of the services identified in the attached Exhibit A. · 

RESPONSE: Denied. The OIC. staff has no knowledge or rneans of obtaining 
knowledge whether some of the services listed on this exhibit are only available at SeH. See for 
example the statement on page two that "AP shunt care is not unique, though we have been the 
leader in infection reduction." 

DATED this 11th day of December, 2013. 

BENNETT BIGELOW & LEEDOM, P.S. 

~y t:}('~ 
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ATTORNEY CERTIFICATION 

RESPONSES AND OBJECTIONS SUBMITTED this ~~day of~ ____ ,.2014. 
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VERIFICATION 

I declare·1mder penalty of perjury under the laws of the State of Washington that I am 

employed by the Washington State Office of the Insurance Commissioner, and am authorized 

to malce the foregoing responses. I have read the foregoing Responses to Seattle Children's 

Hospitals' First Requests for Admission to the Office of the Insurance Commissioner, know 

the contents thereof, and believe them to be true and. correct. 

Dated 
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STATE OF WASHINGTON BEFORE 
THE WASHINGTON STATE 

OFFICE OF THE INSURANCE COMMISSIONER 

In the Matter of: 

Seattle Children's Hospital Appeal of OIC's 

Approvals of HBE Plan Filing 
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TO: Office of the Insurance Commissioner, care of 

Docket No. 13-0293 

SEATTLE ClllLDREN'S 
HOSI'ITAL'S FIRST 
INTERROGATORIES AND 
REQUESTS FOR PRODUCTION 
TO THE OFFICE OF THE 
fNSURANCE COMMISSIONER 
WITH ANSWERS 

Charles Brown, Attorney at Law5000 Capitol Boulevard 
Tumwater, WA 98501 

. Plaintiff Seattle Children's Hospital (SCH) propounds the following First 
Interrogatories and Requests for Production to the Office of the Insurance Commissioner (OIC). 

INSTRUCTIONS 

L Please respond separately and fully, in writing, tmder oath,. to the requests for 
admission set forth below and serve your responses upon the undersigned counsel for SCH 
within 30 days of service thereof at the offices of Bennett Bigelow & Leedom, P.S., 601 
Union Street, Suite 1500, Seattle, Washington 98101. Unless resp0nses are received in'writhlg 
to these interrogatories within 30 days, any objections will be deemed waived, 

2, TI1e OIC is required to respond to these requests for admission by and 
through any of its duly authorized representatives, agents, and attorneys who are competent to 
testify on its behalf and who know or have access to the information to which each 
discovery request relates. Each representative or agent preparing answers to these 
interrogatories and requests for admission is required to affix his or her signature under oath 
to the answers to these requests, designating those particular requests to which he or she has 
prepared responses when there is more than one signatory. 
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3. These intenogatories and requests for production are continuing, and the 
responses to these requests should be supplemented as new infmmation becomes available. 

4. If objection is made to any part of a discovery request, please specify the part to 
which the objection applies. 

DEFINITIONS 

1. The words "document" or "documents" mean a writing or document of any kind· 
or other tangible permanent record which is now, or formed y was, in the possession, custody or 
control of the plaintiff or his agents. The term "document" or "documents" includes, without 

·limitation, correspondence, electronic mail ("e-mail"), stenographic, handwritten or other notes, 
memoranda, books, pamphlets, receipts, invoices, records, reports, charts, facsimiles, 
publications, contracts, agreements, tape or other recordings, computer pr.int-outs, and every 
copy of every such writing or record where such copy contains any commentary or 
notation whatsoever that does not appear on the original. 

2. To "identify" a person means to state the person's name, business and residence 
address, business 1md residence telephone numbers, occupation, job title, and dates employed; 
and if not an individual, state the type of entity, the address and telephone number of its 
principal place of business, and the name of its chief executive officer. To "identify" a 
document means to state the title of the document, the type of document (Jetter, memorandum, 
etc.), date of the document, and authors and recipients of the document. 

3. As used herein, "and" as well as "or" shall be construed disjwwtively or 
conjunctively as necessary to bring within the scope of the Request for Admission all 
responses that might otherwise be construed to be outside the scope. 

4. As used herein, any reference to the singular shall include the plural and 
vice- versa to bring within the scope of the Request for Admission all responses that might 
otherwise be construed to be outside their scope. 

5. As used herein, any reJerence to a particular gender shall be construed to 
include both genders to bring within the scope of the Request for Admission all responses 
that might otherwise be constmed to be outside their scope.· 
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INTERROGATORffiS AND REQUESTS FOR PRODUCTION 

INTERROGATORY NO.1: If your answer to SCH's First Requests for Admission (copy 

attachecj) Request for Admission No. I is "Deny," identity all facts which serve as the basis for 

your denial. 

ANSWER: See Response to Request for Admission No. 1. 

INTERROGATORY NO. 2: If your answer to SCH's First Requests for Admission (copy 

attached) Request for Admission No.2 is "Deny," identifY all facts which serve as the basis for 

your denial. 

ANSWER:N/A 

INTERROGATORY NO: 3: If your answer to SCH's First Requests for Admission (copy 

attached) Request for Admission No. 3 is "Deny," identify all facts which serve as the basis 

for your denial. 

ANSWER:N/A 
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INTERROGATORY NO. 4: If your answer to SCH's First Requests for Admission (copy 

attached) Request for Admission No. 4 is "Deny;" identify all facts which serve as the basis for 

your denial. 

ANSWER: The HBE filings of all three issuers are available online through the OIC's web site. 

Also see letter dated September 19, 2013 from Waltraut Lehrnat111 to Molly Nollette a copy of 

which was previously supplied to SCB and the Form A filings of these issuers copies ofwhiGh 

are being provided. 

INTERROGATORY NO.· 5: If your answer to SCH's First Requests for Admission (copy 

attached) Request for Admission No. 5 is "Deny," identify all facts which serve as the basis for 

your denial. 

ANSWER: N/A 

INTERROGATORY NO. 6: If your answer to SCH's li,irst Requests for Admission 

(copy· attached) Request for Admission No. 6 is "Deny," identify all facts which serve as the 

basis for your denial. 

ANSWER: Coordinated Care Corporation presented testimony in its appeal of the OIC's 

initial denial of its HBE plan filing concerning SCH's high rates. See for example the 

testimony of Dr Fathi. A recording of the testimony in that hearing is available online 

through the OIC's website. 
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INTERROGATORY NO. 7: If your answer to SCH's First Requests for Admission (copy 

attached) Request for Admission No. 7 is "Deny," identify all facts which serve as the basis 

for your denial. 

ANSWER: See answer to Interrogatory No. 6. 

INTERROGATORY NO.8: If your answer to SCI-I's First Requests for Admission (copy 

attached) Request for Admission No.8 is "Deny," identifY all facts which serve as the basis for· 

your denial. 

ANSWER: See answer to interrogatory No. 7. Spot contracting was the su~ject of substantial 

testimony in the adjudicative proceeding in O!C Matter No. 13-0232. See the Findings of Fact, 

Conclusions of Law and Final Order in that matter and specifically Conclusion No . .12. 

INTERROGATORY NO. 9: If your answer to ·SCH's First Requests for Admission (copy 

attached) Request for Admission No. 9 is "Deny," identify all facts which serve as the basis for 

your denial. 

-ANSWER: These filings may be viewed online at the O!C website. Each covers the ten 

essential health benefits specified in the Affordable Care Act. 
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INTERROGATORY NO. 10: If your answer to SCH's First Requests for Admission (copy 

attached) Request for Admission No. I 0 is "Deny," identify all facts which serve as the basis for 

your denial. 

ANSWER: The OIC reviewed the filings themselves for network adequacy and, in the case of 

Coordinated Care, conducted a multi day evidentiary hearing, much of which was devoted to the 

issue of network adequacy, before approving these filings. As reflected in the Findings of Fact, 

Conclusions of Law and Final Order in OIC Matter No. 13..0232, the OIC's_final determination 

was that a pediatric specialty hospital need not be included within a carrier's network of 

pre.contracted providers. 

INTERROGATORY NO. 11: If your answer to SCI-I's First Requests for Admission (copy 

attached) Request for Admission No. II is "Deny," identify all facts which serve as the basis for 

your denial. 

ANSWER: See Answer to Interrogatory No. I 0. 

INTERROGATORY NO. 12: If your answer to SCH's First Requests for Admission (copy 

attached) Request for Admission No. 12 is "Deny," identify all facts which serve as the basis for 

your denial. 

ANSWER: See answer to Interrogatory Nos. 6 through II. 
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INTERROGATORY NO. 13: If your answer to SeH's First Requests for Admission (copy 

attached) Request for Admission No. 13 is "Deny;" identify all facts which serve as the basis for 

your denial. 

ANSWER: The Ole staff has no knowledge or information upon whlch to predicate a belief 

whether the statistic alleged in this Request is accurate or not. 

INTERROGATORY NO. 14: If your answer to SeH's First Requests for Admission (copy 

attached) Request for 'Admission No. 14 is "Deny," identify all fucts which serve as the basis for 

your denial. 

ANSWER: The ore staff has no knowledge and no information upo.n whlch to predicate a 

belief whether the statistic alleged in the Request is accurate or not. 

INTERROGATORY NO. 15: If your answer to SCH's Fits! Requests for Admission (copy 

attached) Request for Admission No. 15 is "Deny, '1 identify all facts which serve as the basis for 

your denial. 

ANSWER: The ore staff has no knowledge and no information upon wltich to predicate a 

belief as to whether the statistic alleged in this requested admission is accurate or not. 
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INTERROGATORY NO. 16: If your answer to SCH's First Requests for Admission (copy 

attached) Request for Admission No. 16 is "Deny," identify all facts which serve as the basis for 

your denial. 

ANSWER: The OIC staff has no knowledge and no information upon which to predicate a 

belief as to whether the' statistic alleged in this requested admission is accurate or not. 

INTERROGATORY NO. 17: If your answer to SCI-!'s First Requests for Admission (copy 

attached) Request. for Admission No, 17 is "Deny," identify all facts which serve as the basis 

for your denial. 

ANSWER: The Ore staff has no knowledge and no information upon which to predicate a 

belief as to whether aoy ofthe services alleged in this requested admission, let alone all ofthem, 

can only be obtained in Washington fi·om SCH. The list itself seems to belie the claim. See for 

example the statement on page two that "AP shunt care is not unique, though we have been the 

leader in infection reduction." 

REQUEST FOR PRODUCTION NO. 1: Produce all documents used or referred to by you 

in answering the foregoing Interrogatories, and all· other documents relevant to the subject 

matter of the action. 

RESPONSE: The pertinimt filings in this case are available on line through the Ole's web site. 

Also available on line through the OIC website are the pleadings and documents filed in ore 

Matter No. 13-0232 and a recording of the hearing 1md testimony in that case. A copy of Ms. 

Lehmann's letter of September 13, 2013 was previously provided to SCH. If counsel requires an 

additional copy, please advise and the same will be provided. The certified status of these three 

health plans as qualii1ed health plans is also docwnented on line at both the eMS and 
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Washington Health Benefit Exchange web sites. Provided herewith are electronic copies of 

Instructions for the Essential Community Providers Application Section and a Letter to Issuers issued 

by CMS that are also available on line at the CMS web site, copies of emails regarding Seattle 

Children's status under Bridgestone's HBE plans. A CD containing the Form A filings of these three 

carriers is also provided herewith. 

DATED this lith day of December, 2013. 

SEATTLE CHILDREN'S HOSPITAL'S 

BENNETT BIGELOW & LEEDOM, P.S. 

By 
Michael Madden WSBA #08747 
Cm~l Sue Janes, WSBA #16557 
Attorneys for Plaintiff Seattle Children's 
Hospital. 

FIRST INTERROGATORIES AND REQUESTS 
FOR PRODUCTION TO THE COMMISSIONER- 9 
Docket No. 13-0293 

lAW 0['1'/CBS 

BENNE'IT Bl OELOW & LEEDOM, PS. 
601 Union Street, Suite 1500 
Seattle, Washington 981 Ol 

T: (206) 622·5511 F: (206) 622-8986 



AJTOBNEY CEUTIFICATION 

RESPONSES AND OBJECTIONS SUBMITTED this _day of ______ 2014. 

Chm·les Brown, WSBA # 5555 
Attorney for Office ofthe Insurance Commissioner 

SEATJ'LE CHILDREN'S HOSPITAL'S 
FIRST INTERROGATORIES AND REQUESTS 
FOR PRODUCTION TO THE COMMISSIONER-· IO 
Docket No. I3·0293 

LAW OFI'ICGS 

BUNNETT BIGELOW & LEEDOM, P.S. 
601 Union Street, Suite 1500 
Se~ttle, W!lshington 98101 

T: (206) 622-551 I F: (206) 622-8986 



" 

VERIFICATION 

J declare·under penalty of pe\iury under the laws of the State of Washington that I am 

employed by the Washington State Office of the Insurance Commissioner, and am authorized 

to make the foregoing responses .. I have read the foregoing Responses to Seattle Children's 

Hospitals' First Requests for Admission to the Office of the Insurance Commissioner, 

know the contents thereof, and believe them to be true and correct. 

Dated,;;/<&"' e 4 n r 
f' / 
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Docket No. 13-0232 
In the Matter of: 

COORDINATED CARE 
CORPORATION, 

MOTION OF INSURANCE 
COMMISSIONER MIKE 
KREIDLER FOR 
RECONSIDERATION OF 
FIKDINGS OF FACT, 
CONCLUSIONS OF LAW, AND 
FINAL ORDER 

A Health Maintenance Organization. 

I. INTRODUCTION 

The Office of the I.nsmance Commissioner ("OIC'') respectfully requests 

reconsideration of portions of the .Findings of Fact, Conclusions of Law, and Final Order 

in the above"capfioned matter, ClJtered Oil Septemher 3, 2013, ("Final Order''). ore 

disapproved the mte, f01m, and binder filings filed by Coordinated Care Corporation 

("Coordinated Care") on July 31,2013. 

First, the Order failed to properly resolve the conflict with a decision on the 

merits, and instead impermissibly directed settlement. While the Final Order properly 

conclude!! that soine bases upon which the OIC disapproved Coordinated Care's filings 

were "valid", the Order failed to resolve the conflict by issuing a determination. Rather, 

U1e Ordcl' required the OJC to cnte1· into a type of settlement negotiation with Coordinated 

Care, to result in rcllling, approval, and entrance into the Exchange. Such a directive is 

impHlpel', exceeds the scope of adminiHtrative ,iudicial authority, and is unsupported in 

Jaw. 
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Second, the Final Order's conclusions rested upon improper admission of 

evidence of settlement negotiations in unrelated litigation. 

Third, the Final Order cont~ins errors of law that offectively force the OIC to 

permit Coordinated Care to enter the Exchange with an insufficient network based on a 

contract methodology tlJat is contrary to the laws applicable to health maintenance 

organizations ("HMOs"). 

Fourth, the Final Order contains Findings of Fact about communication between 

Coordinated Care and the OIC during the proceedings that are not supported by an 

objective evaluation of the record. 

Despite the objections described in this motion, the pruties have complied with 

the directives in tbc Final Order. The OIC recognized that there was no meaningful 

opportunity to bring this Motion prior to engaging in that work if Coordinated Care's 

plans were to be approved for the Exchange. Out of respect fot the judicial process, the 

OIC has ~'orked cooperatively with CoordinatCd Care to resolve those items that tbe 

Final Order identified as "valid" bases for di~approval, and the plans that were the subject 

of the hearing have now been approved for· ce1tificati'on by the Wa.qhingt<in Benltb 

Benefit Exchange. 

II. ARGU 1\'l.ENT 

A. The F1nal Order failed to resolve the matter wit11 a decision on the nwrits, 
instead improperly directing settlement, In this, the .Final Order exceeds 
administrative judicial authority, and is unsupported by law. 

The liinal Ordllr does not resolve this matter with a dedsion on the merits. 

Instead, that order commands OIC to allow tile Company to revise its filings, provide 
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"rensomtbk guicla:ncc and recommended h!llguage" to the CompH!ly to correct its 

defic-iencies, and "give prompt and reasonable approval of the Company's 'filings 

provided the Company has addressed the reasons for disapproval. .. " Final Order, at 22. 

It goes on to state, "this proceeding shall remain open until the Company has made 

new/amended filings," and to require the parties to notify the Hearing Officer of the 

disposition ofthose filings. 

The Final Order cites no authority in the APA, the Insurance Code, or otherwise, 

which allows the Hearing Officer to refuse to mle nn a matter, instead holding that matter 

open @til a compulsory settlement, ·the terms of which are dictated by the Hearing 

Oilicer, has been reached, 

While the APA doe.q strongly encourage informal settlements, it does not compel 

settlement. See RCW 34.05.431(1), WAC 10-08-l30(l)(g), and WAC 284-02-

070{2)(d)(iv) (allowing for prehcariug conforcnccs for settlement or simplification); 

RCW 34.05.437(1) and WAC 1 0-08-130(5) (requiring presiding hearing officers to allow 

parties tl1e opportunity to make offers of settlement); RCW 34.05.060, WAC 10-08-

130(5), and WAC 10-08-230 (encouraging informal settlements). However, the APA 

"does not require any party or other person to settle a matter." RCW 34.05.060. See also 

CJC 1.6(B) (prohibiting judges from acting "in a manner that coerces any party into 

settlement.") 

Fttrther, there Is no authority in tl1e Administrative Procedures Act (Title 34.05 

RCW), the Model Rules of Procedure (WAC 10-08), the T!JRttrnnce Code (Title48 RCW), 

the JUles promulgated under the Insurance Code (WAC 284), or the letter delegating 

authority to Hearing Officer to preside over hearings, that lll!thori~es the Hearing Officer, 
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or any other Administrative Law Judge, to force the Insurance Commissioner, or his duly 

appointed Deputy Commissioners and staff to settle matters that they have determined 

should not be settled, particularly with a carrier whose ±1lings have in fact been folmd 

deficknt. 

Nor is there any authority which allows a Hearing Officer to be privy to- let alone 

monitor- settlement negotiations. Certainly there is no authority fN a judge to dictate 

the terms of settlement and warn that failure to settle on those terrns "w9uld be to invite a 

consideration that the OlC might have erred in disapproving the Company's filings on 

July 31." That disapproval was either correct or it was not. The }linal Order 

appropriately sets this. forth as the precise issue before the Hearing Olllcer. "Therefore, 

moRt clearly stated, in this proceeding, the Company bears the burden of proving, by a 

preponderance of the evidence, that on July 31, 2013 the OlC erred in disapproving 

Coordinated Care Corporation's June 25, 2013 Bron:tl:l, Silver and Gold Individual Plan 

Filings for 2014." Final Order, at 10, 12. There is no amhority cited, nor could there be, 

for the proposition that an Administrative Law Judge may change a legal ruling as 

punishment for one of the parties' failure to cooperate with directive~ in an Order. 

The Heanng Officer clearly has authority to find tJmt the OTC properly 

disapproved CoordiJJatcd Care's July 31 filings. .ln l~rgc part, the Pinal Orcjcr .docs 

aclmowledge that the OIC's reasons for reje~ting Coordinated Care's July 31 filings were 

valid. There is no question that, had the Hearing Officer found the 01C's reasons for 

disapproval were all invalid, she has the authority to find that the OlC improperly 

rejected the filings as they existed on July 31, and order the OIC to accept those filings as 

they existed at the time. The Hearing Officer arguably even has ituthority to conduct a 
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new review using a legal definition or understanding that did not exist, or was not used 

when the original review was conducted. But the Final Order does not compel the ore to 

approve or disapprove the filings as they existed on July 31, or to conduct a new review 

in light of a new analysis on a question of law. Instead, the Final Order acknowledges 

that the filings were largely deflcient for the reasons asserted by the ore, but noneiheless 

compels the Ore to enter into settlement negotiations with Coordinated Care to assist 

Coordinated Care in amending its filings in order to become acceptable to the ore. 

Similarly, the Final Order cites no expl'ess or implied statutory authority allowing • let 

alone compelling • the ore to draft portions of the very document~ and filings that the 

ore is compelled to regulate. 

The Final Order essentially asserts that because the OIC chose to settle with 

certain companies, it was mquircd to offer settlement to tl1is company, and then compels 

1he ore into that settlement, even dictating the tenns of that settlement (that ore was to 

"promptly review and/or suggest amended language which would meet any remaining 

concerns that t·he current language is misleading or docs not comply witl1 applicable 

rules"). See, e.g., Final Order, at 19. However, the Final Order cites absolutely no 

authority for this command. None exists. 

In ordering the ore to settle its disputes concerning Coordinated Care's filings, 

the Fiual Order creates two dangerous precedents. First, it compels the OfC to not only 

provide specialized and directed legal advice to a specific private comptmy, but to 

effectively draft portions of their contracts. Becatwe the ore reguhites those same 

contracts, the Final Order has essentially created a conflict of interest for the OIC. The 

Final Order has created the vo1y real potential for Coordillatecl Care to claim at a future 
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date, that the OIC cannot wke enforcement action against Coordinated Care conceming 

those contractual provisions, bc.causc the O!C itself drafted them. 

Further, in compelling settlement with one carrier because tbe OIC entered into 

settlement discussions with a wholly separate and unrelated carrier, the. Final Order set 

the dangerous precedent that the OIC is now compelled to' settle with any carrier who 

challenges the OIC's disapproval of their network, rate, form, m· hinder filings. The Final 

Order effectively broadcasts to every health can:.ier in the state that, by demanding a 

hearilig 011 any disapproved filing, they can force the OJC to fix their contracts for them, 

monopolizing ~taff time, and unilaterally rearranging the distribution of OIC resources. 

1'his is particularly p1·oblematic because with the open e111·ollment deadlines oflhe ACA, 

. beginning with this year and moving forward, there will always be a deadline for health 

pluns to be approved. UsuriJing the OIC's re~ources by compelling settlement 

negotiations will have potentially devastating effecw on the OIC's ability to appl'Ove 

plans. This issue will only get worse, as more carriers and plans enter the exchange, and 

more plans are subject to the federal de~tdlines that for this year only apply to plans 

offered in the Exchange. 

What the Final Order attempts to do is compel tl1c OIC's discretion. The Final 

Order notes, "For the OIC to llSe its discretion in allowing the Company to quickly make 

modit!cations now ... is reasonable and permissible," Final Order at 22. However, tl1e 

Hearing Officer does nol have nutlwrity to compel the Commissioner's ttiscretion, or that 

of l1is appointed Deputy Commissioners and staff. The Hearing Officer has authority to 

review decisions for compliruJce with the law, and to consider whether statfhave abused 

their disc,relion. But no finding of an abuse of discretion was made in the record, nor was 
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evidence presented to meet the dift1cult showing that an agency has abused its discretion. 

In fact, the Final Order acknowledges that the OIC did the best it could under the unique 

and difilcult circumstances imposed by the Aftordable Care Act. Further, the Hearing 

Officer cannot rely on the OIC's decision not to enter into settlement negotiations as the 

basis for an abuse of discretion, because there is no legal requirement anywhere to 

compel the OIC to enter into settlement negotiations. While it may be permissible for the 

Ole to exercise its discretion in the manner suggested by the Hearing Officer, it is not 

permissible for a Hearing Officer to compel the exerciAe of that discretion in keeping 

with her own preferences. 

Oie t'llay be reading too much into the Final Order. The Final Order does state in 

several places that OTC is being compelled to re-write Coordinated Care's filings for it in 

light of the extraordinary situation presented by the fact that the Exchanges are an 

cntirely new entity for which federal rules and guid~lincs were bcrng promulgated even 

as the ore was attempting to revi"w plans fbr compliance with tl1em. See, e.g., Final 

Order at 3, ~3. The Final Order appropriately states that "it must be recognized that the 

specific situation involved in this particular review of the Compimy's filings is unique." 

Final Order, at 21. 

It may be that such is the Hearing Officer's reasoning behind the directives in the 

Final Order, and is meant to apply only to Coordinated Care and only in this one, unique 

situation. If so, me urges the Hearing Officer to reconiigure the Final Order, maldpg 

that abundantly clear. While the OJC stands behind its objections, the agency 

acknowledges th~tt such a clarification would at least avoid the perils presented by 

reference to the Final 01·der as precedent. 
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B. The Final Order's conclusions rest upon imprope.1'admisslon of evidence of 
settlement negotiations In unrcl.atccllltlgntion .. 

OIC respectfully submits that the challenged directives in the Final Order rely on 

factual errors that I) are supported solely by evidence of settlement negotiations 

introduced by cl1e Hearing Officer, not by either party, and whicl1 should have been 

barred by ER 408, and2) are not supported by the evidence in the record. 

Over the OIC's objection, the Final Order relies on evidence that the OIC had 

entered into settlement negotiations with carriers in unre.luted mutters. Final Order at 8. 

Under Evidence Rule (''ER") 408, tlris information should never have been admitted into 

evidence, or considered by the Hearing Officer, in the Coordinated Care hearing. 

ER 408 prohibits the admission of settlement negotiatimrs for the purpo,qe of 

proving liability. Although the Rules of Evidence are not strictly adhered to in 

administrative proceedings under the Administrative Procedures Act, Title 34.05 RCW 

("APA"), they cannot be wholly ignored, RCW 34.05.452(2) still requires that a 

presiding hearing officer "shall refer to the Washington Rules of Hvidcncc as guidelines 

for evidentiary rulings." 

It i~ reversible enor to admit evidence of settlement negotiations witl1 third parties 

and in unrelated proceedings. Grigsby v. City of Seattle, 12 Wn.App. 453,458, 529 P.2d 

1167 (1975). In Grig8by, the plaintiff was a passenger in an automobile accident. !d. at 

454. He settled with the driver of the car he was in, and subsequently sued the City of 

Seattle for negligent design, construction, and maintenaJ1cc of the street. Jd. The Court 

of Appeals found it was reversible error for the jury to be informed that the Plaintiff had 

settled with the driver. !d. at 458. 
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ER 408 does permit evidence of settlement negotiati<<ns for limiled purposes, sucl\ 

as to prow bias, prejudice of a witness, negating claims of undue delay, or proving 

obstruction of ju.~tice. None of tlume cJai111s were present in this case. In fact, the 

Hearing Officer found that the OJC witnesses were "credible, and presoJJted no apparent 

biases." Final Order at 9-10. Nor was this presented by the ore to negate claims of 

undue delay. No other exceptions to the prohibitions in ER 408 are present in the record. 

' 
Furd1er; the Al' A provides that a "presiding officer shall not bnr;c a finding 

exclusively on such inadmissible evidC'llce unless the presiding officer determines that 

doing so would not unduly abridge the parti(j,g' opportunities to confl·ont witnesses and 

rebut evidence. The basis for this determination shall appear in the order." RCW 

34.05.461. Here, the Final Orlier contains no such determination regarding the evidence 

presented by the Hearing Officer about se-ttlement negotiations with other parties. On the 

contrary: the evidqncc of the OIC's scfficment discussions with oU1cr carrie•·s was not 

submitted by either party, but by the Hearing Officer herself. The Final Order cites no 

testimony Ol' exhibit demonstrating the OIC's settlement negotiations with other canier.<; 

Coo.rdiuated Care was apparently unaware oftlJC OIC's settlement discussions with other 

carriers unl11 the Hearing Officer introduced the subject. The OlC could only object; it 

had no opportunity to confront the Hearing Oftlcer as a witness. She was not sworn in, 

[i!ld could not be questioned about basis for her conclusions that settlement talks with 

other caniers were relevant to this case, even though those carriers may have had entirely 

different licensure, ftling deflciencies, or ability to promptly correct the problems in their 

Ji!ings. 
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Tbc Hearing Officer's decision to not only consider, but inject, evidence of the 

OIC's settlement discussions in other proceedings as evidence that the OlC mishandled 

Coordinated Care's .filings, also calls the Hearing Officer's impartiality into question. 

Tbe Code of Judicial Conduct (CJC), though not binding ou administrative law judges, is 

instmctive to t11e extent it sets out the standards for judicial conduct in the State of 

Washington. Futther, the AP A provides that "Ally individual serving or designated to 

serve aloue or with others as presiding officer is subject to disqualification for bias, 

prejudice, interest, or 1iny other cause provided in this chapter or for which a judge is 

disqualified." RCW 34.05.425(3). CJC 2.ll(a) provides that "A judge shall disqualify 

himself or herself in any proceeding in which tbe judge's impartiality might reasonably be 

questioned", palticularly in several specific circumstances. For example, when a judge 

has "personal lmowlcdgc of facts that arc in dispute in the proceeding," or is "likely to be 

a mat~ial witnes~ in the proceeding," that judge is obligated to re~use him or herself. 

CJC 2.11(1), (2)(d). By presenting the evldooce of the OIC's settlement negotiations, the 

Hearing Officer essentially made herself a material witness conccruing disputed factual 

allegations. In doing so, she has called into question her owu patiiality concerning this 

and every case involving the OIC's denial of a carrier's rate, form, and binder filings. 

lmpmtiality by a j!ldge and improper testimony by a witness both constitute 

grounds Jot granting a CR 59 motion for retrial or reconoideration on the basis of 

irregularity in the proceeding. Edwards v. f,e Due, 157 Wn.App. 455, 460, 238 P.3d 

1187 (2010) (finding a CR 59 motion appropriate where the trial court dcmonsu·atcd 

partiality repeatedly during the trial.); Storey v. Storey, 21 Wn.App. 370, 375, 585 P.2d 
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183 (1978) (finding a witness' testimony regarding inadmisoiblc evidence a grounds for 

granting a CR 59 motion). 

Because the Hel\ting Officer's presentation and admission of evidence of the 

OJC's settlement negotiations was improper 1.illder RCW 34.05.452(2), RCW 34.05.461, 

DR 408, and CJC 2.11, the Final Order should bo reconsidered, omitting this improperly 

admitted information and the directives based 11pon it. 

C. The Final Order coJ!tains errors of Jaw that effectively force the OIC to 
permit Coordinated Care to enter t11e Exchange with an insufficient network, 
contrary to the laws applicable to health maintenance organizations. 

In addition to improperly compelling settlement, the Final Order compels the 

acceptance of an inadequate network, in violation of the law. 

Concerning tbe adequacy of Coordinated Care's network, the Final Order makes 

two legal en·ors. First, it erroneously con·flates Coordinated Cure's unchallenged 

Medicaid network as an "adeqtwte netwotk" for commercial products that, unlike 

Medicaid, must provide for 10 essential health benefits. Unfortunately, the Final Order 

d()eS not provide its statutory or legal basis for the conclusion !hut a Medicaid netwodc is 

automatically adequate for a commercial policy. Appa1·ent!y, the Final Order 

misconstrues the provision of WAC 284-43-200, which provides that evidencB of 

compliance with network standards for public purchasers "may he used to demonstrate 

sufficiency" to mean that, if a carrier bas a Medicaid network for its Medicaid products, it 

has by operation of law demonstrated compliance with network standard for public 

purchaser concerning every service provided under the carrier's commercial contracts, 

regardless of whether public purchasers <l.!C required to lnch1dc those services or 

providers. This is pnrtlcu!Hrly illlJJOI'tan! for Medicaid carriers whose Medicaid 
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11lans do not have to offer all of the ten essential health benefits required under the 

ACA. Those ten essential health benefits ru:e further defined by the state benchmark 

plan, and the rules promulgated by the OIC and the federal govcmmont. There is no 

discussion in the Final Order demonstrating that Coordinated Care's Medicaid plan, and 

Medicaid network, cover all of the essential health benefits required by law. Without 

such a determination, the existence of Coordinated Care's Meqicaid network cannot 

demonstrate an adequate network for purposes of its commercial products. 

ln addition, the network Coordinated Care filed for its commercial products, and 

that was reviewed 'by the OIC, was not Coordinated Care's Medicaid network The 

testimony and evidence at the hearing demonstl'ate that while the network filed by 

Coorc!inatcd Care was intended to include its Medicaid providers, it was a network built 

by Coordinated Care expressly for its Exchange pJm1s. That is why the Company was 

contracting with l:lealthWays to include some of its providers in the new network, 

evidence of which was introduced and admitted withour objection. Tt is because· 

Coordinated Care's commercial network was not identical to its Medicaid network that 

tbe OIC was reviewing the network in t11e fir~t place. 

The second en·or the final Order makes concerning Coordinated Care's network 

is to order the OIC to allow an HMO to satisfy its obligations to provide essential health 

benefltq through non-networked providers. This is an express violation of RCW 

48.46.030. 'l'ho statutes goveming HMOs require that to be licensed as an HMO, a 

CMrier must provide: 

comprehenBive health care services to enrolled participants on a group 
practice per capita prepayment basis or on a prepaid individual practice 
plan (Uld provide[] such health services either directly or through 
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arrangements with institutions, entities, und persons which its emol!e<l 
population might reasonably require as determined by the health 
maintenance organi?.ation in order to be maintained in good health ... 

RCW 48.46.030(1). Providing all covered services either directly, or through contracted 

providers, is a requirement for licensure as an HMO. Both Coordinated Care a.ud the 

Final Order ignore this fundamental requirement for HMOs. Compelling the OIC to 

permit Coordinated Care to refuse to contract with the only fac.ilities cl1at can provide 

certain services that arc covered by Coordinated Care's plans, forces tl1(}·0IC to violate 

the law by licen8ing H carrier as an HMO that does not meet tbe requirements to be ot1e. 

OIC respectfully requests that the final order be revised in order to avoid forcing 

the OJC to take actiOllS that arc contrary to Jaw in the future. 

D. The Final Order contains Findings of Fact about communication between 
Coordinated Cat·e and the OIC rhll'lng the proceedings that are not 
supported by au objective evaluation of the record. 

The Final Order contains the erroneous factual conclusion that OIC impropet1y 

refused to communicate with Coordinated Care following the July 31,2013 denial. The 

Order moreover states that the OIC informed Coordinated Care that "the OIC was 

prohibited from communicating with the company because tbe Company had filed a 

Demand for Hearing," states ~Jat the OIC acted di~ingenuously in making this alleged 

statement, and scolded the OJC for fulling to properly inform Coordinated Care of an 

alleged policy of refusing to communir.:ate after a Dermmd for Het~ring is filed. Final 

Order at 7-8. 

There is no testimony i.n the record as to a policy of rcfiiSing to communicate, Dr. 

Fathi testi:ticd as to his undc.l'sta.nding that OIC 8taff refused to conmtuJJicate with 
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Coordinated Care becmrse it was "against the law" to talk to a party durkng a hearings 

process. This reflects a layman's understanding of the situation, and the OIC refuted his 

claim, The OJC never stated it had a "policy" of refusing to communicate with carriers in 

litigation, or that tbe law prohibits the OIC fi·om doing so. See Final Order at 8 and 12. 

There is no sucl1 policy. R~ther, as demonstrated by counsel for the OIC, both 

staff attorney Andrea Philhower and Deputy Commissioner AnnaLisa Gellermann, the 

OlC, facing impending eJ!:pedited litigation, reasonably required the company to direct its 

discussions solely to the legal affairs staff that would be handling that litigation. This 

requirement is based upon Rule of ProfeHsional Conduct ("RPC") 4.2, a ubiquitous 

standard tliat is immediately put in place by any attomey representing any party in 

litigation. 

Generally, RPC 4.2 also limit~ client discussions with parties known to be 

rep1·esented. See RPC 4.2, comment 7. This entirely rea.~onable direction provided 

Coordinated Care with a meaningful avenue to address its concerns, and utilized OIC's 

limited staff resources in the moB! cflicient manner possible. Neither Coordinated Care, 

nor tile Final Order cite to any authority that contravenes the Rules of Professional 

Conduct, or mandates that a party who is subject to litigation, participate in di~cus~ions 

conceming the. subject of that litigation, without counsel present 

Because the findings .that the OfC "re.fhsed" to communicate with Coordinated 

Care, and changed its reasoning for doing so, are not supported in the record, the Final 

Order should be reconsidered wiflmnt these erroneous and unsupported t!ndings, and the 

directives based upon tbem should be stricken. 
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III. CONCLUSION 

Because the Final Order rests on significant but erroneous conclusions of fact and 

law, that stemmed fr·om irregularities in the hearing process, the OIC respectfiJlly 

requests that the J:IJna{ Order be reconsidered. 

DATED this (p'-ib-day of September, 2013. 

~'-d.~-
Andrea L, Philhower 
OIC StaffAttomey 
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NATURE OF PROCEEDING 

On July 31, 2013, the Insurance Commissioner ("OIC") disapproved Coordinated Care 
Corporation's ("the Company") July 25, 2013 binder, form and rate 1Iling for its Bronze, Silver 
and Gold Individual Plan .Filings for sales relative to the new Washington State Health Benefits 
Exchange for 2014. The rea$ons for the OIC's disapproval (also called "objections") are set 
forth in the OlC's July 31 Disapproval Letter. On August 13, the Company filed a Demand for 
Hearing to contest the OTC's (Jisu:pproval, contending that so111e ofthe OIC's objec.tions were not 
supported by law amllor were inconsistent with prior feedback from the OIC, and also 
contending that 1l1c OlC had not made some of these objections until the deadline date of July 31 
which allowed the Company no time to resolve the ,issues or cure the deficiencies. Because the 
OIC requested an expedited hearing, after proper notification the hearing was held August 26, 27 
and 28 and the undersigned entered her Findings of Facts, Conclusions of Law and Final Order 
("Final Order") on September 3. Thereafter, on September G the OfC filed its Motion for 
Reconsideration of the Final· Order ("Motion"), asserting that the Final Order failed to re.'!Olve 
the malter with a dei:isim• on the merit8 ... exceeding administrative judicial authority ... ; 
contained conclusions based upon improper admission of evidence of [the OIC's] settlement 
negotiations with other can·iers; contained errors of law concerning network adequacy; and 
contains the erromous jcLctual conclusion that OIC improperly refi~•ed to communicate with 
Coordinated Care following the July 31, 2013 denial. Finally, the OIC implies ilJat tl1e fact that 
the undersign eel considered evidence of the OTC's cmntmmications with other carriers after July 
31,. but rel\1sed to communicate with the Company after July 31, might signify that the 
undersigned might be biased and prejudiced. On September 27 the Company filed its Response 
o]lposing the OTC's Motion for Reconsideration, asserting that the Final Order resolved all 
matters at issue on. the meri111, fell well wit/tin the scope of the Chief Presiding Officer's 
authority, [and] correctly considered evidence of the O.lC's settlement negotiations with other 
carriers .... Finally, the Company assetts that n1e OIC's accusation. that the Chief Presiding 
Officer is somehow biased or prejudiced [for considering evidence ofthc OIC's communications with 
other carriers b~1t not with the Company] is eompletely urifounded ... [and further that] [t]he OlC 
presents no other evidence to suggest that Chief Presiding Officer was not impartial here. 

TI1erefore, in entering this Ordm .. on OIC's Motion for Reconsideration, the undersign eel 
has oarei\tlly 1'\lvicwed the OIC's argtmwnts in its Motion for Reconsideration, Coordinated 
Care's Response in opposition to the OlC's Motion for Reconsideration, all applicable statutes, 
regulations and caRe law cit~.d by the parties, the record of this proceeding and the entire hearing 
file. ERell of the sections of the Final Order, and procedural issues, which the O!C contests in its 
Motion for Reconsideration is id0ntifietl allll considered in detail in the f,nalysi_~ section below. 

StnndaJ'(\ o( Review of Motion for Reconsidcral.ion. Jn its Motion for Reconsideration, the 
lnsunmce. Commissioner does not identify tJ1e legal standards that govern .motions for 
reconsideration. However, while Washington's Administmlive Procedures Act, at RCW 
34.05.470(1), authorizes "a petition for reconsideration, stating the specific grotmds upon which 
relief is requested," it defers to the standard of review established by an agency through 
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rulemaldng. The J\1' A does not indicate the standard of review in the absence of agency mles on 
the matter, nor has the OIC adopted any sucl1 mles of its own. Given this d~<U:th, state rules and 
standards goveming motio11s for reconsideration should provide guidru1ce here, particularly 1) 
Washington Civil Rule 59. Additionally, Washington comts often look to the decisions of other 
courts, even fedeml courts, for the persuasiveness of their reasoning when trying to decide 
similar matters, ru1d for that reason it is also helpful to look for guidance to the federal law used 
by federal courts in Washington hearing civil matters, particularly 2) Fed. R. Civ. P. 59 and 
Local Rule 7(h). · 

1) Washington's state courts follow Civil Rule (CR) 59 when considering motions for 
reconsideration. CR 59( a) provides a list of nine specific grounds for granting motions 
for reconsideration, briefly; 1) hTegularity in the proceeclings; 2) misconduct; 3) accident 
or surprise; 4) newly discovered evidence that the moving party could not with 
reaRonablediligence have discovered nnd produced at the trial; 5) passion or prejudice; 6) 
error in assessnwnt of recovery; 7) that there is no evidence or reasonable inference from 
the evidence.to justify the decision or that it is contru:ry to law; 8) error in law occurring 
at tl1e t.riallUld objected to at the time by the moving party; or 9) that substantial justice 
has not been done.' Whetl1er one of these grotmds is met is "addressed to the sound 
cliscretion of the trial court and a reviewing court will not reverse a trial court's ruling 
absent a showing ofma11ifest abuse of discretion." Wllcoxv. Lexington Eye Institttte, '130 
Wn. App. 234, 241, 122 P.3d 729 (2005). Washington state courts also caution that a 
motion :for reconsideration should not be used as a vehicle to get a "second bite at the 
apple." "CR 59 does not permit a plaintiff to propose new theories of the case that could 
have been raised before entry of an adverso decision." Wilcox, 130 Wn.App. at 241, 
citing JDFJ Corp. v. lnt'/ Raceway, Tnc,, 97 Wn.App. 1, 7, 9'70 P.2d 343 (1999). 

2) Wasl1ington federal courts view motions for reconsideration similarly, but the federal 
colllt standard more clearly emphasi7.es that sttch motions seek an "extraordinary" 
remedy that should normally be denied. Thi~ standard was :recently set forth in a June 20, 
201.'2. order by .Judge Robert J. Bryan in the civil action White v. Ability Ins. Co., No. 11-
5737-l<JB (W.D.Wash.): 

Pursuant to J.,ocal Rules W.D. Wash CR 7(h)(u), motion~; for 
reconsideration are disfavored and will ord!tmrlly be denied unless there is 
a showing of a) manifest error in the ntling, or b) facts or legal authority 
which could not have been brought to the attet1tion of the court earlier, 
througb reasonable diligence. The term "immifest error" is "an en-or that 
is plain and indisputable, and that amounts to a complete disregard of the 
controlling law or the credible evidence in the record." Black's Law 
Dictionary 622 (9 111 ed. 2009). 

Reconsideration is an "cxtraordinruy remedy, to be used sparingly in the 
interests offi.nnlity and conservation of judicial resources." Knn.c1 Enter.\'., 
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Inc. v. Estate of Bishop, 229 F.3d 877, 890 (91h Cir. 2000). "[A] motion 
for reconsideration should not be granted, absent highly Ulllt~ual 
c.ircumstances, unless the district court is presented with newly discovered 
evidence, committed clear error, or if there is an intervening change in the 
controlling law." Marlyn Nutrceceuticals, Inc. v. Mucos Pharmll GmbH & 
Co., 571 F.3d 873, 880 (9'" Cir. 2009). Neither the Local Civil Rules nor 
the Federal Rule of Civil Procedure which allow for motions for 
reconsideration is intended to provide litigants with a second bite at the 
apple. A motion for reconsideration should !Hit be used to ask a court to 
1'ethink what the court had akeady tl10ught through- rightly or wrongly. 
Defenders of Wildlife v. Browner, 909 P.Supp. 1342, 1351 (D./I.riz. 1995). 
Mere disagreement with a previous order is an insuftlcient basis for 
reconsideration, and reconsideration may not be based on evidence and 
legal argmnents that could have been presented at the time of the 
challenged decision. Haw. Stevedores, Inc. v. H1' & 1' Co., 363 F.Supp.2d 
1253, 1269 (D.Haw. 2005), "Whether or not to grant reconsideration is 
committed to the sound discretion of the court. Navcrjo Nation v. 
Confederated Tribes & Bands of the Yakima Indian Nation, 331 FJd 
1042, 1046 (9u' Cir. 2003). 

Burden of Proof and Issue at HcaJ·ing. First, the OIC filed a Motion to Detei:minc Burden of 
Proof at hearing, requesting eniJ·y of an order establishing that the Company bears the burden of 
proof in this case and that the applicable sta11dard is abuse of discretion or error of /a.w. The 
OJC's Motion to Determine Durden of Proof concerned virtually only which party has the burden 
of proof, and at the outset of the hearing the Company agreed with the ore that the Company 
had the burden of proof.1 Second, at the outset of the hearing the parties agreed that the 
Company must prove its case by·a preponderance of the evidence. Third, at the outset of the 
hearing the patties also agreed on the issue at hearing. The burdo:n of proof and issue at hearing 
was stated in Conclusion of Law No.2 in the Final Order, was not raised by the OIC as an issue 
in ilH Motion herein, and remains correctly stated as follows: [tlhe Company bea.w the !Jw•den 
of' proving, by a prepundem11ce of' the evidrmce, that 011 Julv 31, 2013 the OIC erred Ia 
dlsopprovi11g O>ordittated Care Comoratio11 'r Jime 25, 2013 Bronze, Sill•er tmd qold 
Individual Pl<m Filings for 2014. [Emphwsis in oiiginal.] In its pleadings and at hearing, the 
parties agreed that this issue requires an evaluation 1) of tho Company's July 25,2013 filing as it 
was made on July 25; and 2) of the OIC's July 3·1, 2013 (lisapproval ofthis filing as it was made 
on July 31. 

.
1 Although in this Motion herein the OIC has not raised any issue J'cgc'l!'dlng; tho ~lpplication of the abuse of dis<:retion 
Ol' error of law ~tandtu·Js, at tlw end of it:-~ Moilun to Dot·cnnjnc Burden of Proof tl1.e OJC simply stared lt is 
important to kr1r1p in mimi that this is not a di,rciplina~v cruw, 111e OIC does not seek to hnpOJ'(J. a penalty ot rwoke a 
license and no cons#tttttonai provisions demand hefghtened sent tiny oj'!lw agency's action. '1'1/.e OJC staff therefore 
respectfully Sl~bm.ils that CoorrUnate.d Care Ct'11]JOI'ation t18 the party .Melcing relief ... must demom•trate an abuse of 
discretion or em errm· ltlW in ordm' to prevail. In its Motion tl1e OJC did not assert that in sorne types of activities 
the ohuse of discretio1l stnuda1·d might apply and in othcl' activities the error of !nw stnndurd might apply. 
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Al'IALYSIS-Discussion of Balance of Arguments nud Evidence 

It is important to note that, as shown in the Final Order, the m)£ie1'Signed's fair and 
lhorougll weighing of the Company's and the OlCs argUments a,nd evidence relative to some of 
the significant issues involved in this matter could only lead to a conclusion that the Comnany 
-~i.lll]llY met its burden of proof at heilling on these issues, Although, as shown below, the OIC 
misconstrues some patis of the Final Ordel', at the same time the ore seems to be contesting 
every issue which it believes was not decided in its favor and attacking the Final Order and its 
anthor Jbr the outcome of this administrative hearing. Had the OJC presented clear, consjstcnt 
arguments, along with sufficient evidence to stlppOli its arguments, then these issues might well 
hl!.Ye been decided differently in the Final Order. A more specific discussion of this situation is 
detailed further below, under the issues to which they pertain, However, most generally, the OIC 
presented three witnesses: I) The OIC presented its ore contract analyst Jent1ifer Kreitler, who 
reviewed lhe Compa11y's filing from the beginning and either taught or participated in the OIC's 
many classes held to train caniers in making filings for their Exchange products which were 
compliant with the ACA and state laws, Wl1ile very capable, she lacked legal knowledge and 
uadcrstanding in some areas and was unable to justify portions of her review and disapproval of 
the Company's filing; she also occasionally changed her testimony and interpretations ofmles, 
and- patiicularly when questioned by opposing counsel on cross examination- was occasionally 
shown to have had no reasonable basis for her disapproval of some sections of the Company's 
'filing (e.g, written notice requirement which was one of her bases for disapproval); 

2) The OTC did not present Deputy Commissioner Beth Berendt, who 
(pursuant to Ms. Kreitler's testimony) was Ms, Krcltlcr's superior aad had been in charge ofthc 
Company's filing from the beginning; who along with Ms. Kreitler met with the Company; who 
apparently made the bulk of the decisions regarding approval or disapproval of sections of the 
filing; and who was also the sole individual with whom the Company was allowed to 
communicate in the later stages of the process and up until- J uJy 31, Instead, the ore present<"<l 
Ms. Berendt's very recent replacement, Deputy Commissioner Molly Nollette, who testilied she 
was not yet familiar with Affordable Care Act ("ACA") and .had not been employed in her 
ctl!Tent position during most of the time when the OIC was reviewing the Company's filing and 
making decisions regarding approval or disapproval of various sections; and 

3) Finally, the OIC also did not present its actuary, J .ichiou Lee, who 
(pursuant to l(l·eitler' s and· J etha' s testimony) had reviewed and made decisions on the 
Company's filing throughout the process. Instead, the OlC presented actuary Shirazali Jcfha, 
who testified he had not been part of the OIC's review of the Company's :filing and even at the 
time of his testimony he s!Hted !hat he had not even reviewed the entire ftling, 

In contrast, the Co111pany also presented tht'ee witnesses: 
I) The Company presented Sara Ross, its Manager of New Products and Programs 

Operations, who had worked on the filing since its inception, had attended all or most of the 
OIC's training sessions, and had comnmnicatcd in person and otherwise with the OIC throughout 
the entire f1Jing pr0cess; 
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2) The Company ulso presented its actuary, Jason Nowakawski, who had worked on 
and indeed drafted most of all of the filing since its inception; and 

3) The Company also presented Jay Fathi, M.D., who has substantial knowledge and 
years of experience in tho area of access to and delivery of medical care, and who had been 
involved i11 and communicated with the OlC since the beginning (his further credentials are 
detailed below). 

OIC's Arguments. The OIC presents four a.rgmnents in support of its Motion for 
Reconsideration. While some of the OIC's arguments arc repeated in its arguments, tl1ey are 
each identified a!ld addressed below under at least one of the OIC's argunwnt9: 

I. (OIC's Argument No. 3 in support of its Motion for Reconsideration): The network 
adequacy issue. The QIC argues that the Final Order contains errors of law that 
effectively force the OIC to permit Coordinated Care to enter the Exchange with an 
insufficient network [Petliatric Specialty Hospitals and Level I Bnl'D Units], 
contrary to the laws applicable to )1ea.lth maintenance organizations. 

In response, the network adequacy issue is perhaps the most significant issue in this proceeding. 
This issue questions whether the Company is required to include Pediatric Specialty Hospitals 
and Level I Burn Units in its network.2 

A. Network Adequacy: inc.ln~ion of Pediatric Specialty Hospital(s) and Level I 
Burn 1Jnit(s). As referencet1 in Analysis ahoye, this issue involved a clear imbalance of 
arguments :mel evidence pl'esen!ed bv the parties. The Company met its hllX<:lSI!LQf proof to 
suppmt its position. Had the OIC presented clearer and more focused argum~.nls, and strong, 
adeqnate and consistent evidence to support its Q1!!T.e_Q!.:RP.~iti91l that Pediatric Specialty Hospitals 
and Leyel l Burn Units must be included iu the Company's network then this issue may well 
have been decided differently. All efforts would .have been made to allow and cons idea· any 
evidence lhe ore presented on this issue- fi-om its quali.fj~,\.L.§!l!.ff;._otber professionals, interested 
providers and parties- alo11g with the Company's evidence. 

Some evidentiary problems at hearing are summarized below: 

(1) The OTC testified that its remaining JJetwork adequacy issues were that 

'While the OIC does llot identifY Pediall·ic Specinlly Hoapitnls and Level I Burn Units in Its Motion herein, and 
although n.s detailed beJow tlte OIC presented conflicting testimony on this requirerne11f1 tl1ese were the only two 
types ofprovlders Jdentifled by the OIC (at lensl at some points in t110 hearing) ns stJl1 needing to be incltHlcd in thG 
ComJnmy' s network. Tht.: OJC had original1y a lao indudr.clmassago therapists as needing to be included but by the 
end of the hearing~ based upon evidence from the Cornpany that massage thenlpists '\VOl'e ahondy jncluded, the OlC 
dropped its objeclion that 110 massage thotap!sta were included it1 the Company's network. In addition, flte OIC 
ass'erts that the liinal Order '1effectively forced" or ''required" or "directed'' the OIC to npprove. the ComJ.xmis filing 
and/or to settle the issues het'ein with tJle Company; although this assertion is made in severnl sections of the OIC, s 
Motion, it is addt'essed in section ll.A. below. 
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Pediatric Specialty Hospit;ls and Level I Burn Units were not inulmled in the Company's 
network [testimony of Kreitler]. Relative to this issue, the Company presented clear 
argument and evklence, correGtly, that neither RCW 48.46.030 nor WAC 284·43·200 
specifically requil'e it to include Pediatric Specialty Hospitals and Ll\Vcll Burn Units in 
its network, but that instead WAC 284-43-200 requires that A health carrier shall 
maintain each plan rtetwork in a manner that is sufficient in numbers (l!ld types of 
providers and facilities to assure that all health plan services to covered persons will be 
aoce;·slble without unreasonable delay. The Company then presented clear evidence, 
uncontroverted by tlle OlC, to show that it can provide 99% of covered pediatric and burn 
services through its network providers which are non-Pediatric Specialty Hospitals and 
non· Level I .Bum Units ru1d that U1erefore the Company is in compliance with WAC 284-
43-200. More specifically, the Company presented credlble argument and evidence that 
in its network it ha,g 8,000 providers; has at least 30 hospitals inchtding Shri11er's Hospital 
ru1d Sacred Heart Medical Ccntor in Spokane and Mru-y Bridge Children's Hospital in 
Tacoma; has all of the Providence network of providers and apparently all of the Swedish 
network of providers (accordingly to Dr. Faithi's testimony Providence and Swedish hove 
merged and have the same negotiating committee); that it went to talk to" and contracted 
with. all willing pmviders in rural counties; and that its I1etwork covers !4 counties. This 
testimony was pdmarlly from Jay Faithi, M.D., a family physician who worked for 14 
years in community care clinics for Medicaid patients ancl the uninsured, then has w01:kecl 
for Swedish health services as its Director of Primal)' Care and currently remains there as 
an instmcto1· in Swedish's family practice pl'Ogram. lri contrast, the OlC did not object to 
this testimony, and presented no testimony of its own to contradict or mise a reasonable 
q11eslion about cithct· the testimony or the individual physician pre,senting it (Dr. Faithi is 
C.HO of the Company). Neitltc.r did the OIC present clear evidence of ils own to 
controvert the Company' a testimony or to support its current position that the Company 
cannot maintain each plan netwo1Jc in a manner that is sufficient in numbers and types of 
providers and facilities to assure that at! lre.a!th plan service,, to c01iered persons will be 
acces.yible without unreasonable delay even with its curr~nt network, or that tl1e 
Company cannot com))ly with this mlc unless it included Pediatric Specialty Hospital(~) 
and J ,eve] I Burn Unit(s) in its network. Indeed, the ore even changed its own position 
on whether these two types of providers were or were not required to be included in the 
Company's network. lndccq, e.g., as discussed below, the OIC could not identify a 
single' service that the Compm1y's ctuTent network could not provide, except for NlCU 
services which the Co111pany had already identified in its filing. 

(2) Tho OIC's position on whether RCW 48.46.030 or WAC 284·43-200 do 
or do not require that Podiatric Specialty I-lospital(s) and Level I Burn Unit(s) be included 
in tho Company's network was inconsistent. First, in its Hearing Brief, the O!C argued 
that RCW 48.46.030 and WAC 284-43-200 do require the Company to include Pediatric 
Specialty Hospitals ru1d Level l Burn Units in its network [Hearing Briet~ 11gs, 9"12]. 
Second, at hearing U1e OIC fi1~~t testified that RCW 48.46.030 and WAC 284-4:1-200 do 
require the Company to include Pediatric Specialty Hospitals and Level l Bum Units in 
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its network [Testimony of K:rcitlcr]. 'I11ird, on cross cxruninRtion the OJC agreed, 
correctly, that these rules do not specifically require the Compru1y to include Pediatric 
Specialty Hospitals and Level I Burn Units in its network [Testimony ofK:reitler] but tl1a1 
WAC 284-43-200(1) requires that the Company maintaili eac:h plan network in a manner 
that is sufficient in numbers andtypes of providers and fiwilities to assure all health plan 
services to covered persons wi/f be accessible without unreasonable delay. The OIC's 
witness [Kreitler] agreed that there is no statutory requirement for a pediatric specialty 
hospital to be incll!ded in the Company's mrtwork, agteed !hat it does not require that the 
services be provided in a hospital at all - not to rne11tion a Pediatric Specialty Hospital. 
-Importantly as well, on cross exan1ination the OIC's witness could not identify any bum 
service or any pediatric services which would be availfible at a Pediatric Specialty 
Hospital that the Company's network (including Providence) could .not also provide 
except for NICU Level 4 which the Company had already identified in its filing. [E.g., 
testimony of Kreitler (JK) on cross examination: Company: That [NICU Level 4] is the 
only service they [the Company] have identijled as an example cifpotentially one that 
wouldn't be available in the network? JK: Yes. CC: You don 'I know of any others? JK:' 
No.] 

(3) The Company's clear, uncontroverted evidence showed that Dr. Faithi 
specifically asked the OIC whether Seattle Children's Hospital (a Pediatric Specialty 
Hospital) was required to be included ln its network, and tho OIC responded that the 
Company was not required to include Seattle Children's Hospital in its .tletwork. 'l11e 
Company also presented evid~nce that if the OIC had told it [the Company] that 
Children's was required to be in its network then it would have dono so. [Dr. Faithi 
testified J think globally, from our standpoint, there seemed to be a lack of clarity. 'l7!ere 
are very prescriptive network requirements in, for example, Medicaid, and those seem to 
be somewhat lacking in this realm. And so there was some ambiguity, again 1 think I 
already sa.id in our testimony, if we were told "You are required ... to contract with 
Seattle Children :S'' then that would've been very clear and we would've done it. We 
would've tn.ade it happen. I asked that question and the answei was No.] The OIC 
neither objected to admission of tl1is evidence nor presented evidence of its own to 
contJovert or even question th.ls evidence. 

( 4) Although the OIC did not identify lack of Pediatric Specialty Hospitals, 
Level I Bum Units or any other providers or fi1cilitics in the Company's network as a 
reason for disapproval in its Jtlly 31 Disapproval Lette1·, it does state that under RCW 
48.46.030 and WAC 284-43-.ZOO the Company is required to demonslrCIIe it has adequate 
arrangements in place to ensure reasonable proximity to a contracted network of 
providers and facilities to petform services to covered persons under its contracted 
plans. The OIC further a(\ vises that it had reviewed Coordinated Care's Provider 
Network Form A, Access Plan, and GeoNetwork report, and determined the neP~'ork does 
not have sufficient contracted pr011iders and jitcilities in place to support the serpice8 set 
forth in the procluat. As above, the OIC did not specify what providers were still required 
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to be included in the Company's network, at hearing the ore advised that the remaining 
providers at issue herein were Pediatric Specialty Hospitals and Level .1 Burn Units 
although as above, the OIC's statements regarding this requirement, with unsupported 
evidence, were not sufficient to controve1t the Company's argument and evidence 
presented. 

(5) Finally, even if it were approp.riate to present new evidence here on 
reconsideration, the QIC in this Motion still fails to ar~.· and certainly fails to provide 
evidence - that ~ediatric Specialty Hospitals and Level I Bum Units must be included in tl1e 
Gompany' s network (indeed, in its Motion the OIC does not even mention Pediatric Specialty 
Hospitals and. Level I Bum Units or otJJerwise identify just what services must be included in the 
CompMy's nejy{.orl>). As stated above, had the OIC presented clear argumenLand evidence to 
sugport its current position that l'e)iiatric Specialty Hospitals and Levell Burn Units must be 
included then thi.s issue may well have been decided differently. AU efforts would have been 
made to allow and Gonsider any evidence tl11!1 OIC presented on this is11ue - J:l'om its gualif1ed 
staff, otb§r professionals, interested grovldors and parties- along with the Company's evidence. 

B. Network Adeqnacy: can the Company's compliance with network adequacy 
standards for Medicaid participation be used to demonstrate network sufficiency reqttired 
by WAC 284·43-200(1) for Exchange products? In its Motion on this issue, as discussed 
above in Analysis ·- Discussion of Balance of Evidence, the OIC seems to fail to recognize the 
primary importance of presentation of clear and persuasive argument and evidence concerning 
tl1~ proper interpretation and application of WAC 284-43-200(1) and (2); instead, U1e OIC simply 
argues that the Final Order misconstrnes WAC 284-43-200(2). WAC 284-43-200 provides: 

(1) A health carrier shall maintain each pian network in a manner that is 
9lffficient in nwn.hers and types ofproviders and facilities to assure that all health 
plan services to covered persons will be accessible without unreasonable delay. 
k'ach covered person shall have adequate choice among each type of health care 
provider, including those ~ypes of providers who must be Included in the 11etwork 
under WAC 284-43-205 . ... Each can·ier shall ensure that its net'Norks will meet 
tlm~e requirements by the end of the first year of initial operation of the network 
and at all times thereafter. 

(2) S!!f!iciency and adequacy of choice may be established by the carrier 
with reference to any reasonable criteria used by the carrier, including hut not 
limited to: Provider-covered perso1r ratios by specialty, primmy care provider
covered· person ratios, geogi·aphic accessibility, waiting times for appointmellls 
with participating providers, hours of operation, and the volume ofteclmo/ogical 
and specialty services available to serve the needs of covered persons requiring 
teclmo!ogically advanced or oy;ecia!ty care. IJ'vidence o( carrier compliance with 
network a£/ecuwcy standards that are substantially similar to those standards 
estahlished /J)I_I!J,ale agencv health care purchasers _(ii,.g"_jhe state health care 
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authority and the department of social and health service~) and by private 
mcmaged care accreditation organizations may be used to dgJ!!Q_11fi!tate 
•l•(ficiency. 

(3) Jn any case where the health carrier has an absence o( or an insutJicient 
number or type o( participating providers or [aciliti.es to provide a particular 
QpJ!.ered health care service, the carri€r shall ensure through referral by the 
pdmary care provider or otherwise that the covered person obtai.nrt the covered 
service from a .J2rovider or factlLty within reasonable proxii11iJY_ of the covered 
person iJLno rr;reater cost fQ)he covered verson than if'the sen,ice were obtained 
fi'om network providers and facilities, or shall make other arrangements 
acceptable; to the commissioner. [Emphases added.] 

In it Motion, without identifying any section of the Pinal Order in support of its 
argument, the OIC incorrectly assumes that the Final Order erroneously co1if/ates [the 
Company's] ... Medicaid network as an. 'adequate network' for commercial products .... 
[and] atglles that the Final Order dol3o'f not provide its statutory or legal basis for the 
conclWiion that a Medicaid network is a.utomatical/y adequate for a commercial policy. 
Apparently, the Final Order misconst1·ues the provision of WAC 284-43-200{2), whidz 
provides that evidence of compliance with network standards for public purchasers 'may 
be used to demonstrate su:f}icien~y' to mean that, if a carrier has a Medicaid network for 
its .Medicaid products, it has hy operation of law demollsttated compliance with network 
standard [sic ]for pnbltc purchcLSer concerning eve1y service provided under the carrier's 
commercial contracts, regardless of whether public purchasers are required to in.clude 
tho8e sen>ices or proJ1ders. The OIC goes on to argue that this is paHicularly imp011ant 
foe Medicaid carriers whose plans do not have to offer all of the ten essential health 
bene!Hs required under the ACA. 

In response, first, the OIC has misread the Final Order. Although the OIC fails to 
point to any section of the Final Order which states what tl1e OIC suggests, clearly WAC 

284-43-200(2) does not conclud[e.l that a Medicaid network is automatically adequate 
for a commercial policy. Nor does the Final Order provide its statuto~y or legal basi8for 

the conc!usio11 because the Final 01;der no where makes this conclusion. Second, of 
cow·se the differences between Medicaid networks and ACA networks is an 
import;mt distinction. '!'he OIC fails to point to any portion of the Final Order which 
might suppo1t its argument here, At any rate, in consideration of the issues 
herein and entry of U1e Final Order, little weight was given to U1e fact that lhe Company 
had its network approved hy the Washington State Health Care Autborlty for usc in the 
Medicairl market, although oe1iainly W 1\C 284-43-200(2) does provide that sufficiency ... 
may be established by the carrier with re;(erence to any reasonable criteria used by the 
carrier, including but not limited to ... the volume ~( ... specialty services available to 
serve the nee.ds ofmvered persons requiring, .. specialty care. Evidence of carrier 
compliance with network adequacy standards that are substantially similar to those 

I 
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standards establi.she.d by state agen.c}' health care purchasers (e.g., the state health care 
authority and the department of social and health services) ... ma,Y be used to demonstrate 

stif}lciency. It is interesting to note as well, however, that at hearing, the OIC seems to 
have contradicted its position here, in testifying that .vtandardsfor network adequacy are 
found in WAC 284·4!1-200, and that one of the ways to es/.ab/tsh network adequacy Is 
evidence of carrier compliance to network adequacy standat·dv that are essentially similar to 
those standards established by state agency health care purch11sers ... state health care 
authority, The OIC fwther testified that this was a11 available standard and [a]u acceptable 

standard which carriers can use to establish adequacy, [Testimony ofKreitler.] 

C. Netwol'k AdecftUtcy: can the Company use single case contracts fol' pediatric 
specialty and level4 burn services'/ Once again without identifying any specitlc section of the 
Final Order to which it objects, and witboilt identifying the providers at issue as Pediatric 
Specialty Hospitals and Level I Bum Units, in its Motion the O!C asserts that the second mror 
the Final Order makes regarding network adequacy concerns the Company's failure· to contract 
with Pediatric Specialty Hospitals and Level I Bum Units aud to instead use singJ.c case contracts 
in limited occasions.3 Citing RCW 48.46.030([), the OIC argues that afondamenta! requirement 
for HMOs is that all covere.d services must b~ p1·ovtded either <firecily [e.g. Group Health] or 
through contracted [network] providers. 

In response, first, in the hearing and now in this Motion, tlle OTC fails to present a convincing 
argument that RCW 48.46.030(1) actually does prohibit HMOs from utilizing single case 
contractH, Second, the OTC ignores WAC 284-43-200(3), cited above, the regulation which 
implements RCW 148.46.030(1) written by and adopted by ·the OIC, which actually does 
expressly allow carriers to \llilizc out-of-network provid<:lts as long as U1e consum~r is not put in 
a worse position. For thi~ reason, once again, the undersigned considered the Company's 
argument and evidt\nce against the OIC's argument and evi.dence in considering and entering the 
Final Order: in its Prehcaring Brief the CompiDJy urg1ied [Prehearing Brief at pg. 9-1 0], and at 
hearing presented evidence [Testimony of.Fathi], that i.t eM provide pediatric services, including 
hospital services, through its four children's specialty service providers and hospitals and argued 
that these providers can provide 99% of the services provided by Seattle Children's Hospital. 
[Company's Prehearing Brief ll1 pg. 12-11; Testimony of Fnthl.] While the Company 
acknowledged there may be rare, unique types of care that are not provi(led by. its network 
facilities, it would provide those services tlm,ugh use of single case contracts, which it argued 
persuasively were allowed under WAC 284-43-200. Indeed, the Company ntised evidence of a 
Regence t:ontract that specifically handles provision of pediatric specialty services through single 
case contracts which was apparently approved by the OIC and. currently on ~1e market. Finally, 

3 While the 01C dow:: not ideJ1tify .Pcc.iifltrjo ~pcciahy Hospit.a.ls and Level I Burn Units in itsMoti011 herein1 these 
were the only types ofprovidors hk:nti!1cd by the ore !JS still needing to be included in tlle Company's network. 
The OJC had originnlly also included massage lhentpists as needing to be included but by the end of the ]rearing, 
based upon evidenceft·om the Compru1y that mnssage therapists were already illcludcd, the OIC dropped its 
objection that no massage 111erapists were included in the Company'.'; not work. 
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the Company went on to argu.e in its l'rehearing Brief and in testimony at hearing that it believed 
the OIC's real complaint appears to be that it did not include Seattle Children's Hospital (the 
renowned Pediatric Specialty Hospital affillated with University of Washington) in its network. 
ln its Prehearing Brief the Company further asserted, and at hearing presented lUloonlroverted 
testimony, that in July 2013 the OIC expressly told the Company that it was not required to 
contract with Children's to have an adequate network [Testimony of Fathi] 1md that it wo\lld 
have contracted with Children's if the OIC had advised it that il was required to do so. 
[Testimony ol'F!tlhi.] 

In oontt~st, at hearing the OIC did not clearly raise the distiuctioo it now might be making in this 
Motion, i.e. that it is essential services, rather than other services, Uwt crumot be provided 
through single case contracts. However, this was an arg\illlent that could have been made at 
hearing and was not. Further, at hearing, as above, the OIC was unable to name one type of 
pediatric specialty service or bun\ service that could not be provided by the Company's cul1'ent 
network providers (except for Level 4 NICU, which the Company had already identified in its 
filing). 

Therefore, consistent with its obligation to meet its bmden of proof, Jl·on1 the outset of tl1e 
hearing in its Preh earing Brief through the hearing, the Compru1y presented argument and 
evidence to support its position tlmt its network was suffiCient to provide virtually all required 
services by its non-Pediatric Specially Hospital and non-Level I Burn Unit network providers. 
(Testimony ofFatlri.] The OlC did not object to the Compru1y's argument or evidence presented, 
and presented virtually no evidence of its own to contradict the Company's argument and 
evidence. Indeed, the OIC's argument and testimony focuse.d on whetl1er the Company's 
netwmi< providers were in adequate locations, not the fact that the Company's network did not 
include Pediatric Specialty Hospitals or Level I B~m1 Units (consistent with that part of the 
OIC's testimonywhich changed to state that the rules do not specifically l'C<JLLire inclusion of 
these providers in the Company's network), The issue Qf whether OL' not the Col1111any is 
prohibited .from uti.!i:fi12g__§_ffigle case__QQntrac!s in limited situation~, tmd armarently mos.! 
Q.i!.l'licularly regarding provision of some types of pcgiatric specialty services and level 4 bum 
services, is simplv ano.t)ler situation wher~, ailer the underRiglli)rt.s fair and thorougl) weighing of 
.th.<L\:'O!ll]lany's and the OICs arguments and evidence, UlC undersigned could only mach the 
conc.lusion that the Company met its burden of proof at hearing on this issue. Once again, as 
stated above, had the Q!_(_p_r_esented clear .~mh!lnent and evidenc' \!>support its curren.! position 
that P~diatric SJ<i<<;,i~!tY HospitalB and LJ'>vcl I Burn Unit:s must be included then this issue may 
well have been decided differentlv. AU efforts would have been made to allow and consider a!lY 
evide1100 the OIC presented on thi.~ issue : from its qu~lified staff, otller professionals, interested 
Jlroyi!j_ers and parties " :liQDgW.i.th the Company's evi.<JSJ.\1~'" 
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II. (OIC Argument No. 1 in support of its Motion for Reconsideration): The OIC 
argues that the Final Order failed to resolve the matter with a decision on tile 
inerits, and instead improperly directed settlement between the OIC and 
Coordinated Care. In this, the OIC argues, the Final Order exceeds administrative 
judicial authority, and is unsupported by law. 

A. The OIC asserts in several sections of its Motion that the Final Order improperly 
directed settlement and ordered the ore to approve this filing and required si!ttlement ~nd 
therefore exceeded administrative judicial authority. 

In response, as shown in !he Final Order, had the OIC continued to disapprove this flling after 
entry of the Final Order, there were no conseqnences. At the outset of the bearing, the OJC 
proposed, and the Company agreed, and the OIC did not challenge in this Motion, that the issue 
in the proceeding was whether, QJ1 Ju]J! __ l1 .. ,._l013 the OIC erred in disapproving Coordinatey;/ 
Care Corporation's J1fne 25. 2013 filings. As specifically stated in the Final Order but ignored 
by the O!C in its Motion herein, the parties agreed that the undersigned must strictly consider 
this issue as it existed on July 31, i.e. the undersigned must consider 1) tl1e wording of the 
Complllly's .filings, as they existed on July 31; and 2) the OIC's reasons, as tl1ey existed on July 
31, fot disapproval of tltese filings. In oth"'r words, the OIC's ·post-July 3 Lr .. \l.a.~ons for its July_~ .l 
disapgroval were not at issue in tho proceeding and could have simply been excluded by the 
undersigned in deciding Whether the QIC Jli'O]lCI'Jy dlgf!!W-l'OVed this filing Oll July 31. 

Instead of simply excluding all of tho OIC's post-July 31 objections, however, as is shown by a 
reading of the Final Order and as argued by the Compa.ny in its Response to OIC's Motion 
herein, tbe instances where the undersigned recognized the OIC's concerns and determined 
that tbc Ol C should at least allow the Company to address these concents were limited to 
those new (post-.July 31) concerns which at hearing the OIC was attempting to appl)' 
rell'GactiYely to justify its July 31 disapproval. As above, while the OIC's post-July 31 
reasmis could have been ex~luded entirely, tbc undersigned t·ecognized the OIC's post-July 
31 t•easons because: 

(I) Reliance on only the OIC's teasons which were stated in its July 31,2013 
Disapproval Letter would have a distinctly increased likelihood of resulting in a 
Final Order whidt determined that U10 OlC had erred in disapproving the 
Company's July 31 filing (which apJlarently is why the OJC chose post-July 3 I to 
present new or different reasons at hearing). This was done particularly in light of 
the tact that, pmsuant to the Company's testimony at hearing and d1e OJC's 
aclatowledgement of its proces.~ at that time, the OTC had relbsed to communicate 
with the Company since July 31 when the evidence showed that it had 
commwJicaled with other carriers whose filings had been disapproved on July 31; 
and tlte Comj1any had presented substantial evidence that it was ready and w.Uling 
to communicate with the OTC and to change its July 31 filing to cure any of the 
OIC's remaining pre-July 31 or post"July 31 concerns if it knew what these 
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remaining concems were (it having also been found tJJat some of the OIC's July 
'31 objections were so unclear as to render the Company tmable to know what they 
were and thus how to address them). Even where these objections were cletu, 
some were shown through direct !Uld cross examination to be requirements which 
were not even suppotted by law. For example, while on July 31 one of the O!C's 
reasons for disapproval was that the Company's requirement of written notice to 
add covered individuals was its provision was "overly restrictive" when clarified 
by the ore witness the OIC's objection was actually shown to not be supported 
by statute at all. [Conclusion of Law No. II; see a/su Testimony of K.rcitlcr.] 

(2) The undersigned recognized the OIC's post-July 3!reasons in an 
effort to promote settlement as encouraged by the Administrative Procedure Act, 
Title 34 RCW, particularly in light of the issues discussed in 1) above, For 
example, on July 31 some oftllc OIC's reasons for disapproval were that specific 
provisions in the Cotnpany' s filing were "too restrictive" or in conflict with 
specific laws, but ,ROst-July 31 (i.e. at hearing) the OIC changed these reasons to 
argue instead Umt these provisions were 'confusing and misleading.' [See, e.g., 
OIC Objections 7, 9, '12 set ford1 in OJC's July 31 Disapproval Letter; after July 
31 the OlC abandoned these July 31 bases for disapproval by asserting new bases 
in their stead.] The OIC asserted new (P-ost-July 31) reasons for a number of its 
July 31 objections as well. For these reasons, where the undersigned fouud that 
the OIC's post-July 31 reasons for disapproval had merit, the undersigned 
required the OIC to promptly review and/or suggest amended language that would 
address its concern. 

The,·efore, contrary to the OIC's assertions, as discussed in section A. above and as 
shown by a reading of the Final Order, specific determinations were made therein as to the 
validity of the OlC's July 31 reasons for disapproval which U1c OJC did not change or replace 
post-July 31 at hearing. Rather tban simply being excluded altogether as could have been done, 
U1e undersigned handled the que~tion of the validity of the OIC's new post-July 31 reasons in an 
effort to promote settlement as encouraged by as discussed in detail in A. above. 

B. It appears the ore argues in its Motion that the undersigned had authority only to 
decide 1) whether every section of tho Company's filing was consistent witl1law or not; and 2) if 
the undersigned concluded that even one section of these filings was nonco!llpliant with any 
applic.able federal or state statutes or regulations on July 31 then tl1e tllldersigned must t!phold 
the OJC's disapproval of tJ1ese filings, because even the OlC itself had no authority to approve a 
plan which contained even one ~eotion which is noncompliant with any applicable federal or 
state statutes or regulations on July 31. In its Motion herein, tllO ore mgues that because· the 
undersigned did find there were some violation& of those ~pplicable rules (presumably based on 
the OIC's reasons post-.h1ly 31 as well as on July 31) then the unclorsigncd should have upheld 
tbe OTC's cli,sapproval,, but that instead she improperly directed settlement between the OJC a11d 

'I 
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Coordinated Care [of those sections which she found to be noncompliant] ... aud therehy 
exceeds administrative judicial authority .... 

In response, the OIC fails to recog11i7..e tl1at at the outset of the hearing, the parties agreed, 
and Conclusion of Law No. 3 reflected, that the iss~e in tl1is proceeding is whether on July ~.L 
2013 the OJC erred in disapproving the Cl)Jllpauy's July 25, 2013 fili11gs. [See al.vo Burden of 
Proof and Tssue at Hearing section above.] Further, the OIC did not' raise Conclusion of Law No. 
3 as an issue in its Motion herein. As further stated h1 the Final Order at Conclusion of Law No. 
3, which, again, the OIC did not raise as m1 issue in this Motion, [t]his [issue] contemplate& not 
only whether all sectioJJ.Y of the filings comply with all applicable-statues and regulations ... but 
also whether the OIC's process o_f review was reasonable. . .. a determination ojthe central 
is,,ue herein must o_f necessity include not only whether the filings were in compliance with 
applicable rules but also must include some basic consideration of the review process which the 
agency conducted; , .. this is particular~)! true where, as here, the Company raises significant 
issues regarding the review process and claims that process unreasonably restri oted it& 
opportunity to have its filings approved. Indeed, white the OIC argues that the only issue is 
whether the Company's filings are fiilly compliant with all applicable rules, at the same time the 
OJC spent far more time - literally hours ~ presenting written documents and oral testimony 
solely regarding it.s process of reviewing these Exch(mgefllings, both in general and with regard 
to this Company'sfiling.,. Therefore, the OJC itself seems to contemplate that its review process 
is relevant to determination of the central isgue herein. [Emphasis in odginal.] 

D. The OIC !hen states that [t}he Final Order does state in several places that OIC is 
being compelled to re-write Coordimrted Care's filings for it in light of the extraordinaty 
situation presented by ... the Exchanges ... Final Order at pg. 3, paragraph 3, This statement is 
entirely without merit: nowhere does the Final Order "compel OJC to re-write Coordinated 
Care 's filings for it." The OIC then urges the undersigned to "reconfigure the Fitlai Order, 
making it abundantly clear that the specific situation involved in this particular review of the 
Company's filings is unique. This is not necessary, since much time and language is included in 
lhe Final Order to reflect the uniq\JCllCSS of !his situation, e.g., the spec[fic situation involved in 
this particular review ojthe company's filings is unique. [Final Order, at 21.] Finally, although 
this is clear, the OIC need not be ooncemed that there will be perils presented by refermlee to the 
Final Order as precedent because, as !he Company points O\Jt, decisions in these proceedings 
arc not p1'ecedential. The OIC then predicts that ordering the OIC to settle its disputes 
concerning this Company's filings ... compels the OJC to not only provide specialized and 
directed legal advice to a spe(;ijlc private company, but to effectively draft portions of their 
contracts and further that compelling settlement with one can·ier because the OIC entered into 
settlemcmt discussions with. a wholly separate and unrelated carrier, the Final Order set the 
dangerous precedrmt that the OJC is now compelled to settle with any carrier who challenges the 
0/C's disapproval of their network, rate, farm, or binder filings. The Final Order ... broadcasts 
to eveJ)' health carrier in the state that, hy demanding a hearing on any disapproved filing, they 
r.an force the OJC to fix their contracts for them, monopo/izlng :.•taf! time, ami unilaterally 
rearranging the distribution of OJC resources. Once again, the OIC is encoor~ged to read the 
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Final Order carefttlly, to recognize its applicability to 01is unique situation, and to recognize that 
it is, in fact, reading too tmu;h into the .Final Order (sec bolow). 

E. Finally, the OIC questions whether the OJC may be reading too much into rhe 
Final Order. The OIC is correct: the OlC is reading too mucl1 into the Final Order, The Final 
Order speaks Jor itself. 

III. (OIC's Argum~ut No. 2 in suppol't of its Motion for Reconsideration): Tho OIC 
argues tJJnt the Final Order's conclusions •·est upon improper admission of evidence 
of tlle OIC's settlement negotiations with other carriers. 

Again citing no portion of either the Final Order or the proceedings to support its argument No. 
2, the OIC mgucs generally that the Final Older's "cha1lcngod directives" 1) rely on ]actual 
errors that 2) are ~upported solely hy evidence of the OJC's settlement negotiations with other 
carriers which was introduced by the Hearing Ofjiaer, /lQfJJY..JJii!Jl!t:.J2g!lJ!.,. 3) which should have 
been barred by ER 408, and 4) which me not supported by tl1c record. The OIC does not 
articulate just Wilat "challenged directives" it is referring to, and what "facllml errors" it is 
referring to so it can only be speculated what "factual errors" they were that were "not supported 
by the record." However, the matter of "introduction of evidence by the Hearing Officer," must 
be addressed, and tl1en the meaning of the balance of this argument can otlly he guesse4 at and 
addressed. [OIC's Motion at pg. 8.] 

In response, 1) Very definitively, no evidenee at all was introduced by the undersigned 
in illis_pwcee,ling. Insofar as is relevant here, nH evidence ofthe OIC's negotiations with other 
carriers was introduced by the Company and in statements made by OJC counseL Whereas tl1o 
OJC argues that the nndersigned introduced evidence, this is clearly not the case.; beginning even 
prior to the hearing in the Company's brief, the Company has asserted th<tt the OIC was treating 
it unfairly in many ways. The Company carried this issue throughout the hearing, ru1d continued 
to suppmi its assertions ofunfllir (Teatment, including its own testimony that tl1e OIC had 
approved other carriers' filing.s afterJuly 31 wh.ich it had disapproved on July 31 when it had 
refused to even talk to the Company after it had disapproved the Company's July 31 filing. For 
example, evidence presented by the Comp<my on Day 3: Dr. Fathi: !was told by Ms. 
Gellermarm we weren't allowed to haw conversutlotM $in.ce the appeal [i.e. the Demand for 
Hearing was flied], We have lots of ... evmy day. We've modified things since we got the 
rejeclion. We were told that we 'l'e not allowed to discuss tltis. ,. , I and the comptmy are results 
and solutions oriented and so I want to rake your through how that pluyet! out, Molly called me 
with the news o.n August 1 and within two days ajler consulting with outside counsel, our own 
internal persons, we decided to file the appeal. At the same time we pursued seiling up a 
meeting with the commissioner. Two or three days later, lvfs. Geflernumn called me cmd said 
1 'w called you to u-cy J understand you have flied an appeal and I need to let you know that we 
cannot talk to you, cannot talk to you about the appeal. As you may recafl a few days later there 
wa.; a window of a mythological e:<tension of a few days, on a Wednesday in the moming there 
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was a note that said you have until fl·iday to nifUe things for plans that have been disapproved. 
Pnr ahout 7 or 8 hours, during that time I lejl messages and sent emails to saying I'd like to 
withdn1w our appeal as of right now because we want to make this work. we want lo work with 
you [the OTC], we're willing to make any of the change that you [OIC] require. Before she could 
even respond to that we got another email that said we [OIGI changed our minds there is no 
extension, What's done i8 done. Officially it's closed, So at that point we made sure we refi/ed 
the appeal. Throughout the last few weeks 1 would've loved nothing more to work with Ms. 
Kreit/er and ... to ... I hqve found out (tom the pul:!lic website that all of the other plans that have 
fJef!ll._dJ.§.gpJJ_roved [on July 31J have already r~fl!!!!i. [with the OIC]. I have n.o idea whether they have 
he en in coruact with the OJC or not. We are completely rem!!' to refl/e ... and have been. actually. 
[Emphasis added.] 

On the subject of whether or not the Ole was negotiating with other carriers and not the 
Company after July 31, in addition to the testim<'>hy of the Company discussed above, while not under 
oath, AnnaUsa Gellmnann, counsel for the ore, stated: Ms. Gellerman: TheCommissioneJ· is taking 
the position th.atfor tho,!e companies that did not request a hearing we wou(d not accept any new 
filings, ... For those that requested a hearing, the commissioner has authorized some sm.all 
changes ... (inaudible) ... Not with this company. . .. Jfthere is a meaningfi1l opportlljnity- how 
far away from [approval the filing is] ... If you 'w been disapproved, you're done. July 31, 
everything is done. If you requested a hearing, and you are In the process of a hearing, we are 
using the potential of settlement negotiations to determine if there is @ything that can be done 
for those companies that in the opinion of the ore are very close to approval. TUnswom 
statement of Gellerman, cotmsel for OIC, presented during Day 3 of hearing at 5:00p.m .. ) 

Therefore, clearly evidence regarding whether the ore was negotiating with other caniers after 
July 31 was presented by the Company and in a statement from ore COlUlsel, and most definitely 
not the undersigned .. Further, this evidence is specifically identified in Finding No. 20 as the 
basis for finding that the ore was negotiating with other carriers: .. .the Company testified at 
Maring, and it was. acla•owledged by OIC counsel, and is therefore here found, that the OJC has 
in fact entertained communications, settlement negotiations and new/amended filings with other 
stmilar()ISitHaled carriers whose filings it disapproved on July 31 even though it has refused to 
allow any communications With Coordinated Care. 1 Te~timony of Fat hi.] [Finding of Fact No. 
20.] 

2) Second, the OIC doeR not identify what "faotua'l errors" it;,, referl'ing to, it is not 
rossibl.e to review and conHider tbis pNtion of the OIC's argume11t. To the extent there was evidence 
of settlement negotiations with other carriers presented by the Company a11d to some extent the 
OIC, tbis evidence bad no beming on whether the OIC's July 31 objections to the Company's 
July 25 filing wore rcasonablo. To the extent lllis evidence wore relevant at all it would be 
considered relative to whether the OJC's erred in its process of review and disapproval of tl1e 
Company's July 25 filing [See Conclusion of Law No.3] bnt in fhct this evidence was given no 
weight and did not affect tho Final Order in any way. 



ORDER ON OIC'S MOTiON 
FOR RECONSIDERATION 
13-0232 
Page-18 

3) Third, assuming that ER 408 applies to this proceeding by virtue of RCW 
34.05.452(2) (which requires a presiding officer to refer to the Washington Rules of Evidence as 
guidelines for evidentiary rulings): in this Motion the OIC recognizes that ER 408 does permit 
evidence of settlement negotiations for limited purposes such as to prove bins, and for other 
reasons, but the OIC then incorrectly asserts that there was no claim of bias in this case. 
Contrary to the OIC's argument here, Ji'om even before commencement of the hearing the 
Company asseJted that the OTC was treating lt unfairly (i.e. in a biased mmmer) in th.e approval 
process and thereby rimde bias a significant issue,in this case. [E.g., Preheating Brief, pgs. 1-4; 
Te~tlmony of Dr; Faithi; Testimony of Sarah Ross.] Even the OlC entertained bias as an issue in 
this case, presenting hours of evidence of bow it had spent extra time and effort helping this 
particular Company in comparison to others. The issue regarding whether the OIC was treating 
the Company was being treated unihlrly was also recognhed in the Final Order at Finding of 
Fact No. 20, which states: Coordinated Care arguw that it Is being treated unfairly in 
comparison with other carriers. [Coordinated Care Prehearing Briet Testimony of Faithi.] 

More specifically, evidence that bias was a significant issue in this case were- whether or not 
they were proven at hearing - the Company specifically argued that tl1e OIC was u·eating it 
unfairly in comparison to other carriers seeking to have their products approved for the Exchange 
[Company's Prehearing Brief, pgs. 2-4]; begill!ling in its Prehearing Brief :filed prior to 
connnonccmcnt of the hearing, Company assorted that the OIC had indicated it would rather deal 
with only commercial carriers for this year's Exchange and with Medicaid carriers (such as the 
Company) next year; that U1e OIC changed its cooperative attitude with the Company when the 
Company decided to build its own network and began rejecting submissions for overly t~hnical 
reasons; tllat the OTC did not conduct a full analysis of the Company's submission until July 
2013 despite U1e fact that i! had a complete product to review beginning with tl1e Company's 
June 2013 filing; that the OIC's approach to the Company differed from the OlC' s treatment of 
U1e comr\lercial caniea·s e.g. the OIC issued numerous objection letters to other carriers, e.g. the 
Company asserted that the OIC sent objection letters to Group Health in May, June, and July, 
and gave those caniers opportunities to cottcct their errors in order to assist l11em in submittil1g 
an acceptable plan for approval, yet the OTC sent only one set of objections to the Company in 
July many of which were vague or unclear [Ex. 53, OIC July 22 Objection Letter to fonn filing; 
Ex. 55, QIC July 17 objection letter to binder; Ex. 57, OlC objection letter to mtc filing]; that 
throughout the process the OIC gave the Comp[any conflicting instructions, e.g. re wl1etlier or 
not Children's Hospital must be included in its ttelwork; that other advice W!lB vague or 1lllclear 
and yet later on the Company was instructed not to contact !(reitler to ask questions, which made 
it more diJTicult and expensive .for the Company to try to determine what the OIC's remaining 
concems were and yet despite its effort..~ on July 31 the OIC disapproved the Company's entire 
filing and determined not only that lt could not rcfilc but U1at the OIC could not communicate 
with the Company at all, which left the Compmiy no time to address any remaining concerns it 
might not have understood correctly (not havil1g access to the ore for some time); and after J'ul.y 
31 U1e OIC refused to commuo)n\te wiU1 the Company. 

4) The OIC argues that the record does not support any findings that the ore was 
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communicating with other cnrriers; presumably the ore means findings that the ore was 
communicating wiUt other carriers after July 31, 20'13. However, Clearly the record stJpports such 
a finding. See Section 1) above conceming the Company's and the OIC's own statements tl1at 
the ore was communicating with other carriers aHor July 31,2013, As stated above, however, 
the evidence presented hy the Company and statements of the OTC that the OTC was 
communict\ting with other carriers Iiller July 31 is not relevant to the issue in this proceeding 
regarding whether or not the Company's filings as WJitten were in compliance with theACA and 
state mles; while the Company's evidence and the OIC's statements might be relevant to whether 
the ore erred in its review and disapproval which as above and as stated in Conclusion of Law 
No. 3 included some consideration ofthe review process, tbis evidence was given no weight and 
did not affect the l'!nal Order in any way. 

For U1e above fonr reasons, the OIC's argument is without merit. 

IV. (OIC's Argument No. 4 In s11pport of its Motion fo1· Reconsideration): The OIC 
argues that the Final Order contains Findings of Fact about communication 
between Coordinated Care and the OIC durh1g the proceeding8 that are not 
supported by 1111 objective ev;lluation of the record. 

This argument is duplicative of Argument No.2 in the OIC's Motion, which is addressed 
in Section Ill above. H owcvcr, toward the end of its Motion, the ore lodges a host of assertions 
related to this nrgument. More specifically, the ore states 1) that RCW 34.05.461 provides that 
a "presiding officer shall not base a finding exclusively on inadmissible evidence unless the 
presidinr; officer determines that doing so would not unduly abridge the parties' oppol'lunllies to 
cof1fi·rmt witnesses and rehut evidence and the basis for this determination shall appear in the 
order." Then, th~ Ole goes on to state, incorrectly, that "the evidence presented by the Hearing 
Ojjlcer about setilement ner;otiations with other parties .:. was not subi~rftted by either party, but 
by the Heari11g Officer herself. ... Coordinated Care was apparmrtly Uflaware of the OJC's 
settlement discussions with other carriers until the Hearing Officer introduced the subject. The 
OIC cmlid only ob,ject; It had no opportunity to confront the Ilearinr; Officer as a witness., .. " l:n 
response, contrary to the OIC's assertions, the Comprrny was very clearly aware that the OlC 
was in r.ommunication with other caniers when it reft.wed to communicate with this company, 
and testified to its knowledge at bearing. [Testimony of fathi; Testimony of Ross.] 

The OIC fmther argues that the undersigned's decision "to not on(y cm1sider, but inject, evidence 
oftlw OIC"s settlement disc:uso·ions in other proceedings as evidence ·'calls the Hearing Officer~~ 

· impartiality .Into question. "' The OIC then concludes that by presenting the evidence of the 
OJC's settlemellt negotiations, the Hearing Officer essentially made herself a material witness 
wncerning disputed f~ctu~l allegations and in tloing so "has called into question her own 
partialily concerning this and every case involving t!Hl OJC's denial of a carrier's rate .form and 
binder filings." The. ore eve11 goes on to argue that impmtiality by a jtrdge und i111proper 

.! 
i 
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testimony by a witness both constitute grmmds for granting a CR 59 motion for retrial or 
reconsideration on the basis of irregulatity in tlte proceeding, citing cases irrelevant to the 
situation at hand. TI1e OIC then concludes tills litany of rules which are either not applicable, or 
not based on fact, by arguing that "because the Hearing Ofjicer's presentation and admission of 
e1~dence of the OIC's settlement negotiationv was improper under RCW 34.05.452(2), RCW 
34.05.461, ER 408 ... ,the Final Order should be reconsidered, omitting this improperly admitted 
iliformatton and the directives based upon it. " In response, contrary tQ tl1e O!C' s assertions, 
once again, as discussed above, ti1e Company argued in its Prehearing .Brief that the ore treated 
it unfairly in many ways specified therein, and at hearing presented evidence of these activiues 
(whether or not they were found to have occuned), iMluding the OlC' s refusal to communicate 
wifu the Company post-July 31 and presemed further evidence that after July 31 the OIC 
approved the plans of other carriers like the Company who had filed Demands for Hearing (and 
perhaps others) whose filings it had disapproved on Jnly 31. [Testimony of Fathi; Statement of 
ore counsel.] 

In further response to ti1e OIC's fourfu set of arguments, as above, the parties agreed that ti1e 
issue in ti1is proceeding was whether the OIC errr;d, on July 31, in disapproving the Company's 
July 25 filing, From before the hearing in its Prehearing Brief, the Company argued tl1at the OIC 
was treating it unfairly in the approval process, and at hearing presented evidence that the ore 
was negotiating with other caniers. Blas was raised by the Company from the outset and was a 
significant issue in this proceeding. Therefore bias should have been, and was, considered by the 
undersigned in entering the Final Order; t11erefore even assuming ER 408 applies, HR 408 Rllows 
the presiding officer to consider evidence of settlement negotiations to show bias. Further, the 
Final Order certainly did not rely exclusive\!' on inadmissible evidence. E.g., contrary to the 
OIC's assertions, the Company certainly knew, and testified to, ti1e fact that the OJC was 
communicating after July 31 with other similarly situated cmTicrn it bad disapproved on July 31: 
Dr. Fathi testified he had seen on the intemet that the OIC had approved otiter carriers' plans 
which he knew had been disapproved on July 31. [Testimony ofFathi; see also Testimony of 
Sara Ross.] Finalty, statements of ore counsel at hearing advised ti1at it wru; selecting which 
cmTiers whose plans it disapproved on Jttly 31 to negotiate with post-July 31 - and advised that. 
tiwse carriers did twt include this Company. [Transcript of proceedings, at Day.J.] 

OIC'S ADDITIONAL CONCERNS ABOUT FINAl.. ORDER 

While these issues are related to the OJC's arguments above, and are repeated tlll'oughoul the 
OIC's Motion, the fact should be adclr~ssed th<lt the OIC has lodged \It Je.ast four pages of serious 
assertions about tile integrity of the Final Order m1d the Hearing Ofticcr which cannot be ignOl'ed 
even when it is understood that the OTC chose to take just two days between the time it received 
the Final Order and the time it filed its Motion for Reconsideration. Specifically, the OTC asserts 
that the Final Ordur "command[ed]" and "forcecf' <1lld "compelled" and ·"coerced'' the OIC to 
approve the filings "even though the filings ·were in violation of law" and "upon term;· dictated by 
the Hearing Officer" witl1out authority to do so. The OIC asserts that "171e Final Order ciles no 
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authori(Y .. , which allows the Hearing Ojjioer to reji1se to mle on a matter, instead holding that 
matter open until a compulsory settlement, the terms of which are dictated by the Hearing 
Officer, has been reached." The OIC asserts that the Final Order "change[d] a legal rulitlg as 
punishment for one of the. par/ies'fill.lure to cooperate With directives in an Orde1·," and "set[s} 
the dangerous precedent that the OJC is liOW compelled to settle with any carrier who challenges 
the OIC's disapproval of their network, mte, form, or binder filings ... the Final Order broadcasts 
to every health carrier ... that, by demai1ding a hearing on any disapproved filing, they can force 
the OIC to fix their contracts for them, .... " [.Empha.sis in originaL] Further, the OIC asserts, 
incorrectly, that in the Final Order the Hearing Officer "decld[ed] to not only consider, but Inject, 
evidence of the OJC's settlement discussions in other proceedings as evidence that the OIC 
mishandled Coordinated Care's filings" and thereby "mode herself a material }11/tness" and 
[citing the admittedly inapplicable CJC 2.11 (a), 2.11 (1), (2)(d) 2.6(B)] "called into question her 
own partia!iiy concerning this and evety case involving the O!C's denial of tt carrier's rate, 
form, and binder filings" ond implied that the Hearing Officer had "personal knowledge of facts" 
und/or was "likely to be a mat~;rial witness in this proceeding" and further implies that the 
Hearing Officer should.have disqualified herself for "bias, prejudice, interest ... " under RCW 
34.05.425(3) (even though thi~ statute requires that the OIC "not the Hearing Officer" must act 
yet the OlC made no mention ofthese concems either before or during the nearing and indeed 
not until it had .received the Final Order), Finally, at tho end of the OlC's four pages dedicated 
to this topic, the OIC postulates that the ''OIC may be reading too much into the Final Order[.]" 

In response, first, the OIC certainly has read too much into the Final Order, and a owefhl reading 
tmd considerution of it should J'Ospoml to many of the OIC's concerns. Second, as discussed in 
detail above, the O!C is simply incorrect in its statement that evidence of the Ole's settlement 
negotiations with other can·iers which was introduced by the flea ring Officer. nor bv either partv 
when in fact the evidence was introduced by the Company, and to some extent the ore, and no 
evidence was introduced by the Hearing Officer. Third, the Final Order can only be based on the 
moideQce pre.sented at hearing. The problems with the ore's arguments and evi.dence are 
detailed above. It is not possible to enter Uw Findings and Conclusions which the OIC suggests 
should have been made when the arguments made by the OJC were not consistent with its prior 
actions and statements to the Company, were on occasion contradictory even at hearing or at best 
unclear.· I\ is ttl so nol pol<Siblc to enter the Findings and Conc.lusions which the OIC suggests 
'should have been made when the evidence presented by the OIC at hearing was on some 
occasions contrary to what it now argues, and was inconsistent over time even during the course 
of the· hearing; and on other occasions was either nonexistent or insufficient. h1 addition, as ulso 
discussed above in more detail, the OTC's presentation of evidence was limited by the fact that 
two of the OIC's three witnesses had not even been involved :in the filing process with this or 
perhaps any otl1er carder submitting filings for the Exchange. In addition, one admitted at 
hearing he had not even read the Company's entire filings, and the other admitted she was new to 
her position and not familiar with the ACA. 

For all of the reasons dis,,ussed above, the ore has failed to show any basis upon which 
reconsideration should be granted, 
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CONCLUSION 

. Based upon the above auU1odties and analysis, the OIC has not persuaded the 
Lmdersigncd that thcl'C ru·e any issues of fact or law that warrant reconsideration of the Findings 
of Fact, Conolnsions of Law and Final Order entered by the undersigned on September 3, 2013, 
Further, the OlC has not persuaded the tmdcrsigncd that she corrnnitted error, manifest or 
otherwise, in entering her Fimliu,gs of Fact, Conclusions of Law and Final Order in this matter. 
Therefore, the OIC has not made the requisite showing for teconside.ration pursuant to state and 
feder'dl rules and case law, and thus the OIC's Motion for Reconsideration should be denied. 

ORDER 
011 t]Jo basis of tl1e foregoing, 

IT IS HEREBY ORDERED that the Jnsurancc Commissioner's Motion for Reconsideration is 
DF.NIED, 

ENTERED at Tumwater, Washington, this /5~y of November, 2013, pursuant to Title 34 
RCW an ecif.ically RCW 34.05.470; Title 48 RCW; m1d regulations pursuant thereto. 

Pursuant to RCW 34.05.461(3), the parties are advised that,_J2_\illllli1Il!. to RCW 34,05.514 and 
34.05.542, this order may be appealed to SupcrJor Cotut by, within 30 days •11ter date of service 
(date of mailing) of this order. l) filing a petition in the Superior Court, at the plill!ioner) ogtion, 
for (a) TintrstQn Cg!-J.niY .. .QL_(QLth(L_c_Q!I!JiY-J!Lihe petitioner's residence or principal place of 
business; and 2) ·delivery of a copy of the petition to the Oflice of the Insurm1ce Commi~0loner; 
and 3) deptlsiting copies of the petition tmon all other parties of rectltd and the Offke of the 
Attomey GeneraL 

pec!al'ption of MaH!t.tg 

l d~.:clnrt: uudc:r penalty of pcJjllly under th<: Jnws oflhc Stt'tit: ofWa.sh/ugtoJllhat 011 the date listcll bc1oW1 I m~iled or caused 
delivery through nonna! office 111ailing custom) n true copy .oflhis document to the above identified Indlvidunls at their uddresses 
listed above. 

DATED til is _J i}1b dayofl>:ovember 20l:l. 


