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Pursuant to RCW 34.05.453, the undersigned submits this Rebuttal of the Notice

of Receipt of Ex Parte Communications by Presiding Officer from Agency Employee

(the Notice) that was filed in this matter by the Chief Presiding Judge on May 13, 2014,
In the Notice, Judge Petersen alleges that her supervisor, OIC Chief Deputy Jim Odiorne,
engaged in prohibited ex parte communications with her concerning this case dating back
to August 2013. Notice, page 4, paragraph 2.

As an initial matter, according to the Notice, “[a]ll written ex parte
communications from Mr, Odiorne to [Judge Petersen] are included in the hearing file as
required by RCW 34.05.455(5).”' 1d., page 5, paragraph 1. The Notice references

several documents, however, which are not present in the hearing file. These include

' For ease of reference, the 5 documents contained in the hearing file are printed and attached to this
document as Exhibit A, as follows:,

12/03/13 MEMO RE Rules pertaining to communications with presiding officer (4 pages)
WGS PDF for Patricia Petersen, updated August 12, 2012 by Mike Watson

8/20/12 Evaluation of Patricia Petersen by Watson/Kreidler for the period of 7/01/11 to 6/30/12
Expectations for Patricia Petersen by Odiorne for the period of 7/1/13 to 6/30/14

2/26/14 email from Odiorne to Petersen re tone of decision
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Jﬁdge Petersen’s May 2014 “work evaluation” (quoted in the Notice at page 5, paragraph
1), and “other written statements” (not otherwise specified, Notice at page 5, paragraph
1.) This Rebuttal relies on examination of the documents provided, and we respectfully
request that documents cited but not available be provided in the record.

While the law generally prohibits ex parte contact between a presiding officer and
persons employed by the agency, see RCW 34.05.455(1), there is an exemption for
communication with agency employees who are not participants in the hearing,
Specifically,

Presiding officers may communicate with other employees or consultants of the

agency who have not participated in the proceeding in any manner, and who are

not engaged in any investigative or prosecutorial functions in the same or a

factually related case.”
RCW 34.05.455(1)(c).

Judge Petersen’s “Notice” provides no evidence that Mr. Odiorne engaged in any
investigative or prosecutorial functions in this case or in any factually related éaSe, and
the undersigned is aware of no evidence that would support such a claim. Mr, Odiorne
has not appeared in this proceeding, a_nd‘ has not engaged in any investigative or
prosecutorial functions related to the filing of the Regence and Premera Networks or the
current appeal. As a result, under this exception to the ex parte prohibition, Judge
Petersen was free to communicate With Mr. Odiorne about any issue she wished, and
Mr. Odiorne was likewise free to communicate with Judge Pefe‘rsen.

Moreover, as Judge Petersen’s direct supervisor, Mr. Odiorne is obligated to
discuss her performance as a Hearings Officer. See OIC Organizational Chart, Exhibit B.

OIC’s Performance Management policy requires, among other lellctions, that supervisors

establish performance expecté,tions, regularly communicate with the employee on areas
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that need improvement, and provide a written evaluation at least annually. OIC Policy
and Procedures Manual, Performance Management Program, Exhibit C. As stated in
Nash vs. Bowen, 869 F.2d 675, 680 (2d Cir. 1988), with respect to the authority of the
Secretary of Health and Human Services to supervise the ALJs who decide Social
Security cases:

It is, after all, the Secretary who ultimately is authorized to make final decisions

in benefit cases. Baker v. Heckler, 730 F.2d 1147, 1150 (Sth Cir. 1984); cf. 42

U.S.C. § 4501(1) (authorizing Secretary to delegate his statutory powers to “any

member, officer, or employee” of the agency). An ALT is a creature of statute and,

as such, is subordinate to the Secretary in matters of policy and interpretation of

law. Mullen v. Bowen, 800 F.2d 535, 540-41 n.5 (6tll Cir. 1986); Association of

ALJs, 594 F, Supp. At 1141,

Upon examination, the documents submitted by Judge Petersen to support her claims
of improper ex parte contacts appear to be appropriate supervisory communication. In fact,
none of the documents contain any mention of the issues or merits of any specific case. Any
evidence of impermissible ex parte conduct is founded solely in Judge Petersen’s subjective
and unsworn statements. As a result, we respectfully disagree that there is sufficient

evidence upon which to find that Chief Deputy Odiorne has engaged in improper ex parte

communication.

. " f '
DATED this &/ day of May, 2014.

ok A Loy i

Charles D. Brown

Staff Attorney _

Legal Affairs Division

Office of Insurance Commissioner
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MEMORANDUM

TO:! lim Odiorne, Chlaf Daputy

FROM: Patricia Petersen, Chief Prasiding Offlcer W/

DATE: Decernber 3, 2013

SUBIECT: Rules pertaining to communications with presiding officer

As promised during cur one-on-one meeting this morning, attached is a copy of RCW 34.05.455, which
govarns ex parte communications between tha hearing officerand any individual involved In an
ad]udicative proceeding. This was last revised in 1988 and therefore in addition to this statute Ttself
there is also a large amount of case law interprating this statute, Briefly, the case law Supporrts the plain
maaning cf this statute just as it is worded. ‘Notably, case law clearly includes agency management

within Tts definiticn of “agency employees” and so is Included In the definition of “agancy employees” in

the discussion below. The most pertinant sections of the statute are as follows:

(1) Apresiding officer may ngt communicate, directly or indirectly, reqarding any fssue in the

proceeding ... with any person emploved by the agency without notlce and opporrunity forall
partfes to part.'cipate ‘except os provfded in this subsection:

fc) Presiding officers may communicate with other employees or consuitants of the agency who
have net participated in the proceedin g In any menner, and who are notengaged inany '
invastigative or prosecutorial functions in the same or a factually refated case.

(4] If, before serving as presiding officer in an adjudicative proceeding, o persan recelves an ex parte
comimunication of a type that could not properly be recelved while serving, the person, promptly after

starting to serve, shall disclose the communicatfon in the manner prescrfbed in subsectfon (5] of this
section

(s} Apresiding officer who réceives an ex parte communicgtion fn violation of this section shall place
on.the record of the pending matter ofl written communications received, afl written responses to the
communications, und o memorandum stating the substance of all oral communications received, ol 7

responses made, and the Identity of egch person from whom the presiding officer recerved an ex parte
communication. .The presiding officer shall advise afl parties thot these matters have been plgced on the
record, Upon request made within ten days after notice of the ex parte communication, any party

desiring to rebut the communication shall be allowed to place o written rebuttal statement on the
record. ..

%@1&4
Exhibit A



{7) Thea ency shall, and any party may, report any violation of this section to gpproprigte authorlties for
any disciplinary proceedings provided by law. ...

[Emphasis added ]

L Prohibited communications under RCW 34.05.05,455:

Presiding officer’s communications either to or from agency employees Including management
occurring either before a case commences or d'uring an ongoing p_rocéeding. Based on RCW
34.05.455(1), both the recelpt and the delivery of communications from and to the presiding officer and
agency employees is prohiblted. This includes communications occurring koth before a case '
commences and while it is an angolng proceeding. (The relevant exception Is communications with
agency employess “who have not participated in the proceeding in any manner, and who are not
engaged in any Investigative or prosecutorial functions in the same or o factually related case.”)

Presiding officer’s communications elther to or from agency employaes includling management -

. regarding general issues {whether or not there s a case [nvolving this Issue). Based on RCW
34.05.455(4), hoth the receipt and the dellvery of communications from and to the presiding officer and
agency employees about the agency’s policy or legal interpretations on issues even when therzisno a
case involving this issue either commencing or ongoeing. RCW 34.05.455(4) prov%des that if the presiding
officer has entered into communications about an Issue with the agancy priot to a case arising which
involves this issug, if the presiding officer would have been prohibited from communlcating with the
agency had a case involving this issue been in process (and discussions about the agency’s pollcy or legal
Interpretations on Issues would have bean prohibited under RCW 34.05.455{1) had a case involving the
Issue been about to commence or In procéss) then communlcations about these ssues are also
prohibited by RCW 34,05,455(4) evan when a case [s not in progress.

i Dutles arising from prohibited communications under RCW 34.05.455:

Prestding officer is required-to disclose prohibited communications recelved from agency
employees including management, and requirement to report ta authoritles for disciplinary action.
First, RCW 34.05,455(5) provides "A presiding officer who receives an ex pprte communication in
violation of this section shall place on the record of the pending matter ... 0 memorandum stating the
substance of alf oral communications recelved, gl responses made, and the identity of each person from
whom the presiding officer recelved an ex parte communication.” [Emphasis addead.} Second, RCW

‘Page20f4
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34.,05.455(7) requires that “The agency shoil {and any party ‘may’] report any prohlpited
commurications” between agency employees and the presiding officer “to appropriate authorities for
any disciplinary proceedings provided by low.” [Emphasls added.] (This section also Includes the
requirement for the prasiding officer to disclose all written prohibited communications from agency
employaes.) Appropriate authorities to raceive reports of prohlbited communications would be the
Washingtan Ethics Board, the Washington State Bar Association, and/or other appropriate authorities,

Agency employees Inciuding management are required to report prohibited communications
elther to or from vraslding officer, RCW 34.05.455(5) governs, RCW 34.05.455(6) regulres the agency
ta report violatlons of this statute (and any other non-agency party “may” repért such violations) to
Tappropriate authorities for any discipfinary proceedings provided by law.”} {Emphasis added.] The |
appropriate authorities to which the agency Is required to report prohiblted communicatlons from the

presiding officer would be the Washington Ethics Beard, the Washington State Bar Assoclation and/or
any other appropriate authority,-

Il Discussion and history:

Respect for the strict compliance with RCW 34,05.455 and other sections of Title 34 RCW, the
Admfnistrétive Procedure Act, are the reason why this agency and | have bean so careful to avoid
communications instigated by agency empioyees including management {or instigated by me to agency
employees including management) concerning upcoming af current cases; why this agency and | have
heen sq careful to avoid communications instigatad by agency employees including management (or
Instigated by me to agenc\} enip[oyees Including management) concerning the agency’s policy and logal
interpretations of varlousissues in general; and why this agency has been so careful not to exert any
other influences on me which might reasonably be considered to influence my decisions, |am most
interested in seeing that the agency and its employees continue to be free from recriminations from
“appropriate authorities” including those identified above and free from any other potentially negative
conseguences. |am also not interested in subjecting myself to recrimination from the Washington State

Bar Association {which might affect my bar license}, the Washipgtan Ethics Board or any other
authorities. :

We talked about how | can make decisions in cases which are consistent with this agency’s position if |
cannot talk with agency employees/management to become apprised of the agency’s pesition, |

advised that because (as above) the laws prohibits such ex parte communications - whether prior to or
during a case, or whether no case on the issue exists yet — the way in which the agency apprises me of
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its position on issues is during the hearing itself. As we discussed, this s done at hearing threugh

argument presented by the agency's attorney and - because, as you mentioned, the agency's attarney's

argument is not considered as evidence — the agency’s attorney presents evidence of the agency's
position, at hearing, through testimony of witnesses (agency staff or athers) the agency’s attorney may

choose to call to testify on behalf of the agency. That way due process is preserved: ie, 1) the opposlng

partias are aware of all communications on the Issues which are conveyed from agency
employeas/management to me because they recaive the same written document from agency
employees/management as | do and are present during the time In which agency
employees/management presented their positions orally to me; and 2) the opposing parties are also
ahle to respond to that communication from agency employees/management and to cross examine
those agency witnesses on the agency’s policy and legal interpretations,

As reqjuired per the discussion above, both the agency and | have always strictly complled with RCW
34.05.455, | know of no situation involving me where RCW 34.05,455 has been violated by either this.
agency or me in the years | have acted as presiding officer In this agency’s adjudicative proceedings.
Neithar the agency/management nor | have ever attemptied to provide prohibited communications
discussed above. Nelther has this agency attempted to apply any other pressures which could
reasonably serve to Influenca me {which are of course also prohibited in this agency’s adjudicative
proceedings Just like they are In other civil and criminal adjudicative preceedings in other forums).
Indeed, with regard to communications, my-prior one-on-one meetings have been strictly limited and
have not involved discussions of upcoming cases, my decisions in any concluded cases or the agency’s

~ policy and legal interpretations, My Job is to provide due process to both the agency and private

" partles, including ameng other factors respected by both the agency and me compliance with RCW

© 34.05.455; to make the most fair and well considered decislons possible based strictly 1} on the
arguments prasented by bath the agency and the private parties strictly during the hearing {(written and

oral arguments} and 2) on the evidence presentad by both the agancy and the private parties during the

hearing to support their respective positions. | believe that the agency’s and my respect for, and
compliance with, Title 34 RCW inciuding RCW 34.05.455, Title 48 RCW, and related regulations and case
law are the reasons that virtually none of my decisions have been overturned on appeal throughoUt the
years | have served as presiding officer, why there have been no otherproblems in the adjudicative

processes in this agency, and why this agency continues to maintain a fine reputatlon and establtsh
good, well rasoned case law.
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; E “V E\v@ington General Service (WG8)

Poslition Dgscription

Fccrj B8s) 2rce corﬁHf‘étiﬁd l‘ﬁs (Zim conbtact your Human Resource Qffice or see the WGS Posjtion Description Gulde
an AR

SR RANTE
. i-{i.ﬂ‘\m’;t ”‘E Positlon Intormation
Action; Update-  Date: 08/12/2012 HR Appmvad Class THe: | Effostive Date:
Preposed Glass Title: _ | :
Current Clags Tiie: HR Appreved Gvertimg. Eugible | BoasonaliCyelis:
Hoarings Examinsr 3 , Yeo T Nol[) . |resEd Ned
- Work Schedute: Foslfion I\_IUmbarlObject Abbreviation:- | Salary Rangs:
1 Full Time O] PartTime 5§ : o282 g6
Pasltion Covered by a Bargaining Unit: Yes B No [] | Asslgnment Pay:
If yas, select unien: 01 WFSE Dual Language [ Other [
Incumbent's Name {f filed position): Adidress Where Positioh |s Located:
Palricla D. Petersen - T _ . 18000 Capitel Bivd, Tumwalar, WA,
Aganey/Division/Unit; : -{ Supervisor’s Name énd Thie:
Ins. Commiss! onerIExecutlve/Hearmgs Unit Michael G. Watson, Chisf Daputy Insurance Commiasioner '
Supervisur & Position Number: Supsrvisor's Phone!
109 : 360-726-7106
' Positfon Difestive

Esriefly axpiain the purpese of the Wsitron and-hpw- Ifsupporta the argantzalion's.rigslon. (atmh an organizational
chagt).

As the Chief Prestding Off" car for the agemy, the posltlon hﬁS pr!mary respgnatbilfty for the conduct of all adjudtcattVe
procesdings in the agancy, conslderation of all Isstiis related to hearings and the antry of flnal orders o behalf of the
Commissicner, Casas Include all appeals of OIC action against Insurance catriers, unauthorlzed sarders and ptoducers

arid piher situations whoere procesd ngs are.required, such as congideration and approval of mergers and acquisitions,

, Aesfgney Work Aotivitfes(Dutles and 'rarsksi
Doscribe the dities ahd tasks, and underlinethe aasentlal funetons, Assigna geraritage of i o each duty.: Task

pracesses; and the final p‘.rocluui qF: nutuama

Fer movs guidangs; 99 El Esgential;

statements should descrlba thie action performed; toswtiont of what; ustg whét  fogls, aqulpment nigthods, andfor

% of time List: the assigned work ln ord&? of lmpm'taﬁr:e, wﬁh assential funetmns uﬂderllnea.
(Muat total 100%)

; Puty: :
80% ‘ -
_Presides alone and Independently over all fnsur gweg;]g[j,ges ' (Insurars and mproducsrs) adminisirative
" f> =" "apooeals wilch cariest as.or alleged Tallures to act) of the. Office.of Insurén ﬂﬁﬁ[ﬁﬁm&s.ﬁﬁ”
aﬁ olher coﬁteated anc/or adjudicatlve cases which com@.@@fﬂre the agehey.
o IO L) mg,lugeq The positlun ls resp@nsible for managlng these tases from recelptof an appealtg, -

the Issuanoe of a ﬂ“'af"" (8GR Fearng, T Toluding deteETIT Mg T sy e iy Erguments
?irTJrullrsg Gﬂ all llm_i_m_y motions, condtcling ihe heatng, and.drafting.and lssulng, aﬂﬁﬁal orders
[thiLit eny other Individyal, T he proceadings requirs strict co pliance,with the

A' ministrailve Eroeeaure Act and ashing‘ioﬁ"?fu]‘é@"ﬂf"ﬁ"‘o‘tﬁ’ 16 GASeS are biten COMPIEX, highly

daritastat and wolve gignificant lssues In insurance law with statewids éffect, Tha positon I also

responaible for management of the Hearings Unit Including evalualing and making ehangss to the

Hearings Unit's procedurss and preservation of public records associated with the Unit's activitles,
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&" Because this posltion acks as e Chlsf Pregiding Officer for agency adjudicative hearngs, interactions with others to

4 Duty: .o o ‘ . '
' Supervise Paralegal pusltion assigned ta Hearings Unit.
Tasks Include;

Recrult, hire and train Paralegal for the Unlt as vacancies cocur, Provide direction and sunport of the
Incumbent to engurs that the work of that position is properly nerforified. Set goals and expactations

fion and evakate work performancs, Provide feedback to the employes fo help improve

the petfortnanos of the Hearlngs Unit,
Duty: '
Othar work as assigned.
Tasks Include; , .
Pariorm other tasks ae ssslgned thef Inolude participating In agency workgroups on a wide range of

l8sues, attend training to malntaln and update job skilis, parti htaragency meetings, ete,
= k4 Instru I} Ghecks Others' Wark
Planswork  [X] Evaluates Performance  [X[*Takes Corrective Action
Ed*HIras K Teminates '

P
Supervisary Posltlan: Yes No ]
if yes, list egoh diract report below,

fe

R e T
:

o

PartT me'

A ot i

[ Direot/Close Supervislon: Most work |s prograss and Upon completion,

] General Supervislon: Completed work Is spot checked. :

[7] General Direstion: Completad work Is reviewad for affactivensss and expected rasults,

B Administrative Direation: Completed worlk is reviewad for compllance with budget, policfes, laws, and program goals.

Add Infermation that clarifies this position's interactions with others to accomplish work:

- GeCop RIS e WOrK A 0. JorTE,

avarmad By Bt limitations oI ex parte comrmunication with other agency staff concernin

|
ssues thatar the.sublect of fhoss ﬁ’é’éﬁﬁéﬁﬁ%@mﬁﬁffoﬁ BatWee . Il fjma OICEE o external
parties ls Ilmlgg_%!_%gh allow cOmmunCaton oniy about 118 Brocsss of conauting hearings, preaenting dvidence and
ol

ey

dRHGTHING deolslons, which are all governed by the Adminlsiative Procadiire Act, clvil procedurs (inoluding Rules of
Gourt), and state and fedaraI asE T, - o

i .& =

i

f
ikl
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]

P
1

4

ts thls position critical based on agem,, JOOP? Yas [[] Ne
If yes, desctibe how the pesition supporta the ageney COOP Gritical Functions:

Work Setting, including bezards: Stahdard office satling.

Scheduls (e, hours and days): | 80% of full time, 8:C0 am fo £:00 PM with Wadnesdays off, subject to adjustment.

Travel Reguiremnents, Rara,

Tools and Equlpmenf: Gourt machine to record all hearings, standard office aquipment,
Customar Interactions: Primarily only during haatings cotdusted under thel APA and In"wrifing. .

gt

O'th‘ﬁl”.

hips BAuGE IS, Sps]

| Required Qualifiuations:

Attornay licansed to practice lawin the State of Washingfon.

Migh level of knowledgs and skill regarding the Administrative Prosature Act, civil procedure (including Rules of Cour),
- state and federal case law arfsing from insurance and-other bualness iaw and practice.

Extenglve expertence in civil tigation.

Preferred/Desired Clualifications:

Slgnificant prior experiance in govaernmeantal decfslonmaklng capaclty, praferably in Insurance. Enforcement work'ls
highly desirable.

08/20/2012

Date: Appoim 214] Authurlty § Nams and Tille:
08{20/2012 Miehael G. Watson, Chlef Deputy Ins. Com.

Dat
f.sz/mn -

3 Em@a 2! poo. Q\w{/ LREMELN
Jxﬂ/lﬂﬁ PP O N

!‘ﬁtﬂ of Was“’“ﬂ“’" DOP 12-002 (8/29/11) WGBS Position Deacription
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Sl
Approved C!ass Title

A ML
Class Code;

— Positaondetalls andrelatedaction have beon taken by Human Resourcea as reflactad balow,

Salery Range:

i
Effeotive Date:

[ Pay Soale Type: Job Analysis On File? Positlon Type (Employee EED Category:
: Yes [ Nel'] - Croup):
Employes Sub-Group: Posltlon Refiramant Ellgible: | Posltion ls: Workers Comp. Code:
_ Yes[] No[] Fundgd (7] Non-Funded [ '
Gounty Code; Business Area: Personnel Area (FEIN):
: lﬁ; ! ! i
kf I i i
Date; HR Deslghes's Name: HR Designes's Title: R Deslgnes's Signature:
Date; Budget Daslgnes's Narme: Budgat Daslgnes's Titls: Budget Designes's
| : Signature:
Ne o Washgion pop 12-002 (8/20711) WS Posltion Description Page 4



Performance and Development Plan (PD'P)
Evaluation

WSO Persottiel

Performarce Perlod
From 07/01/2011 To 068/30/2012

Purpose of Plan and Raviaw [{ Annual [] Trial Sarvice [] Probationary [] Transitional ] Other (specify)

Employes Last Namea Employss First Name . Employee Middle Name {inltial) Employes 1D Number
Patersen Patricla [ 556847
Posltion Class Tille Working Title Paosition Number (Object Abbrav.)
Hearings Examiner 3 ' Chief Presiding 0262

Officer '
Emnployer {Business Area) Divlslon {ORG Unify | Bvaluator's Name o N
Hearings Unit ' Exacutive Mike Watson, Chief Deputy Ins. Commissioner

b

Key Results Assessment  ~ ' - S Do E
To what degree did the employee accomplish-the expected results and how weli were they done? -
1. Ms, Patersen conducted the-ad] udiggtive priceedings @nd made the final decisions in all cases where an
- Insurance company, producer or unautherized insurer contests an action taken against them by the
Commissioner, which included a widle array of issues such as appealsfrom the imposition of fines,
license revocations, cease & desist ordars and other disciplinary actions. She also conducted all other
proceedings which were required by statuté including review and final decisions regarding insuranee
company requests for approval ofproposed mergers and acquisitions, and declaratory judgments. She
continues to demonsirate a comprehensive knowledge of the insurance code and the Administrative
- Procedures Act and the cases that come before her are fully in compliance with those standards. She s
conscientious about ensuring that both experienced attorneys as well as parties unfamiliar with the
hearing process understand thelr rights and obligations. Those.who appear before her are treated in a
fair and impartial manner. - - o ﬁ
2. The orders prapared and issued by Ms, Petersen Include final decisioris from adjudicafive hearinds... ')
Jpr ‘éféﬁ"é'%mfaamgymt{éiﬁfwgn%fm Eg@ﬁh%guﬁ%my&hﬁfﬁ;@m%ﬁ. In"addition ,'_sﬁLe serves as the
SN or reviewing initial determinations in cases heard by the Office of

missioner's designee for reviewing

Administrative Hearings (OAH) and enters the final declsions in those cases on behalf of the
Commissionsr. ’

3, Ms. Petersen c’:ontinueé to be véry professional in her written and verbal communleations with other staif
and with external parties ¢n hearing matters. She understands and is able to explain complex legal
insurance Issues and procedural requirements in & manner that can be understood by attormeys and
corporate officials as wel ds by lay parties and others unfamiliar with the process.

4, Written decisions by Ms. Petersen on cases she has heard or reviewed on behalf of the Commissioner
have been clear, cogent and well-reasoned. Few have been appealed to higher courts.

5. Final brders are being entered by Ms, Petersen within a reasonable period of time following the
conalusion of the hearing process and subrmission of any final written argument. She shows flexibility in

)

~adjusting her work hours to mest scheduling requirements and avoid unnecessary dslays,

DOP 12-012 (10/31/08) Parfoimancs & Development Plan (PDP) Evatuation




Key Competancles Assessment
How well {cr how frequently) did the employee demonstrate the knowladge skills, ab||tties and behaviors expected?

1. Ms. Petersen routinely demonstrates that she possesses the legal knowledge fo successfully petform her

duties as a Hearing Examiner 3. She must draw upon that knowledge on a cons1stent basis in a W1de
range of adjudicative responsibilities.

2. In addition to knowledge of the law, Ms. Petersan is respected for using sound reasoning and judgment

arriving at her decisions, Also, as the Commissioner's deslgnee, she can be relied upon to improve:- upon
Initial orders issued by the OAH, '

3. The majority of Ms. Petersen’s communication skills related to her position are expressed through written
- orders and by conducting hearings involving adversarial parties, Fraom my obsarvations, Ms. Petsrsen is
efficlent, clear and professional in both'the written and spoken word.

4. Ms. Petersen has continued to gain knowledge and experience as a supervisor of a Paralegal who

asslsts her in pedformance of administrative duties. She has recsived training concerning prowsmns of
the collective bargaining agreement and related policies and the PDP process.

5. Ms. Petersen works independently and with a minimum of direct supervision, She adjusts her work
hours and weekly schedule as necessary to meet har 80% schedule and the demands of her position.
She has done so willingly as she cares deeply about her work and tha mission of the agency.

bl

Cther Relevant Information (Gpfional)

. 'This reportls based onﬂyﬂhestijgment .

)

Date Evaluztor's IQWK Ty
5“20”/ ¥ XEh

This report has beeVISCUssed withme. T

Commerits ) Dat Empl@tu \ \@{}‘
: - 18 10/20 (ﬁ@m& (A4l s -

I have reviewed this report and in my Judgment, the px’ocess has been properly followed, I addltion the following
comments are offered concerning the employee’s performanc

Comments : Data . Re ewWer's lgn 1

NOTE: Typically, once the performance evaluation Is complafed and s;gned by all parties, the supervisor provides the employee a copy
and the original 18 forwardad to Human Resources to be placed in the employee’s parsonnel file, Supervisors should check with thelr

* Hurman Rasourees offles for organization specific instructions.

DOP 12-012(1 0/31/06) Rerdormanca & Davelopment Plan {PDP) Evaluation




L.

Performance and Development Plan (PDP) ‘%w{ééa\'\% :

. Expectations
Haa Position Deserlption been reviewsd Pcslion Déscription Updated Parfoimancs Pailod ]
[} Yes [ No [ Yes [ No From 7/1/13 To 6/30/14
Purpose of Plan and Review g Annual [] Trial Service [ Probationary [_] Transitional [_] Other (specify)

{ Employaa Last Namse Empleyaa First Mame Employss Middile Name (intial) | Employas [D Mumber
Pstersen : Patricia D _ 556847 ’
Posltion Class Title ) Working Title . Posltion Number {Qbject Abbrev,}

Haoarings Examiner 3 . Chiaf Presiding Officar 0262
Employer (Busingze Areg} i Dlvlslon (ORG Unit} Evalifator's Name
Hearlngs Unlt _ Executlve ) Jim Qdiarng, Chiaf Deputy Commiastoner

“Posifion Lifkage With Otaal

What Is the orgamzatlon s mission and how do the dutias and responsnbillties of thls position Ilnk or contribute to the
achlevement of the mission goals, and objectives of the organization? Provids hrlef summary.

“rhe mission of the Office of Insurancs Commissloner is to protest consumars, the public Interest, and our state's
economy through fair and efficient regulation of the ins.urance industry.

This position contributes to our misslon by ensuring thal businasses and Individuals r Mgu!ated by the OIC have

S an oﬁaortumw 19 jscelve fair hearjng and Imoartjal review of decigions made by the Insurance Commlssuoner
: anc ,

8 staff

Efasead Of ‘the positlon‘s majei‘ e ]
this performands petied: Liraltihe ~;that a;‘e ?«ey :

il expeciod. af tha amployeeﬂurmg
spacis! mstruetuene. amumd deta):m fing: W at mepetenﬁles to U

et an- Resaurcas oﬂ‘lce regarding any

Key Results Expectad

What are the most important objestives, outnomes arid/or special agslgnments o accomplish [n order to be successful
during this time period?

1.” Toensurs that the hearing process Tor all cases is cenducted in chphance with raqmrements for hoth procadural
-wand substantwe standards,

et INABpENdently draft and enter ﬂnal orcats anqg gisions that conform to statutory requirements and iegai
pt’ece ent applicable to the NANIaUa) ¢ case,

3. That communication with parties within the OIC and outside the aganey ls accurate clear, and concise,
4, That delsions are well-reasoned and able to withstand scruting on appeal.

5. Thatwiitien declsions ars igsued on 2 'timely basis at the conclusion of the hearlng process. To davelop a method
of fracking ha fime between key milestonss in the hearing process.

| Key Gompetencies Expeotad |

What.are the mast Impoctant knowledge gkilis, abllities, and behaviors that the employee should demonstrate In order to be
successiul?

1. Ehorough knowledga of Insurance and reated statutes and case law, the Admtmstratlve Procedurs Act and Coutt -
las .

Reasoning and judgment
Communication skills

Supstvisory skills and abitlty to manage funstions of agencey unit in aceordance with law and agency policy,
Ability to work |ndepsndently

oo N

OIC (714311} Perforance & Davelspment Plan (FDP) Expectations




. Pait 2 Training B DeVe!oprﬁerﬂz Naadsl.pportumtma

What tralnlng and daveiopment naeds and opportunities should the employse focus on durlng this perfarmance peried?
1. Centinuing education clagses spacifle fo responshbilities of this posttion,
2. Any outstanding OIC cora tralnlng classes requlring updated participation.

ey

Part3is Optlona[arrd to. be cOmpIeted .cnl.‘ by figstmplo f'eel- at thié beglhning: af fie- perfbrmamaé pefiod.-

What suggastions do you have as to how your supervisor, co-worksrs, and!or agency managemant can better support you
in your present Job and fullre career goals’?

Once again, ! appreclats the support the agency provides to me In the performance of my rasponsiblities, and to the
Hearlngs Unlt in general. | will also continue fo anpreciate the agegcg $ confinkina.rashgct for my nead for sile

4. complance.yith Thie-24. RE partetladly s profilr pate.communications and OtRer Nigo rlant procadural ries,
and with the Washlngton Ru!es o’f’”Court

The mgnptures o]
ds«velgtttme meﬁ _out{l :

[@ l
@k}y afs Slgnatura

NOTE: Typleally, oncq g p&iformance expectations is completed and signad by all parfies,. the supervisor provides the ;rﬁﬁloyﬂe ]
¢opy and the orlginel Is forwarded to Human Resources to be placed in the employes’s personnef fila. Supervisors should check-with
thelr Human Resouress office fof orgamzanon specific Instruations,

OIC (7/1311) Performance & Devalopment Plan (PDP) Expectations

Pasisctt

[




Petersen, Patricia (OIC)

From: Odiorne, Jim (OIC)

Sent: Wadnesday, February 26, 2014 7:43 AM
To: . Petarsen, Patricia (OIC)

Subject: 13-0293

Patricia,

As | read your.order-denying OIC’ Motion to Dismiss, the tone of footnote 4 seemed harsh, caustic, un-judicious. s that
the Impression we want to give the public in our orders? lim,




* Bill Michels :
- Deputy Commissioner
Company Supervision’ |
© Pos#0286. -

. MikeKreidléf :

Insurance. Commissionat

.Pos# 00D1

xecutive Asst,
Pos# 0107

May 19, 2014

Mark Couey
Pirector -
Speclal Investlgatlons

: Molly Notlette :
Deputy Camrmssnoner
~ Rates & Forfns’
Pos# 0179

Patricia Petersen

Hearings Examiner 3

Pos# 0262

- John Hamje ‘
Deputy Commlssmner .
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OFFICE OF INSURANCE COMMISSIONER
POLICY AND PROCEDURES MANUAL

-SUBJECT:

APPROVED BY:

E MANAGEMENT PROGRAM

MIKE KREIDLER, !nsurance Commissioner

EFFECTIVE DATE:  May 23, 2011

PURPOSE

This policy applies only to non-represented General Service and Washington
Management Service employees. For represented general service employees,
please refer to the specific Collective Bargaining Agreement for information

about the performance evaluation process, You should aiso contact Human

Resources for assistance.

POLICY

A

The Performance Managemsnt Process is part of a positive performance-
based culture that serves the interest of the Office of Insurance
Commissioner (OIC) and the employees who carry out the business
processes of the agency. It fosters employee competence and

* productivity, supports achievement of organizational goals and objectives,

and provides documentation of employee’s strengths and areas needing
improvement.

OIC will adhere to the elements under the performance management rule
within Washington Administrative Code (WAC) 357-37. This policy
governs the administration of a performance management plan and
establishes the following business process.

The OIC Performance Management Program will:

Exhibit C
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1,

Use the OIC’s Perfarmance Development Plan (PDP) form along with
the competencies and measurable results (standards that are easily
identifiable, fact-based, and not readily subject to the biases of the
rater; identify the employee’s responsibility for successfully performing
assigned job duties and how those duties support the organization's
goals, objecfives, and performance management plan.

. Assess how well the employee has contributed to efficiency and

effectiveness in fulfilling the objectives of the organization and the
position.

Recognize the employee’s successful job performance and identify
any necessary changes in job performance.

Provide a method whereby the employee may request a review of the
performance evaluation pracess and procedure used for the
employee's evaluation.

The OIC holds supervisors and managers accountable far:

1.
" related and measurable.

1.

Identifying competencies and performance standards that are job

. Communicating with subordinate staff at the beginning of the rafing

period on expectations of performance, duties and competencies,
special assignments; and demonstrated skills, maintaining
communication during the rating period, and discussing the basis for
the rating at the conclusion of the rating period.

Identifying and providing guidance and accesé to, andfor opportunity
for, training on new or modified competencies.

Conducting and documenting evaluations on subordinate staffin a

timely and objective manner and applying agency specrfred work
standards.

Providing an environment that encourages a performance-based
culture.

The OIC holds the employee accountable for:

Requesting clarification of any job duty, standard, or expectatlon that is
not clear to them.
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_ 2, Perfarming the work that is assigned to them and meeting job

standards and expectations.

3. Communicating on an ongoing basis about any problems that prevent
the employee from successful performance.

4, Seeking guidance and training to effectively fulfil job duties.
§. Participating in the performance evaluation process.

6. Cemmunicating with the supervisor and sharing successes and
problems so that the supervisor can better measure progress and
provide assistance.

] DEFINITIONS

A.

Evaluator

An individual assigned by management to evaluate an employee's
performance. '

Approver (Reviewer)

An individual — typically the person who supervises the evaluator — who is
assigned by management the responsibility of reviewing an employee’s
performance evaluation, to ensure the proper process was followed, and
te advise the evaluator of concarns regarding the employee's

performance that need to be addressed if job standards are not being
met. ’ . :

Employee

An individual being evaluated who participates in performance planning,
adds comments, and acknowledges receipt of the Performance
Development Plan form.

Performa'nce Management Program (PMP)

-An evaluation tool created by the OIC that contains factual and job-based

behavioral and performance competencies that are linked to measurable
and/or observable worik standards for each job category. The PMP
provides a methed to determine how an individual's performance
contributes to the agency’s strategic mission and goals by identifying
acceptable performance work behaviors and linking them to desired



Number 39.0
Page 4 of 6

outcomeas. This data and other analysis information helps to make
decisions on staffing, service levels, promoticns, pay for performance, efc.

E. Competency

Those measurable or observable knowledge, skills, abilities, and
behaviors that is critical to the successful performance of key job roles or
functions. Identification of behaviors dermonstrated and results obtained
is used as measurement for competencies.

F. Standards

The benchmark identified by the agency as an acceptable level of
performance. The work standard is the expectad level of performance
achieved and sustained by an average employee with adequate training
and good work ethic.

in RULES

Evaluators must provide feedback during the appraisal peried and formally
evaluate the performance of:

1. A probationary employee or a permanent employee serving in a trial
service pericd or transition raview period before the employee attains
permaneént status in the position.

2. A permanent employee annually based on the OIC's Performance
Management Program cycle.

Note: Supervisors may complete a supplemental evaluation af anytime they
bselieve it nacessary or helpful,

v PROCEDURES
A. Performance Assessment Process

1. An evaluator must meét with an employee at the beginning of the review
period to establish and discuss the duties and competencies described in
the paosition description. This meeting must take place within 30 days
following assignment to a new position or following the completlon of the
last evaluation. They must identify: :
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Performance expectations

Duties and competencles

How duties support the orgariization's goals and objectives.
Special assignments.

Training,

Skills where the employee shiould focus.

s 8 & & » @

. The results of this initial meeting must be documented in the PDP form.

During the evaluation period, the evaluator observes the performance of
the employee, keeps notes on performance, and communicates regularly

with the employee on successes as well as on areas that need
improvement,

. The next step in the process is fo rate the employee on thelr performance
and prepare to give them feedback at the end of the evaluation period.

+ Review periodic performance notes.
= Rate the competency.
» Ensure the notes justify the rating.

. The evaluator and employes will meet to discuss the evaluation ratings.

The parties should have an open and constructive discussion that
includes what the manager/supervisor and employee's expectations are
concerning the employee's past petformance, future performance, and
training/development objectives. The supervisor must offer the employee
an opportunity to provide comments for the PDP.

. If during the rating period, the svaluator concludes that the employee's
performance is unsatisfactory, the evaluater must notify the employee of
the deficient areas of the employee's work. Additionally, the evaluator
shall develop a performance improvement plan, outlining how the
employee will need to significantly improve in hisfher performance over an
appropriate amount of time. The evaluator provides the employee with a
reasonable cpportunity to demonstrate improvement, unless the evaiuator
considers the deficiency to be exireme. At the end of the designated
review period, the evaluator shall conduct a supplemental evaluation
and/or initiate other corrective/disciplinary actions as appropriate.

The evaluator and the employee signs the PDP form. The evaluator then
forwards the PDP form to the approver {reviewer}. After acknowledging
that the process has been properly followed, the approver (reviewer)
forwards the PDP form back to the evaluator. The evaluator makes a
copy of the PDP form for the employee and the supervisory file, and
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forwards the original PDP form to the Human Resource Office to be
tracked in the Human Resource Management System {HRMS) and then
filed in the employee’s personnel file.

B. Employee's Right for Review of Evaluation (WAC 357-37-075 and 357-37-

080)

1.

However, a general service or WMS employee may request that OIC
review alleged irregularities in the use of the PDP form. This request
must be made in writing 1o the Human Resource {(HR) Manager within 21
days of recelving the completed evaluation, and identify the specific
issues or alleged irregularities to be reviewed. The representative
designated by the HR Manager, will notify the employee, in writing, of the
resuits of the review in a timely manner.

As provided for in WAC 357-48-010, within 30 days of the time that a
general service employee receives the results of the agency review, the
employee may request that the Washington State Department of

. Persoennel review alleged irregularities In the PDP form. This request

must be made in writing to the Director of the Department of Personnel

and identify the specific lssues or alleged irregularities to be reviewed.



CERTIFICATE OF MAILING

The undersigned certifies under the penalty of perjury under the laws of the State
of Washington that I am now and at all times herein mentioned, a citizen of the United-
States, a resident of the State of Washington, over the age of eighteen years, not a party to -
or interested in the above-entitled action, and competent to be a witness herein.

On the date given below I caused to be served the foregoing Rebuttal of Notice of
Receipt of Ex Parte Communications By Presiding Officer From Agency Employee on
the following individuals via Hand Delivery, US Mail and e-mail at the below indicated
addresses:

VIA HAND DELIVERY TO:
OIC Hearings Unit

5000 Capitol Blvd

Tumwater, WA 98501

VIA US MAIL AND EMAITL TO:

Michael Madden

Bennett Bigelow & Leedom, P.S.
601 Union Street, Suite 3500
Secattle, WA 98101-1363

mmadden@bbllaw,.com

Gwendolyn C. Payton

Lane Powell PC

1420 Fifth Avenue, Suite 4200
Seattle, WA 98101-2375
pavtong{@lanepowell.com

Timothy J. Parker

Carney Badley Spellman
701 Fifth Avenue Suite 3600
Seattle WA 98104-7010
patker@carneylaw.com

SIGNED this 21st day of May, 2014, at Tumwater, Washington.

Tinee st

Rence Molnes




