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Qctober 22, 2013

Via Legal Messenger

Honorable Mike Kretdler

Office of the Insurance Commissioner
5000 Capitol Blvd. SE

Tumwater, WA 98501-4426

Re:  Request for ALY for OIC Admmistrative Hearing
Dear Mr, Kréidler:

Our firm represcnis Scattle Children’s Hospital (SCH), a Washington not-for-profif

. corporation, which opcrates a licensed pediairic hospital in Seaftle. 'We have filed today wilh the

OIC Hearings Unit a demard for hearing, a copy of which is attached, Attachment A, We request

that, under your authority in RCW 34.05.425(1), WAC 284-02-070, and other applicable taw, you

assign the hearing of {his matter to an administrative law judge assigned by the Office of

Administrative Hearings in accordance with RCW chapter 34.12, instead of the OIC’s presiding
officer, Patricia . Petersen,

One of the issucs SCH raiscs in its demand for hearing is the OIC’s approval of the
Exchange plans submitted by Coordinated Care Carporation (CCC). Ms. Petersen previousty ruled
in favor of CCC, ordering the OIC {o “give prompt and reasonable approval” to CCC’s Exchange
plans. Findings of Fact, Conclustons of Law and Final Order, OIC Docket No. 13-0232, dated Sept.
3, 2013, Attachment B. The OIC’s staff has moved for reconsideration of Ms. Petersen’s order,
Motion of Insurance Commmissioner Mike Kreidler for Recensideration of Findings of Fact,
Conclustons of Law, and Final Order, dated Septemmber 6, 2013, Attachment C. SCH asks fhal, in
order to provide an appearance of fairness, it have the opportunity to be heard by a neulral hearing
officer other than Ms. Petersen who has previousty heard and ruled on a rolated matier withoui the
participation of SCHL
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Please contact us to let us know your decision regarding this request, or to let us know if we
can provide any additional information or assistance.

Very truly yours,

BENNETT, BIGELOW & LEEDOM, P.S.

Michael Madden
Cardl Sue Janes

FBuclosures
MM/CSI:

ce:  Coordinated Care Corporation
Molina Health Plan of Washington, Inc.
Premera Blue Cross
Bridgespan Health Company
Office of the Insurance Comimissioner, Hearings Unit
AnnaLisa Gellerman, Deputy Commissioner for Lepal Affairs
Marta Del.eon, AAG
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LIST OF ATTACHMENTS
A Seaitle Children’s Hospital Demand for Hearing (without attachments)

B I the Matter of Coordinated Care Cooperation, OIC Docket No. 13-0232, Findings of Fact,
Conclusions of Law and Final Order, dated Sept, 3, 2013,

C In the Matter of Coordinated Care Cooperation, OIC Docket No, 13-0232, Motion of

Insurance Commissioner Mike Kretdler for Reconsideration of Findings of Fact,
Canclusions of Law, and Final Order, dated September 6, 2013,

{0766.0001 8/MO%06827.D0CK, 1}
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October 22,2013

Via L'egai Messenger

Honorable Mike Kreidler

Office of the Insurance Cominissioner -
Hearings Unit

5000 Capitol Bivd. SE

Tumwaier, WA 98501-4426

Re:  Demand for Hearing
Dear Mr, Kreidler:

Outr firm represents Seattle Children’s Ilospitel (SCII), a Washington not-for-profit
corporation, which operates a licensed pediatric hospital in Seattle. SCH submits this demand for
- hearing under RCW 48.04,010(1)(b) and RCW 34.05.413(1) to challenge the decisions by the
Office of the Insurance Commissioner approving the following individual markef Exchange rate
request filings:’ '

Carrier Date of OIC Deciston | Request ID # | Attachment

Coordinated Care Corporation September 3, 2013 259755 . A
Molina Healthcare of Washington, Inc, | September 4, 2013 1 259750 3
Premmera Blue Cross July 31, 2013 254693 C
Bridgespan Health Compeny July 31, 2013 254781 D

SCH is aggrieved or adversely affected by the OIC’s approvals, SCH is the only pediatric

~ hospital in King County and the preeminent provider of pediatric specialty services in the
‘Northwest, Many of these services are not available elsewhere in the Northwesl, None of these
four OlC-approved Exchange plaps has coniracted with - SCH to provide services o plan
parficipants. As a result, current and future SCH patients and families who obfain insurance in these
Exchange plans for their ongoing care will not be able to access care at SCH as an in-network
provider. Because of the absence of appropriate access lo pediatric services in these networks,

' Copies of excerptc;d portions of these decisions are attached as noted in the chart,
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children and families enrolled in these plans will be faced with the choice of nol receiving
appropriate care, or of paying co-insurance or the like, if they do. Many patients enrolled in these
exchange plans who require services available only at SCH are likely to present for services at SCH,
regardless of its nefwork status, more acutely ill and require more services, and more complex
services when they present for care. These patients will consume more resources, thereby reducing
resources available for other SCH patients and impairing the ability of SCH to serve the pediatric
healtheare needs of the region, SCH will, in addition, not be fairly compensated for these services

because of its exclhision from these exchange plan networks. In these and other ways, GIC's actions

have prejudiced SCH and its patients. The interosts of SCH and its patients are among thosc thal the
OIC was required to consider when it reviewed these Bxchange plans, and a hearing decision.in
favor of SCH can substantially einmnatc or redress the pre}udroe caused by the OIC's final
approvals, :

SCH requests relief for the following reasons:

a, The OIC failed to require these carriersto submil complete and accurate imformation
which would enable the OIC to render a fuly-informed and lbgaﬂ y supportable decision on the rate
request filings,

b, The OIC bused its declsmn upon incomplete, insuflicient, maccuraie. and

inconsistent information,

c. The OIC failed to follow proper statutory and regulatory p:occduwb applicable to
reviews of rate request filings, including, but not lmited 1o, failing to co.mder the umdequa ay of
these carriers’ provider networks, which do not include SCH.

d. The rate request filings were incomplete, insufficient, inaccurate, and inconsistent.

e The record does not establish that the rate request filings satisfy the nciwo:l
adequacy review criteria set forth in WAC 284-43-200.

f The OIC's apparent findings with respect to network ‘adequacy are incorreet, not
adequately supported by evidence, and/or not made in accordance with applicable iaw.
' g The OIC’s decisions were not rendercd i1 accordance with the substantive and

procedural requirements of RCW Chapters 48.43 and 48.44, WAC Chapter 284-43, RCW Chapler
34.05, and other applicable statutes and regulations. _

h. "The QIC’s decisions were not in compliance with 42 U.S.C, § 180311} C),
which requires qualified health plans to include within their plan networks “essential community
providers,” as defined to include SCH, and other applicable federal laws and regulations.

1. ‘The OIC’s decision approving the CCC Exchange plan, which includes the use of |

“spot contracting”® or “single payor agreaments” o compléte its network of providers, is not in
accordance with applicable staml'cs and regulations.

b(“H asks the QIC for relief regarding the decisions approving these Exchange plans in one

or more of the following ways:
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" Reconsideration of the decisions;
Imposition of a stay of the decisions;
Revocation or reversal of its decisions; _
Such other and further relief as this tribunal may grant under its authority.

* % & =

Our contact inforimation is:

Mike Madden .

Carol Sye Janes ' .
Bennett, Bigelow & Leedom, P.S.
601 Union Street, Suite 1500
Seattie, WA 98101

(206) 622-5511
mmagdden@bbllaw.com
csianes(@bbllaw.com
Very truly yours,
BENNETT, BIGELOW &LEEDOM, 1.8,
MM/CS]:

ce:  Coordinated Care Corporation
- Molina Health Plan of Washington, Inc.
Promera Blue Cross
Bridgespan Health Company
Annal.isa Gellerman, Deputy Commissioner for Legal A ffairs
Marta Del.eon, AAG

{076600000/MORITE37.DOCX; 2)
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" BTATE OF WASHINGTON
MIKE HREIDLER LT,

BTATE INSURANCE COMIHISSIONER WRITRI LY WEL GOV

FILED
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INSURANCE COMMISSIONER :
HEARINGS UNIT F Searinas 1 "
Fax; (360) 6642782 NI,
Patricia D, Petersen _ Kel lf i"{"ﬂmm B1e Oty
-Chicf Presiding Officer © © Parslegal
{3603 725-7105 , (360) 725-7002
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BETORE THE STATE OF WASHINGTON
OFFICE OF INSURANCE COMMISSIONER

Doclcet No 13-0232

Fhgne: (360) TRE-7G0G .

In the Matter of )
COORDINATED CARE CORPORATION, ) FINDINGS OF FACT,
: ' }  CONCLUSIONS OF L.AW
. A Heslth Maintenance Organization, )} AND FINAL ORDER
: ) '

TO;  Jay Fuihi, M.D., President and
"~ Chief Bxecutive Officer -
Coordinated Care Corpotation
1145 Broadway, Suite 300
Tacomn, WA 98402

- Maren Norton, Bsq.

- Sioe] Raves LLY _
600 University Street, Sujte 3600
Seattle, WA 981014109

Katie Rogers, Vice President of

Comphiance and Reg, Affaivs
Courdinated Care Corporation
1145 Broadway, Suite 300
Tacoms, WA 98402

Barbara Nay, Faq,

Stoel Rives LLP

000 SW Fifth Ave,, Suite 2600
Portland, OR 57204-1268

COPY TO: Mike Kreidier, Insurance Commissioner
Jammes T. Odiorne, J.D.,, CPA, Chief Deputy Insurance Commissioner -
Molly Nellotte, Deputy Commissioner, Rafes and Fotms Divigion -
Annalisa Gellermann, Bsq., Deputy Commissioner, Legal Affairs Division
Charles Brown, Semor Stafl Atterncy, Legal Affairs Division
Andrca Philhower, Staff Atiorney, Legal Affairs Dwzsmn

Office of the Insurance Commissioner

PO Box 40255
‘Olympia, WA 98504-0255

Malling Address: P. O, Box 40255 » Olympla, WA 98504-0255
Bireol Addrasse: 5000 Capltal Biwd, » Tumwater, WA 88501
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Pursuant io RCW 34,05.434, 34,05.461, 48,04.010 and WAC 10-08-210, and atler notice to ail
interested partiey and persons the above-entitled matler came on regularly for hearing before the
Washington State Insurance Commissioner commencing at 9:00 a.m. on Auvgust 26, 2013, and
continued ot August 27 and 28, 2013 gntil ity conclusion. All persons to be affected by the

~ above-oititled matter were given the right to be present at such hearing during the giving of |

testimony, and had reasonable opportunity to inspect all documentary evidence. The {nsurance
Commissioner appeared pro se, by and [rough Andrea Philhower, Bsq., Staff Attorney, and
Charles Brown, Senlor Btaff Atworacy, it his Legal Affairs Division. Coordinated Care
Corporation appeared by and through ity aitorneys Maran Narton, Tisq. and Gloria Hong, Hsg. of
Stoed Rives LLP :

‘NATURE OF PROCEEDING

The puruuse of the hearing was o tuke testimony and evxdeme and hear arguments as “to whether

the Insurance Commisgioner’s July 31, 2013 disapproval of Coordinated Care Cotporation’s
fortn, rate and binder filings submitied on July 25, 2013 for iy Bronze, Silver and CGold
Individual Plan Filings (Ilealth Maintenunce Organization Agreements) for 2014 sales firough
the ncw Washinglon State Health Benefits Exchaoge was in compliance with applicable rules

and therefore the disapproval should be upheld, or whether the disapproval was not in

complisnce with upplicablo rutes and thercfore should be set aside.

" FINDINGS OF FACT

Having considered the evidence and arguments presented at the hearing, and the documents on

file hexein, the undersigned presiding oi‘f:ccr designated to hear and determine this matter findg
as follows:

I, The hearing was duly and properly convened and all substantive and procedural
requirements under the laws of the state of Washington have been satisfied, This Order is
entered pursuant {o Title 48 RCW and specifically RCW 48.04; Title 34 RCW, and regulations
pursuatt thersto,

2, The Affordable Care Act (*ACA") was placed Into law on March 23, 2010, [Testimony

. of feonifer Kreitler, Scnior Insurance Policy and Compliance Analyst, Rates and Forms

Division, Office of the Insurance Cominissioner,]  Very bricfly, the ACA mandates a much
widor accessibility to health core coverage in all atates through the availability of health plang
confemplated in the ACA (identified as “BExchange Plans”}. In complinnce with the ACA’s
mandate, Washington statc has chosen to have its state Extbange plans govemned by &

‘public/private partnership called the Washington State Flealth Benefits Fxchange (“chhauge")
Undet this process, disability carriars, health maintenance ofganizations and health cére scrvice

contractors lcensed by the Washington Stote lnsuraoce Commissioner (“O1C™) who wish to scll
health plans to Washington residents through the Fxchange must submit their form, rate and
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“binder filings pertinent to cach pian they seek to sell, to the OIC. The QIC is responsible fo
review the form, rate and binder filings for each plan and 1) apply the federal rules perfaining io
Exchange plany and also 2) apply the correct provisions of the Washington State Tosurance Code
and regulations which pertain to the particular type of health contract being filed for approval
(e.g., dizability insurance contract, health maintenance organization agreement, health care
service contrdet), If the OIC determines that thoso filings wmply with federal and state statuies,
regulations, guidelines and interpretations thereof, the OIC is to approve those filings aﬁd
transtnit them to the Exchange. The Exchange then reviews the fllings, certifies them as
Bxchange products if appropriate, and seods them to the foderal government with the advice that
those certified filings will be the Exchange plans which carricrs will offer in this state through
the Bxchange. [Testimony of Kreitler.]

~3.-  Tho ACA includes time frames for states’ compllance which are fairly short given that
- the ACA requires that cartiers wishing to seli their plans through the Fxchange must 1) submit
their form, rate and bindor filings relevant to cach plan to the OIC for approval; 2) have them
comprehensively veviewed by the OIC; 3) have them approved by the OIC; 3) have (hem
certified by the Exchﬂng_.,e, and 4) have them approved by the federal government, all in time to
have thom on the market in this state by October 1, 2013, As part of its review process, fhe OIC
and all states are requited to apply federal rules and interpretations-in developing thelr own
procedures Tor filing and review of these proposed Exchange Plans. In addition, beginning some
“time after enactment of the ACA, on 100 or more accasions the various federal agencies ang
divisions of the federal government have drafted, adopéed and even amended federal regulations,
held meetings with states by telephone, webinar and in ‘person, and have published and
distributed  guidelines, question and answer serics and other malerials inferpreting the

requirements of the ACA and have published later documents changing their interpretation of

some of the feders! rules and including different or new requirements for states to receive,
understand and apply in their review of Exchange filings, I"Ic:stimony of Kreitler.] For this
rengon, states have been chaiimged to remain current in receiving, clarifying and applying these
federal rules in the slates’ review process. Changes have beon received by the OIC from the
federal government since at least 2012 throngh at least Juns 2013, [Testimony of Kreitler.} For
these reasons, and specificully because the federal government did not finally establish clear
deadlines for this process for some time, the OIC was unable to provide clear deadlines Lo
cartiers for filing with the OIC until December 2012 and cartiers could not make their initial

filings for comprehensive review and approval by the OIC until Apeil 2012, [Testimony of

Kucitler,] Id addition, while it has no authority to adopt regulations because it is not a public
agency, the Bxchange did establish its own guidelines for compliance, requiring the OIC 1o have
reviewed, approved or disapproved, and submitted those approved filings to the Exchange for
certification by July 31, 2013 so that it could review and submit them 1o the federal goverament
in time to meet its own deadline. Apparenily, bowever, sccording o stalements mude by Q1C
counsel during (e hearing, the Bxchange has extended ifs deadline for the OIC to submii
approved plans to the Exchange from July 31 until September 4 and thereby has implicitly
extended the July 31 deadline for c*uriais o submztfamend fllings wﬂh the OIC and for ﬂw Qic
to approve them.,
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4. Since enactment of the ACA, the OIC has presented many training sessions,
preseniations, publicatlons and personal assistance o carviers to inform them about what these
BExchange plang must include and how thetr form filings, rate filings and binders should be filed
- with the OIC. Indeed the OIC has presented sessions and distributed publications on the federal
changes when they have occurred as well. [Testimony of Rucitles; Bx. 20, OIC's List of
Training Seminars with dules presented; Exs. 21 through 38, OIC publications assisting carricrs

in making Bxchango plan fillngs from June 6, 2012 to current.] OF significancs, in preventationy

and publications, the OIC cantioned carriers fo conceniraie on making certain they bad adequate

nelwotks associated with the Exchange hlmgs [Testimony of Kreitler; Bx, 23, p22, July 10, .

2012 QIC publscutlon ta cargiers,]

5. Coordinated Care Corporation (“Company”) wag formed in 2012 and is authorized by the
OIC w do business in Washington as a health maintenance organization. To date, the Company
has uffered and sold health plans associated with Washington's Medicaid programs. Although
the Company hbes not submitied filings for, or conduefed, hoalth maiatenance orgenizaiion
agreemsnts outside of the Medicaid arena In Washinglon state before, the Conypany hay had
Exehange plans coriificd and approved by other statcs. In addition, its parent company is
Centene, a lacge Indiana health care entity with health plans currently approved and being sold in
many states (although not Washington). [Testimony of Dy, Jay Fathi, President and CRO,
Coordinated Care Corporation.) '

g, Onc or more representatives of Cootdinated Care Corporation (“Company™) alisnded all
training sesstons presented by the OTC. {Testimony of Kreitler.} In addition, the Company hlecd
consultant Ginny McHugh of McHugh Consulting Flem to assist it in preparing its form, rate and
binder filings for the OIC"s approval to soll through the Exchange, [Hercinafler, the Company’s
form, rate and binder filings submitted to the OIC for approvsl to sell through the Exchange are
referred to collectively as the Caompany’s “filings™ or “filing” unless ofherwise noled,] -

-7 On or about December 6, 2012 the OIC published its “key dates for filings” providing
that carviers could make their first fiting on April 1, 2013 with the form, rate sod binder filings
all completed by May 1 and specified that July 31 would he the OIC’s finul date for approval of
the filings. [Testimony of Kucitler] Thesc dates were not fivm deadlines, but Just suggested by
the QIC, [Testimony of Kreitfer] Therefore, carriers had four months under these guidelines to
file and have their Bxchange filings wpproved by the OIC. [Testimony of Kreitler.] In fuct, the
QIC moved these timelines by Beth Berendt, then Deputy Commissioner of the OIC’s Rateg and
Forms Division, to as late as possible beonuse many earriers had problems with their filingy, e.g,,
deveioping their notworks, - [Testimony of Kreitler; Ex, 21, pps. 15-20.]

k, In comphiance with the timelines publshed by the QIC in Decomber 2012, the Company
made itg 1irst fling with the OIC on the first day cariers were able to submit their [ilings, April
1, 2013, [Ex, 40,] This fiing was “not acccpted” by the O1C ou Aprit 3. Tle technical reason
for this action wey that the company. code was not correctly specified and so apparestly the OTC
_System for Electronic Rate and Form Tiling (*SERPFI™) could not download the filing. Tilings
with the OFC are required to be made on the OIC’s SERKF computer gystem, a natfonal system
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adapted by sl} 50 state insurance departments to use; the goal of SERFF is ease of filing for both
carrfers and tho state. (The OLC also voquires fifings by .pdf so the filings are avallable for public
disclosure,) Tor this reason, the filings were not even transmitted 10 OIC staff reviewlng these
filings, {Ex, 40; Testimony of Kreitler.}

g, The Company made a new :ﬁ}ing {its second filing) on April 4 and the OIC disapproved
and closed this filing on April 23, The Company had changed the company code t6.ene that was
recognizable by the OIC and the SERTT system, Ilowever, the filing was mades ns if the
Company wore Hocnsed as a disability insurance company and the filing was a disability
insurance policy, with fhe drafior applying the sectiong of the Insurance Code and regulations
specifically pertaining to disability insurance policles when in fact the Company is only licensed

as a health maintenance organization and so suthorized only to file health maintenance

organization agreements which are subject to different sections of the Insurance Code and
regulations. [Ex. 40; Testimony of Kreitlcr.] Because these two types of health confracts arc o
different, the QIC could not conduet a comprehensive revisw of this filing, {Testimony of

Kreitler.] In response o Exchange filings, the OIC sonds Objections letters fo carriers whose -

filings appear to the OIC to be elose to approvable, stating the OTC's objections and shiowing the
carrier & window of Hme in which to address the objections by amending the wording of their
filings, If tae OIC believes the filings are not close fo approvable due to, e.g., too many OIC
© eoneerns, then the OIC simpty sends the carrter a Disapproval Letter and closes the fiting, which
requirss the eartier to make a now filing if it chooscs to continue to pursue approval, {Testimony
of Kreitler.] Two or three Objection Letters are commonly seat rslative to a single filing and at
fimes nine to ten Objection Letters are sent. The Cornpany asserts, und it was vncontesied, that
Group Health Cooperative received some eight Cbjection Letters in the course of its Exchmage
filings; az shown below, the Company received just one, onr July 25, 2013 when the doadline for
- making the required changes and having the filing agproved was July 31, 2013,

10.  Thoe Company made a new filing (its third filing) on May 2 and the OIC disapproved and
closed this filing on May 10, As willy its April 4 filing, this filing was made applying those
sections of the Jnsurance Code and regulations portaining speeifically to disability insurance
policies and not applying those sections of the Insurance Code and regulations pertaining to

health maintenance organization agreements, and the filing included brackets which were not -
allowed In such fiHings. [Ex, 41, Testimony of Kreitler,] The OIC stafl did, however, condust .

eonplete review of the filing. including a first nolwork review, and was able to identify various
categories of concern about the filing, most specifically the adequacy of the Company’s network,
[Bx. 42.}] On May 10, Beth Berendi, Deputy Cominissioner for Rates and Forrus, contacted the
Company and arranged for a meeting to be held between the OIC and the Company. Deputy
Commissioner Berends, Kreitlor and porhaps other OIC staff met with the Company staff #nd
also s hired consultant Giany Mckugh on May 13, ‘The OIC addressed some of its concetng ia
general categeries but did not go throngh esch concorn due to time Hmitadions, The OIC
expressed concern about the Company’y neiwork, The Company was the only carrler proposing
to construot its own. network, which it believes will keep costs for consumers down, rather than
“rent n network™ as the other carriers did. [Tedimony of Kreitler; Ex. 42, Kreitler’s notes from
Muy 13 meeting} ' .
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i1, Ator before this time, it was undisputed that the OIC sugnested tha® at least for the first
year the Company should “rent a network” bevause the time frame for approval was short and to
review the network adequacy of the Company -~ when it did not “rent & network™ — was much
more fithe Intensive than if the OIC simply had {o idenlify the network rented and approve its
adequacy by nlready knowing the extent and nature of that rented network., Although the
Company considered this suggestion, because its plan model includes its building its own
“natrow networl” ~ and thereby keep its rates for consumers less than the Company’s
commereial carrier couhterparts — the Company determined to continue to build its own actwork.
[Testimony of Jay Fathi, President and CEQ of Coordinated Care Corporation; Testimony of
Ross ]

12, The Company made 2 new filing (its fourth fiting) on May 31 and the OIC disapproved
and closed this filing on June 25, [Ex. 43; Testimony of Kxcitler,] Although the Company had
removed the brackets in this new filing 1t had mistakenly left one or two brackets in, Although
the OIC kenw the Company intended (o delete all brackets in this filing, the OIC felt it could not
delete them itself. [Testimony of Sara Ross, Manager of New Produets and Program Operations,
Coordinated Care Corporation; Testimony of Kreitler.] In addition, the OIC conducted & second
network review. {Testimony of Xreitlor. |

13, On June 27, Kreitler and perhaps other OIC staff again met with the Company, discussed
its position that the remaining bracket(s) were prohibited and again raised its concern sbout the
adequacy of (he Company’s network, |Tostimony of Kreitler; Ex. 44, Kreitler notes from June
27 meeting. ] ‘ - '

14,  The Company made & new filing (its fifth filing) on July 1. In response to the O1C"s
continuing concerns about the Company’s networle adequacy, the Company contrnoted with

Healthway, a nelwork of soms providers it would “rent” in order to addeess the OIC’s concern -

that the network the Company had construetod was inadequate as to some {ypes of providers.
The Company submitted this Agreement to the OIC on July 9, 2013 10 be vongidered along with
- its May 31 Giling. {Bx. 48, Network Access Agreement hatween the Company and Healthways
WholeHealth Network, Ine. ("Tlealthways™).] Healthways is a network other carriers cutrent
“rent” as well. On July 10 the OIC conducted a third network roview, wrote a Network Review
report on that date and provided this report to the Cormpany on July 11, [Testimony of Kreitler;
Ex. 45, OIC’s Network (Formn A) Review duted July 10,1 The Company responded to the OIC™s
Network Review on Tuly 15, [Ex, 46, Company’s Response lo OIC’s Network Review]
Through this process, incloding an carller June 28 email betwoen the parties [Ex. 47, Jung 28
email], the parties wore able {0 resolve many of the OIC’s issues about the Company’™s network
adequacy [Testimony of Kreitler] and on July |5 the Company submitted its Acoess Plan to the
OIC. [Ex. 2, Company’s Geo Network Report indicating location of pediattie spevialty hospitels
and Access Plan.] ‘e OXC apperently still had some concerns, hawever, ay shown below.

15, The OIC did not disepprove and close the Company’s July 1, 2013 filing after review, bug
instcad wrole the Compeny av. Objection Fetler dated July 17 contgining numbered Objections to
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the Company’s July 1 rate filing and binder, snd on July 22 wrote the Company an Objoction
Letter to the Company’s form filings. [Testimony of Kreitler; Ex. 57, OIC’s Objection Letter re
Company’s rate filing; Bx. 52, O1C’s Objection Letter re Cotpany’s Bindor filing; Bx. 53,
OIC's Objection Letler to Company’s rate filing] As detailed above, the purpose of an
Objection Lettor is - instead of simply closing the filing on the date of disapproval - t6 provide
carrlers with the reasons why their filings were not approved and 1o allow those catriers a period

of 4me to remedy these objections (by e.g., furnishing new language or more justification for.
their the cwrently filed language) and to thereby have those current f’ilmgs apptoved,

[Testimony of Kreitler. |

15, When the Compazxy received the OIC’S July 17 and 22 Objection Lelters to its July 1-

filing, under tho cwrrent guidelines from the Exchange it had only until July 31 to file changes,

provide explanations and otherwise remedy the 0OIC's objections.  Accordingly, after recolving

the OIC’s July 17 and 22 Objcetion Letters, on July 25 the ‘Company made changes and/or

- provided additional ;uquf' cation to its July I filing in a prompt attempt to addross the OICs
-concerns expressed in these Objection Letters. [Testimony of Fathi; Bx. 58, Company’s 7/25

response to OIC objoctians re rate filing; Ex, 56, Company’s 7725 responsc to OIC objections re
binder filing, Ex. 54, Company’s 7125'1'63ponse m OIC objections re form ﬁiing.] :

17.  The Compapy resubmitted its July 1,203 §i 11ng on July 25 with changes the Cormpany
belleved (he OIC rcqu!md based on the Ianguap_.,e of the OIC's July 17 and 22 Objection Leters
aad prior communications with the OIC, [Testimony of Ross; Testimony of Fathl; Bx 25.]
Howover, on July 31, the OIC disapproved the Company’s filings yel again (these filings bemg
those originally ﬁ]ed July 1 and resubmitied with OIC’s required changes on July 25), for
reasuns sel forth in the OLC's Disapproval Lettw to the Company dated July 31. [Bx 4, OIC's
DlSBpp‘l‘DVﬂ] Letter dated 7/31/13. }

18,  As of the July 31 date the OIC disapproved the Company’s filings, the OIC maintained
that the DIC could not aceept more amendments or new filings from the Company, for the reason
that the Exchange had set July 31 as its deadline for the OIC (o submii approved filings to it -

19, Since July 31, 2013 when it reccived telephone notice that its July 25 filings had been
aguin disapproved, the Company has been attempting fo communieate with the OIC Lo clanily
some of the reasons for the OIC’s disapproval as stated in the Disapproval Letter dated July 31,
and to find out what it can do to address the OIC's reasons for disapproving Hs filings, eg.,
change language in the filing/provide additional justificatlon for its language, ete, Howcever, if ia
uncontested, and is here found, that the OIC has been mwitling {o communicate with the
Company since the July 31 date of disapproval, [Testimony of ¥athl.} '

20.  Theteafter, on August 13, 2013 the Company ftled its Demand for 11earing to contest the

OIC’s disapproval of its July 25 filings, [Bx. 1, Demand for Hearing dated August {3, 2013,
The Company also attempied to schedule a meeting to communicate with the OIC to elarify what

it could do to address the OIC’s temaining reasons for digapproving its July 25 fitings, Al that
time, and ag OIC counss! agrees, the OJC advised the Company that the OIC was prohibited
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from comumunicating with the Company because the Company had filed a Demand for Hearing
and go now the parties were in litigation; bocause the parties were it litigation, the OIC advised
the Company, the OIC wae prohibited from communicating with the Company (apparently even
if the Company had its attorney present). No teason was given why the OIC refused to
communicate with the Company from July 31 when the OIC disapproved its filings until August
13 'when it filed its Demand for Heasing, [Testimony of Pathi] In addition, the QIC states that it
. is prohibited {rom accepling new filings afler July 31 and 50, the OIC argues, when the OIC
disgpproved the Cownpany’s filing on July 31 there was no opportunity for the Company to
“amend the filing, or make a new filing, fo address the OI(’3 either continuing or new reasons for
disapproval set forth in the July 31 Disapproval Letter, -[Testimony of Fathi] Ilowever, the
Company testified at hea:mg, and it was acknowledged by OIC counsel, and (g therefore hore
Tound, that the QIC has in fact entertuined communications, scttiement negofiations and
new/amended filings with othor similarly situatcd carriers whose filings it disapproved on July
31 even though i has refused to allow any commuinications with Coordinated Care. [Testimony
of Fultl] When questioned sbout whethor the QC i3 not violating ils own stated policy
prohibiting it to communicate/negotiate with carriers in litigation, the OIC then chafiged ifs
‘reason for not communicating with Coordinated Care; the CIC stales that it has chosen 10
communicate only with those carriers whose fifings appear to tlie OIC to be close to being able
10 be approved. In addition therefore, the OIC would then also be allowing those selected
catiers to make new filings afier the July 31 deadline in violation of its own stated rule. While
there may be some justification for distinguishing between carriers in this way, the OIC would
not state how many other earrices were seloeted for additional 11egut,iﬂ{ion or how maany others
were being treafed in the same manner in which Coordinated Care js being treated; yet the OIC
did advise that it selected thoso carriors with which to continue negotiations based upon the
01C’s appraisal, on or gbout July 31 after it disapproved all or most of the subjoct filings, of how
far aparl cach carrier was from the OIC’s requirements: whether that is aui‘f eient justification is
not the subject of this proceeding, Finally, no authotity was presented as to how (he OIC ould
violate its stafed policy of not communicating with carfers in litigation as to some carriers but
ot with Coordinated Care; and how it could allow some carricry lo violate the OIC's. sated
filing deadline of July 31 but not Coordinated Care. Coordinated Care argues that it is being
treated unfaitly in comparison with other wmers [Coordinated Care Prehesring Brief filed
Au{,ust 26' Testimony of Fathi.] ] -

21, The 0IC belleved it is possible that Objoctxons 6, 7. 8,9, posmb]y 11 and poss:bfy 12 of
the totzl of 15 Objections which were the bases of its dmappmvai of the Company’s July 25
{ilings could be redrafted and/or reworked so that those Tilings. conld be approved. The OIC
would have allowed the Company more time {o redraft and/or rework these scctions had it felt
there was enough time before July 31 to accomplish this wolk and approve the filings,
[Testimony of Kecitlor.]

22.  The OIC belicves that Dbjsotiuns 5, 10 and 13 ol the total of 13 Objections which were

the bascs upon which it disapproved the Company’s July 25 filings ate ma}m obstacles to those
filings betng approved. [’Tesmnony of Kreitler.}
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23, The OIC dd not present evidence regarding fie Jevel of itportance or cortectability of -

its concerns, expressed in its July 31 Disapptovai Letter, about the Company’s rate ﬁlmg and
binder filing. '

24,  Conirary o the Company’s assertions, there is insufficlent evidence to show that the QIC

intended only to approve commercial carriers or that the OIC exercised unfair treatment of some
cartiers over others, The OIC' actions inclnded no infentional malfeasance or i1l intent in
treatment of this Company. Both the OIC and the Company were hoth working with thejr best
intentions with complicated new federal laws and regulations which were constantly being
teinterpreted and which incladed nearly impossible timo frames, In short, both parties did the
best they could in the circumstances with the exception, pethaps, of OIC’s refusal to
© communicate with the Compaty begloning on July 31 to the current time when at the same time,
it was found above, the OIC was communicating with some -- but not all — similarly situated
~cartiers and allowing them to file amendments/make new filings afler the July 31 deadling;
whether or not the OIC’s justification for suc!z selective treatment 18 valid is not necessary to
dctcrmtnc herein,

25.  lay Fathi, MD, President and Chicf Exceutive Officér of Coordinated Care Corporation,
appeared ag a witnesa for the Company. D, Fathi presented his testimony in a cletaxtcd and
credible manner und presentod to apparent biases, :

26, Sara'Ross, Manager of New Pmducts and Program Operations for Cpordinated Care
Corporation, appeared as a witness for the Company. Ms, Ross presented her tostimony in a
detailod and credible manner and presented no apparént biases,

27, Jason Nowakowski, a principal of Milliman, Tne. and a consulting actuary for the
Company, appeared as a witness for the Company. Mr. Nowakowski proseniod his tc&tzmony in
a detmled and credible munner and presented no apparent biases. _

. 28, Molly Noilet‘m Deputy Commissioner for the Office of lnsursnce Commissioncr, Rates
and Torms Division, appeured as & witness for the OIC, Although Ms. Nollettc has been in this
position for just a fow weeks, and thereforc did not include preat dotail, she prosented ler
testimony in a detailed and credible manner and presented no apparent biases,

29. . Shirazali Jetha, Actuary for the Office of Insyrance Commissioner, Rates and Forms

Division, appeared as a witness for the OIC in regard 16 the. OIC"s yeview of the Company’s ratc
filing. Me. Jotha was not involved in the procoss at issuc hovein and was not tho individual who
reviewed the Compeny’s filing. The actuary who did review the Company’s rate filings, Lichiou
Lee, wus unavaifuble to testify on the hearing date. Because of this, while his testimony was of
foss value, M, Jetha presented his lestimony in a dcfalled and aredible menner and presented no
appareut biases,

30,  Jennifer Kreitier, Senior Tnsurance Policy and Compliance Analyst, Rates and Forms.

Division, Office of the Insurance Compmssioner, appeared as a witness for the OIC. Ms, Kreitler
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was ‘the annlyst assigned to review the Company’s filings and was the individual directly
involved in each gtop of the QIC’s review process of the Compuny’s filings, Mz, Kreitler has
substantial, detailed and current knowledge of this process. She presented her testimony in a
detailed snd vredible manner and presented no apparent biuses.

CONCLUSIONS OF LAW
Bused upon the above Findings of Pacts, itis hereby concluded:

1. 'The adjudicative proceeding herein was duly and properly convened and alt substantive
and procedural requirements under the laws of the state of Washingfon have been satisfied, This
Order is entered pursusnt to Title 48 RCW and speclﬁca!ly RCW 48.04; Title 34 RCW,; and

regulations pursnant thereto,

2, This matter i3 governed by Title 34 RCW, the Administrative Procedures Act. The
parties agree, correctly, that the Company bears the burden of proef in this maiter, As both
parties also argue in thelr presentutions at heating and as case law under Title 34 RCW dictates,
the standard of proof to be applied in this matter i¢ preponderance of the avidonce. Finally, as
atated in the Company’s Demand for Hearing, in the Notice of Hearing, ag acknowledged by the
OIC and algo by tho Company in its Response 1o OIC Staff’s Motion {o Determine Order and
Rurden of Proof, the central issue n this proceeding Is whether on July 31, 2013 the OIC crred in
disapproving {he Company’s binder, form and rate filings for its Bronze, Silver and Gold
Individual Exchange Plan Filings for 2014, Therefore, most clearly stated, in this proceeding,
the Company bears the burden of proving, by & preponderance of the evidence, that on July 31,

2013 thp OIC crred in glgaggvoymg Coordinated Care Cornomtzon June 25, 2013 Bronze,

Bilver ancE Gold Tndjvidual P!an Pilings for 2014,

3, The OIC argues that its review of health plan filings is “Pass ar Fall” In other words, the
QIC axgues, if one secton of the filing s not it compliance with appiicable siatuss or
regulations, then the entire contract suust be disapproved. In fact, the OIC argucs that it has no
authority to approve a plan which contains even one section which is noncotmpliant, and argues
that it has no option but fo disapprove the plan fling, Therefore, the OIC argues, the only
guestion for the undersigned to decide in this matter is whether every section of the Company’s
Juty 25, 2013 Exchange plan filings (those most recently disapproved) were in compliance with
all applicable federal and stafe statutes and regulations as of July 31, 2013, ‘The OIC argucs that
if the undersigned concludes that even one seetion of these filings was noncompliant on July 31
then the undersigned must uphold the OIC’s disapproval of these filings, Fhe OICs argument
has merit, 1,0, the Q1C certainly cannot approve a fiing on the basis of a carrier's statement that
it “intends” [o contract to havo cerfain providers i fis network. However, us sel forth above, the
contral issue in this procesding is whether on July 31 the OIC erred in disapproving the
Company’s filings. This contemplates not only whether afl sections of the filings comply with
all applicable statutes and regulations (herelnafter colleciively “rules” unless otheswise noted),
but also whether the OIC’s process of review was reasonable. [f review were based only ou
whether any single soction of the filings violates any rule - in complete disregard of the agency’s
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review process no matter what the agency did or falled to do - then one can imagins endless
scenariog of agency abuse which might occur. While it hag been found above that the OIC’s
actions included no ill intent in troatment of this Company, a determination of the contral lssue
herain muyst of necessity include not only whether the filings were in compliance with applicable
rules but alse must include some basic consideration of the review proscss which the agency
conducied; thig is particularly {rue where, as here, -the Company raises significant issues
regarding the review process and claims thut process unreasonably restricted its opportuxity to
have jtg filings epproved. Indeed, while the OIC argues that the only igsue is whether the
Company’s filings are {ully comphant with all applicable rules, at the samo time the OIC spent
far more time — litcrally bours -- presenting written documents and oral testimony sololy
regarding its process of reviewing these Bxchange filings, both in genera! and with regerd to this
Company's fillngs. Thereforc, the OIC Hsclf seems to contemplate that ifs roview process is
relevant to determination of the central issue herein, | ,

4. As found above, the OIC would most likely have allowed the Company more time to
amend fis July 25, 2013 [lings to resolve the OIC’s remaining concerns had the OIC thought the
Company stiil had time to file these amendments. However, on July 25 when the Company
submitted ita filings for the sixth time, including more changes it betieved the O1C was requiting,
because the CIC believod there was not enough lime for the Company o amend-its filings by the
Exchanpe’s July 31 deadline, it simply disapproved the filings, [Testimouy of Kreitler,] At the
same time, as found above, after the July 31 disapproval the Company contacted the OIC in a
strong cffort to be able.to clarify the QIC’s remaining concerns and to be able to filo cither
amendments or a new filing in which the Company infended fo include new revisions the
Compuny understood the OIC requited, 1f the QIC had been willing to comeunicate with (he
Company then , the Company would have had from July 31 to the current time (over four weeks)
fo make the changes it understood the OIC to be requiring, because the Bxchange is still
accepting approved plans from the OIC even now which 1s over four weeks after its Tuly 31
“deadhine,”

5. The OIC had discretion to give the Company additiona] time to remedy the issues raised
in its objections. E.g., the rules requiring health maintenance orpanizations to utilize SERFF are .

--set forth jo WAC 284-464, which provides that “The Commissioner may reject and close any
Jiing thot does nat comply with WAC 284-464-040, -050, and ~060." [Tmphusis added.}

6, RCW 48.44,020 similarly provides that “ftfhe commissioner may” disapprove contract
forms that are stalutorily deficient. [Hmphasis added.}

7. Further, neither the OIC nor the Bxchange is precluded by federal or stute law from
permitting the Corppany to moke changes followinp the Fxchange’s July 31, 2013
deadline/guideline for the QIC o send approved health plans to the xchange for certification.
Federal regulations implementing the ACA provide the Exchange with broad discrelion to design
procegses for QHP certification, and the only applicable deadline established by federal law is
that QHP certification must be completed before the start of open envoliment on October 1, 2013,
45 CFR Sec, 1551010, And while the Exchaoge Is toytired to transmit cortain plan data o the
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Ceater for Medicare and Medicnid Services (CMS") for financial purposcs, there is no deadline
in federal law for when ihe Exchenge must do-so. In ghort, July 31 way not a federally-
established deedline by which the OIC was mandated to begin 1) refusing fo allow amendments
to existing filings; 2) refusing {0 allow new filings; or 3) refusing to communicats with carrlers
whose filings had been disapproved by the OIC on July 31 or another time. . Indeed, the OIC
itself opened a submission window through August 9, 2013 for the refiling of on-exchange plaas
after the Exchange communicated its willingness to congider plans filed through that date.
Although the OIC subsequently changed its position and decided fo stay with the orlginal July 31
deadline, thal activity Indicates that the OIC’s and Exchange’s infernal deadlines are somewhat
flexible, Furthermore, the Rxchange Board voted at ils August 21 meeting to delay vertification
of any filed plans until the OIC could address the pending appeals regarding the disapptoved
plans, agreeing 1o meet agaln on Scpicinber 4, 2013, This activily indicates that the Exchange
degires to provide earriers witl more time to demonstrate that they can offer Exchange plans in
order to provide Washington residenis with adequate health insurance options. The Bachange’s
actions suggest that it is willing to exerclse flexibility to ensure thet the grealest mumber of
conforming plans can be offered on the Exchange.

8. The OIC’s disoretion 1o accept filings after July 31 also extends to allowing carriers the
gpportynily to edit contract languags and plun dala after submission. Indeed, federal law
provides a model for this, providing a petiod of tlme expressly intended for the correclion of
errors in plan data following submission of data to CMS which is called the “Plan Preview”

- process.

9. - The OIC’s advice to the Company that it wag pr oiu‘mted from communicating with the
Company because the Company had filed a Demand for Hearing is not supported by Jaw.
Applicable law allows the OIC staff (not formal counsel) to comimunicate with entities after they
have filed a Pemand for Hearing although courtesy — not law — might vequire that the OIC stalf
communicate oply in the prosonce of (or with the permission) of the entity’s attorney, Pethaps
the QIC 'meant that itz policy, not a law, was to refuss to communicate with onditios afler they
have filed a Demund for Hearing, if this is the sitvation, although it would regrettably jupede

any possibility of settlement, the OIC should have mado it clear to the Company that it hus a .

policy of refusing to communicate after a Demand for Heuring i9 filed because to adviss that e
law prohibits the QIC from such communioation is disingenuous.

£0.  When reviewing the OICs reasony for disspproval of these filings as set forth in its July
31, 2013 Disapproval Letter, the Company’s evidence showed that the Company does pot
disagree with the amount and type of coverage which must be covered. "The parties” differences
were in those scetions where the Company believed its languapge was clear and the OIC did not
believe it was clear. While the OIC’s reasons for disapproval of several sections were valid in
that the language is indeed unclear and/or misleading (see below), in each case both parties
intend the sarme result and the Company has stood ready to amend its language to meet the QI1C’s
concerns since July 31, As found ahave, the OTC has selected some other camiers with which it
will commutticate — and has communicated - after July 31 and is allowing those other carriers {o
make changes affer July 31 to remedy the OIC's concems expressed in their July 31 Disapproval




Findings of Fact, Copclusions
of Law and Final Ovdor '
No, 13-0232

Page 13

Letiers, While this selective process may have reasenable bases, the recognition that the
differences between the OIC’s concerns and the Company’s positions - including ils witlingness
to amend ity Janguage to address the OIC’s concerns - leaves this selective proeess in question in
this specific situation, Therefore in order to ensure the Company is given similar opportunities
to amend its language as other cartiers have been given, the parties should promptly work
together 1o amend the Company’s language to the satisfaction of the OIC but applying ihe
guidance in the Conclusions below. Further, the OIC should allow amendments to its July 25
filings (including allowing a ncw filing to be made i[ that is the proper mechanism to allow
amendments since the OIC actually disapproved this July 25 filing on July 31) so that the
Company hay the opportunity ~ along with other similarly silvated carriers whose filings were
disepproved on July 31 and at least some of whom algo appealed their disapprovals - {o have ls

filings approved, Said conference between the parties on the wording of these sectiong, filing of -
amendmentsmew filing and approval should be done prompily so that the Company’s filings |

might be approved and presentud to the Exchange for certification for sale n 2614, While
approval of the Company’s [ilings is stil within the authority of the OIC, the reviow process al

~ this point must be governed by the Order herein. The OIC is expected to incorporate the.
. Conelusions below, i mmediately mest and/or otherwise communicate with the Compuny to
discuss O1C’s remaining concerits, toview language, provide reecommendations for language to -

the Company and review the Corpany’s filings (Incorporating the Conclusions below into the
OIC’s requirements), Given that the Company has indicated Jt is anxiouvs to make tho
amendments the QIC requires - and juat asks that the QIC make clear what changes it iy
reguiring (so loxg as they arc consistent with the Conclusions below) so that it can make the
changes - L is expected that the OIC can approvs these filings in shart ordér provided the
Company does make the changes the OIC reqoires at this time,

1. Asabovo, the OIC belioves that Objections 6,7, 8, 9, and possibly 11 and 12, of the total
of 15 Objections which were the bases of its disapproval of the Company’s July 25 filings could
be redralted so thal these filings could be approved. [Testimony of Krcitlor; Ex. 4.}

6. The "Adding An ddopted Child" provision Is still toc resiviciive tn conflict
with RCW 43.01.180 and RCW 48.46.4590, Firsl, it is unclear why. [the Company)
has added additional lunguage dcjmmg condittons vf “placement”. Second, it is
unclear what the “weritien notice™ Is a parent must provide regarding the ntent io
adopt the child, The enrollze ks only mguzred o apply for coverage for the new
: dcpendem

While the OIC’s ubove reason for its disapproval of this section is unclear, o
hearing the OIC advises that of this fime its only objcetion is that the Compazxy
needs {0 reguive the consumer to send an “application” to the Company to secure
coverage ratber lhan roquiring fo send the Company “written notification.”
However, the applicable statuwte, RCW 485,46.490, requires the congpimer to
provide “written notice” to the Company, Indeed, requiring “written consent” is
antmlly less restrictive for the consumer and not mere restvictive. Therefore, hat
remaining portion of OIC*s Qbjection No. 6 s of no merit and the Company is in
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compliance with RCW 48.46,490, Tn iis testimony the OIC prescats Bo other
remaining argument that this section 1s noncompliant, )

7. The "For Dependemt Members" provision is too restrictive and' containg
language thatl may conflict with RCW 48.46.320. A carrier may not reguire a
dependent child be “...continwous total incapaeity... " to gualify for coverage.

While the OIC’s above rcason for disapproval of this section is unclear, both
perties intended that thege plans cover dependent members as required by RCW
48.46.320, While the Company asserls it intends to cover dependent membets in
all situstions required by RCW 48.46,320, thc OIC’s concern is valid: the current

language-is unclear and leads the consumer to believe that a dependent child over

age 26 can remain on the parents’ policy only if that child had a “continuous {ofal
incapacity.” To provide slear langihage that indicates that dependent member
coverage i3 broader and in compliance with RCW 48.46.320, the QIC should
propptly review and/or suggest amended language which would meet its concern
that the current Janguage is misleading.

8. The "lamily Planning Services” provision is too restrictive per RCW

. 18.46.060(3)(a) and (d) and ACA A carrier map not pluce resirictions on
accesy fo any FDA approved com?'aceplz‘ve drugs ov devices,

While It was not cleat in the OT("S July 17, 2013 Objectlon prior to disapproving
the filing or in ity July 31 Disapproval Letter, in ity butef and at hearing the OIC
argues that this provision violates RCW 48.46.060(3)(&) and {d) and the ACA in
that a carrier may not place regtrictions on access to any FDA-approved

" contraceptivo drugs or deviees and the (,o'mpany s proposed method of limiting
. provision of brand narme drugs vs. genetles Is appropriste but when it does this it
- must sl dmommodatc any individual for whom geperic drugs or brand name

drugs would be mcdmally inappropriate. Therefore, the OIC advises the language

" must include a mechanism for watving the otherwise applicable cost-sharing for

fhe branded or non-prefocred brand version in these sifuations and the Company’s
contract does not. The Company does not disagree, arguing that its Janguage dops

not place restrictions on aceess o any FDA approved contruceptive drugs or .
devicey, and under a plain reading of this provision all “pregeription drog
- coniraceptives” are covered under the plan without exception. The Company also

argues that the note at the bottom of that comftact page also does not limit the

types of services ond, to the conleary, it explains to the congumer how she can

have prescripiion birth control pills covered at 100% ratber than tho cost-shating

‘pereentage normally required for these types of drugs, While the OJC's objectivn

abaut tnek of walvers for cost-sharing is new ns of July 31, the Company belteves
that is already addrossed o the oxtent it is requared.  The OIC should promptly
review and/or suggest amended Javguage which would meet any remaining
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concerns that the current fanguage is miskcading of docs not comp}y with RCW
48.46.060(3)(a) aud (d) and the ACA.

9. The "Home Heal:k Care Service Benefits™ provivion ¥s too restrictive
eonflict with WAC 284-43-878(1) because ! contains Umitations services and

supplies thal imay be required to provide medzcu:‘!y racessary care in a home

Sedling.

The QIC ﬁrst'brcught up the fact that its coneort Jiere was that this section
unreasohably limits the lype of durable. medical equipment covered for

individuals on home health care in Hs pre-hearing brief filed long after the date of

its disapproval of these filings, Prior fo this time, the OIC’s concern had been in
regard to Ambulatory Care and not Home Ilealth Care Service Benefits. [Ex. 53,
July 22 OIC Objection Letter,] However, directing the OFC’s concesn relative to

.the Health Care Service Benefits provision, the OIC’s argument that this

provision is misleading is valld, As the QIC assests, this issue would be fairly
quickly cuted if the Company cross-referenced this scetion and the Durable
Medical Bquipment section of the contract or otherwise made minor changes to
this wording so it ig clear that an adequate amount and variety of durable medical
equipment is oovered in this contract for individuels on home health care. The
OIC should promptly revicw and/or suggest amonded language which would meet
its vali<l concern that the cutrent language is misleading or does not comply with
WAC 284-43-878(1).

{1, The Phﬂr‘macy benefit defines Mail Order drugs have a "3 Hmes relail cost
sharing” requirement. This language Is confiising and ambiguous per RCHW
48.46.06013)(a). You must specifically define the cost share obligniton to the
member in the policy.

“While the QIC raiscd this concern for the first thme in its July 31, 2013

Disapproval Letler, the Company advises that the OIC has mistakenly
characterized this coinsurance maximum as a deductible which it is nol, bt the
$350 does not represont a deductible nor is it an addifional amount that is charged
to the consumer, Fere, the consumer would be obligated 1o pay a certain

. pevcentage of the bronze product and specialty drugs under the policy tegardless

of this provision and the maximum just places a cap on that amount. If bas no
impact on the deductible; coinsurance is paid in addition to: the deductibie.
Therefore, the Company argues that it has not ebligation to make any revisiony to

the filings. The Company’s interprefation of the requirements of RCW.

48,46.060(3)(a) sppear reasonable. If, however, there is soy language which the
OIC belisves woull make this provision inore clear to the reader thea the OIC
should promptly review and/or suggest amenderd language which would meet any
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12, The OIC believes that Objections 5, 10 and 13 of the total of 15 Objections whick were -

remaining concerns that the current language is misieading or does nol comply
with RCW 48.46.060(3)(a). '

12, The “Premiums” section i still too restrictive In conflict with RCW
48.43.005(31).

While the QLC is correct thet the wording in this section is misleading at best and
i3 # major concern, at the same time it can be quickly correcled.. The QIC ruised
thig concern for the fitst time in its Hearing Brief. [O1C Hearing Brief, p. 18] As
argued there, the OIC believes that the Premiums section of the contract violates
RCW 48.43.005(31) and RCW 48.46.064(1)(a) because 1) the inclusion of the
phrase “{f]rom time to time, we will change the rate table used for this contract
form” is not a fruc statornent because rates vagy only be changed yeatly, The OIC
iy carrect and this concern ls valid. The OIC also argues 2) that the inclusion of
the phrase “{tlhe coniract, and age of members, type and level of benefits, and
place of residence on the premiuvm due date are some of the facfors used in
determining your premium rates” is incemplete because it does not exprossly list
the five tcasons included in RCW 48.46.064(1)(@)(-v). 'The OIC is correcl and
this coneern is valid. While the Company argues that neither-concern is vahid, had
the OIC advised it that it required a change in this language it would have done 5o
guickly, Agabove, the Company should be given the time to promptly change the
wording in 1) above to make clear that the rates for the contract can change only
yearly, and 2) to advise the consumer all the factors considered in defermination
of rates {by cross-reference or other means).

the bases upon which it disapproved the Company’s July 25 {ilings are major obstacles (o these
filings boing approved. [Testimony of Kreitler.)

5. The definition of eligible service iy confusing and misleading [RCW
48,46.06003)(a)] because it does not clearly notify the envollee thar in addition to
in-network cost-share reguirements they will be subjeci o “balance biliing” by
the provider ar facility.

This fs the network adequacy issue, which was the subject of very substaniial
evidence presented by both parties. As found above, the OIC conducted twa
Network Reviews of the Company's nctworl, and on July 10, 2013 conducted
another Netwerk Review, had multiple disoussions with the QIC about its
requirements and remaining concerss, filed its Network Access Agreoment with
Healthways which ¥reated” some network providers such as other cawiers were
doing, fited its Network Access Plan with the OIC, and were by these efforts able
to clear up muny of the concerns the OIC had with the Company’s neiwork
adequacy, After lengthy argument and testimony, at hearing the OIC advised that
its romaining concerns ahout this lssus are 1) the Company has no massege

AT | e . s m——— et it s
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therapists 1o its provider network; 2) the Compauy has no Level | Burh Unit or
pediatric specialty hospitals in its network; and 3) the Comparny is not allowed 1o
use “spot contraots” or “single payer agreemenis” to complete its network of
providers because, ¢.g,, the Providers under the Company’s plan are prohibited
from balance billing the consumer (which those “spot contract” praviders would

do).
, )

No massage therapists in network, Massage therapists are included in
the Company’s network as required, This bas been done through the
Company’s Network -Acoess Agresment with Healthways, By either
July 30 or 31 — Le, before disapproval of the filings — the Company’s
Nelwork Access Agreement with Healthways bad been deemed
approved by the OIC pursuant to RCW 48.46.243(3)(b). Allhough the
Plan Summary did not include massage therapists when describing the
Healthways providers available to the consumer, the Plan Summary is
not. part of the coutract between the Company and Healthiways.
However because the Plan Summary does provide information ‘o the

conswmer and does mistakonly fail fo inclade massage therapists in its

list of included providers, the Plan Sumwmary must be corrected

- imunediately to clarify that the Company’s network (through

b)

Healthways) does m fact nclude massagé therapists.

Lack of specialty hosplials providing Level 1 Burh Unit and pediattic
services in network, As the Compeay argues, carriers are nol required
to include Level | Burn Units or pediatric hospitals in thelr networks,
Rather, pursuait 10 WAC 284-43-200, carors are regrired o inchude
sulficlen{ fucilities to ensure that all health plan services, including
Tevel 1 bum services, are accessible to  consumers without

unreasonable delay and within reasonable proximity o the business or

personal residence of covered persons, laking into consideration the
relative availability of health care providers or facilities in the service
arce undor consideralion and the standards established by state agency
health cars purchasers (such ag the Medicaid program in which the
Company currently parlicipates).  Under WAC 284-43-20002),
sufficiency and adcquacy of choice may bo established by the carrier

~with reference to any reasonable criteria, including provider-covered

person rafios by specially, primaty care provider-covered person
ratios, geographic accessibillty, waiting timos for appoinimen(s with
participating providers, hours of operation and the volume of setvices
available o serve the neods of covered porsons reduiring this specialty
cars, WAC 284-43-200(2) provides that evidence of compliance with
the notwork adeyuacy standards that are substantially similar 1o,
standards establichod by statc agency purchasers (e.g. Medicaid) may
also be used to demonstrate sufficiency, For these reasons, and lhe
fuct that the Company’s network is substantially simifar to the
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standards established by Medicaid - which the OLC agrees it does, and
which is demonstrated in its Network Access Plan -- the Cotpany has
shown that its network is adcquate as to these specially demonstrales
its network sutficiency.

The OIC arpues that the Company 18 not allowed 1o use “spol
coniracts” aka “single payor agreoments” to complete its network of
providers. ‘The OIC argues that this prohibition is primarily becsuse
the consumer is not protectéd in those situations from being balance
biflled by the provider bired under the “single payor agreement.”
Further, the OIC argues that the Company’s contract langusge does
not protect the consumer from halance billing either, Virtually all
carriers on occasion use “sirigle payor arrangements™ in provision of
network services, e.g., when the consumet iz iraveling out of his own,
service aten; in the cuse of an emergency; when the type of services

- rendered by that provider are not commonly required: Indeed, -at

hearing the OIC read language from a Regence hoalth contract which

specifically allowed for such “single payor agreements” and described.

one such type of services as those rendered by pediatric specialty
hospitals [Testimony of Kreltler.] The Lompany does include

sufficient favilities to ensurs that all health plan services — including

pediatric and Level | Butn Services — are accessible to consumers
without delay and within a reasonable area, and it permitted under
WAC 284-43-200 to arrange for “single payor agreements” in the cass
that a pediatric specialty hospital is required or & Levesl | Burn Unit is
requited. Therefore, by this showing, and by the fact that the

Company's plan is substantially similar to its Medicaid network, the -

Company is not required to lave included pediatric specialty hospitals
or Level 1 Burn Units within their provider network.

However, ihe OIC is correct that the Company’s conlract language is
uncfeayr about the fact that the consumer camot be subject 1o balance
billing in any situation, whether tae provider 13 one working through
an “individual payor agreement” with the Company or whether the
provider is a regular Company nectwork provider or whelher the

provider is a Company vetwork provider through Healthways. The

Company must prompily change its contract Janguage in this section to
clearly inform the consumer that he is protected from balance billing
in all of these situations. Clear language which has been deemed
approved by the OIC js found in the Regeace confract read into the
record at hearing. T'urther, although the OIC does not require cartiers
to file their “single payor agreements” with the QIC, in this particular
situation,. given the OIC’s coucers, the Company shall promptly
provide to the OIC the form of single payor agreement” which it will

. use when needed; the form must include a bold harmless clause
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complying with appiicéble rules vo that the OIC hag agsurance that the
consumer is protested from balance billing in any of these three
situations.

10. The Bronze Pmducf, Specially Drug beneflr Includes a 3350 moximum

“eligible coinswrance charge” bafore the service is pald ab 100%. This dollar -

amount iy a deductible and must be sei forth in the policy, rate, and binder us
such. The beneft as stated 1y the policy is mm[eadmg per R(_,W 18.46.060(3){a0
fsic]. -

The OIC identitied this soction as a eoncern for the first time on July 31, 2013
(apparently of necessity as this language way first inchided in the Company’s
filings m ity July 25 filing). The OIC argucs that the Company sceks to place a
$350 deductible on specialty drugs, which deductible does not exist fot other
drugs and thus is lilcgaliy dxscuminatory against enrollees who have health

conditions that require these drugs and is a violation of the community rating
requirement, citing RCW 48,46.064 and WAC 284-43-877(5)(¢). Inaddition, the

QIC argues that a poixoy may not include a hidden deductible such ss this, which
misleads consurers in violation of RCW 48.46.060(3)(n). Onoce again, the partics
do not disagres on the requirements of the rules but only on whether the wording
accurately represents the statutory requirements. For this reason, the OIC should
promptly review andfor suggest amended languagc which would meet any
remaining concerns that the ourtent language is mislending ot does not comply
with RCW 48.46.064 or WAC 284-43-877(9)(c).

1 The Pharmacy Benefit Template, Flants and Berefits template and policy do

not match.  For example, HIOS Plan ID G1836WAG03000F dufines it will use
Forpulary 1D WA FG03, Formulory ID WAFOQ3 is a 4-tier pharmacy option
wilizing copay cost share requirements, The Schedule of Beﬂef its for this Bronze
Product defines certaln drug ters are subject to co!n.s‘umnce tsic}, WANOO3 does
ot include any coin: surance requirentents.

The OIC first identificd this concern to the Coﬁmany in its July 3{, 2013
Disapproval Letter {of necessity a8 sppavently the template was not filed with the

" OIC unti] July 25 and up until that tine this information had been. provided as
C“TBD™). The OT(J advises that this provision can be Temedied if the Company

changed “co-pay” to “co-insurance” in the threo places identifted in the sontract.
flestimony of Kreitler,] Therefore the OIC should promptly review andfor
suggest amended language which would meet any remaining concorns thet the
current languago is misleading or does not commly with applicable rules.

13, The OIC did not present evidence regarding the Ievel of importance or cotreetability of

its concerns, expressed kn its July 31 Disapproval Letter, shout the Comopany’s rate (ijng and

binder {ilings. They are thess, i total:

[
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1. You did not add the countiey you offer these plans in onto [sic] the rate |

schedule or a separate document on the Rate/Rule Schedule tab.

First, the Company asserts there are no statites or regulations that reguire it to

inchade the counties offered in its pians onfo & “rate schedule™ or in a Rate/Rule -

Schedule tab, nor did the OIC provide any anthority for this requirement. Second,
the Company srgues that the OIC has had since May 1 to identify this alleged
deficicney bui raised it for the first time on July 31; and had the Company been
notified this was a concern il would have been easily remedied. Iowever, the
Company grgucs that i had already cloarly idendificd the counties: that were

. offered in its plan in its product submisgion, [Ravised Product Submission,

submitted July 25, 2013,] The Company also argues that the offercd counties
weee slso included in its Form A subinissions with the most updated list included
in the off-cycle Form A submitted July 25 and as part of its binder submission,

. and that therefore there should have been no question regarding which counties -

were included in the Company’s plan, Testimony presented by the Company was
persuasive and indeed, there appears to be no clear authority for the QIC to
require anything further from the Company at this time, The OIC staff actuary
who reviewed this rate filing presented ne evidence, and little value could be
piaced on nonspeeific cvidence from an O1C actuary who had not revicwed this
fi ]ing and could only te.stlfy generally, For this reason, the OIC should pmmptiy
levtew this requzromcni in light of this Conclusion.

2. You did not provide methodology, fustification, and calewlations wsed to

" determine the contribution to surplus, confingency charges, or risk charges

inchided in the proposed base rates. Furthermore, your definition of “profit” and
Seontribution to surplus " is inconsistent with WAC! 284-43-910(13),

. The OIC argues that the Company failed to providc-xiwthqdoiogy, justification

and calevlations used to. determine the conwibutlon to surplus, coniingency

obarges, or risk charges included in the proposed base rates. However, hased

upon 1) evidence and argumont présented by the Company and ity consulting
acluary; and 2) evidence and argument presented by the OIC which Jacked

_evidence from is reviewing actuaty and presenied unclear evidence from another

QIC actuary who bad not been ipvolved in this review, it is concluded thas the
Company_ showed that it has provided methodology, Justificution and caloulations
as required. [iestlmonv of Jason Nowakowski, Principal and Consulting Actuary

- with Milliman, Ine. in Seattle; Testimony of OIC Actuary Shirazali Jetha.] ‘This

conseriis of ne validity,

3. You dld not submii the calculations and Justlfication of the area factors. You
mentioned thal Exhibit 3 describes the expected reimbursement level us a
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percentage of Medicave and rating factors by rating area. Howeve,' theze i no -

- Exhibit 3 attached to the rate filing,

The Company did uttach Exhibit 3 fo the rate filing a8 required. [Testimony of
Nowakowski; Testimony of Jetha,] This concern is of no validity,

4, You did not provide the supporting documentation and ci:r?c_t}{au‘om’ Jor the
Sigures used to calculate the Index Rate to Base Rate in Appendix R, You
mentioned that Exhibits 44 und 4B include detailed calculavions for SG&A and

Licensing, Taxes and Fegs. However, there are no Exhibiis 44 and 4B attached

- 1o the raie filing,

The Company aftached [xhibits 4;\ and 43 to the rate ﬁlmgs a8 required.
- [Tvstnnony of Nowakowski; Testimony of Jetha.] Thls conoern is of no validity,

14, The OKVs reasony for thﬂappwval ot e Company’s Bmdu‘ filing are included at Nos,
14 and 15 of' its stappmval Letter, as follows: .

14, You do not rate based on tobacco use. Therefore, celi K10 should read “Not
Appt’wab!e " in the Ra{mg Business Rules templaote.

15, You do not have a tobaccaﬁus'e Jaclor. The Rate Datq template shnu!d ot
- ine ?ude u tobaceo rate columa,

In i‘m Hearing Brief, the OIC admits that these objeotions wete “simply technicul
correclions.”. [OIC's Hearing Brief, p, 19.] Although the OIC does not cite to
any statute or regulation that requires the changes it required in Nos. 13 and 14,
had the OIC ralsed these issues prior to disapproving the filings on July 31, 2013

the Company could-have remedied thess {ssues fairly quickly. For this reason, the:

OIC cmi require the Company o muke these technical corrections, but they
santot be an obstacie to approval of the Company’s filings,

15, Baged upon careful consideration of the evidenoe pmscntﬁ:d, and the arguments of the
parties, and upon the above Findings of Facts and Conclusions of Law, it must be recognized that
the specific situation involved in this particular review of the Company’s filings is unique. This
. situation involves unigquely short time frames mandated by the ACA for review and approval of

~ the Fxchange filings. (as opposed, e.g, to the more normal File and Use process of QIC
approvals of filings); it fnvolves uniquely complex new federsl statules which were the subject of
over 100 new federal regulations, interpretations, reinterpretations and other dictates and changes
thereof; and il involves already complex state rules and other uniquely difficult challenges for
botl the OIC, (s Exchange and carrierg seeklng approval and certification (o sel] thely products
throuph the Exchange, Allowing a window of time for modifications following the submission
deadline s well within the OIC's disoretion and in full accord with federal rules and the clear
goals of both federal authoritics and the Exchange. Under the clrcurastances presentsd here,
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permitting the Company to quickly make modifications as lodicated above is teasonable and
appropriate. Fox the OIC to now fail fo provide the Conpany with a short time period, and good
commurtication and cooperation, in order to allow the Company to address the OIC's concetns as
identified in its Disapproval f.etter (as modified by the Conclusions above) would be 1o invits 8
consideration that the OIC might have erved in disapproving the Company’s flings on July 31,
For the OIC to uge its discretion in allowlng the Company to quickty make medifications now -
50 that the Company has the opporiunity to gain approval and certification to sell its products
throngh the Exchange for 2014 is reasonable and permissible and would both cnsuse that the

Company is in compliance with applicable rules and ensure the OIC’s review process was -

reasonable under shese unique circumslances,

- ORDER
On the besis of the foregoing Pindings of Facts and Conelusions of Law,

IT IS HEREBY ORDERED that the Washington State Insurance Comimissionet shall allow the
Company a short period of time, which would still accomunodate the Exchange in its
responsibilities, In which to make new/amended filings which remedy the OIC’s cbneerns
cxpressed i its July 31, 2013 Disapproval Lettor (as modified by the Conclusions above);

IT IS FURTHER ORDERED that it is expected that, beginning on the date of enky of this -

Order, the OIC will provide prompt, reasonable guidance and recommended language to the
Company as appropriaie to assist the Company in remedying the OIC’s concerns expressed in its
July 31, 2013 Disapproval Letter (83 modified by the Conclusions above), with the common goal
of assisting the Company in obtaining the OIC's reasonable review and approvat of its filings in
~ time to be certified by tho Exchange for sale in 2014; '

IT IS FURTHER ORDERED that the OIC shall give prompt tevlew and reasonable approval

- of the Company’s filings provided the Company has addressed the reasons for disapproval set
forth in the OIC’s July 31, 2013 Disapproval Letter (as modified by the Conclusions above) to
the reasonable sa,nsincu:m of the OIC and being guided by the above Findings of Yact and
Conclusions of Law above,

IT 1S FURTHER ORDERED that in light of the unique circumstances of this matter, this

proceeding shall remain open undl the Company has made new/emended filings, through the -

Company’s and 01Cs comomnications topother, and until the OIC has made determination
concerning approval of these new/amended filings. At that time, the parties shall notify the
undersigned of the disposition of the OICs roview of the Company’s amonded/new filings;

IT IS FURTHER ORDERED thul, aiso in light of the unique ciroumstancss of this matler,
should .the parties have questions about the above Cenclusiehs of Law ay they rclate to the
approvability of any new/amended filings, they may costact the Hearings Unit to discuss the
issue, which would involve the parties and the undersigned, in an effort to promptly resolve eny



Findinge of Faet, Conciusions
of Law and Final Order

No, £3-0232

Page 23

outstunding issues which might otherwise delay prompt scitloment of any issucs concerning new
*language and/or the O1C’s review und reasonable approval therepf,

ENTERED AT TUMWATER, WASHINGTON, this E day of Septembér 2013, pursuant
to Title 48 RCW and specifically RCW 48.04 and Title 34 RLW and regulations applicable
thereto,

PATRICID. PETERSEN -
" Chief Presiding Officer N\

Pursuant .IQ_RCW 34.05.461(3), the ﬁartics‘arc atvised that they may seek reconsideration of this
order by fillag 2 request for reconsideration under RCW 34 05,470 with the undersigned within

1 :la.ye of the date of service (date of mailing), of this grdez Further, the paities are advif;ed that,

withip 20 dav*& after date of service {(dafe of maﬂmp‘) of this oider, ) filing a petition in the

- Superior Court, at the pelitioner’s option, for {a) Thurston County or (b} the county of the

pa.ht;omr 3 Seqfdenw ar mmctm] place of husiness; and 2) deiwery of a_copy of the petition ‘o

p-artxcs of record and thc Office of the Attornev General,

“Dheglnration of Myfiing

1 dechng wnder ponaily of pagury undar tho Faws of the Stale of Washington thet on lhe date tisted bebow, [ malicd or emised doitvery thiaugh
ot olfice malhig cusiom, st copy of this dovamsat lo e Eollowing peopls at thoir nddrosses fisted above: Jny Fathi, MLD., Katic
Rogers, Mugn Moron, Fea, Hurbarn Nay, Bsq., Mice Kealdler, Janer T, Odimene, Jihn 5. Hamle, aq., Marcta Stickler, Bsg., ahd Anpnlisa

CGralbemiany, Esq.,

DATED this Br{'day of Boptember, 2613,

A Qo
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I INTRODUCKION |

The Office of the Insurance Commissioner (“OIC") tospectlully .rcc;ucsts
rcconsidmﬁﬁpri of poﬁioﬁs of the Findings of Fact, Conclusions of Law, and Final Order
in the abovc«capti'onéd malter, entered on September 3, 2013, (“Final Ordér") QOIC
| disapproved the mte, form, and bmder filinps filed by Coordinated Care Corporation
(“Leard inated (,are") on July 31, 2013,

First, the Order failed to properiy resqive the couflict with a decision on the
mexits, and instead impermissibly direcicdl setflotmont. While the Final Ocder properly
concludés ‘that some bases upon whicia the OIC disupprovéd Coordinated Carc’s filings
were “valid”, the Order fafled to resolvc:the conflict {'}y- issuing a determi.natinn. Rathei,
the Order required the QIC to cntcr-into'a type of settlement nego'tiation.witiz Coordinated
' Cai-c, to resulf in r.eﬁiing, approval, and entrance into the Exchange, Such a directive i
-improper, exceeds the_lscope of administrative judicial authority, and is unsupporied in

fawr,

Mailing Addross: P O. Box 40257 » Clympla, WA 88504-0257
Strael Address! 8000 Caplio! Blve, » Tumwalar, WA 98601




Secolnd, the Winal Oxder's coﬁclusions rested upo.n improper admission of |
evidence of scttlement negotiations in unrolated litigation.

Third, the Final Order contains errors of law that effectively force the OIC to
permit Coordinated Care to enter the Exchange with an insufficient nefwork baged on a
continet methodology that is confrary to the laws app}ica_b[e to health maintenance
organizations (“IHMOs™).

Fourth, the Final Order.comains Findings of Fact about communication between
Coordinated Care and the CIC du’ring the proceedings that ate not supported by an
objective cva]uationlof the record,

Despite the objections desctibed in this motion, the parties have somplicd with
the directives in the Final Order, T.hc OIC recognized that thore was. 0o méaningful
opportunity {o bilng this Motion prior to engaging inlthat work if Coordinated Care’s
plans were to bo approved for the .Ex'change. Qut of respeet for the judicial process, the
OIC has wgrl;cd cocpimtivaiyl with Coordinatcd Care to resolve those items that the
'Il?iliai} Order identified as “valid” bases for disupproval, _and the plans that were the subjoct
of the hearing have now been approved for cortification by the Washington Health

Benefit Bxchange.

.  ARGUMENT

A. The Final Order failed to resolve the matior with a deefsion on the merits,
justead improperly divectiung settlement, In this, the Final Order exceeds
sdministrative judicial anthority, and is unsupported by law.

The Kinal Order does not resolve this matter with o’ decision on the merits.
Instead, that order commands OIC to allow the Company to rovise its filings, provide
Meotion OF Ingurantts Compissioney Mike Kreidler
For Reconsideration Of Findings Of Fast,

Conclnsions OF Law, And Final Qrdor
Page 2



“reasonable guidance and recommended lunguage” to the Company to vorect its
deficlencies, and “give prompt and reasonable approval of the Compﬁny’s ﬁlings
provided the Company has addressed the reasops for disapproval..,” Final Orxder, at-22.
It goes 6n to state, “this .proccodjjng.shall remain opoa until the Company has made
new/amended filings,” and to require the pasties fo notify the ﬁearing Officer of the
disposition of those filings,

The Final Order ciles no authority it the APA, the Insurance Code, ot ofherwise,
which allows the Tlearing Officer to refuse to rule on a ma-tter, instead holding that matter
open until n compulsory settlement, the terms of which mre dictated by the Hcari:ag

Officer, has been reached.

While the APA doos strongly encourage informal settlements, it does not compel -

setilement.  See RCW 34.05.431¢1), WAC 110-08~I'130(1)(g), and WAC 284-02- B

. 70D E) (allowing for prehearing conferences for settfeont or simplification);
RCW 34.05.437(1) and WAC }0~{}8~l§0(5) {requiring presiding he.a_n'ng officers to allow
~ parties the opportunity to make offers of settlement); RCW 34.05.060, WAC 10-08-
130(5), and WAC 10-08-230 {cncouraging inf;:mmal settlcmcnts). However, the APA
“does not require any ﬁarty or ofler prrson to setle a matter,” RCW 34.05 060. See alsc
CJC 2.6(B) (prohibiting judges from acting “in Ia manner thaf coerces any party into
. ,se‘ttlemen‘u.’l’) | |

Further, there is no authority in the Admmmtmtwe Procedures Act (Title 34.05
RCW}, the Model Rules of Proceduse (WAC 10 ~08}, the Tasurance Code (thle A48 RCW),
the rules promu]gatcd under the Insurance Code (WAC 284), or the letter delegating
authority to Hearing Officer to preside over hearings, that authorizes the Hearing Officer,

Motion Of Insurence Commissioner Mike Irefdier
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or any other Administrative Law Jfudge, to foree the Insurance Commissioner, or his duly
appointed Deputy Commissioners and staff to settle matters thu_tl they have detetmined
should not be gettled, particulatly with a oarrier whose filings have in fact been found
deficient.

Not is tﬁere’ any authority which allows # Hearing Officer {o be privy to - let alone
m-onitor ~ gettlement negotiations, Certainly there is no authority for a judge to dictate

the tetms of settlemont and warn that failure to settle on those tertns “would be to invite a

consideration that the O1C might have erred in disapproving the Company's filings on

July 3L.”. That disspproval was either correct or it was not, ‘I'he Kinal Order

appropriatoly sels this forth as the precise issue before the Hearing Officer, “Therefore,

most cleasly stated, it this proceeding, the Company bears the burden of proving, by a

prcpondcréncc of the evidence, that on Ju_ly 31, 2013 .the OIC erred in disapproving
Coordinated Care Corporation's June 25, 2013 Bronze, Silver and Gold Individual Plan
Filin gs for 2014, Final Order, at 10, 2. Thoro is no authority cited, nor could there be,
far the proposition that an Administrative Law Judge may changc-a legal -ruling Qs

1

punishment for one of the parties” failure to cooperate with directives in an Order,

The Hearing Officer cleatly has authority to find that the OJC properly

tespproved Coordinated Carc's July 31 filings. 1n large part, the Final Ordor does
gclmowledge that the OIC’s rersony for rejecting Coordinuted Care's July 31 filings were
valid. There is 10 question that, had the Hearing Officer found the OIC’s reasons for

disapproval were all invalid, she has the authority to find that the OIC improperly

rejected the filings as they existed o July 31, and order the OIC 1o aceept those ﬁiiiig& as

they existed at the time, The Hearing Officer arguably even has aithority to conduct a
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DEW TEView u.sir;g a lcgelxi definition or understanding that did not exist, or wag not used
when the original review was conducted. But the Final Order dogs' not compel the OIC ¢
approve or &isappl;ovp tho fiilngs as thoy oxisted Ion July 31, c.r 1o c;c_md.uct a new review
in light of a new analiysis on a question of law. Instend, the Final Order acknowledges
that the filings were Iargclsr deﬁcz;ent for the reasons asserted by t.hé OIC,. but nonetheless
cumﬁels th{; QIC to cnfor into sctﬂcmcnt nogotiatiofis with Coordinated Caré to assist

'-.Courdiﬂated Care in amending its filings in order to become acceptable” to the OIC.
Similarly, the Final Order c‘iteé fto express or implied statutory authority .allowing - ot
alone compelling - the OIC to diaft portions of the very dolcu_mems. and filings that the
OIC is compelled to regnlate. "

The Final Order esééntia!!y asgerts that because the OIC chose to settle with
~ ceriain companies, it wa§ required fo offor sctiicncnt to this company, and then compels
~ the O¥C in.to that settlement, even di clating thclmﬁns of that .éettiameﬁt {that OIC was to
“promptly review and/or sugpest emonded language which would meet any relnainiﬁg'
concerns that the current iaﬁguago is mis]cadipg or docs not comﬁly with applicablo
rules”). See, e.g., Final Order, _a..t 19, However, ﬂic- Fingl Order cites absoluicly no
aﬁthority for thig command. .Nona exists, |

In ordering the OIC to seitle fts disputes concernitg Cgitl}'dinatEti Care’s filingy, |
the Fival Order createg two dangerous precedents, Pirst, & com.pcls rhle'OIC tlo not only
provide spccialiicd,and émcwd legal advice to a specific privats comﬁnny, but to
effectively draft portions of thelr contracts. Because the OLC regulates those same
contrécts, the Final Order has essentially éi'eated a conflict of interest for the QIC. ’I‘he.
Final Order has created the vory real potential for Coordinatéd Care to claira at n future
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date, that the OIC eannot take enforcement action against Coordina*.ed Caate concering

those contmctua{ p:ovts;ons, bccausc the QIC xtsctf drafted thom

Purther, in wmpeiling scttlcmcn{ with one carrier because the OIC aniawd inte

 settlement discussions with & wholly separate and unrelated carrier, the Firal Order set

the dangerous precedent that the OIC is now compelied 10 sottle with any carrier who

challenges the OIC’s disapproval of their ne_iwdrk, rate, form, or hinder filings, The Final
Order effectively broadcasts fo every health cau.ie_r in the state that, Iby demanding 8
hearir{g o1t any disapproved filing, they can foree the OIC to fix thoir ccntractslfor thom,
monopo}fz‘ing 'étaff time, and urilaterally r;arranging the distribution of OIC resomrces..

This js particularly problematic beenuge with the open enrollment deadlines of the ACA,

“beginning with this year and moving forward, thero will always be a deadline for fealth

pluns 10 be approved, Usuweping the OIC's resources By compelling settlement

negotiations will have pote'-ntiallj!- devastating effects on the QIC’s ability to approve

p] ans. This issue will only ot worse, as more carricrs and plans enter the exchangs, and

more plans are subject to the federal dcadlm*cs ‘that fm this year only apply to plans
| offej ¢d in the Exchan ge. |

What the bmal Ordcr attempls to do is compet the OiC’s discretion. Thb Final
Order nofeb “For ibe OIC to use lts discretion in ctilowmg thie Company {o qu ickly make
modifications now . . . is rcasmmble and permmmb]c. Fmal Qrder at 22, However, the
Ilea_ring Officer does not havé authority to compel the Commissioner®s t,['i.scwtion, or that
of hié appointeci.Depu'ty Conimiss_ibners and staff. 'I'he Hearing Officer has authority to
review decisions for compliance with the law, and to consider whother stlaf-f have abused
thelr discfction. But no finding of an abuse of diseretion was made in the recorl, nor was
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cvi&cnc'e presented 1o mceet the difficult showing that an agency has abused its discretion.
In fact, the Final Order acknowledges that the OI_C," did the best it could uﬁder the u'nidue
and diftlcult circunjsfanccs immpesed by the Affordable Care-Act. Further, the Heating
.Ofﬂcct cannot rely on the OIC’s deciston not to enter nto selilement negotiations as the
basis for an abuse of discrétion-, because there ig no legal requirement %z;ywllefe to
_mmpef the UiC fo enter into settlement negotiations. While it may be permissible for the
.0IC t;) exercise itg discretion i.n the man.nar suggested by the Hearing bfﬁcm‘, it is not
" permissible for a Hearing Officer to eompel the exercise of that discretion in keeping
withl her own préferenceg, -

| 0IC muy be reading t00 much into the Fiﬁa} Order. The Final Order docs.stélfe in
geveru! placey that QIC is being compelled to re-write Coardinated Care’s filings for it in.
light of the extraordinaty _situatioﬁ presented bji the fact that the Exchanges are un

entitely new entity for which foderal rulos and guidelincs were being promulgated even

as the QIC was attempting to review plans foi" complianve with them. See, e.g, Final:

Ondér at 3, 3. Thé Final Order appropriately states that “it must be rocognized that the
specific situation invelved in this particular review of the Company’s ilings 18 unique.”
Final Order, at 21. -

It may be that sach is the Hearing Officer’s rcasbning behind th.c dircetives Iin the
Final Order, and Is meant tp apb_iy oﬁiy to Coordinated Caré and only In this one, upique
sitvation. ¥ so, OIC ﬁrg_gi the Hearing Officer to reconfigure the Final Ouder, maki_ﬁg
thatl wbundantly clear. While the OIC s;anda behind its 0bj¢c(ibns, the agency
acknowledges thut such u clarification would at Ie;ist avoid thé perils presented hy
roference to thé Final Order as preoedén.t.
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B, ‘The Final Order’s conclusions rest upon improper admi_ssion of eyidence of
settlement negotistions In nnrclated litigation.

OIC respectfutly submits that the challenged directives in the Final Order rely ot
factual errors that. 1) are supporied solely by evidence of settlement negotintions
introduced by the Hearing Officer, not by either party, and which should have been

barred by B 408, and 2) are not supported by the evidenee in the record.

Over the OIC’s objection, the Fin,ai Order relies on evidence that the OIC had

entered iﬁto setllement negotiations with carriers in imtelated matters. Final Order at 8.
Unider Evidence Rule (“ER?) 408, this information should nover have been admitted tuto
evidence, or considered by the Heating Officer, in thc Cour'dinatcd Care hearing,

ER 408 prohibits the admission of settiement negotiations for the purpoge of

proving liability,  Although ¢he Rules of Rvidence are not strictly adheted to in

administrative proceedings under the Administrative Procedures Act, Title 34.05 RCW.

(“APA™), they cannot be wholly ignored. RCW 34,05.452(2) still requires that a
presiding hearing nfﬁcpr “ghall refer to the Washington Rules of Hvidence as guidelines
f:or evidentary rulings.”

Tis révemi ble error to admit evidence of settlamcnt'negotiations‘ with third partiesl
and in unrelated proceedings. Grigshy v. Cily of Seattle, 12 Wn.Apb, 453, 458, 529 P.2d
1167 (1975). Ly Grigsby, the plaintiff wus a passenger in an automobile accident. Jd. at
454. He setfled with the r:irive_r.of‘ the car ho was iﬁ, and subsequently sued the City of

T

Scattle for neglipent dosign, construction, snd waintenance of the sireet. d. The Court

of Appeals found it waz 1',evers'ibl.e error for the jury to be informed that the Plaintiff had -

settled with the drivet, Zd at 458,
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ER 408 does perntit evidence of setlement negotiations for Himifed purposes, such
as to prove bias, prejudice of a witness, nogating claims of undue delay, or prDQing
obstruction of justice. None of those claims were present in this cage.. In faci, the
Hearing Officer found that the OIC witnesses were “credibié, and presented no apparent
biases.” Final Ordor at 9-10. Nor was this prawntéd by the OIC to negate claims of
undue delay. No other exoepiibns to the pmhibi.tio'ns nBER .t.tOS are preseit in the record.

Furﬂ:er,' the APA provides that a “presiding officer shall ﬁot basc a findinp
exclusively on such inadmissible evidcncel nnless the presiding officer determines that
dohig 50 would vot unduly abridge the parties’ opportunities o confront ‘witnessed and
rebut evi'dcncc.. The busis for this determination shall appear in the order.” RCW
34.05461. Tere, the Final Order containg no such determination regarding the evidence
presented by the Hﬁéring Officer about scitlement negotiations with othor parlies, On the

“contrary; the e{'idqnce of the QIC’s settlement dischssions with 0th§r cartriers was not
submitted by citﬁer patty, but by the Hearing Officer hc-mclf. ‘fhc Flual Crdcr cites 0o
testimony or exhibit demonstrating the OIC’s settlement negdtiations with other carriers;
Comﬁinated Cure was apparently uwnawaie of the OKC's scttlement discussions with ofhcr

cartiers until tho Hearing Officer introduced the subjeet. The OIC could only object; it

had no oppottunity to confront the Hearing Officer as & witness. She was not sworn tn,

and could not-be quostioned about basis for her conclusions that seltlement tafks with.

otlier catriers were relevant 1o this case, even though those carriers may have had entirely
different licensure, filing deficlencies, or ability to promptly correct the prdblems in their

filings.
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The Hearing Officer’s decision to not only consider, 5115; inject, evidence of the
OIC’s setflement discussions in other proceedings as evidence that the OIC mish;tt1d1ad
Ccordinated‘Carc’s filings, aiso calls the Hearing Officer’s impartlality into question,
The Code of Judicial Conduct (CJC), though not binding on administrative law judges, is
instructive to the extent it sets out the standards for judicial conduct in the Sto of
Washington, Fucthet, the APA provides that “Any individual serving or designated to
serve alone or with Io't.hers as presiding officeris subjeet to disqug}iﬁcation fur bins,
prejudice, interest, or any other cause provided in this chapter or for which a judge is-
- disqimiiﬁed.” RCW 34.05.425(3). CJC 2.11(n) provides that “A judge shall disqualify
himself ot herself in aﬁy prooeéding in which the judge's impartialily rrilght reasonzbly be
queﬁtibned”, particularly in several specific oircumstances, For sxample, when a judge
has *porsonal knowledge of facts thet are in dispute in the procceding,” or is “fikely to be
s materal witess in tﬁe proceeding,” that judpo is obligated fo rocusy him or herself.
cIc 2t 1(1}, (2)(d). By presenting the avidencé of the dIC‘S setf:]emént negotiations, the
Acaring Officer esscﬁtialiy made hetself 2 :na;arinl witness conceening disputed factual
allegations. In doing so, she has called into quesfion her own partiality con_céming this
and every case. involving the OIC’s denial of » carrier’s rate, fdrm, and binder filings.

Impartiality by a judge and improper testimony by a ;Afitncss both constifute
grounds iﬁx' granting a CR 59 motion for retrisl or necon.side;raﬁmi on the basig of
irrepularity in the pmceeding.‘ Edwards v. Le Duc, 157 Wn‘Aplp. 4.55, 460, 238 P.3d
1187 (2010) {ﬁnding a R 59 motien appropriate whore the trial court demonstraied

partiality repeatedly during the Wial); Storey v. Storey, 21 Wr.App. 370, 375, 585 P.2d
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183 (1978) (ﬁﬁdiné a wilness” teétimony regarding inadmigsible evidence u grounds for
émnting_a CR 59 motion). - |
Because tlaeIHearing Officer’s presantatian_.an‘d admigsion of' evidence of the
OIC's settlement negotiations was improper under RCW 34.05.452(2), RCW 34.05.461,
TR 408, and CIC 2.11, (he Final Order should be reconsidered, omitting this improperly
adrﬁitted inf(n"mntion and the airectives based upon it.
| C. The Final Ordez' containg errors of law that effectively forco the OIC 1o

permit Coordinated Care to enter the Exchange with an nsufficient network,
contrary to the laws applieable to health mainicnance organizations:

In addition to improperly Icompelling séttiemem, the Final Order compels the

accc;:tance of an madequata netwmk in violation of the law.

Com:emmg the adequacy of Coordinated Care’s network, the Fma] Order makes

twa legal ervars. First, it erronsously conflates Coordinated Care’s miciaallenged

‘Medicaid network as an “a'd'aquate networl™ for commerclal products that, unlike

Modicaid, must provide forl 10 cssontial hoalth bonefits. Unfortunately, the Finél Order -

doey ot provide its statutory or legal basis for the vonclusion thut « Medicaid network i

sutomatically adequate for a commercial policy.  Appatently, the "Final Ordet

misconstrues the provision of WAC 284-43-200, which provides that evidence of

comphiance with network standardé for public purchasers ‘.‘may.-bc used to'dcmonsha{c
sufficiency” to mean that, if a carrier has a Medicaid network for its Medicaid products, it
has by opetation of law domonstrated compliance with network standard for public
purchaset concerning every service provitllsd'under the carricr’s commercial contrﬁcls,
regardicss of whether public ﬁurchaser& arc required to include those scﬁiws or
providers. This- is pm‘iic-ularly important for Medicaid carriers whose Medicaid
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plans do not have to offer alt of the ten essential health benefits requived under the

ACA, Those tén essential health benefits are further defined by the state bcnchﬁark
plan, angl the roles promulgated by t.hé OI1C and the federal govcmmcnt.'. There is no
discussion in ‘tthiﬁaI Order demonstrating that Coordinated Care’s Medicaid plan, and
'M_cdicai'd nétwork, cover all of the cssential lealth benefits Imquircd by law. Without

guch a dcéerminaﬁbn, the axiétcncc .of Coordinated Care’s Mcdiéaici uc'twurk cannut.

demonstrate an adequate network for purposss of its commercial products.

In addition, the network Coordinated Care filed for its cormmercial products, and

- that was reviewed by the OIC, was not Coordinated Care’s Medicaid network. The

testimony and evidence at the hearing demonstrate that while the network filed by

'- Coondinatéd Care was intended to include its Medicaid providers, it was a netweork built

by Coordinated Carc cxpﬁ:ssly for its Exchange plang, That {s ‘why the Company was
contracting with Hoa}thWays to mslude some of its providers in the new network,
evidence of whxch Wwas mtroduced anci adnutted without Objﬁctlﬂh. It is because
. _Coordumtod Care s commeroial potwork was not identical to its Mc_chcaid nctwork that
the OIC was reviowing the network in the first place. |
- The Second grror the Final Order |11$]ces coﬁcemiﬁg Coordinated Care’s network

is Ito orldcr the OIC ta allow an JIMO to satisfy its obligations to provide ﬁsscntial health
benefits through non-netwerked pmwders This- is. an axprc&s violation of RCW
48.46.030, he statutes govemmg IIMOS require that to 'be Ilccnsed as an HMO, a
carrier mﬁ_st provide:

cmnpmliénsive health. sare services to entofled participanis on a groyp

practice por capita prepayment basis or on & prepaid individual practice

phn anci provide[] such health services ecither dnectiy of through
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arrsngements with nstitutions, enfities, and persons which its enrolled
- population might reasonably tequire as defermined by the health
maintenance organization in order to be maintaihed in good health . . .
RCW 48.46.030(1). Providing alf covered services either direcity, or through coniracied
provuiem, is a requirement for licensure as an HMO. Both Comdmated Cai\e and the
Final Order i ignore this fundzun‘cntal rcqwreuwnt ‘for HMOs, Compolimg ’dw 0IC 1o

permit Coordinated Care to refuse to contract with the only frcilities that can provide

ccrt_siin‘ services that are covored by Coordinated Care’s plans, foroes the OIC fo violate

* the law by licensing  carrier as an HMO that does not meet the requirements 1o be ohe.

OIC respectfully requesis that the final order be reviged in order t6 avoid forcing

. the OIC to tako actions that atc contrary to law in the futurc.

D, The Final Order contains Findings of Fact about communication between
Coordinated Care and the OIC during the proceedings thm‘. are not
suppor{ed by an shjeetive evalu ation of the record. :

" “lhe Finat Order contains the ertoneous factual conclusion that OIC improperly

refused fo commumicate with Coordinated Care following the July 31, 2013 denial. The

Orderr moreover states that the OIC informed- Coordinated Care lhat “the OIC was

prohibited from co:mnimicatiug with the eompuny because the Company had filed a

Demand for Heiaﬁng," states that the OIC acted disingenuously n _mak'.i.ng this alleged

statement, and scolded the OIC for failing to properly fnform Coordinated Care of an
alleged policy of rofusing to communicate after a Domand for Hearing is filed. Final
© Order at 7-8:

There is no tesiimony in the record as to & policy of refusing to comtumnicate, Dr.

Fathi festified as to his undérstandin'g that OIC staff sefuged to communicate with -

Motion Of Insurance Cotmnlssionst Milke Kreidler
For Reconsideration Of Findings Of Fact,
Conclustons OF Law, And Fifal Order

Page 13



Coordinated Cate because it was “agaipst the law” to talk to‘a party during a hearings
provess. This reflects a layman’s widerstanding of the situatién, and the OIC refuted his
olaim, The OIC never stated it had 4 “policy” of refusing to comrﬁunicate with cartiers in
litigation, or that the law p¥‘0hibits the OIC from doing so. See Final Order at 8 and 12.
There is o such policy. | Rather, as demonstrated by counsel for the OIC, both
staff attorney Andrea Philhower and Deputy Commissioner AnnelLisa Gellermans, the

‘OIC, facing impending expedited litigation, reasonably required the company to direct its

.discussions solely to the legal affuirs staif that would be handling that litigation. This

requirenient is based upon Rule of Professional Coﬁduct (“RPC”) 42, a ubiquitous
standard that is bmmediately puf in place by anf attorney representing any party in
- litigation,

_G;anerally, RPC 4.2 also limits client discussions with parties known to be
reiaresented. See RPC 4.2, comment 7. This entircly reasonable direction pmvi(igd
Coordinated Care with a meahingﬁ:i avenue to address 1is concerns, and utilized OICs
limited staff resources in the wost efficient mam;xer possible, Neither Coordinated Caze,
nor tbé final Order ¢ite to any authority that contravenes the Rules of Professional
Conduct, or mandates that a pﬁi‘ty who Is subjoct to litig;ation, participate in discussions
concerning the subjeut of that Htigation, withont coﬁnsel presett. I-

Becruse the findings that the OIC “refused” to communicate with Coordinated

Care, and 6hangcd its reasoning for doing so, are not supported in the record, the Final

- Oxder should be reconsidered without these erroncons and unsupported findings, and the

directives based upon them shouold be stricken,
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Ll  CONCLUSION
Because the Final Order rests on significant but erroneous conclusions of fact and
' law, that stemmed from irregularities in the hemring process, the OIC respectfully

requests that the Final Order be reconstdered.

DATED this (O%Bny of September, 2013,

Andreq L. Philbower
OIC Staff Attorncy
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