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Our firm represents Seattle Children's Hospital (SCH), a Washington not-for-profit
corporation, which operates a licensed pediatric hospital in Seattle. We have filed today with the
orc Hearings Unit a demand for hearing, a copy of which is attached, Attachment A. We request
that, under your authority in RCW 34,05.425(1), WAC 284-02-070, and other applicable law, you
assign the hearing of this matter to an administrative law judgc assigned by thc Officc of
Administrative Hearings in accordance with RCW chaptcr 34.12, instead of the OIC's presiding
officer, Patricia D. Petersen.

One of the issues SCH raiscs in its demand for hearing is the OIC's approval of thc
Exchange plans submitted by Coordinated Care Corporation (CCC). Ms. Petersen previously rulcd
in favor of CCC, ordering the OlC to "give prompt and reasonable approval" to CCC's Exchange
.plans. Findings of Faet, Conclusions of Law and Final Order, OIC Docket No. 13-0232, dated Scpt.
3, 2013. Attachment B. The orc's staff has moved for reconsideration of Ms. Petersen's order.
Motion of Insuranee Commissioner Mike Kreidler for Reconsideration of Findings of Fact,
Conclusions of Law, and Final Order, dated September 6, 2013, Attachment C. SCH asks that, in
order to provide an appearance of fairness, it have the opportunity to be heard by a neutral hearing
officer other than Ms. Petersen who has previously heard and ruled on a related matter wi thout the
participation of SCH.
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Please contact us to let us know your decision regarding this request, or to let us know ifwe
can provide any additional information or assistance.

Very t1uly yoW's,

EnclosW'es
MM/CSJ:

co: Coordinated Care Corporation
Molina Health Plan ofWashington, Inc.
Premera Blue Cross
Bridgespan Health Company
Office ofthe InsW'ance Commissioner, Hearings Unit
AnnaLisa Gellerman, Deputy Commissioner for Legal Affairs
Marta DeLeon, AAG
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LIST OF ATTACHMENTS

A Seattle Children's Hospital Demand for Heming (without altaclmlents)

B In the Matter of Coordinated Care Cooperation, OIC Docket No. 13-0232, Findings of Fact,
Conclusions ofLaw and Final Order, dated Sept. 3,2013.

C In the Matter of Coordinated Care Cooperation, OlC Docket No. 13-0232, Motion of
Insurance Commissioner Mike Kreidler for Reconsideration of Findings of Fact,
Conclusions of Law, mld Final Order, dated September 6, 2013,

{0766.00018/M0906827,DOCX; I}
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Via Legal Messenger

Honorable Mike Kreidler
Office ofthe Insurance Commissioner '
Hearings Unit
5000 Capitol Blvd, SE
Tumwatel', WA 98501-4426

Re: Demand tor Hearing

Dear Mr. Kreidler:

Out fiml represents ,seattle Children's Hospital (SCH), ,a Washington not-fer-prollt
corpora.tion, which operates a licensed pediatric hospital in Seattle. SCH submits this demand for
hearing under RCW 48,04,010(l)(b) and RCW 34,05.413(1) to challenge the decisions by the
Office of the Insurance COlmnissioner approving the following individual market Exchange rate
request filings: I '

)

Attachment_.. _"-.._--_._.,---,""
A
_.~-._._,---

3

----._--_.,-_...__. .

Carrier Date of OlCJ)ecls!()I'!._ _Rc<:J.I!.CJ.s.tJ!?...~_~ _.-
Coordinated Care Corporation SeplembCo'l' 5, 2013 __ 259755 '

_~___"'W'_'__~_

Molina Healthcare ofWashington, Inc, September 4, 20 I} 259759 I
-~---_.

Premera Blue Cross . July 31, 20I3 254695 (

Bridgespan Health Company July 31,2013 ' 254781 I_...,,___.____L:

SCH is aggrieved oradversely affected by the OIC's approvals, SCH is the only pediatric
hospital in King County and the preeminent provider of pediatric specialty services in tile
Northwest. Many of these services are not available elsewhere in the Northwest. NOlle of theso
tour OIC-approved Exchange plans has contracted with SCE to provide services to plan
participants. As a result, current and future SCI:! patients and families who obtain insurance in these
Exchange plans for their ongoing care will not be able to aocess care at SCE as an in-network
provider, Because of the absence, of appropriate access to pediatric services in these networks,

I Copies of excerpt~d portions of these decisions are attached as noted in the chart.
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children and families enrolled in these plans will be faced with the choke of not ]'eceiving
appropriate care, or of paying co-insurance or the like, if they do. Many patients enrolled in these
exchange plans who require services available only at SCI-I are likely to present for services at SCE,
regardless of its network status, more acutely ill and require more services, and more complex
services when they present for care. These patients will consume more resources, thereby reducing
resources available for other SCH patients and impairing the ability of SCI-I to serve the pediatric
healthcare needs of the region, SCH will, in addition, not be fairly compensated f(lr these services
because ofits exchislon from these exchange planMtworks. In these and other ways, OIC's actions
have prejudiced SCH and ilspatients, The interests of SCI-l and its patients are among those that the
OIC was required to consider when it reviewed these Exchange plans, and· a hearing decision in
favor of SCH can substantially eliminate or redress the prejudice caused by the Ole's final
approvals. .

SCH requests relief for the following reasons:
a. The OIC failed to require these can;ers'to submit complete and accurate in!()r01ation

which would enable the OlC to render a fully-informed and legally supportable dccision on the nile
request filings,

b. The OIC based its decision upon incomplete, insufficient, inaccurate, and
inconsistent infort11ation,

c. The OIC failed to follow proper statutory and regulatory procedures applicablc to
reviews of rate. request filings, including, but not limited to, failing to consider the inadequacy of
these carriers' provider networks, which do not include SCI-I.

d. The rate request filings were incomplete, insufficient, inaccurate, and inconsistent.
e. The record does not· establish that the rate request filings satisfy the network

adequacy review criteria set forth in WAC 284-43-200.
f. The OIC's apparent findings with respect to network adequacy are incorrect, not

adequately supported by evidence, and/or not made in accordance with applicable law..
g. The Ole's decisions were not rendered in accordance with the substantive and

procedural requirements of RCW ChajJters 48.43 and 48.44, WAC Chapter 284-43, RCW Chapter
34.05, and other applicable statutes and regulations.

h. . The OIC's decisions were not in compliance with 42 U.S,C. § 1803J(c)(1)(C),
which .requires qualified health plans to include within their plan networks "essential COfm11Unity
providers," as defined to include SCH, and other applicable federal laws and regulations.

i. The OIC's decision approving the CCC Exchange plan, which inCludes the use of
"spot contracting" or "single payor agreements" to complete its network of providcrs, is not in
accordance with applicable statutes and regulations.

SCH asks the OIC for relief regarding the decisions approving these Exchange plans in one
or more ofthe following ways:



Hon. Mike Kreidler
Re: Seattle Children's Hospital Demand for Hearing
October 22, 2013
Page 2

• Reconsideration ofthe decisions;
.' Imposition of a stay of the decisions;
• Revocation or reversal of its decisions;

.• Such other and further relief as this tribunal may grant under its authority,

Our contact information is:

Mike Madden.
Carol Sue Janes
Bennett, Bigelow & Leedom, P.S.
601 Union Street, Suite 1500
Seattle, WA 98101
(206) 622-5511
mmadden@bbllaw,com
csjanes@bbllaw,com

Very truly yours,

MM/CSJ:

cc: Coordinated Care Corporation
Molina Health Plan of Washington, Inc,
Premera Blue Cross
Bridgespan Health Company
AnnaLisa Gellerman, Deputy Commissioner for Legal Affairs
Marta DeLeon, AAG

(0766.00000/M0897837.DOCX; 2)
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Pursuant to RCW 34.05.434, 34.05.461,48.04.010 and WAC 10-08-210, and aikr notice to all
interested parties and persons the above-entitled matter' came on regularly for hearing before the
Washington State Insurancc Commissioner commonuing at 9:00 a,m. on August 26, 2013, and
eonthmed on August 27 and 28, 2013 until its conclusion. All persons to be affected by the
above-entitled maUer wcre given the right to be present at such hooring during the giving of
testimony, lU1d had reasonable opportunity to inspect all dOC\1111entary evidcnce. Thc Insurance
Commissioner appeared pro se, by and tlu'ough Andrea Philhower, Esq., Staff II,ltol'lley, and
ChaJ'les Bl'own, Senior Sta.:ff Attorney, in his Legal Affairs Division. CoordInated Care
Corporation appe.'1red by and thwugh its attorneys Marell Norton, Esq. and Gloria Hong, Esq, of
Stoe! Rive~ LLP. .

'NATURE OF PROCEEDING

The purpose of the hearing was to take testimony and evidence and hear arguments as to whether
the Insurance Commissioner's July 31, 2013 disapproval of Coordinated Care COl'poralion's
form, rate Md bindel' filings submitted on July 25, 2013 for its Bronze, Silver lind Oold
Individual Plan Filings (Health Maintenance Organization Agreements) for 2014 sales through
the neli> WashingtOli State Health Benefits' ExehMge was in eompliancc with applicable rules
and therefore the disapprovai should be upheld, or whether the di.~approvaJ was \lot in
compliance with !rpplieablo ruies aud thercforo should be set aside..

.FINDINGS OF FACT

Having considered the evidence and argllmetits presented at tile hearing, and the doeument.~ on
file herein, the ~ndersigned presiding officcr designated to.hear and delerminethis malleI' finds
!IS follows:

1. The hearing was duly and properly convened and all substantivc and procedural
requirements Lmder the laws of the state of Washington have been satisfied, This Order is
entered pux8unnt to Title 48 RCW and specifically RCW 48.04; Title 34 RCW, and regulations
pursuant thereto.

2. The Affol'dable Carc Act ("ACA'~ was placed into law Oil March 23, 2010, [Testimony
of Jennifer Kreider, Senior Insurance Policy and Compliance ,A,nalyst, Rates and F011TIS

Division, Otliee of the InsuranceCommissioncr.] Very briefly, the ACA mandates a much
wider accessibility to health care coverage in ali state.~ throngh the availability of health' plans
contemplated iI\ the ACA (identified as "Exchange Plans"). In compliance with the ACA's
mandate, Wushitiglon state has chosen to havc its state Exchallgc p]uns govcl'1lod by a
public/pdvate, pat'!llel'ship called the Washington State Health Bellefits Rxehange ("Exchange");
Under this pl'Ocess, disability carriers, health maintenlUlee organizations and health cure service
contractors licensed by the Washington State Insul'!Ulcc Conunissioncl' ("Ole") who wish to sell
health. plans to Washingtoll residents ihrough the Exchange must sllhn;ii: tbeir form, rate aJld
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bindcr filings pertinent to each plan they seek to sell, to the OIC. Th~ OIC is responsible to
review the form; rate and binder fllings for each plan and 1) apply the federal rules pel'iaining to
Exchange plalllJ aIid also 2) apply the conect provisions of the Washington State Insurance Code
and regulations which pertain to the particular type of health contract bcing filed for approval
(e,g" disability insurance contract, health maintenance organization agreement, health care
service contrd~'t). If the OIC determines that these filings comply with federal and state statutes,
regulations, guidelines and interpretationsthercof, the' OIC is to approve these filings and
transmit them to the Exchange, The Exchange then reviews the mings, certifies them lUl
Exchange products if appropriate, ,and sends them to the fedcral govel'nment with the advice that
those certified filings will be tile Exchange plans which carriers will offer in this state through
the Exchange, [Testimony ofKreitler.]

. 3, Tho ACA includes time fl'ames'for states' compliance which are fairly short given that
the ACA requirea that carriers wishing to aell their plans tlrrough the Exchange must I) submit
their form, rate and biJ;ldcr filings relevant to each plan to the Ole tor approval; 2) have them
coml}I'ehensively reviewed hy the OIe; 3) have them appl'oved by the OIC; 3) have !hem
certified by the Exchange; and 4) have them approved by the f",deral government, all in time to
hav.c thcm on tho market in tills state by Octobcr 1,2013. As pal't of its review process, the Ole
and all states, are required to apply federal rules Dnd interpretations' in developing tilclr own
procedures for filing and review of these proposed Exchange Plans, [n addition, beginning ~OJ11,e

time aftel' enactment' of th.e ACA, on lOO or more occasions the vadous. fedcral agencies tmd
divisions of the fedeml government have drafted, adopted ilnd even amended federalregulatiolls,
held meetings with states by telephone, webinar and In 'pe.l'son, lind havcpllblished and
distributed guidelines, q\leslion l!l1d IInswer series and other materials interpreting the
mquil'cmente of thc ACA and have pnblishcdlatcr documents changing thcir interpl'etation of
some of the federal rules mid iUcluding different 01' new. reqtiiremenls for states to' receive,
understand and apply in Illeir revIew of Exchange mings. [Testimony of Kreitler,] For this
reason, states have beenchaUenged to remain OUI.'I'ent in receiving, clarifyirtg and applying these
federal rules in the states' review process. Ch~llges have bcon received by the Ole from the
fcdcml goverll1l1ent sin~,e at leasl2012 through at leastJunc 2013, [Testimony ofKrcitlcr,.l liar
these reasons., and specitieally because the federal government did not finally estahlish clear
deadlines fol' rhis process for some timc, tho OIC was unable to provide olear deadlines to
carriers fOl' filing with the orc until December 2012 and carriers could not make their initial
filings for comprehensive r,eview and approvIII by the OICuntil April 2012. [Testimony of
1<.rcitlcl'.] In addition, while' it has no authority to adopt rcgulatiolls because it is not a public
agency; the Exchange did establish its own guidelines tor compliance, requiring the'Ole to hav'e
reviewed, approved or disapj:woved, and submittcd those approved t1lings to the Exchange for
certification by July 31, 2013 so that it could review and submit them to the federal government
in time to meet its own deadline. Apparently, however, according to statements made by OlC
counsel during the hcaring, the Exchange hlUl extended its deadline for the OIC to sUbUlit
approvoo plans to the Exchange ii'om July 31 ul1til September 4 ane! thereby has implicitly
extended the July 31 dcadline 1'01' caniers to submit/amend flUngs with the OlC and for fiw OlC
to appi'OvC them, '

i
!
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,4. Since enactment of the ACA, the OlC has presented many training sessions,
presentations, publications and pel'sonul assistance to carriers to inform them about what these
Exchange plans must incl1lde and how their form filings, rate filings and bindel's should be filed
with the OlC. lndee({ 'Ule Ole has presented sessi<Jlls and diml'ibuted publications on the federal
changes when they have occurred as well. [Te~1imony cf KrcitleJ:; Ex. 20, OIC's List of
Training Seminars with dutes p1'esented; Exs. 21 through 38, OIC publications assisting Cal'dOrll
in making Exchangc plan filings from June 6, 2012 to c\ll'l'~nt,1 Of significance, in presentations
and publications, the OlC cautioned ,cal'riel's to concenb:ate on making cel1aln they had adequate
networks assoeiated with thc Exchange filings. [Testimony of Kreitler; Ex. 23, p,22, July 10,
2012 OlC publication to cardel's,]

5, Coordinated Care Corporation ("Company") Wl\S formed in 2012 and is autllOrized by the
ore to do business in Washington as a health iJ1aintenMce organization, To dutc•. thc Compffily
has utTered and sold health plans assoCiated with Washington's Medicaid programs. Although
Ule Company has not submitted filings for, 01' conducted, hoalth maintenance organization
agreements olltside of the Medicaid arena in Wa~hington state befol'e, tllc Company has had
Exchange plans cel'litlcd and approved by oth~1' ~tates, In addition, its parent company is
Centime, a large Indiana health care entity with·health plMS curl'entiy approved and bcing sold in
lIlany states (although not Washington), [Testimony of 01', Jay Fathi, President and CRO,
Coordinated Cal'e Corporation,)

6, Ono 01' mOl'e I'epresentativcs of Cool'dinatcd Care Corporation ("Company") attended all
.training sessions presented by the Ole. [Testimony of Kreitler.]In addit,ion,thc CompmlY hlrcd
consultant Ginny, McHugh of McHugh Consulting Firlll to assist It in prepm'ing its torm, rate and
hinder filings for the OIC's approval to sell through the EXchange. [Hereinafter, the Company's
form, rate and binder filings submitted to the ore for approv!ll to sell through the Exchange lll'e
ref'en'ed to collectively as the CompmlY's "filings" or "filing" unlcss oUl\.'>lwise noted.]

7, On or about December 6, 2012 the OIC published its "key dates for filings" providing
that carders could make their first filing on Apt'i1I, 2013 with the form, rate and bindcr ming"
ail completed by May 1 and specified that July 31 wonld he the OIC's final date for appl'oval of
the filings. [Testimony of 1vcitlcr.) Thesc dates were, not firm deadlines, but just suggested by
lhc OlC, [Testimolly' of KreltJel'.] Therefore, carriers had foul' months under these guidelines to
file llJld have their Exchange f1lings apP.1'Oved by the OIC. rrestlmony of Kreitlel'.] In tact, the
Ole moved these timelines by Beth Berendt. then Deputy Commissioner of'tlle Ole's Rates and
FOI'ms DiviSion, to l!s1tIte as possible because llluny cm'l'icrs had problems with tlleir tilings, e,g"
devcloping Uldr nctworks.' [Testimony ofl<l'eitler; Ex. 21, pgs. 15-20.] ,

8, In complial1ce with the tlmelines puhJ!shed by tlle OlC ill December 2012, the Co11lpany
made IW first filing widl the Ole on the first day carriers were able to submit Uleir filings, April
1,2013, [EIt, 40.) This filing was "not acoeptcd" hy tllC OIC 011 Apl'il 3, The teohnicalreason
for this action was that the compmly, code was tl<\t cOrl'ectly specified and so npparently the OIC

.System f{)l' Electronle Rate and Forml1iling ("SERFF") could not download the filing, Filings
with'tl,e Ole Ill'e required to bc made on the OIC's SEHFF computer system, a national system



Findings of flact, Conclusions
of Law and Pinal Order
No. 13-0232
Page 5

adopted by all SO state insurance departments to use; the goal of SERFF is ease .01' filing for both
carders and tho state. (tho OiC aiso roquires f1lings by .pdf so the filings are avallabl~ 1'01' public
disclosure.) POI' this J'ea~on, the f1.lln.gs were not even transmitted to OlC slaff reviewing these
[iliugs, [Ex, 40; Testimony of KreHler,]

9. The Company made a new filing (its second filing) on Apl'i14 and the OlC disapproved
and closed this filing on April 23. The Company had ohange<l the company code to. one that was
recognizable by the OlC and the SERFF system. However, the filing was made as if. the
Company woro liocnsod as a disability insurance company and thc filing was a disability
insunince policy, with the drafter applying the sections of the Tnsurance Code and regulations
specifically pertaining to disability ins~mUlce policies when in fact the Company is only licensed
as a health maintenanc'e organization and SO autllOrized only to file health maintenance
organization agreements which are subject to different sections of the Insllrance Code and
regulations. [Ex. 40; Testimony of Kl'eltlct,] Because these two types of hoaltll contracts are so
different, the OIC couid not conduct a comprehensive reyiewof this filing, [Testimony of
I<.l'eitler,j in response to Exchange filings, tlle OIC sends Objections letters to carriers whose
filillgS appear to the OlC to he close to appl'OvabJe, stating the OTC's objections and allowing the
oarrier a window of time in which to address the objections by amending the wording of their
filings, If the OICbelleves tile filings are not close to approvable due to, e.g.,. ioo many OIC
concerns, then the OlC simply sends the earrier a Disapproval Letter and eloses the filing, whicll
requires the carrier to makc a now filing if it chooses to continue to pursue .appl'Oval. [Testimony
of Kreitlel',] Two or three Objection Letters are commonly sent relative to a single filing and at
times nine to ten Objection Letters are sent. TIle. Company assel'i:l', and it was uncontested, that
Group Health Cooperative received some eight Objection Letters in the course of its Exchange
filings; as shown below, the Company received just one, on 1<lly 25, 2013 when the deadline for

. making thc requircd changes and having the filing approved was July 31, 2013.

10, The Company made a new filing (its third filing) on May 2 and the OIC disapproved and
cloB.ed this fillng on May 10. As with its April 4 filing, this filing was madc applying those
sections of the fnsurance Code and regulations pertaining specifically to disability in~urance

policies and not applying those sections of Ule Insurance Code and l'eglllations pertaining to
hcalth Jrulintenance organization agreements, and the filing jncluded brackets which were not
allowed in such filings. [Ex. 41, Testimony of Kr.eitler.] The OIC staff did, however, conduct a .
complete review of the filing including a first network J'eview, and was able to identify various
categories of ooncem about the filing, most specifically the adequacy ohhe Company's network
[Ex, 42.] On May 10, Beth Berendt. Deputy Commissioner for Rates and Forms, contacted the
Company and al'l'<lllged for a meeting to be held between the OlC and the Company. Deputy
COJ111l1i,sloner Berendt, Kreitler and perhaps other OIC staff met with ·the Company staff and
also lts hired consull~Ult Gil1lly McHugh on May 13, The orc addresscd some of its concerns 'in
general categories but did not go through each concel'l1 due to time Ihnitatlon9, The OlC
expressed concer1l about the Company's network. The Company W'IS the only carrier proposing
to COllStl'tlct Its' own IlCtwork, which it believes will keep costs for conSlmlers down, rather than
"rem a network" as the other oml'iers did. [Testimony of Kreitler; Ex. 42, l<1'oitIor's notes from
May 13 meeting,]

i.
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II, At or before thi.s time, it wn.~ undisputed that the OIC suggested that at least for the iirst
year the Comp'uly should "rcnt a network" beclluse the time lhllne tor approval was short and to
review the network adequaoy of the Company - when it did not "rent a netwol'k" - was much
more lime intensive tlllln if the OlC simply had to identify the network rented and approve its
adequacy by already knowing the extent and nature of lilat rented netwol'k. Although the
Company considered this suggestion, because its plan model includes it~ building its own
"narrow nctwork" - and thereby kecp its rates for consumcrs less than the Company's
commercial carrier counterpaJis - tile Company determined to continue to build its own nctwork.
[Testimony of Jay Fatiu, Pl'esident and CEO of Coordinated Care Corporation; Testimc)l1y of
Ross,]

12. The Company made a new filing (its fourth filing) on. May 31 and the OlC disappl'Oved
aJld closed this :l11ing on June 25. [Ex, 43; Testimony ofls:rcitler.] AltllOUgh the Company had
removed the brackets in this new filing it hud mistake.nly left one or two brackets in. Although
the OlC kt:'nw the Company intended to delete all brankets in this filing, the OlC felt it could not
delete them itself, [Testimony of Sara Ross, Manager ofNcw Pl'oduots and P!'ogram Operations,
Coordinated Care Corporation; Testimony of Kreitler.] In addition, the OIC conducted a second
network review. [Testimony ofKroitlcr.]

13, On June 27, Kroitlcr and perhaps other OIC stllff again met.with the Compuny, discussed
its posItion that the remaining bl'ooket(s) were prohibited and again raised its concern about thc
adequacy of the Company's nctwork. ITestimony of Kreme!'; .Ex. 44, Kroitler notes from June
27111eetillg.]

14. The Company made a new .filing (its fifth filing) on Jldy 1. In response to the OlC's
cOlltinuing eoncerns about the Company's' network adequacy, the Company contracted with
I-IealtlIway, a network of some providers it would "rent" in order to address the orc's OOllcem
that tlle network the Company had constructed was inadequate as to some types of 'providers,
The Company submitted this Agreement to tile OlC on July 9, 2013 to be considered along with
its May 31 tHing, Iltx, 48, Network Access Agreement between the Complllly Illld Healthwa~s

WholeHealth Network, Inc, ("Ilealthways"),] IIealthways is a network other carriers current
"rent" as welL On July 10 theOlC conducted a third nctwork review, Wl'ote a Network Rcview
report on that date and provided this report to the Company on July 11. [Testimony ofKreitiel';
Ex, 45, OIC's Network (Form A) Rcview dated July 10,] The Company responded to the Ole's
Netw01'k Review on July 15, .[Ex. 46, Company's Response to OIC's Network Review,]
Through this process, including an earlier June 28 email betwcon the parties lEx. 47, June 28
emailj, the parties were able to resolve mllllY ofthe Ole's issues about the Company's network
adequacy [Testimony of K1'eit1er] and on)uly ,15 tl,e Company submitted its Access Plan to the
01C, [Ex, 2, COmpllllY'S Gco Nctwork Report indiCating location ofpediatric specialty hospitals
alld Access Plan,] The OlC apparently still had some conoe1'llS, howevel', a,q shown below.

15, The OlC did not disapprovo and close the Company's July 1,2013 filing after rcview, but
instead wrote the CompaJ1Y an Objection Letter dated July 17 containing numbered Objections to

I
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the Company's July I rate tiling nnd binder, and on July 22 wrote the Company an Objoction
Letter to the Company'8 form filings. [Testimony' of Kreitier; Ex. 57, OIC?s Objection Letter re
Company's rate filing; Ex. 52, OIC's Objcction Letter 1'8 Company's Binder filing; Ex., 53,
orc's Objection Letter to Company's rate filing.] As detailed above, the pm'pose of an
Objcctlon Lctter is • instead of simply closing the filillg 011 thc date of disapproval· to provide
canlers with the rea~ons why their filings were not approved and to allow those carriers a period
of time to remedy these objections (by e.g., fUl'1lishing new language or more justification for
their tile currently filed language) and to thereby have thosecurrel1t filings approved.
[Testimony ofKl'eitler.]

16. When tl1e Company received'the orc's Juiy 17 and 22 Objection Letters to lts July 1'
filing, undcr tho CUlTcnt guidelines from thc Exchange it had, only until July 31 to file changes,
provide explanations and otherwise remedy the OIC's objection~, Accordingly, after ['ecclviug
theOlC's July 17 and 220bjcctiollLelters, on Juiy 25 the 'Company made changes undlor
provided additional justification to im July 1 filing in a pl'OlUpt attempt to addrcss the Ote's

'concems expressed in these Objection Letters. [Testimony of Fathi; Ilx. 58, Company's 7125
respollse to OlC objCCtio,lls re rate filing; Ex. 56, Company's 7/25 responsc to orc objections re
binder filing; Ex. 54, Company's 7/2S'response to orc objections re fm'm fiLing.]

17. The Compallyl'esubmltted itq July 1.. 2013 filing on July 25 with changes tllC Ccmpany
believed the OIC requircd based on, the language of the orC's Juiy 17 and 22 Objection Letters
and prior cOln.rilunications with. the OIC. [Testimony of Ross; Testimony of FaUli; Ex. 25.]
Howcver,on Jtily 31, thc OIC disapproved the Company's filings yet again (these filing~ be'ing
tho~e orIginally filed July 1 and resubmltted with Ole's requh'ed changes 011 July 25), 1'01'
reason~ sel fortil in the OlC's Disapprovnl Letter to the Company dated July 3J. [Ex. 4, OIC's
Di~apPl'ova1Letter dated 7/31/13.)

18. As of the July 31 date the OIC disapproved !be Company'sfilil1gs, tile OIC maintained
iliat the orc could 1I0t accept more amendments or new filing~ from the Company, for thc reason
that ,the Exchange had set July 31 as Its deudline tor the orc to ~ubmit approved filings to it. '

19. Since July 31, 2013 wben it reoeived telephone notice that its J\lly 25 filings had been
ugain disapproved, thc Company has been attemptlng to conumlllicatc with tho orc to clarify
some of the reasons for the orc's disapproV(l1 as stated in tile Disapproval Letter dated July 31,
and to lind out what it can do to address the OlC's reasons for disapproving its filings, e.g.,
change language in the fi ling/provide additional ju'stification for its language, etc. Hcwever, it is
uncontested, aile! is here, found, that the Ole has been unwilling to conulluniC<lte' with the
Company since the July 31 datc of disapprovaL [Testimony of Fatl1i.)

20. TIlereafter, on August 13, 2013 the Company filed its Demand for Hearing to COli test !be
ore's disapproval of its July 25 filings, [Ex. 1, Dem0l1d for Hearing dated August 13,2013.]
The Company a!~o attempted to schedUle a meeting to communicate widl the orc to clarify what
it cculd do lo addl'ess the ore's l'cmaining reasons fQt"disapproving its )uly 25 filings, At lhat
time, and as orc couMe! agrees, the OIC advised the Company that the OlC was prohibited

! .
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from conummieating wJth the Company because the Company had filed a Demand for Hem·Jng
and so now 1Jle patties were in litigation; because the pal'ties were in litigntion, the ore advised
the Company, thc OIC was prohibited from cOlllimlDicatlng with the Company (apparently even
if the Compa:ny had its attorney prMent). No I'eamn was given why the OlC refused to
COlllilllilllcate with the Company from July 31 when the OIC disapproved its filings until August
13 'wheni! filed its Demand for Heal·ing. [Te.~tilllony of Fathi.] In addition, the ore stateS that it
is prohibited from accepting new filings ofter July 31 and. so, the OIC argues, when the OlC
disapproved the Company's filing 011 July 31 there wa.~ no opportunity for the Conipany to
amend the filing, or make a n'ew filing, to address the OIC's either continuing 01' new reasons for
disapproval set forth in the July 31 Disapproval Letter.. [Testimony of Fathi.] Ilowever, the
Company testified at hearing, and it WaR acknowledged by orc counsel, Md is therefore here
round, that the Ole has in fact entertulned communications, settlement negotiations and
new/amerided filings with other similarly situated carriers whose fllings it disapproved on July
31 even though It has refused to allow My communications with Coordinated Cute. [Test!lllony
of FathL] When questioned about whctber the OW is not violating its oWil stated policy
prohibiting it to cOlmuunicate/negotiate with oarrlers in litigation, the orc then obanged its

·reason for not eommlUlicating with Coordinated Care: the Ole states that it has chosen to
communieate only with rhose carriers whose filings appear to the OlC to be close to beIng aQlo
(0 be approved. In addition therefore, lhe orc would then also be allowing those selected
eaniers to make new filings after the July 31 deadline in violation of its own stated rule. While
there may be some justification for distinguishing between oarriers in this way, the OlC would
not state how many other cardel'S were selcctcd for addilionalnegotiation or how many others
were being treated in the same manner in which Coordinated Cal'e is being treated, yet the OIC
did advise that it seleeted those carriers with whicil to continue negotiations based lipan the
OIC's appraisal, on or about July 31 after it disapproved all or most of the subject filings, of how
far apart each carder was from the OIC's requirements: whether Ulat is sufflcientjustifieation is
not the subject of this proceeding. Finally, no authority WllS presented as· to how Ute OIC could
violate its stated policy of not cOlllllluniCliting witl1 carriers in litigation as to some carriers but
110t with Coordinated Care; lind how it could allow some carriers to violate the OlC's stated
filing deadline of July 31 but not Coordinated Care. Coordinated· Care llrg'lcs !.hat it is being
treated unfairly in colllpurison witll other carriers. [Coordinated Care Prehearing Brief filed
A'igtist 26; Testimony of Fathi,]

21. The Ole believes it is po~sible. that Objections 6, 7, 8,9, possibly 11 and possibly 12 of
the total of 15 'Objections which were the bases of its disllpproval of the Complmy's July 25
fllings could be redrafted and/or reworked so that theseflllng.s. cu,lld be approved. The Ole
would have allowed· the Company more time to redraft and/or rework these scetions had it felt
there was enDttgh time before July 31 to accomplish this wOl'k and approve the filings.
[Testimony of Krc1ticr.]

22. The Ole believes that Objections 5, 10 and 1.3 of the total of 15 Objections which were
the bases upon which it disapproved tlte Company's July 25 filings al'e major obstacles to thcsc
filings being approved. [Testimony ofK.reitle!'.]

I
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23. The orc did not Pl'esent evidence regarding the level of iIilportnnce cr correctabilit;' of
its concerns, cxprcssed in its July 31 Disapproval Lettcr, about the Company'srate filing and
bindel' filing.

24. Contrary to the Company's assertions, there is insufficient evidence to show that the OIC .
intended only to approve commercial carriers or that the OlC exercised unfair treatment of some
carriers over others. The DIG's actions included no intentional malfeasance or ill intent in
treatment of this Company. Both the orc and the Company were both working with their'bcst
intentions with complicated new federal laws arid regulations which were constantly being
reinterpl'eted and which included nearly impossible timo frames. In short, both parties did the
best they could in the circumstances wit~ the exception, perhaps; of orc's refusal to
communicate with the Compa.ny bcginning 011 July 31 to the current time when at the same time,
it was found above, the OlC waH communicatillg with some .. but Ilot all -, similal'1y situated
carriel's iuid allowing them to file amendments/make new filings ailer the July 31 deadline;
wheti1er 01' not the OIC's j1L9tificationfor such selectivo trcatment is valid is not nccessary to
determine herein.

25. Jay Fathi, MD, President and Chicf Execlltive OffiCel' of Coordinated Care Corporation,
appeared as a witness for the Company. Dr. Fathi presented his testimony in a detailed and
credible manner and presented no appar,ent biases. '

26. Sara' Ross, Manager of New Products and Program Operations fol' Coordinated Cm'e
Corporation, appeared as a witness for the Company. Ms. Ross presented her tcstimony in a
detailed lIlId credible malller and presented no apparent biases.

27. Jason Nowakowski, a principal of Milliman, Inc. and a consulting actuary for Ule
Company, appoared as a witness for thc Company. Nlr. Nowakowski prosentad his testimony in
a detailedand credible manner and presented no apparent biases.

28. Molly Nollette, Deputy Commissionei' for the Office of Insurmlce Commissioncr, R~tcs
and Forms'DivisiOli, appeared as a witness fOf the Ole. AWlough Ms. Nollette has been in this
position for just a few weeks, and therefore did not include great detail, she prcsentedher
testinlOny in a detailed mld credible manner and preRented no app01'ent hia~e~.

29. Shil'Uzali letha, Actuary for the Office of Insurance Commissiollel', Rates mId Forms
Division, appeared as a witness fOl' the OIC in regard to the orc's review of the Company's rate
filing. Mr. Jetha was not involved ill Ule process at issuc hOI'ein and wa.~ Mt the individual Who
reviewed the Company's filing. The actt\al'Y who did review the Company's rate mings, r.ichiou
Lee"was unavailable to tcstify on the hearing date. Because of this, while ):listestirnony was of
iess value, MI'. Jetha pl'esented his testimony in a detailed and credible mallller and ,presented no
apparent hiases.

30. Jennifer [(reitlel', Senior Insurance Policy and Compliance Analyst, Rates and FOl'InS,
Division, Ofti~e of the Insurance Commissioner, appeared as a witLlCss for the OlC. Ms. Kreitiel'

!
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was the analyst assigned to review the Company's filings and was the individual direotly
involved in each step of the OIC's review process of the Compnny's filings. Ms. Kreitler has
stlbstnntinl, detailed and current knowledge of this process. She presentcd hel' testimony in a
detailed and cr~dibl~ mamler and presented no nppl1rent biases. .

CONCLUSIONS OF LAW

Based upon the above Findings of Fncts, i!'is hcreby concluded:

I. The adjudicative proceeding herein was duly and propel'1y convened and all substantive
and pl'Oceduralreqllircments undel' the laws of the state of Washin.gton have been satisfied. This
Order is entered pursuant to Title 48 RCW and specifically RCW 48.04; Title 34 RCW; and
!'egulations pursuant thereto.

2. This malleI' is governed by Title 34 RCW, the Administrative Procedures Act. The
pal;ties agree, correctly, that th e Company bears the burden of proof in this matter. As both
parties also nrgue in their presentations at hearing and as case law \U1der Title 34 RCW dictates,
the standard of pmof to be applied in this matter ls pl'cpondel'ancc of the evidcnce. Finally, as
atated in the Compalty's Demand for Hearing, in the Notice of Hearing, as acknowledged by the
ole and also by thc Conlpany in its Responsc to OlC Slaff's Molion to Determine Order alld
Rurden of Proof, the cent.ral issue in this proceeding Is whether on July 31, 2013 the OIC ened in
'disapproving the Company's binder, forlll and rate filings for its Bronze, Silver and Gold
Individual Exchange Plan Filings fOI' 2014. Therefol'e, most clearly stated, in f1lis proceeding,
the·Col\\panY..b~'jl':'l.f118 burden of P1:oving, by a.'p'J'!}pondet~.of :!11f. eyidft1l.<&JI)at on July 31,
2013 the Ole errcd in disapproving' Coordinated Care Corporation's June 25, 2013 Bronze,
Silver and Gold Indivi4.Jlal Plall Filings for 2014,

3. The OIC al'gues that it~ review of health plan tIlings is "Pass 01' Fail." ln other words, the
Ole argues, if one section of "the filing is" not in compliance with applicable statues 01'

rcgulations, then the entire contract lll\lst be disapproved. In fact, thc OlC argues tl)at it has no
authority to appmve a plan which contains even one section which Is noncompliant, and argues
that it has no option but to disapprove the plan filing. Thcrefore, the OIC arg\les, lhe only
qut\~ti(jll for the undersigned to decide in this matter is whether every section of the Company's
July 25,2013 Exchange plan I1ling~ (those mosfrecently disapproved) we1'e in compliance with
all "pplicable federal and state statutes and regulations as of July 31,2013. Tho OlC argucs that
if the undersigned cone.ludes that even one section of these filings was noncompliant on July 31
then the undersigncd must uphold the OIC's disapproval of these filings. The OlC's al'gllmen(
has merit, i,e., the Ole certainly cannot approve a :l:1ling 011 the basis of a currier's statement that

"it "intends" to conll'llct to havo certain providers hl its network. However, as set forth nbove, the
central issue in this pl'Oceeding is whether on July 31 the OlC erred in disapproving the
Compm\)" s filings. This contemplates not only whether all sections of the filings comply with
all applicable statutes and regulations (hcrcinafter collectively "rules" unless oUlerwise noted),
but also whether the OlC's ]1roeess of review was reasonable; If review were based only on
wheU181' ~my single section ofHle tilings violates any rule· in complete disregard ofthe agency's
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review process no matter what the agency did 01' failed to do - fuen one can imagine endless
scenarios of agency 'abuBe which might occur. While it has been found above that the OIC's
actions included no ill intent in tJ'catment of this Company, a determination of thc ccntral issue
herein must of necessity include not only whefuer the filings were in compliance with applicable
rules but also must include some basic vonsideration of the review process which fuc agency
conducted; this is particularly true where, as here, the Company raises significant issues
regarding the review provess and claims that procoss ulU'easonably l'estrkted its Opp0l'tunity to
have lUi filings approved. Indeed, while the Ole nl'gues that the only issue is whether tile
Company's filings are fully compliant with all applicable 11Iles, at the samo time the OIC spent
fEU' more time - litemlly hO\lrS - presenting mitten documents and oral testimony solely
regal'ding its process ofreviewing these Exchange filings, both in general and wifu regard to this
Company's filings, 1'hel'efol'c, the ole Itself seems to vontemplato that Its rcvicw process is
relevant to determination of the central issue herein,

4. AS'found above, the Ole would most likely have allowed the Company more time to
amend its July 25, 2013 filings to resolve the OIC's remaining concerns had the OIC thought the
Company still had time to fik these amendments. HQwcver, on July 25 when the Company
submitted itq filings for fue sixth time, including more changes it believed the Ole was requiting,
because the OIC believod thero was not enough time for (he Complllly to amend·its filings by the
Exchange's July 31 deadline, it simply disapproved the filings, [Testimony of Kreltler,] At the
same time, as found above, aller the July 31 clisapprovnl the Company contacted the orc in a
strong effort to be able to clarify the ore's l-emainilig concerns alld to be able to fiio either
amendments or a new filing ill which !lIe Company intended to include new revisions the
Company Imdcrstood the Ole required, If the OIC had been willing to communicate with tbe
Company then, tbe Company would have bad from July 31 to the current time (over four weeks)
to make the ch~mges it. understood the OlC to be requiring, bevause the Exchange is still
accepting approved plans from the Ole evell 110"1 which!s ovel' four weeks after its July 31
"deadline," .

5, TheOIC had discretion to give the Company additional time to remedy tile issues raised
in its objections. E.g., the 11Iles requiring health maintenance organizatiolls to utilize SERFF are .

.set fOl'th in WAC 284·46A, which provides that "The Commis,~ioner I!!f!Y reject and close any
filing thaJ does not comp~y with WAC 284-46A-040, -050, and -060." [Emphasis lidded.]

6. RCW 4g,44,020 similarly provides that "[t]hc commissioner !110''' disapprove contract
forlUS that are statutorily deficient. [limpluisis added,]

7. Further, neither Ule OlC nor the Exchnnge is precludcd by fbllcral 01' state law from
pcnnitl1ng the Company to make. changes following the Exchange's July 31, 2013
deadline/guideline for the OlC to send approved health plans to the Uxcbange for certification,
Federal reg\ll~ltions implemeniing (he ACA providc tilC Exchangc "11th broad discrelion to design
proccsses fol' QHP certification, and tbe only applicable deadline established by federal law is
that QHP certification lllust be completed before the start of open ell1'ollment on October 1, 2013,
45 CFR Sec, 155.1010. And while the Exchange is requircd to transmit ccrtaIn plan data to the
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Centet for Medicare and Medicaid Services ("CMS") fot financial purposes. there is no deadline
in f~d~ral lllw for when the Exchange must do' so. In short, July 31 was not a federally
established deadline by which the OlC was mandatcd to begin J) rcfusing to allow amendments
to existing filings; 2) refusing to allow new t1lings; or 3) refusing to communicate with carriel'S
whose t1Iings had been disapproved by theOJC on July 31 or anothcr time.· Indeed, the OlC
itself opened a submission window through August 9, 2013 for the refiting of on-exchange plans
after thc Exchange communicated its willingness (0 consider plans med through that date,
AltJlOllgb tbe me subsequently changed itq position and decided to stay with the original July 31
deadline, lllat activity Indicates that the OlC's and Exchange'S internal deadlines al'e somewhat
flexible, Fm-thermore, the Exchange Board voted at its August 2i mccting to delay certification
of any filed plans until the OlC could address the pending appeals l'egarding the disapprovcd
plans, agreeing to meet again on Scptcmbcr 4, 20l3, This activity indicates tllat the Exchange
desh'es to provide carriers with more time to demOllstrate that they can offer Exchangc plans in
ordel' to pl'Ovide Waahlngtonresidenls with adequate health insurance options. The Rxch!Ulge's
actions suggest that it is willing to exerclsc flexibility to ensure tlmt the greatest numbcr of
'confol'll1ing plans can be offered on the Exchange,

8. The orC's di.~cretion to accept filings after July 31 also extends to allowing ciu'I'iers the
opportunity to edit contract language and plall data after submission. Indeed, fede,'al law
provides a model for ·tllis, prOViding a period of time expressJy ilitendcd for thc q,ol'rection of
errors in plan datIL following submission of data to CMS which is called llle "Plan heview"
process.

9.. The OIC's advice to the C'..omplU1y that it was prohihited from commtmicating willl tile
Company because the Company had filed a Demand for Hearing is not supported by law.
Applicable law allows the OlC staff (not forJnal counsel) .to communicatc wilh entities after they
have filed n Demand for Hearing although courtesy - not law - mIght require that the Ole staff
communion!e only in thepl'0scnce of (01' with the pel1TIission) of the entity;s attonley, Perhaps
the OlC'meant tllat its policy, not a law, was to refuse to communicate with cntities after limy
have filed a Demand fur Hem-ing; if this is the situation, although it would regl'ettahly impede
ally possibility of settlement, 111e OlC should havc mado it cleal' to tbc Company that it has a
policy of refu~ing to communicate after a Demand for Hearing is filed hecm"<e to ndvise that a
law prohibits the Ole from slich communication is disingenuous.

10. When reviewing thc OIC's reasons for disapproval of these filings as aet fortJl ill its Jltly
31, 2013 Disapproval Letter, the Company'·s evidence showed that the COllljJany docs not

.disagree with the amount and type of coverage which must he covered.. The parties'· diffel'ence.~

werc in t1lOsc scctions where tJle Conipany bclicvcd its language Was clcar andthc OIC did not
believe it was clear. While the OIC's rea.~ons for disapproval of several .~ections were valid in
that the language is indced unclear and/or misleading (see below), in each case both parties
intend the samc rcsult and the Company has stood rcady to amend Its languagc to meet the OIC's
concems since July 31. A.~ found ahove, the Ole has selected some other caniers with which it
wii! conu11l1llicate - and has coJnmunicated - after July 31 and is allowing those other carders w
makc changes aftcr .July 31 to remedy the OlC's conccJ'ns expressed ill their .July 31 Disapproval

I
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L(:ttcrs. While tllis selective process may have rcasonable bases, the recognition ihat the
diffel'ence.~ between the OIe's concerns and the COlllpany's positions - including its willingness
to amend its ItU1guage to address the orc's eoneems -Ieav",. this selective process in question in
this specific situatioll, Thel'efore in order to ensure the Company is given similat· oppedunities
to amend its language as other' carriers have. been given, the 'parties should promptly work
together to amend 1l1e Company's language to the satisfaction of thc OlC but applying thc
guIdance in (he Conclusions below. FlU·ther, the OlC 'should allow amendments to its July 25
filings (including allowing a ncw flling to be made if that is ilie' proper mechanism to allow
amendments since the arc actually disapproved this July 25 filing on July 31) so that the
Company has the opportunity. aleng with other similarly situated .carriers whose .filings wel'e
disapproved on July 3[ and at least seme of whom also appealed their disapprovals - to have Its
filings approved, Said conference.between lhe parties on the wprding of these sectiOllS, filing of .
amendinell(slncw filing and appl'ova[ should be done .promptly so that thc .Company's filings
might he approved alld presented to the Exchange for certification fOl' sale ill 2014. While
appl'Ova1 of the Company's filings is sUlI wilhhl the authority of the orc, the rcview process at
tills point must be governed by the Order "herein. TIle Ole is expected to incorporate the

.. Conclusions below, immediately meet und/or otilcrwise oommunicate wifu the Company to
discuss OlC's t'e.tlmiuing eoneems, rcview language, provide rccommendations for language (0
tile Company and review the Company's filings (incorporating the Conclusions below into tlle
OlC's requirements). Given fuat the. Company has indioated it is anxious to makc tho
amendment,9 the OIC requires- and just asks that the Ole make clear what changes· it is
requiring (so long as they arc consistont with the Conclusions below) so that it can make the
changes· it is' expected that the Ole cM approve Illese filings in sholt order provldcd the
Company does mal(e the changes the OlC reqnires at tilis time,

11. Asabovo, the OIC believes thut Objections 6,7, 8, 9, and possibly II and 12; of the total
of 15 Ohjectiolls whlch were th" bases llfits disapproval of the Company's Juiy 25 filings could
he redratted' so iliai theso filings could be approved. [Testimony of KJ'cltlcr; Ex, 4,.1

6. Th~ "Adding Ail Adopted Child" provl.'ion is slill 100 re.'lricllve In cofJ/!icl
wllh NeW 48.01,/80 and RCW 48.46.490, Firsl, ills unclear- why [the Company)
has lidded add/tionallanguage defining conditions of "placement", Second, /I is
unciecir whalthe "wrillen notice U is" parent musl provide regarding the Inlenllo
adopt the child, . The enrollee Is only required to apply for coverage for the new

.dependenl;

While the OTC's above reasqn for its disapproval of this section is unClear, a(
lleuring the OlC advises U1at ot this tirrie its only objection is that thc Company
needs to rsquh'e the consumeI' to send all "apJl1icatioll" to the Company to secure
coverage raiher thun roquiring to s~nd the Cempany "written 1l0tificnlJon."
However, the applicable statute, RCW 48.46.490, requires the consumeI' to
provide "written notice" to the Company, Indeed, requiring "written COll"Cnt" is
actually lass rcstrictive for the consumer and not tnore reSll'ietive: Thc1'efore, that
remaining portion of orc's ObjectIon No.6 is ofno merit ond the Company is in

i
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compliance. with RCW 4R,46.490, In its testimony the Ole prcscnts no oUlcr
· remaining argument that this section is noncompliant.. .

7, The "Por· Dependent Members" provision Is too restrictive and'coniains
language thai may conflict with RCW 48.46,320, A carrier may not requrre a
dependent child be ",,,continuous total incapacity". " 10 qualifYfOr coverage,

While the orc's above reason for disapproval of this section is unclear, both
parties intended that these plans covel' dependent members as required by RCW
48,46.320. While the Company asserts it intends to cover dependent members iu
all situations required by RCW 48.46.320, the OJC's concern is valid: Ule ClU'rent
languagds unclear and leads the consumel' to believe that a dependent child over
age 26 can remain on the parents' pollcy only if that child had a "COlltlnuous total
incapacity." To provide clear langtmge that indicates that dependellt member
coverage is broader and in compliance with ReW 48.46.320, the OIC should
promptly I'eview and/or suggest amended language wbich would meet its eoncel'll
that the current language is misleading,

8. The "Family Planning Service,!" provision M too restrictive per RCW
.. ' 48,46,060(3)(a) and (d) and A,CA, A carrier may not place restrictions on

access to any FDA approved col1traceptive drugs or devic'!s. . .

While it WM not cl~ar in the orc's hlly 17,2013 Objectioll prior to' disapproving
tbe HUng or in its· J,uly 31 Disapproval Letter, In its brief and at h~aring the orc
argues thatthis provision violates RCW48,46.060(3)(a) and (d) and the ACA in
that a carrier may not place restrictions on access to any FDA-approved
contraccptivo drugs or dcvices and thc Company's proposed method oflimlting
provision of brnrid name ell'UgS vs. generlos is appropriate but when it does this it

· must still aCcommodate auyindlvidwll for whom genel'icdl'ugs or brand name
drugs would be medically inappropdate. Therefore, the OIC advises the lallguage

· must include a mechanism for waiving the otherwise applicable cost-sharing for
the branded or non-preferred brand vcrsion in tbese situations and the Company's
contl'aot does not The Company does ·nol disagree, arguing that its language do~s

not place restrictions on access to illl.X FDA approved contraceptive drugs or
· devices, and under a plain reading' of this provision all "presoription drug
contraceptives" are covered under the plan without exception. The Company also
argues that the note at the bottom of that contract page also doos not limit the
types of services and, to the.conlrm·y, it explrtins to Ule consumer how she can
have prescription birth control pills coveted at 100% rather than the costcshal'ing
'percentage normall.y required for these types of drugs, While the Ole's objection
ahollilaek of waivers for cost"shadng is new as of July 31, the COmpll11y believes
that is already ackh'essed to tbc extent j( is rcquire(;!' The OlC should promptly
review and/or suggest anlended lallguage which would meet any remaining

. ,

,
i

, ,

!
I
i



Findings ofFact, Conclusion"
ofLaw IlJld Finnl Order
No,13·0232
Page 15

conce!'ns Ihat the current language is misleadilig or docs not comply with RCW
48.46,060(3)(a) and (d) and the ACA.

9. The "Home Health Gare Servloe Benefits" provision is 100 reslrMive in
conflici with WAC 284-43-878(1) hecause it contains ltmitatlons services and
supplies thai may be r«quired to provide medical(y neoessary care in a home
setling, .

The orc fhst brought up the fMt that its conccrn .here was lh~t this section
unreasohably limits the type of durable. medical equipment cover~d for
individuals on home health care in its pre-hearing brIef tiled long after tlle date of
its disappl'ovaJ of these fIlings, Prior to this time, tile OIC's concern had been in
regard to Ambulatory Care atid not Home Health Care Service Benefits. [Ex, 53,
July.22 OIC Objcction Letter.] Howevet',direeting thc OIC's conccm relativc to

. the Health Care Service Behefits provision, the OlC's argument tllat this
provision is misleading is valid, As the OIC aSSCI'tS, tllis issue would be fairly
quickly' cured if the Company c~oss-referen()ed this sectioll and the Durable
Medical Equipment sectfon of the contract 01' otherwise m~de minor changes to
this wordIng so· it is clear that an adequate amount and variety of dmable medical
equipment is oovered in this contract for individuals on home health care. The
OIC should promptly rcvicw and/or suggest amcndcdlangnagc which wOllid meet
its valid concern that the current language is misleading or does not comply with
WAC 284-43-878(1), .

1j, The Pharmacy benefit defines Mall Order drugs have a "3 times retail oost
.'haring" requirement. This language Ij' cOI'l/ilsing and ambiguous per RCW
48,46.060(3)(a), You must specifically .define Ihe cos! share obligation 10 the
member in the policy.

While the OlC raised this conoel'll for the first time in its July 31, 2013
Disapproval Lcttcr, the Compally advises that the OlC has mistakenly
charact.erized this coinsurance maximum as 'a deductible which it is no~ Blat the
$350 does not represcnt a deduclible nor is it an additional amount that .ls charged
to t.he consumer. Here, ·tlle consumer would be ohligated to pay. a certain
percellk~ge ofthe bronze product and specialty drugs under the policy regardless
uf this provision and thc ma1(imUlll Just places a cap on that amount. It has no
impact on the deductible; coinsurance is paid in addition to the deductible;
ThercfOl'c, tlle Company argues that it has not obligation to mal(c any ievisiollB to
the filings. Thc Company's Interpretation of the requirements of RCW
48,46.060(3)(a) appeal' reasonable, If, however, there is any ianguage which the
Ole believes would 1l:lake. this provision lllore clcar to the readel' thcn the OIC
should pl'omptly rcview and/or sugge5t amended language Wllich would meet any
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remaining concerns tlmt the current language is misleading or does not comply
with RCW 4&.46.060(3)(a).

J2. The "Ptemiums" section Is stili faa re.~lrlctive in c011f!lct with RCW
48.43.005(3J).

While the OlC is C01'reot that the wording in this section is misleading at best and
is a majol' concem, at the same time it oan bc quicldy corrected.. The OIC raised
this concern for the first time in its HellJ'hlg FlJ'ief. [OIC Hearing Brief, p, I&,] As
argued there, the. OIC believes that Ule Premiums section of the contract violates
RCW 48.43,005(31) and RCW 48.46,064(1)(a) because I) the inclusion of thc
phrase "[fll'om time to time, we will change. the rate table used for ~lis cOlltmct
form" is not a huc statcmont bcoausc ratcs 'may only bc changed yearly, The OlC
is coneet and this concel'll Is vatid. The orc also argues 2) that the inclusion of
the phrase "[t]he contract, and age of members, type lllld level of benefits, and
place of residence on the premium due date are some of the factors used in
determining your premium rates"is incomplete because it does not expre,\sly list
thc fivc rcasons included in RCW 48.46,064(1)(a)(i-v). Thc OlC is correct and
this coneern is valid. While the Company argues that neither concern is valid, had
the OICadvlscd it 11lat it required a changc in 111is language It would have done so
quickly. A~ above, the Company should he given the time to promptly change the
wording in 1) above to make clear that the rates for the contract Cllll chlUlge only
yeady, alld'2) to advise the consumer all the factol's considered in determination
of rates (by cross"reference or other means).

12, The OIC believe~ that 01~jections 5, 10 and 13 of the total of 15 Objections which were
the bases upon which it disapproved the Company's July 25 filings are major obstacleB to these·
filings being approved, [Testimony ofKl'eitlcr.]

5, 11,e definition of eligible ~'er"lce is cmif'uslng and misleadi11!f [RCW
43.46.060(3)(a)] because it does nol clearly notifY the enrollee that In addl/lon 10
in-network cost-share requirements they 11'11I be subject to "balance billing" by
the provider or facility.

This Is the network adequacy issue, which was the stlbject of very stlhstalltial
evidence presented by both partie,q. lis found above, the ore conducted two
Nt>twork Reviews of the Company's nctwork, and on July 10, 2013 conducted
anoillel' Network Review,. had multiple discussions with, the OlC ~bout its
requirements and remaining concerns, iiled its Network Access Agrcemcnt with
Healthways which "rented" some network providers such as other eat'l'iel'S were
doing, filed its Network Access Plan with Ule OlC, and were by these etTo!'ts able
to clear up m~1JJY ofilie concems Ule Ole had with the Company's network
adequacy. After ienf,'!.hy argUlilent and testimony, at heal'ing the Ole advised that
its l'cmainil1g concerns about this issue are 1) the Company has no massage

(
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therapists in its lirovider network; 2) the Company has no Level I Burh Unit or
pediatric specialty hospItals in its network; and 3) the Company is not allowed to
use "spot contracts" or "single payer agreements" to complete its network of
providers because, e,g., the Providers unde,t the Company's plan are prohibited
from balance billing the consumer (which those "spot contraet" providerS would
do).

a) No massage therapists in network, Massage therapists are included in
the Company's network us required. This has been done through the
Company's Network Access Agreemeljt with Healthwuys, By eitlm
JUly 30 01' 31 - I.e. before disapproval of the filings - the Company's
Network Access Agreement with Healthways nad been deemcd
approved by the Ole pursuant to RCW 48.46,243(3)(b), Although the
Plan StlUllnary did not include massage th~rapist,~ when describing the
Heaithways providers available to the consumer, the Plan Summary is
not. part of the contract between the Company and HealUlways,
However because the Plan Summary doe~ provide information to the
C01)stU'ller and does mi.'lakcnly fail to include massage therapists In its '
list of included provldel's, the Plan Summary must be corrected
immediately to, clarify thut the Company's network (through
llealthways) doe8\n fac~ inolude massage therapists,

b) Lack of specialty hospitals providing Level I Burn TJnlt and pediatric
services In network, As the Company argues, earriers arc not required
to Include Lcvel J Bul'll Units or pedialric hospitals in theh' networl,s,
Rather, pursuant to WAC 284-43-200, carrJers arc rClJulred to include
sufficient facUities to ensure that all health plan services, including
Level .I burn serviccs, aro accessible to consumers withour
unreasonable delay and withhl reu.90nahle proximity to the busincss 01'

personal residcncc of covered persons, taking into oonslderation the
relative availability of health cal'e providers or facilities in the service
aM! under consideration nnd the standards estnblished by state agency
health care purchasers (such as the Medicaid program in which the
Company currently participates). Under WAC 284-43~200(2),
sufficiency and adequacy of c1].oiee may bo established by the cal'l'ier

, with reference to any teasonable criteria, including provider-covered
person ratios by specinity, primary eare jJl'ovider-oovered person
J;atioR, geographic acoessibility, waiting timcs for appointments with
participating providers, hours of operation and the volnme of services
available to serve thc necds of covered pcrsons requiring this specialty
care, W!l.C 28443-200(2) provides that evidence of compliancc with
the notwork adequacy standards that are snbstantially sil11ilm to,
standalxJs established by state agenoy purchasers (e,g, Medicaid) may
also be tmed to del11ol1stmte sufficienoy. For tllese reasons, and lhe
fact that Ole Company's network is substantially similar °to the
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standllJ'ds established by Medicaid - which thc Ole agrccs it does, and
which is demonstrated in its Network Access Plan _.. the Company has
shown that its nctwork 1s adequate as to these specially demonsll'lItes
its network sufficiency. ,

c) The OIC argues that the Company is not allowed to use "spot
contracts" aka "single payor agreements" to complete its network of
providcrs, '!lIC OIC ill'gUpS that Ihis ,pl'ohibition is prill111l'i1y because
the oon~llmer is not !'l'Otecte'ct in those situations from being balance
blUed by the provider hired lfider the "single IJayor agreement."
Further, the ore argues that the Company's contract IllJlguage does
not protect tile consumer from balance billing either. Virtually all
carriers on occasion use "single payor arrangements" in provision of
network services, e,g., when the consumer is traveling o,ttl of his own
service area; in the case of an ,emergency; when the type of ~ervic~~

rendered by that provider are not commonly rcquircd', Indeed, ,at
hearing the OIC read language from a Regence health contract which
specifically allowed for such "single payor agreements" tmd described
one such type of services as those rendered by pediatric specialty
hospitals, , [Testimony of KreWer,] The Compllny does include
sufficient facilities to ensure that all health plan sel'Viccs - including ,
pediatl'ic and Level 1 Butl1 Services - are accessible to consumers
without delay and within a reasonable arca, and it pcrmitted under
WAC 284-43-200 to arrange for "single payor agreements" in the case
that a pediatric specialty hospital is rcquired or 11 Level I Bum Unit is
required. Therefore, by this Showing, and by the fact that the
Company's plan is substantially similar to its Medicaid network, the
Cowpany is not required to have included pediatric spccialty hospitals
or Levell Burn Units withil) their provider network.

/

However, the OIC is correct that the Company's contract lmlgnage is
unclcar about thc faot that thc oonsumer c,mnol be subject to balance
bimng \11. any situation, whether the provider is one working through
an "individual payor agreement" with the Company 01' whether the
pl'Ovider is a regular CompllJly nclwoj'k prO\iidcl' or whealer tho

,provider is a Comp.any network provider tbrough Healtbways, The
CompallY must proillptiy chango its contl'act language ill this ~ectioll to
clearly inform the consumer that be is protected ft'OJll balance blUing
in all of these sitlJations, Clelll' langLIng!;, which bas been deemed
approved by the OIC is fOl11ld in the RegellCe contract read into ti,e
record at hearing, !7urther, although the Ole does not require carriers
to filo thdr "singlo' payor agl'ecmcnts" with the OIC, in tilis particulllr
situation, given the Ole's COnCel'Il, the Colnpany shall promptly
provide to tbe OIC the 'form of "singl6 PllYOl' agreement" which it will
IISC WhCll needed; tl,e form lUllst includo, a hold harmless clause
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complying with applicable ruleB ~o tllat tlle OIC has assurance that thc
consumer is protected from balance billing in any of these three
situations,

10, The Bronze Product, Specialty Drug benefit Includes a $350 maximum
"eligible coinsurance ,htlrge" before Ihe servioe is paid at 100%. nils dollar
amount is a deductible, and I1IUSt be set forth in the pnlicy, rale, and binder as
such. The benefil as stated in Ihe po/i,y is misleading per RCW 48.46,060(3)(aO
[sic].

The OIC identil1ed this section as a conCCr!1 for the first tiinc on July 31, 2013
(apparently of necessity a~ this language Wall first included in the Company.'s
filingB in its July 25 tiling). The Ole argues that the COmpally sccks to place a
$350 deductible on specialty drugs, which dedllCtible does not exist fOf other
drugs and thus is illegally discriminatory against enrollees who have hcalth
conditions that require these drugs and is a violation of the community rating
requiremellt, citing,RCW 48.46.064 and WAC 284-43-877(9)(0). In additioll, the
Ole argues that a policy may not includc a hidden deductible such as this, which
misleads consumers in violation ofRCW 48.46.060(3)(a). Once again, the parties
do not disagree on the requirements of the rules but only on whether the wording
accul'ately represents the statutory requirements. For this reason, the Ole should
promptly review and/or suggest amended Imguage which would meet ally
remaining concerns that thc current lallguage Is misleading or does not comply
with RCW 48.46.064 or WAC 284-43-877(9)(c).. '

/3. The Pharmacy Benefit Template, Plants and Benefits template andpo/icy dn
not match. For example, HIOS Plan ID 61836WA0030001 dejlnes it will Use
Formulary lD WA F003. Formulary j[) WAFOO:J Is a 4-lier pharmacy option
utilizing copay cost share requiremenls, The Schedule ofBenefits jor this Bronze
Product defines cerraln dru~ Ilers are subject /0 colnsurancl! [sic]. WAF003 doe.!
not Include any ,oin.wranoe requirements.

Tho OlC first identified this (1011Cem to the 'Company in its July 31, 2013
Disapproval Letter (of necessity as apparently the template was not med with the
Ole l.Ultil July 25 alld up until that tilne. thisinforination had beeo, provided as

. "TED"). The ore advises that this provision can .be romedied if the Company
changed "co-pa.y" to "eo-inslU'ance" in thc thrce places identified in tile contract.
l'Tcstimony of Kreitler.] Therefore the Ole should promptly review and/or
suggest amended language which would meet ally remainingcollCCl'llS that the
cutrent languagc is misleading or does 110t comply with applicable rules.

lJ, 111e Ole did not present evidence regarding the lcvcl of importancc 01' cOl'l'cctabiHty of
its conc'erns, exprcsscd in its July 31 Disapproval Letter, about the Company's rate flUng and
billder filings. They are these, in total: .
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1. You did not adti the countie,' y.ou offer these plans in onto [sic] the rate
schedule or a separate document on the Rate/Rule Schedule tab..

First, the Company a8Rel'tq thel'e are no RtatllteR or regulationR that require it to
include the counti~s offere4 in its plans onto a "rate schedule" or In a Rate/Rule·
Seh~uletab, nor did the orc provi.de any authority fOt' this requirement. Second,
the Company argues that th~ OlC has Ilad sinc~ May 1 to identity this alleged
dcficicllcy btlt raised it for the first time on July 31; and had the Comllany been
notified this was a eoneel'll it would have been. e!lsily remedied, However, the
Company argues that It had alrcady clearly identificd the counties that were
offered in its plan in itR product RubmiRRiM. [ReviRed Product Submissioll,
submitted July 25, 2013.) The Companyaiso argues that the.oflered co~mties

wet'e also included in its Form A submissions with the most updated list included
in the off-oycle FOlm A submitted July 25 and as part of its binder RubmissiQn,

· and iliat therefore there should have been 110 question regal'ding which counties .
were included ill the Company's plan. Testimony presented by the Company was
persuasive and indeed, there appears to be no clear auiliority for the OlC to
rcquire anything fluther from tile Company at this tlme. The OIC staff actuary
who reviewed tllis rate filing presented no evidence, and little valne could be
placed oil nonspccific evidenoe from an OlC aotuw:y who· had not reviewed this
filing WId could only testify generally. For this reason, the OlC should promptly
review this requiroment in light of this Conclusion. .

2. .You did not provide methodology, justificalton, and. calculations used to
· determine the contribution to sUlplus, contingency chal'fie9, or risk charges

Inoluded In the proposed base rates. Furthermore, your definition of "pr~fit"alld
"contribution /0 surplus" Is Incomistent with WAC 284-43-910(13).

· 111e 01C argues that the Company failed to provide methodology, justificatio;1
and calculations used to. determine the contribution· to surpills, contlngcnoy
obarges, or risk charges included in the proposed base rataq. However, based
upon I) evidence and argtmlont presonted by the Company and its oonsulting
actuary; an.d 2) evidence and argument· pre~el1ted by the OlC wh.ioh lacked
evidence from its reviewing actuary· and presented unclear evklenqe from anothel'
OIC actuary who had )lot been illvolved In tWs review, It .is conolnded that the
Company showed tllat it has provided methodology, jllB~itication and calculations
as l'cquh'ctl, ['t'estill1ony of Jason Nowalwwski, Principal and COllsuJtillg Aotuary
with Milliman, Inc. in Seattle; Testimony of OlC Actuary Shirazali Jetha.] This
concernis o1'Il0 validity.

3. YOII did not submit the calculallons andjust!ficatlon ofthe area factors. You
mentioned that Exhibit 3 describe&' the expected reimbursement level as a

I
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percentage ofMedicare and rating factolwhyrating area. However, there is no
Exhibit 3attached to Ihe rale filing.

The Company did attach Exhibit 3 to the rate filing as reqLJlrecl. [Testimony of
Nowakowski; Testimony of Jetha.] This concel'llis of no validity.

4. You did not provide the supporting docuptMtatioll and calculalions for lhe
figures used to calculate the Index Rate to Bet,'. Rate in Appendix F" You
mentioned thea Exhibits 4A and 4B include detailed calculations fbI' SG&A and
Licensing, Taxes and .fi'ee8. However, there are no Exhibits 4A and 4B attached
to the rate filing.

The Company attached Exhibits 41\ and 4B to the' rate filings as required.
[Testimony of Nowakowski; Testimony of Jetha.] This concern is ofno validity.

14. The Ole's reUIJolll:i for disapproval of the Company's Binder filing are included at Nos.
14 and 15 of its Disapproval Letter,_ as follows: ' -

14. You do not rate based on tobacco use. Therefore, cell KlO should read "Not
Applicable" in the Rating Business Rules template.

J5. You do not have a tobacco-use factor. Th~ Rate Data template should not
, include a tobacco rate ~'olumn,'

In its Heartng Brief, the OIC admits that these objections we,e "simply technical
corrections," [OIC's Hearing Bl'ief, p. 19.] Although the Ole does not cite to
any statute or regulation that requires the changes it required in Nos. 13 Md 14,
had the Ole raised these issues prior to disapproving the filings on July 31,2013
the Company could' have remedied these issues fairly quickly. For this rcasoll,thc
orc cmi require the Company to make' these technical corrections, but they
call1lot be an obstacle to approval oftbc Company's filings.

15. Based upon oareful consiileration of tile evidence prcsented, and the arguments of tbe
parties, and UpOll the above Findings ofFact~ and Conclusions of Law, it nlUstbe recognized thot
the specific situatiun involved in this particular review of the Company's filings is Lmique. This
situation involvcs uniquely short time frames mandated by the ACA for revJow and approval of
the Bxchange filings, (as opposed, e.g., to the more normal File and Use PI'OceSS' of OIC
approvals offlllngs); it iIlYolves ~ll1iqueJ.y complex new federal statutes which were tile subje~t of
OVCI' 100 new federal regulations, interpretations, reinterpretations und other dictates and changes
thereof; and it involves already complex state rules and other uniquely difficult challenges for
both O,e OIC,the Exchange and carriers seeldngapproval and certifioation (0 st;lll their ]Jtodu~ls

through the Exchange. Allowing a window of time for modificatiolls following the submJssion
deadline is weB within the orc's discretion and in fuB accord with federal rules and the clear
gmtls of botll fedcral authoritics and tho Exchangc. UndCI' thc circumstances presented here,



!

Findings of J:la.ct,ConclllsioI1S
ofLa.w and Final Order
No, [3-0232
Pagc22 '

permitting the Company to quickly malec modifications as indicatcd above is reasonable and
appropriate, For the OlC to now fail to provide the COl11liany with a shol,t time pel'iod, and goocl
corll!1ltUlication lind cooper~ltion, in order to allow the Company to address the orc's concel'lls as
identified in its Disapprovall.etter (a.q modified by the Conclusions above) would be to invite a
consideration that theOIC might have erred in disapproving the Company's filings on July 31.
For tbc Ole to use its discretion in allowing the Company to quickly make modifications now
RO that the Company has the opportunity to gain approval and certification to sell its proelucts
throllgh the Exchangc for 2014 is reasonable and perrnlssible and would both cnSllrC that thc
Comp~ny is in compliance with applicable !'Ules and ensure the OIC's review pl'Ocess was
reasonable under these uniqllc circmnstances,

ORDER

On Ule basis of the foregoing Findings ofFacts and Conchlsions of Law,

IT IS HEREBY ORDERED that the Washington State Insurance Commissioner shall allow the
Company a short period of time, which would still ilccorll!nodate thc Exchange in Its
responsibilities, in which to make new/amended filings which remedy the OIC's cbncerns
exprcsscd in its July 31,2013 Disapproval Lctter (as' modified by thc Conclusions above);

IT IS FURTHER ORDERED that it is expected that, beginning on the date of enll'yof this'
Order, the Ole will p1'ovido prompt, reasonable gwdaoco and recommended language to the
Company as appropriate to assist the Company in remedying the OIC's concerns exprossed in its
July 31, 2013 Oisapproval Letter (as modified by the Conclusions above), with thc common goal
o'falsisting the Company in obtaining the OIC's reasonable review and approval of its fillngs in
time to be certified by thc Exchange for sale In2014; ,

IT IS "FURTHER ORDERED that the OlC shall give prompt review and reasonable approval.
, of the Company's filings provided the Company has addressed the l'eaSOns for disapproval set
forth in the OlC's July 31, 2013 Disapproval Letter (as modified by the Conclusions above) to
the reasonable satisfaction of thc OlC and being guidcd by thc above Findings of .lIact and
Conclusicns of Law above;

IT IS .l<"URTHER ORDERED that ill light of the unique circumstances of this malter, this
proceeding shall remain open lll1til the Company has made new/amended filings, tlu'ollgh the
Cumpany's and Olc's COlllJnllJJkatiolls togcthcr, and until the orc has made detcrmination
concel'Ding approval of these new/amended filings. At that time, the partie.q shall notify the
lllldel'signed oJ'the disposition of the Ole's review of the COJnpuIlY's amende<:Vncw 'filings;

IT IS FURTHER ORDERED thm, also in light of the unique circumstances of this matter,
shoukl,lhe parties have qucstions about tho abovc Conclusions of Law as they relate to tho
appl'Ovability of any new/amended filings, they Illay contact the Hearings 'Jnit to discuss the
issue, whioh would involve the parties and the undersigned, in all etlol't to pl'omptly resolve any
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outstanding issues which might otherwisc delay prompt scttlement of allY issues cOllccrning new
.language and/or the OIC's review lU1d reasonable approval thnff'. ,

ENTERED AT TUMWATER, WASHINGTON, thiJ::. day of'September 2013, pursuant
to Title 48 RCW and spccifically RCW 48.04 and Title 34 l{.CW and regulations applicable
thcrcto.

PATRIC . PETERSEN
. Chief Presiding Officer

rm:~!!allt !Q.•RCW.J1A15,46l(3), the pl1l.-ties are advised that they may seek reconsideratio!.I"QfJJ1!§
ol'dcr by fiUl1B a l'Cgucst for reconsideration under RCW 34.05.470 with'the undersigncd within
10 days of the date of service (date of mailing)"of Ji11s,.Qr\ier, Further. tll~,PNJi~s..lll:e advised that,
pm'suanl to RCW 34,05.514 and 34.05.542, this ordcr may be appcalcd to Supcrior Cow'l by,
witllin 30 daya after date of service (date of mailing) of this order. I) filing II petition in the
;lgp.Wor Court. at tlle petitioner'S option, for (a) Thurston County or (b)lhe countY_,oL1h~

petitioner's I'esidence oLPriJ.!p'.!p.ill place of btL~iness; and 2) <!~livery of a copy of the petition to
~he Qffice of the Insurance Commissioner: and 3) depositing copies of (he petition upon all,ptl1,er
parties ef recol'd llJId the Office of the Attorney General.

J:mtl!!.mHQD.J~(Mmg

I decl~)rQ \lIItier p~lmJty OfPl\ljUry un¢'r tho laws o'f\'nc: Slaw OrW081~l1gton thatQn lila dt'\le Ii~ted below, I mallerl or Cjlll!lcd dcJively.lluuuSIJ
I\OTlllaf olncc lTIllllktg custom, a tn\l~ copy 'Jfthis docmnenllo (htl fvllowlng pel,lple att.b~irilddrellses listed llbove: Jay FII(hl, M.D.• Klltlc
I{o~ers. Mnren No!'lol), .f'..s'l., Hnrbnm Nuy.l!~'", Mike Kreidler, JllI\1e.~ T. Odiorne, .Imll F. Baillie, Esq., Marcia StIckler. 'Esq., lllld Annnl.b.1l
OclletlllfUlIl, J:::s:q.\ r(

DATED this i3 dllY ofScplmnhcr, 2013.

j(~a
-------
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I. INTRODlIC'l'lON

Tho Office of the Insurance Commissionor ("OIC") rospootfully requests

reconsideration of portions of the Findings of Fact, Conclusions of Law, and Final Order

ill the above--captionod matter, entered 011 Septemher 3, 2013, ("Fillal Order"). OIC

disapproved the rate, fulm, and binder filings filed hy Coordinated Care Corporation

("Coordinated Care") on Jtlly 31, 2013.

First, the Order failed 10 properly resolve tbe conflict .with a decision 011 the

merits, and instead impermissibly directed settlement. While the final Order properly

cOllchldesthat some bases upon which the Ole disapproved Coordinated Care's filings

were "valid", the Order failed to resolve the conflict by issuing a determination. Rathel',

the Order required the Ole to enter into a lype ofsettlement negotiation with Coordil)ated

. Cure, to reSlllt ill refiIing, approval, and entrance into the Exchange. Such a directive is

impropel', exceeds the scope of admlniRtrative judicial authority, and i~ Il11Ruppolted in

iaw.
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Second, the Final Order's conclusions rested upon improper admission of

evldencc of scttlement negotiations in unrolatcd litigation,

Third, the Final Order contains errors of law that effeotively force the OIC to

permit Coordinated Care to enter the Exchange with an insufficient network bascd on a

conti-act methodology that is contrary to tIle laws applicable to health maintenance

organizations ("HMOs").

Fourth, the Final Order cOl~tains Findings of Fact about communicatiOl1 between

Coordinated Care and the OlC dllring the proceedings that are not supported by an

objective evaluation of the record.

Dcspite the objections described in this motion, the parties have complicd with
, '

the directives in the Final Order, The Old recognizcd t!J.at thcre was, no meaningful

ojljlOLtunity to bring this Motion prior to engaging in that work if Coordinated Care's

plans were to be approved for the Exchange, Out of respect for the judicial process, the

Ole has worked cooperatively witb Coordinated Care to resolve thosc itcms that the

Fiillil Order identified as "valid" bases lor disapproval, and the plans that were the subject

of the hearing have now been approved for certi'ficatfon by the Wa,qhingtoll Health

Benefit Exchange.

II. ARGUMENT

A. The Final Order failed to resolve the matter with a decbion on the merits,
instead improperly dlrectlllg settlement. In this, the Final Order exceeds
adluillistrative judicial authority, and Is ullsupported 'by law.

The }iinal Order does not resolve this matter with a'decision on the merits.

Instead, that ordor commands OlC to allow the Comp.8ny to revisc its filings, provide

Motion. Oflnsl.ll'aDCO COnlltliS!itOI101' Mi1(tJ Kl'cidlCI'
For Reconsideration OfFil1dll1,gs Of FliG()

Conclusions Of Law) And Finul Ol'dl:l'
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"reasollabl~ guida:l,ee and recommended languago" to the Company to correct its

deficiencies, and "give prompt a:lld reasonable .approval of the Company's filings

provided the Company bas addressed tile reasons for disapprovaL .." Final Order, at·22.

It goes on to state, "this proceeding shall remain open until the Company has made

new/amended filings," and to require the parties to notify the Hearing Officer of the

disposition of those filings.

Th~ Final Order cites no authority in the APA, the Insurance Code, or otherwise,

which alloWR the Hearing Officer to refuse to rule on a matter, instead holding that matter

open until a compulsory settlement, the terms of which nre dictated by tlie Hearing

Officer, has been I·eaehed.

While the APA does Rtrongly encourage informal settlementA, it does not compel .

settlement. See RCW 34.05,431(1), WAC .1O-08-130(1)(g), and WAC 284-02~

070(2)(d)(iv) (allowing for preheating conferences for settlement or simplification);

RCW 34.05.437(1) and WAC 10-08-130(5) (requiring pl'\>siding hearing officers to allow

parties the oppolwnity to make offers of settlement); RCW 34.05.060, WAC 10-08

130(5), and WAf; 10-08-230 (encouraging informal settlements). However, the Al'A

"does not require any party or other person tosettl\> a matler." RCW 34.05.060. See also

CJC 2.6(B) (prohibiting judges from acting' "in a manner that coerces any party inte

.settlement.")

Flll'ther, there is no authority in the Administrative Procedures Act (Title 34.05

RCW), the Model Rules ofProced~lre (WAC 10-08), the Tnsurance Code (Title 48 RCW),

the rules promulgated under the lnsuranee Code (WAC 284), or the letter delegating

authority to Hearing Officer to presid\> over hearings, tlUlt authori~es the Hearing Officer,

Mollon Of IosuJ"tl.llce Cpmmissioner Mike K..I'eidler
For Reconsideration Of Findings Of FAct,
Conolusion. Of Lnw, And Final Order
Pag03 .



or any other Administrative Law Judge, to force tho'lnsurancc Commissioner, 01' his duly

appointed Deputy Commissioners and staff to settle matters that they have determined

should not be settled, particularly with a carrier whose filings have in fact been found

deficient.

Nor is there' any authority which allows a Hearing Officer to be privy to -let alone

monitor '- settlement negotiations, Certainly there is no authority fOI' a j\ldge to dictate

the terms of setllenwnt and warn that failure to settle on those tenns "wquld be to invite a

consideration that the OIC might have erred in disapproving the Company's filings on

July 31." That disappwval was either correct or it was not. The lIinal Order

appropriately sets this for~h as the precise issue bet'OI'e the Hearing Omcer. "Therefore,

moat cleal'ly stated, in this proceeding, the Company bears the burdell of proving, by a

preponderance of tho evidence, that on July 31, 2013 the OIC erred in disapproving

Coordinated Care Corporation's June 2;5, 2013 Dron"e, Silver and Gold Individual Plan

Filings for 201'4." Final Order, at to, ~2, There Is no authority cited, nor could there be,

for thc proposition 11mt an Administrative Law Judge may change a legal ruling as

punishment for one of the patties' failure to cooperate with directives in an Order.

The Hearing Officer clearly has autllQrity to find that the orc properly

disapproved Coordinated Care's July 31 filings. hi large part, thc l1inal Ordcr, does

aclmowledge that the OlC's reasons tor reje~1ing Coordinated Care's July 31 filings were

valid. There is no question that, hud the Hearing Officer found the 'Ole's reasons fOJ'

disapproval were all invalid, she has the authority to find' that tho ore impropcrly, '

rejected the filings as they existed 011 July 31, and order the OlC to accept those filings as ,

they existed at the time. The Hearing Officer arguably even has authority to conduct II

MoHon Of Insurallce COlllmissioner Mike K,,,,jdler
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new review using a legal definition or understanding Ulat did not exist, or waA not uAed

when the original review was conducted. BtltU,e Final Order does 110t compel the orc to

approve or disapprove the filings as UlOY existcd en July 31, er te conduct a new review. , '

in ligl1t,of a new analysis on a queAtion ef law, Instead, the Final Order acknowledges

that the filings were largely deficient for the reasons asserted by the OlC, but nonetheless

compels the orc to cntcr into settlement nog~tiations with Coordinated Caro to assist

,Coordmated Care in amending its filings in order to become acceptable" to the OlC.

Similarly, the Final Order cites no e~press or implied statutory authority allowing - let

alone compeIllng - the OlC to draft portions of the very documents and filings that the

Ole is compelled to regulate.

The Final Order essentially asserts that because the OlC chose to settle with

certain companies, it was required to offor sottlement to this company, and thOil compels

the Ole into that settlement, even di etating the tel1118 of that settlement (that Ole was to

"promptly review and/or suggest amended language which would moot any remaining

concerns that the current languago is misleading 01' does not comply with applicablo,

rules"). See, e.g., Final Order, at 19. However, the Final Order cites absolutely 'no

authority for fuis command. None exists.

In ordering the OIC to settle its disputes concerning C\lordinated Care's filing!!,

the FInal Order creates two dangerous precedents. First, it compels the orc to not only,

provide specialized, and directed legal advice to a specific, priva't:e company, but to

effectively draft portions of fueir contracts, Because the OIC regulattls those same

contracts, the Final Order hus essentially cl'eated 11 conflict of interest for the orC. The

Final Order has created the vcry real potential for Coordinuted Care to claim at 11 future

Motion Of Insurance Cnmmi.~Hionur Mike Kroidler
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dat.e, that the Ole cannot take enforcement action against Coordinated Care conceming

those contractual pl'Ovisions, hecausc thc OlC itself draftcd thcm.

F\llther, in compellingsettlement with one carrier because the OlC entered into

sett.lement discllsgions with a wholly separate and unrelated carrier, the Final Ordal' set

the dangerous precedent that the orc is now compelled to' sottle with any carricr who

challenges the OlC's disapproval of their network, rate, form, or hinder filings. The Final

01"de1" Ilffectively h1"oadcasts to every health carr.ieril'l the state that, by demanding a

hearilig on any disappJ'Oved filing, they can force thc OlC to fix. thcir contracts for thcm,

monopolizing staff time, and unilaterally rearranging the distribution of OlC resources.

TIlis is particularly problematic because with the open enrollment deadlines of the ACA,

:bcginning with this .ycar and moving forwill'd,'thcrc will always be a dcadlillc for heallh

plans to be approved. Usurping the orc's resources by compelling settlement

negotiations will have potentially devastating effect.q on the ore's ability to approve

plans. This 'issue will only gct worse, as more earriers and plans cntcr the exehange, and

more plans are subject to the federal deadlines that for this year only apply to plans

offered in the Bxchange.

What the Pinal Order attempts to do iscompel the Ole's discretion. Thc Final

Order ~otes, "For the OIC to use its discretion in ~ll~wil1g tlie CoulpallY to quickly make

modifications now ... is reasonable and permissible." Final Order at 22. However, the

Hearing Officer does not have authority to compel the Commissioner's lliser\ltion, or that

of his appointed Deputy Co~issi~llers a;ld staff. The Hearing Officer has authority to

review decisions for compliance. with the law, and to consider wbether staff have abused

their discretion. But no finding of llll abuse of discretion was made in the record, nor was

Motioll OflnsllraltCe Commlsslbller Mike Kreidler
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evidence presented to meet the difl'icult showing that an agency has abnsed its disvTetion.

hi fact, the Final Order acknowledges that the OlC did the best it could nnder the unique

and difficult circumstances imposed by the Affordable Care Act. Further, (he Hearing

Officer cannot rely on the OIC's decision not to enter into settlement negotiations as the

basis for an abuse of discretion; because there is no legal requirement anywhere to

,compel the OIC to enter into settlement negotiations. While it may be tiennissiblc for the

,Ole to exercise its discretion in the manner suggested by the 'Hearing Officer, it is not

permissible for a Hearing Offioer to compel the exercise of that discretion in keeping

with her own preferences.

OlC may b,c reading 100 much into the Final Order. TIle Final Ordl'l" doesstitte in

severol places that orc is being COlnpelled to re--write Coordinated Care's filings for it in

light on1le extraordinary situation presented by the fact that the Exchanges are an

entirely new entity for which federal rules and guidelines were being promulgated even

as the OIC was attempting to review plans fo~' compliance with t1iem. Ilee, e,g., Final

Order at 3, ~3. The Final Order appropriately states that "it must be reCognized that the

speeine situation involved in this particular l'Qview of the Company's filings is unique."

Final Order, at 21.

It may be that such is the Hearing Officer's reasoning behind the dircctivcs in thc

'Final Order; and'is mcant to apply only to Coordinated Care' and only in this one, unique

situation. If so, Ole urgll,~ the Hearing Officer to reconJ1gure the 'Final Order, making

that abundantly clear. While the OLC stands behind its objections, the agency

acknowledges that such II clarification would at least avoid the perils pl'esentedhy

reference to the Final Order ljS precedent.

Motion OfInsurnlloe COhunis!;ioner Mike Kreidler'
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n. The Final Order's conclusions rest UPOll hnproper admission of evidence of
settlement negotiations in unrelated litigation.

orc respectfully submits tlmt the challenged directives in the Final Order rely ~n

factual errors that. I) are supported solely by evidence of settlement negotiations

introduced by the Hearing Officer, not by either party, and which should have been

barred by Hit 408, and 2) are notsuPPOlted by Ule evidence in the record.

Over the OlC's objection, the Finlll Order relies on evidence that the OIC had

entered into settlement negotiations with carriers in unre.lated matters. Final Order' at 8.

UlJdcr Evidence Rule ("ER") 408, this information should never have been admitted into

evidence, or consillered by the Hearing Officer, in the Coordinated Care hearing.

ER 408 prohibits the admission of settlement negotiations for the purpose of

proving liability. Although the Rules of .Evidence are not strictly adhered to in

administrative proceedings under the Administrative Procedures Act, Title 34.05 RCW.

("APA"), they cannot be wholly ignored. RCW 34,05.452(2) still requires that a

presiding heal'ing officer "shall refer to the Washington Rules of Evidencc as guidclincs

for evidentiary rulings."

It i~ revemihleerl'or to admit evidence of settlementnegotiations Witll third partics

and in Ulirclatod procccdings. Grigsby v, City ofSealtle, 12 Wn.App. 453, 458, 5291'.2d

1167 (1975). In Grig8by, tlle plaintiffwllS a passenger in an automobile accident. ld. at

454. He settled with the driver of the car he was in, and suhsequently sued the City of

Scattlo for negligent design, construction, and maintenancc of the strcct. ld. Thc Court

of Appeals found itwas reversible error for the jury to he infOl'med that the Plaintiff had'

settled with tbe ·driver.· ld. at 458.
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ER 408 does permit evidence of settlcmcnt negotiations for limited purposcs, SUCll

as to prow bias, prcjudice of a witness, ncgating claims of undue delay, or proving

obstmction of justice. None of tbl)Se claims were pre..ent in this case•. III fact, the

HClIJ:ing Officcr found that .the Ole witnesses were "credible, md presented no apparent

biases." Final Ordcr at 9·10. Nor was this presented by the OlC to negate claims of

undue delay. No other exceptions to the prohibitions in BRAOS are present in the record.,
Further; the Al'A pl'Ovides that a "presiding officor shall not base a finding

exclusively on: such inadmissible evidence unless the presiding officer determines that

doing so would not unduly abridge the parties' opportunities to confront witness",~ and

rebut evfdcnce. The basis foithis determination shall appear in the order." RCW

34,05.461. Here, the Final Order contains nO such dctermination regarding the evidencc

prescnted by the Hearing Officer about settlement negotiations with other parties. On the

. contclll':Y: the evidcnce of the OIC's settlcment discussions with other carriers wM 1I0t. " . .

Nubmitted by eithcr pllrty, but by thc Hearing Officer herself The Final Order cites no

te.9limony or exhihit demonstrating the OIC's settlement negotiations with other carriers;

Coordinated Care was apparcntly unawai'c. of thc Ole's scttlement discussions with othcr

curriers until the Hearing Officer introduced the subject. 11le OlC collid only object; it

had no opportunity to confront the Hearing Officer as a witness. She was 1I0t SWllrn ill,

and could not· be qucstioned about basis fot hcr conclusions that seltlemcnt talks with, . .'

other carriers were relevant to this caNe, even though thos~ carriers may hav" had entirely

diffe.rcnt liecnsure, filing deficiencies, 01' ability to promptly con-e.ct the problellls in their

lilings.
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The Hearing Officcr's dccision ,to not only consider, btlt inject, evidence of the

orc's settlement discussions in other proceedings as evidence that the OIC mishandled

Coordinated Care's filings, also calls the Hearing Officer's Impartiality into question.

The Code of Judicial Conduct (CJC), though 110t biluling on administrative law judges, is

instmctive to the extent it sets out the standards for judicial conduct in the State of

Washington, FUlther, the APA provides that "Any individual serving or designated to

Selye alone or with others as presiding officer, is subject to disqualification for bias,

prejudice, interest, or any other cause provided in this chapter Of for which a judge' is

disqualified." RCW 34,05.425(3). CJC 2.11(a) provides that "A judge shall disqualify

himself or herself in any proceeding in which the judge's impartiality might reasonably be

questioned", particularly in several specific circumstances, For example, when a judge

has "porsonalImowlcdgc of facts that'arc in disputc in thc procceding," 01' is "likely to be

a material witness in the proceeding," that judgl;l is obligated to recusti him 01' herself.

CJC 2.11(1), (2)(d). By presenting the evidence oftlle DIe's settlement negotiations, the

Hearing Officer essentially made herself a material witness conocming disputeo fac(ual

allegations, In doing so, she has called into question her own partiality conceming this

and every case involving .the OIC's denial of a carrier's rate, form, and bindar filings.

Impaliiality by a judge and improper testimony by a witness both constitute

grolmds fo1' granting a CR 59 motion for retrial or reconsideration on the basis of

ilregnlarity'in the proceeding. lIdwards v. Le Due, 157 Wll,App. 455, 460, 238 P.3d

1187 (2010) (finding a CR 59 motion appl'Opriatc whorc the (rial court dcmonstrated

partiality repeatedly during the triaL); Storcy v, Storcy, 21 Wn.App. 370, 375, 585 P,2d

Motion Oflnsurance Commissioner Mike jereldlel'
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183 (1978) (finding a witness' testimony regarding inadmissible evidence a grounds for

granting a CR 59 motion).

Because the Hearing Officer's presentation and admission of evidence of the

OIC's settlement negotiations was improper under RCW 34.05,452(2), RCW 34.05.461,

'TIR 408, and CJC 2.11, the Final Order should be reconsidered, omitting this improperly

admitted information and tlie directives based upon it.

C. The Final Ordel' cOlltalns erJ'ors of 11Iw that effectively forco the Ole to
permit Coordinated Care to enter the Exchange with an Insufficient network,

.contrary to the illWs appiicablli to health malnlcnance organizations;

In addition to impropel'ly compelling settlement, the Final Order compels the

acccptance oran inadequate rietwor!c, in violation oflhe law,

Concerning the adequacy of Coordinated Care'g network, the Final Order makes

two legal errors. First, it erroneously conflates COOl'dinated Care's unchallenged

•Medicaid Iletwork as an "adequate network" for commercial products that, unlike
, , '

Mcdicaid, must provide for 10 cssential hcalth bcncfits. Unfortunately, thc Final Order

doeM 110t provide its statutory or legal basis for the conclusion that a Medicaid network is

automatically, adequate fOl' a commercial policy. Apparently, the Final Order'

misconst1'tles thc provision of WAC 284-43-200, which provides that evidence of

compliance with netv.'ork standards for public purchasers "may. be used to' demonstrate

sufficiency" to mean that, ifa carrier has a Medicaid network for its Medicaid products, it

has by operation of law dcmonstrated compliance with nctwork standard for public

purchaser concerning every service provided under the carrier's commercial contrilO~q,

rcgardless of whether public purchasers arc required toincludc those scrviccs or

providers. Tbls Is particularly important for Medicaid carriers wItose Medicaid
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plans do not have to offer all of the ten essentlalllealth benefits required under tlle

ACA. Those ten essential health benefits are furthcr defined by the state benchmark

plan, and tile rules promulgated by the Ole and the federal govcrnment. Thcre is no

discussion in the Final Order demonstrating that Coordinated Care's Medicaid plan, and

Medicaid network, cover all of the essential health benefits required by law. Without

Buch a determination, the existence of Coordinated Care's Meqicaid network cannot

demonstrate an adequate network for purpose.q of its commercial products.

III addition, the network Coordinated Care filed for its commercial pl'Oducts, and

. fual was reviewed by thc OIC, was not Coordinated Care's Medicaid network The

testimony and evidence at the hearing demonstrate that while the network flied by

Coordinated Care was intended to inclnde its Medicaid providers, it was a network built

by Coordinated Carc exprcssly for its Exchange plans. That is why. thc Company was

contracting with I;icalthWays to include some of its providers in the ne.w network,

evidence of which ~as introduced and admitted without objection, It is because

Coordii:mtod Care's commercial network was not identical to its Medicaid nctwork that

the OlC was reviewing the network in the fil'st place.

The second error the Final Oider makes cOlicerning Coordinated Care's network

is to order thc orc to allow an HMO to satisfy its obligations to provide essential health

benefit~ through non-networked pro·viders. This is. an express violatiou' of RCW

48.46.030, l'ho. statutes governing HMOs require that to be liceused as an HMO, a

C'lrrler·must providc:

comprehensive health care services' to el1l'olled participants on a gl'Ot~p

practice pcr capita prcpaymcnt bas.is or on a prcpaid individual practice
plan and provide[] such health services either directly or through
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arrangements with il1Sli\utions, entities, and persons wliich its enrolled
population might reasonably require as determined by the health
rt1aintenal1ee orguni7.ation in order to be maintained in good ll.eulth .. ,

RCW 48.46.030(1), Providing all covered sel'Vices either directly, or through contracted

providers, is a requirement for licensure as an HMO, Both Cool'dinated Care and the

Final Orde.r ignore this fundamental requirement fOr BMOs. Compelling the Ole to

pell1J!t Cootdinated .Care to refuse to contract with tbe only facilities that can provide

ccrtain s.ervices that arc covered by Coordinated Care's plans, forces the OlC to violate

the law by Jicenaing a carrier as an HMO tbat does not meet the requirements to be one.

orc respectfully requests that the final oroei' bl< revised in order to avoid forcing

the orc to takc actions that arc contrary to law in the futurc:

D. The Final Order eontaln$ Filidings ofFact about communication between
Coonliuuted Care and the OIC dUI'lng the proceedings that are not
supported by au objective evaluatiollof the record.

The Fina[ Order contains the erroneous factual conclusion that Ole improperly

refi.lsed to communicate witb Coordinated Care following the July 31,2013 denial. The

Ordel' moreover states that the OIC informed Coordinated Care that "thc OIC was

prohibited from communicating with thc company because the Company had filed a

Demand for Hearing," ~tales that tbe orc acted disingenuous!y in making this alleged

statement, and scolded the orc for failing to propcrly inform Coordinated Care of all

alleged policy of refusing tocommullicate after a Demand for Hearing is filed. Final

TIlCrc is no testimony in the record as to apolicy of refusing to cot\1nllmieate. Dr,

Fatlli testified as to his understanding that orc staIr J'cfusod to communicate with .
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Coordinated Care because it was "against the law" to talk to a party during a hearings

process. This reflects a layman's llliderstanding aftha situation, and the OlC refuted his

claim. The Ole never stated it had a "policy" of,efusing to communicate with carriers in

litigation, or that the Jaw prohibits the OlC f1'OlU doing so. See Final Order at 8 and 12.

There is no such policy. Rathel', as demonstrated by counsel for the orc, both

staff attomey Andrea Philhower and Deputy Commissioner AnnaLisa Oellel111onl1, the

OlC, facing impending expedited litigation, reasonably tequked the company to direct its

.discussions solely tu the legal afmirs staff that would be handling that litigation. This

requiremimt is hased upon Rule of Profeasional Conduct ("RPC") 4.2, a uhiquitous

standard that is immediately put in place by any atto1'1ley representing any party in

litigation.

Generally, RPC 4.2 also limits client discussions with parties known to be

represented. See RPC 4.2, comment 7. This entirely relL~ollable direction provided

Coordinated Care with a meaningftll avcnuc to address its concerns, and utilized orc's

limited staff resources in the most efllcient manner possible. Neither Coordinated Care,

nor tbe Final Order cite to any authority that contravenes the Rules of Professional

Conduct, or mandates that a party who is subjoct to litigation, participate iu discussions

concerning the subject of that litigation, without' counsel present.

Because the findings that the orc "refused" to communicate with Coordinated

Care, and changed its reasoning for doing so, are not supported in the record, the Final

Order should be reconsidered without these el1'oneous and unsupported findings, mid tlle

directivcs based UpOll them should be stricken.
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III. CONCLUSION

Because the Final Order rests on significant but erroneous conclusions of fact and

law, that stemmed fl.-om irregularities in the hearing process, the OlC respectfully

requests that the Final Order be reconsidered.

DATE,D this {plfb-day of September, 20'13.

~'-d. !2JL-~~
Andrea L. Philhower
orc StaffAttomey

MOti011 Ofln,ulU11ce Commissioner Miko Kroidler
1'01' Recollsidel'at(QU OfFilldillg6 OfFact,
C011cl"sicllS OfLaw, Mld Hila! Order
Poge 15


