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gshong@stoel.com

November 27, 2013

VIA EMAIL AND U.S. MAIL

Ms. Kelly Cairns

Administrative Assistant to

The Honorable Patricia D, Petersen
Office of the Insurance Commissioner
Post Office Box 40255

Olympia, WA 98504-0255

Re:  Inre Seattle Children’s Hospital’s Demand for Hearing - Coordinated Care
Corporation’s Petition to Intervene; Docket No. 13-0293

Dear Ms. Cairns:

Enclosed for filing in the above-referenced matter is Coordinated Care Corporation’s
(“Coordinated Care™) Petition for Intervention, the Declaration of Jay Fathi in Support of that
Petition, and the Proposed Order Granting Coordinated Care’s Petition for Intervention.

By copy of this letter, [ am emailing a pdf copy of the above-referenced documents to counsel
for the OIC, Seattle Children’s Hospital, Premera Blue Cross and BridgeSpan Health Company.

Sincerely,

. Hong

Iinclosures

ce: Maren R, Norton
AnnaLisa Gellerman, OIC Deputy Commissioner for Legal Affairs (via email only)
Charles Brown, OIC Counsel (via email only)
Marta U, DeLeon, AAG (via email only)
Michael Madden, Counsel for Seattle Children’s Hospital (via email only)
Gwendolyn C. Payton, Counsel for Premera Blue Cross (via email only)
Timothy Parker, Counsel for BridgeSpan Health Company (via email only)

Alaska California Idahe
74920453.1 0049368-00001
Mlinnesoala Oregon Utah Washington

and Washinglton, D.C,




I

oo =1 O wh

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

FILED

BEFORE THE STATE OF WASHINGTON
OFFICE OF THE INSURANCE COMMISSIONER

In the Matter of: Docket No. 13-0293
COORDINATED CARE

SEATTLE CHILDREN’S HOSPITAL, CORPORATION’S PETITION
FOR INTERVENTION

A Washington Not-For-Profit Corporation.

S Mt N e e N N N N

1.  INTRODUCTION

Pursuant {o RCW 34.05.443, Coordinated Care Corporation (“Coordinated Care”) moves
to intervene in the above-captioned action. In its Demand for Hearing (“Demand”), Seattie
Children’s Hospital (“SCH”) seeks to stay, revoke, and/or reverse the Washington Office of the
Insurance Commissioner’s (“OIC”) approval of Coordinated Care’s plans for the Washington
State Health Benefits Exchange (the “Exchange”). If SCH’s request is granted, Coordinated
Care’s plans would be eliminated from the Exchange, thereby adversely impacting Coordinated
Care and its consumers. Coordinated Care should be permitted to intervene in this action to
protect its rights and interests and the interests of its more than 1,590 enrolled consumers.

II. STATEMENT OF FACTS
A, Coordinated Care.

Coordinated Care is a healthcare organization that provides health plans for sale on the

Exchange as part of the Affordable Care Act. See Declaration of Jay Fathi, MD in Support of

COORDINATED CARE’S PETITION FOR INTERVENTION - 1
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Coordinated Care’s Petition for Intervention (“Fathi Decl.”), §2." Coordinated Care also
provides services to Medicaid beneficiaries in Washington State. /d. Coordinated Care’s core
business goal for its Exchange products in Washington, and nationally, is to lead the competition
in offering an affordable product to uninsured and low income patients, including those who
“churn” off and on Medicaid as their income changes. Id. at 9 3. Nearly 800,000

Washingtonians are covered by Medicaid-managed care health plans now, and thousands of

them “churn’ off” Medicaid each month due to changes in income. In 2014, these individuals and

families will be eligible to obtain health coverage on the Exchange. Coordinated Care applied to
offer plans on the Exchange, largely with the intent to provide high-quality and affordable
continuity of care for these vulnerable, low-income individuals and families. It was imperative
that Coordinated Care’s plans be affordable to these individuals, Id at 4,

Consistent with the Exchange’s mission statement,? Coordinated Care decided to look for
innovative solutions to provide consumer choice in collaboration with the healthcare community,
Coordinated Care worked with forward-thinking providers and hospitals, who not only wanted
to increase health insurance coverage across our state, but to do so at an affordable price point
for the consumer, and to use this initiative as a means to both increase coverage and control the
ever-rising cost of health care. Coordinated Care built its network largely around federally-
qualified health centers, which is where thousands of low-income, uninsured citizens get their
healtheare presently. These centers have a reputation for high quality care and lower than
average utilization. In addition to primary care physicians, Coordinated Care ensured that
appropriate specialists, hospital services, and ancillary services were available in every county

that it applied for, in accordance with the network adequacy standards, Coordinated Care

: Plans on the Exchange are offered through the Washmg,ton Healthplanﬁnder website,
* The Exchange’s website states; “Our mission is to radically improve how
Washingtonians secyre health insurance through innovative and practical solutions, an easy-to-
use customer experience, our values of integrity, respect, equity and transparency, and by
providing undeniable value to the healthcare community.” Exchange, Our Mission,
http://www.wahbexchange.org/about-us/our-mission/ (last visited Nov. 21, 2013).

COORDINATED CARE’S PETITION FOR INTERVENTION - 2
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currently has a high-quality and robust provider network which includes over 8,000 providers
and 28 hospitals. As a result of its efforts, Coordinated Care is able to offer the lowest priced
plan on the Exchange, /d atq 5.

The Coordinated Care Exchange network includes an abundance of pediatric providers
around the state, including pediatric specialists and four hogpitals with distinct pediatric specialty

care and services. Specifically, Coordinated Care’s network includes the Providence Health

- Services/Swedish system, which provides extensive, in-depth, specialty pediatric care and

comprehensive pediatric services at multiple sites statewide, including King County, Also
included in the network is Providence Sacred Heart Children’s Hospital in Spokane, which
provides among other things specialty and comprehensive pediatric services including cancer
and cardiac care, and Shriners Hospital for Children in Spokane, which provides additional
specialty services. See id. at q 6.

B. Procedural History of OIC’s Approval of Coordinated Care’s Plan.

Prior to this lawsuit, the OIC reviewed Coordinated Care’s qualified health plans for

approval on the 2014 Exchange. The OIC initially disapproved the plans on July 31, 2013, 14 at

9 10. Among its reasons for disapproving Coordinated Care’s plans was the argument that
Coordinated Care’s network was not adequate because it lacked pediatric specialty hospitals,
such as SCH — the same argument asserted by SCH in this action. /d Coordinated Care
appealed this decision with the OIC. Id. at 9 11. SCH did not timely intervene in that action.®
After a three-day hearing, the Chief Presiding Officer ruled that Coordinated Care’s network was
adequate. See id at9 12 & Ex. A (I'inal Order), pp. 17-18 (] b-¢). The Chief Presiding Officer
held that carriers, such as Coordinated Care, are not required to include pediatric hospitals in
their network as long as they include sufficient facilities to ensure that all health plan services are

accessible (o consumers without unreasonable delay and within reasonable proximity to the

* On October 24, 2013, SCH filed a motion for leave to intervene in the administrative
hearing initiated by Coordinated Care, This motion was denied on October 31, 2013, See Fathi
Decl., 13..
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covered persons, taking into consideration the relative availability of health care providers or
facilities in the service area. Id. at Ex. A, p. 17 (] b). The Chief Presiding Officer concluded that
Coordinated Care had shown that its network was adequate under those standards, /d at Fx, A,
pp. 17-18 (§ b). Moreover, as the Chief Presiding Officer noted, any unique services offered by
SCH would be provided through the use of single case agreements, which are commonly used in
the industry and permitted under the laws. /d. at Ex. A, p. 18 (f¢). For instance, if there is a
unique service that can only be provided by a non-network facility, wherever that is, the enrollee
will obtain those services and have the same coverage, deductibles, co-pays, co-insurance, and
out of pocket maximums as they would if they obtained the service from a network provider.
Coordinated Care was able to provide the lowest-cost option to consumers on the Exchange, in
part because it did not contract with SCH, whose payment rates far exceed other similar
providers. See id. at Y 5, 9.

Following the issuance of the final order, the OIC reviewed Coordinated Care’s network
again and, on September 5, 2013, approved the plans. On September 6, 2013, the Washington
State Health Benefits Exchange Board certified the plans for the 2014 Exchange. Id. at §12.
Coordinated Care currently offers three separate plans on the Exchange (gold, silver, and bronze)
in 14 different counties in Washington State. As a result of the federal subsidies and
Coordinated Care’s low prices, many of the consumers who purchase insurance through
Coordinated Care (7 e., many who churn on and off Medicaid) can obtain services without

charge. Id. at 9§ 14. Over 1,590 people have enrolled in Coordinated Care’s plans to date, Id at
913,

C. SCIHs Petition Directly Impacts Coordinated Care.
On or around October 22, 2013, SCH submitted a Demand to challenge the decisions of

the OIC to approve four, individual market Exchange rate request filings.! SCH’s Demand

* SCH also filed a Petition for Review in King County Superior Court on or around
October 4, 2013, and a Motion for Leave to Intervene in the OIC appeal initiated by Coordinated
Care (Dkt No. 13-0232), which was denied.

COORDINATED CARE’S PETITION FOR INTERVENTION - 4

STOEL RIVES 110
ATTORNEY

. h 3 .
T74876854.2 0049368-00003 600 Umvcrs1t)}é,g}gﬁgnsen}%g)ﬁ2(2):’,:355363, WA 98101




A

~1 N W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

(without the attachments) is attached hereto as Exhibit 1. One of the actions challenged is the
OIC’s approval of Coordinated Care’s rate filing, which was approved on Seﬁtember 5,2013.
The relief SCH seeks directly impacts Coordinated Care and its consumers. Specifically, SCH
requests, inter alia, the following:

e Reconsideration of the decisions [to approve Coordinated Care’s rate filing];

» Imposition of a stay of the decisions; and

e Revocation or reversal of the decisions.
See Demand, 2.

III. ARGUMENT

A. Coordinated Care Should Be Permitted to Intervene.
Under RCW 34.05.443(1), “[t]he presiding officer may grant a petition for intervention at

any time.” A petitioner qualifies for intervention if (1) the petitioner qualifies as an intervenor
under any pfovision of law, (2} the intervention sought is in the interests of justice, and (3) the
intervention will not impair the orderly and prompt conduct of the proceedings. Id The
standards for intervention should be liberally interpreted. See Cofumbia Gorge Audubon Soc’y v.
Klickitat Cnty., 98 Wn. App. 618, 623, 989 P.2d 1260 (1999). Intervention is proper here.

1. Coordinated Care Qualifies as an Intervener.

Coordinated Care qualifies as an intervenor under CR 24(a)(2), which allows parties to
intervene upon timely application “when the applicant claims an interest relating to the property
or transaction which is the subject of the action and he is so situated that the disposition of the
action may, as a practical matter, impair or impede his ability to protect that interest, unless the
applicant’s interest is adequately represented by existing parties.” CR 24(a)(2). Courts liberally
construe the requirements of CR 24(a) in favor of intervention. Olver v. Fowler, 161 Wn.2d 655,

664, 168 P.3d 348 (2007); Columbia Gorge Audubon Soc’y, 98 Wn. App. at 623,

COORDINATED CARE’S PETITION FOR INTERVENTION - 5
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Coordinated Care meets the requirements of CR 24(a)(2). First, Coordinated Care’s
motion is timely, Second, SCH is appealing the approval of Coordinated Care’s plans, which if
granted would result in the removal of Coordinated Care’s plan from the 2014 Exchange. This
will directly and adversely impact Coordinated Care and its consumers, Therefore, Coordinated
Care clearly has a more than sufficient “interest” in the subject matter of this action and will be
impeded in protecting this interest absent intervention. See Corbin Dist. Prop. Owners Ass'n v.
Spokane Cnty. Bd. of Adjusiment, 26 Wn. App. 913, 916, 614 P.2d 1313 (1980) (Washington
courts have held that a successful applicant “unquestionably” has a sufficient interest for
purposes of CR 24(a)(2) when the approval of its application is appealed.}; Loveless v. Yantis, 82
Wn.2d 754, 759, 513 P.2d 1023 (1973) (Litigation that would “have a binding impact on
intervenors without their consent or participation” satisfies CR 24(a)(2)’s requirement that the
litigation’s disposition “may as a practical matter impair or impede” intervenors’ ability to
protect that interest.), Third, Coordinated Care’s interests are not adequately protected by the
OIC. The OIC does not have the same incentives to keep Coordinated Care’s plans on the
Exchange. See Kitsap Cniy. Fire Prot, Dist. No. 7 v. Kitsap Cnty. Boundary Review Bd., 87 Wn.
App. 753, 760-61, 943 P.2d 380 (1997) (Washington courts have recognized that when a quasi-
judicial review body’s approval is appealed, the interests of the quasi-judicial body and the
applicant are ditferent.).

Coordinated Care also qualifies as an intervenor under CR 24(b)(2), which allows anyone
to intervene in an action “[w]hen an applicant’s claim or defense and the main action have a
question of law or fact in common.” CR 24(b)}(2). Permissive intervention will be denied only if
it will unduly delay or prejudice the rights of the original parties. Wilson Sporting Goods Co. v.
Pedersen, 76 Wn, App. 300, 303, 886 P.2d 203 (1994). For the reasons noted above, it is clear
that Coordinated Care’s defenses and SCH’s action here have common questions of law.
Moreover, the OIC’s Chief Presiding Officer has already adjudicated the issue of whether

Coordinated Care’s network was adequate, and specifically examined whether Coordinated Care

COORDINATED CARE’S PETITION FOR INTERVENTION - 6
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included the sufficient number of pediatric specialty hospitals. The Chief Presiding Officer
agreed with Coordinated Care in ruling that its network was adequate, despite its exclusion of
SCH. Neither SCH nor the OIC can show that it will be unduly prejudiced by Coordinated
Care’s intervention in this matter.
2, Intervention Sought Is in the Interest of Justice.

It is clearly in the interest of justice to allow Coordinated Care to intervene in this matter,
The Demand directly seeks to eliminate Coordinated Care’s plans from being offered to
consumers on the Exchange. Coordinated Care has a vested interest in ensuring that this does
not happen. Coordinated Care has a right to present facts and arguments to protect its rights and

interests in this case.

3. Intervention Will Not Impair the Orderly and Prompt Conduct of
Proceedings.

Coordinated Care’s intervention will not impair the orderly and prompt conduct of the
proceedings. Coordinated Care is seeking intervention early in this proceeding. Coordinated
Care has already entered a notice of appearance and participated in the initial scheduling
conference in this proceeding. Coordinated Care will comply with the Chief Presiding Officer’s
case schedule. Moreover, all administrative hearings before the OIC are generally open to the
public, and interested parties are encouraged to participate either in person or by telephone,

Therefore, there is no reason to deny intervention here.

B. No Conditions to Intervention Are Necessary.

Although RCW 34.05.443(2) allows the Chief Presiding Officer to impose conditions on
intervention, no conditions are warranted here. Coordinated Care is an essential party in these
proceedings and should be permitted to conduct discovery, present evidence and argument, and
cross-examine witnesses to the same extent as the other parties to this action, Coordinated Care
also has no intention of duplicating any discovery requests that have already been served on SCH

by the OIC. Where possible, Coordinated Care will agree to coordinate with the other

COORDINATED CARE’S PETITION FOR INTERVENTION - 7
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challenged carriers (including Premera Blue Cross and Bridgespan Health Company) to the

extent their defenses overlap with those of Coordinated Care. However, given what is at stake,

Coordinated Care should not be prohibited from or limited in presenting a full defense in this
proceeding.
IV, CONCLUSION
For the foregoing reasons, Coordinated Care respectfully requests that the Chief

Presiding Officer grant its petition for intervention.

DATED: November 27, 2013, STOEL RIVES, LLP

qﬂaren R. Norion, %SMNO 35435
Gloria S. Hong, WSBA No. 36723
600 University Street, Suite 3600
Seattle, WA . 98101
T'elephone; 206.624.0900
Fax: 206.386.7500
Email: mmorton@stoel.com

gshong@stoel.com

Attorneys for Coordinated Care
Corporation
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CERTIFICATE OF SERVICE

I, Cindy Castro, hereby certify that | am employed at the law firm of Stoel Rives, LLP,
over the age of 18 years and not a party to this action. On November 27, 2013, I caused to be
delivered 1n the manner indicated a copy of the foregoing document on the following parties:
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Judge Patricia Peterson

Chief Hearing Officer

Office of the Insurance Commissioner
5000 Capitol Boulevard

Tumwater, WA 98501

Email: kellye@oic. wa.gov

via email and U,S. Mail

Attorney for Seattle Children’s
Hospital

Michael Madden

Bennett Bigelow & Leedom, P.S.
601 Union Street, Suite 1500
Seattle, WA 98101

Email: mmadden@bbllaw.com

via email only

Attorneys for OIC

Marta U, D¢Leon

Office of the Attorney General
P.O. Box 40100

Olympia, WA 98504-0100
Email: martad@atg. wa.gov

AnnalLisa Gellerman

Deputy Insurance Commissioner for Legal
Affairs

Office of the Insurance Commissioner
P.O. Box 40155

Olympia, WA 98504-0255

Email: annalisag(@oic.wa.gov

Charles Brown

Legal Affairs Division

Office of the Insurance Commissioner
P.O, Box 40255

Olympia, WA 98504-0255

Email: charlesbpoic.wa.gov

via email only

Attorney for Premera Blue Cross

Gwendolyn C. Payton

Lane Powell PC

1420 Fifth Avenue, Suite 4100
Seattle, WA 98101-2338

Email: paytong@lanepowell.com

via email only

Attorney for BridgeSpan Health
Company

Timothy J, Parker

Carney Badley Spellman

701 Fifth Avenue, Suite 3600
Seattle, WA 98104-7010
Email: Parkerf@carneylaw.com

via email only

DATED November 27, 2013.

(b

Cindy Castro, L'egal Practice Assistant
STOEL RIVES Lip
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October 22, 2013

Via Legal Messenger

Honorable Mike Kreidler

Office of the Insuranee Commissioner
Hearings Unit

5000 Capitol Blvd, SE

Tumwater, WA 98301-4426

Re:  Demand for Hearing
- Drear Mr, Kreidler:

Our firm represents Seattle Children’s Hospital (S8CH), a Washington not-for-profit
corporafion, which operates a ficensed pediatric hospital in Seattle. SCI1 submits this demand for
hearing under RCW 48.04.010(1)(b) and RCW 34,05413(1) to challenge the decisions by the
Office of the Inswance Commissioner approving the following individual market Bxchange rate
request filings:'

| Carrier | Pate of QIC Decision | Request I} # | Atlachment
Coordinated Care Corporation September 5, 2013 259755 A
Molina Healthcare of Washington, Inc. | September 4, 2013 259759 | B B
Prenera Blue Cross July 31, 2013 254605 C
Bridgespan Health Company July 31, 2013 .+ 254781 D

SCI is aggrieved or edversely affected by the OIC’s approvals, SCIH is the only pedialric
hospital in King Couwnty and the preeminent provider of pexﬁatrio specialty services in the
Northwest, Many of these services dre not available elsewhere in the Northwest, None of these
four QIC-approved Bxchange plans has contracted with- SCH o provide services to plan
participants. As 4 vesult, current and future SCH patients and families who obtain insurance in these
Exchange plans for their ongoing care wili not be able to acotss care ut SCH as an in-network
provider. Becanse of the absence of appropriate access to pediafric services in these networks,

' Copies of excerpted portions of these deeisions are attached as noted in the chart,

601 Undon Strpar, Sulte 150D P 206,622.5511 BOLLAW, (OGN
Seartla, Washington 98104-1383 Y 204,622.0006



Hon, Mike Kreidler

Re! Seattle Children’s Hospital Demand for Hearing
Cetober 22, 2013

Page 2

children and famnilies enrolled in these plans will be faced with the choice of nol receiving
appropriate care, or of paying co-insurance or the like, if they do. Many patients emolled in these
exchange plans who requite services available only 8l SCIH are likely to present for services at SCH,
regardless of its network status, more acutely ill and require mote services, and more complex
setvices when they prosent for care, These patients will consume more resourees, thereby reducing
resources available for other SCH patients and impairing the ability of SCH to sorve the pediatric
healtheare necds of the region, SCH will, in addition, not be fairly compensated for these services
because of its exclogion from these exchange plan networks. In these and other ways, OFCs actions
have prejudiced SCH and its patients, The intercsts of SCH and its patients are among those that the
OIC was required to consider when it reviewed these Exchange plans, and a heaeing decision in
favor of SCH can substantially elumnate or tedregs the prejudice caused by the QIC's final
approvals,

S CH requests relief for the following reasons:

8 The OIC failed to require these cerriers to submit complete and accurate information
which would enable the OIC to render a fully-informed and iegaliy supportable decigion on the rate
request filings,

b, The OIC based its deeision upon incomplete, insufficient, inaccurate, and
inconsistent information. .
g, The OIC (ailed fo follow proper statutory and regulatory procedures applicable to

reviews of rate request filings, incloding, bwd not limited to, failing to consider the inadequacy of
these carriers’ provider networks, which do not include SCH. '

d. The rate rogucst filings were incomplete, insuffivient, inaccurate, and inconsistent.

c. The record does not eslablish that the rate request filingy satisly the network
adequacy reviow criteria set forth in WAC 284-43-200.

f The OIC's apparent findings with respect to network adequacy ave incorrect, not
adequately supported by evidonce, and/or pot made in accordence with applicable law,
£ The OIC's decisions were not rendered in accerdance with the substantive and

procedura! requirements of RCW Chapters 48.43 end 48.44, WAC Chepter 284-43, RCW Chapler
34,05, and other applicable statutes and regulations.

h. The OIC’s decisions were not in compliance with 42 US.C. § 1803 101N,
which requires qualified health plans to include within their plan networks “essential community
providers,” as defined to include SCH, and other applicable federal laws and regulations.

1. Tha OKC's decision approving the CCC Bxchange plan, which includes the use of
“spot contraoting” or “singlo payor agreements” to complete its network of providers, i not in
acoordance with applicable statutes and regulations,

SCH asks the OFC for relief regarding the cleo:slons approving these Fxchange plans in one
or more of the following ways:




Hon, Mike Kreidler

Re: Seattle Children’s Hospital Demand for Hearlng
Qctober 22, 2013

Page 2

Reconsideration of the decisions;

Imposition of a stay of the decisions;

Revoeation or reversal of its decisions;,

Such other and further refiof as this fribunal meay grant under its authority,

Our cordact information is;

Mike Madden

Carol Suo Janes

Bennett, Bigelow & Leedom, P.5,
601 Union Street, Suite 1500
Scallle, WA, 98101

(206) 622-5511 .
mmadden@bbliaw.com
csianes@bbliaw.com
Very truly yours,
BENNETT, BIGELOW & LEEDOM, P.8.
MM/CS):

ec:  Coordinated Care Corporation
Molina Health Plan of Washington, Inc,
Premera Blus Cross
Bridgespan MHealth Company
Annal.isa Gellerman, Deputy Commissioner for Legal Af¥airs
Marta Delgon, AAG
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BEFORE THE STATE OF WASHINGTON
OFFICE OF THE INSURANCE COMMISSIONER

In the Matter of: % Docket No, 13-0293
) DECLARATION OF JAY
SEATTLE CHILDREN’S HOSPITAL, ) FATHI, MD IN SUPPORT OF
) COORDINATED CARE
A Washington Not-For-Profit Corporation. ) CORPORATION’S PETITION
) FOR INTERVENTION
)
)
I, JAY FATHI, declare as follows:
L. I have been a board certified family medicine physician in Washington State since

1996 and am currently the President and CEO of Coordinated Care Corporation (“Coordinated
Care”). I make this declaration in support of Coordinated Care’s Petition for Intervention. [ am
over the age of 18, competent to testify, and make the following statements based on my
personal knowledge,

2, Coordinated Care is a healthcare organization that provides health plans for sale
on the Washington Health Benefits Exchange (the “Exchange”) as part of the Affordable Care
Act. Coordinated Care also provides services to Medicaid beneficiaries in Washington State.
Presently, Coordinated Care covers over 80,000 Washington citizens on Medicaid, in al} 39

counties, and is steadily growing.

DECLARATION OF JAY FATHI, MD IN SUPPORT OF COORDINATED CARE
CORPORATION’S PETITION FOR INTERVENTION - |
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3. Coordinated Care’s core business goal for its Exchange products in Washington,
and nationally, is to‘lead the competition in offering an affordable product to uninsured and low
income patients, including those who “churn” off and on Medicaid as their income changes.

4. Nearly 800,000 Washingtonians are covered by Medicaid-managed care health
plans now, and thousands of them “churn off” Medicaid each month due to changes in income.
In 2014, these individuals and families will be eligible to obtain health coverage on the
Exchange. Coordinated Care applied to offer plans on the Exchange largely with the intent to
provide high-quality and affordable continuity of care for these vulnerable, low-income
individuals and families. It was imperative that Coordinated Care’s plans be affordable to these
individuals.

5. Consistent with the Exchange’s mission statement, Coordinated Care decided to
look for innovative solutions to provide consumer choice in collaboration with the healthcare
community. Coordinated Care worked with forward-thinking providers and hospitals, who not

only wanted to increase health insurance coverage across our state, but to do so at an affordable

price for the consumer, and to use this initiative as a means to both increase coverage and control

the ever-rising cost of health care. Coordinated Care built its network largely around federally-
qualified health centers, which is where thousands of low-income, uninsured citizens get their
healthcare presently. These centers have a reputation for high quality care and lower than
average utilization, In addition to primary care physicians, Coordinated Care ensured that
appropriate specialists, hospital services, and ancillary services were available in every county
that it applied for, in accordance with the network adequacy standards. Coordinated Care
currently has a high-quality and robust provider network which includes over 8,000 providers
and 28 hospitals. As a result of its efforts, Coordinated Care is able to offer the lowest priced
plan on the Exchange.

6. The Coordinated Care Exchange network includ.es‘an abundance of pediatric

providers around the state, including pediatric specialists and four hospitals with distinet
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pediatric specialty care and services, Specifically, Coordinated Care’s network includes the
Providence Health Services/Swedish system, which provides extensive, in-depth, specialty
pediatric care and comprehensive pediatric services at multiple sites statewide, including King
County. Also included in the network is Providence Sacred Heart Children’s Hospital in
Spokane, which provides among other things specialty and comprehensive pediatric services
including cancer and cardiac care, and Shriners Hospital for Children in Spokane, which
provides additional specialty pediatric services.

7. The majority of pediatric care in our state can be delivered at hospitals other than
Seattle Children’s Hospital, Below are examples of the types of services that each of these

participating hospitals provide to children:

b ihenaw e e e e R
Onicology & Hematology Gastroenterology Neonat(a;_ll;ﬂgt;ﬂ\)m Care Orthopedics
X Neonatal Intensive Care Pediatric Intensive Care .
Ngenata] Intensive Care (Level III) Unit Cleft Lip and Palate
- . Pediatric Intensive Care Infant Special Care Unit .
Pediatric Intensive Care Unit (PICU) (ascu) Psychology and Psychiatry
. Level II Infant Special Children’s Center (for Post-trauma
Pediatric Level Il Trauma Care Unit (1SCU) neurodevelopment) Reconstruction
. Providence Regional o
Neurology Orthopedics Cancer Partnership Nutrition
Cardiac Care Sport Medicine Buri: Care
Neurosurgery General Surgery ' Spinal Cord Injury
Surgery : Neurology 3D Imaging
Transplant Services Endocrinology Research
. Physical and Occupational
Adolescent Medicine Nephrology therany
Developmental Medicine Urology Limb lengthening surgery
Endocrinology Ear, Nose and Throat Orthotics and prosthetics
Genetics Epilepsy Pain management
Nephrology Infectious Disease Speech therapy
Palliative Care Emergency Room Care coordination
. ' . Child life & recreation
Psychiatry Therapy Services therapy
Growth and Integrated ) .
?ulmonaw Nutrition (GAINS) Fitness training
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Résearch Nutrition
Urology Hospitalists
Emergency Thyroid Program
Gastroenterology Procedural Sedation
Child Life Specialists
8. As with any network, there may be rare or unique types of care that are not

provided by the facilities in Coordinated Care’s network. In those cases, that service would be
covered through use of single case agreements, which are commonly used in the industry.
Pursuant to such single case agreements, individuals enrolled in a plan with Coordinated Care
can receive necessary services from out-of-network providers (such as Seattle Children’s
Hospital) if no in-network providers can provide the service, and Coordinated Care will
reimburse the out-of-network providers for those services at no added expense to the enrolled
member.

9. Coordinated Care did not contract with Seattle Children’s Hospital for its
Exchange offerings because Seattle Children’s Hospital would only accept full commercial rates,
the highest payment rates available. On a cost per day basis, Seattle Children’s Hospital is at
least two times the rates paid at other facilities for similar services. Paying those rates would
unnecessarily drive up the overall cost of the product to consumers.

10.  Prior to this lawsuit, the OIC reviewed Coordinated Care’s qualified health plans
for approval on the 2014 Exchange. The OIC initially disapproved the plans on July 31, 2013.
Among its reasons for disapproving Coordinated Care’s plans was the argument that Coordinated
Care’s network was not adequate because it lacked pediatric specialty hospitals, such as Seattle
Children’s Hospital.

11, Coordinated Care appealed this decision with the OIC. In the appeal, Coordinated
Care argued that it has an adequate network for providing pediatric services, including hospital
services. After a three-day hearing, the Chief Presiding Officer agreed with Coordinated Care

and ruled that Coordinated Care’s network was adequate. Attached hereto as Exhibit A is a true
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and correct copy of the Final Order, dated September 3, 2013, entered by the Chief Presiding
Officer in Coordinated Care’s administrative appeal of the OIC’s July 31, 2013 disapproval of
Coordinated Care’s plans. On November 15, 2013, the Chief Presiding Officer denied the QIC’s
motion for reconsideration of the Final Order, Attached hereto as Exhibit B is a true and correct
copy of the Order on OIC’s Motion for Reconsideration,

12,  Following the issuance of the Final Order, the OIC reviewed Coordinated Care’s
network again and, on September 5, 2013, approved the plans. On September 6, 2013, the
Washington State Health Benefits Exchange Board certified the plans for the 2014 Exchange.

13.  On October 24, 2013, Seattle Children’s Hospital filed a motion for leave to
intervene in the administrative hearing initiated by Coordinated Care. The motion was filed after
the Final Order was entered. On October 31, 2013, the Chief Presiding Officer denied Seattle
Children’s Hospital’s motion.

14, Coordinated Care offers three separate plans on the Exchange (gold, silver, and
bronze) in 14 different counties in Washington State. As a result of the federal subsidies and
Coordinated Care’s low prices, many of the consumers who purchase insurance through

Coordinated Care (i.e., many who churn on and off of Medicaid) can obtain services without

charge.

15.  Over 1,590 people have enrolled in Coordinated Care’s plans to date.

16.  Ihave reviewed the Demand for Hearing submitted by Seattle Children’s Hospital

- in the above-captioned matter. The demand seeks to reverse or revoke the OIC’s approval of

Coordinated Care’s plans on the Exchange. If that relief is granted, Coordinated Care’s plans
will not be offered on the Exchange. Moreover, the entire Washington Exchange will have to be
re-worked for 2014, including new calculations of federal subsidies. And those consumers that
have already signed up for Coordinated Care’s plans will have to go through the process again

and select new plans based on different information, and at a significantly higher cost,
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I declare under penalty of perjury under the laws of the State of Washington that the

foregoing is true and correct to the best of my knowledge.

SIGNED at Tacoma, Washington this 22nd day of November, 2013,

%&7

Jay Fathi, MD / b
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CERTIFICATE OF SERVICE

I, Cindy Castro, hereby certify that I am employed at the law firm of Stoel Rives, LLP,

over the age of 18 years and not a party to this action. On November 27, 2013, I caused to be
delivered in the manner indicated a copy of the foregoing document on the followmg parties:

Judge Patricia Peterson

Chief Hearing Officer

Office of the Insurance Commissioner
5000 Capitol Boulevard

Tumwater, WA 98501

Email: kellyc@oic.wa.gov

via email and U.S, Mail

Attorney for Seaitle Children’s
Hospital

Michael Madden

Bennett Bigelow & Leedom, P.S.
601 Union Street, Suite 1500
Seattle, WA 98101

Email: mmadden@bbllaw,.com

via email only

Attorneys for OIC

Marta U. Del.eon

Office of the Attorney General
P.O. Box 40100

Olympia, WA 98504-0100
Email: martadi@atg. wa.gov

Annal.isa Gellerman

Deputy Insurance Commissioner for Legal
Affairs

Office of the Insurance Commissioner
P.O. Box 40155

Olympia, WA 98504-0255

Email: annalisag@oic.wa.gov

Charles Brown

Legal Affairs Division

Office of the Insurance Commissioner
P.O. Box 40255

Olympia, WA 98504-0255

Email: charlesb@oic.wa.gov

via email only

Attorney for Premera Blue Cross

Gwendolyn C. Payton

Lane Powell PC

1420 Fifth Avenue, Suite 4100
Seattle, WA 98101-2338

Email: pavtong@lanepowell.com

via email only

Attorney for BridgeSpan Health
Company

Timothy J. Parker

Carney Badley Spellman

701 Fifth Avenue, Suite 3600
Seattle, WA 98104-7010
Email: Parker@carneylaw,com

via email only

DATED November 27, 2013.

¥
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Cindy Castrd, Legal Practice Assistant
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Pursuant to RCW 34.05.434, 34,05.461, 48,04.010 and WAC 10-08-210, and afler notice to all
interested partiey and persons the above-entitled matter came on regularly for hearing before the
Washington State Insurance Comrmissioner commeneing at 9:00 aum on August 26, 2013, and
" continued on August 27 end 28, 2013 until ity conclusion. All persons to be affected by the
above-entitled matler were given the right to be present at such hearing during the giving of
testimony, and had reasonable opporiunity to inspect all dogumentary evidence. The Insurance
Commissioner appeared pro se, by and through Andrea Phithower, Isq., Staff Attorney, and
Charles Brown, Scnior Staff Aftorocy, in his Legal Affairs Division. Coordinated Care
Corporation appeared by and through its attorneys Maren Norton, Esq, and Glotia Hong, Esq. of
Stoel Rives LLP.

NATURE OF PROCEEDING

The purpose of the hearing was to take testimony and evidence and hear arguments as to whether
the Insurance Commissioner’s July 31, 2013 disapproval of Coordinated Care Corporation’s
form, rate and binder filings submitted on July 25, 2013 for its Bronze, Silver and Gold
Individual Plan Filings (Health Maintenunce Organization Agreements) for 2014 sales through
the new Washington State Health Benefits Exchange was in compliance with applicable rules
and therefore the disapproval should be upheld, or whether the disapproval was not in
compliance with applicable rules and thercforo should be set aside,

FINDINGS OF FACT

Having considered the evidence and arguments presented at the hearing, and the documents on
file kerein, the undersigned presiding officer designated to hear and determineg this matter fingds
as follows:

1. ‘Ihe hearing was duly and properly convened and all substantive and procedural
requirements under the laws of the atate of Washington have been satisfied. This Order is
entered pursuant to Title 48 RCW and gpecifically RCW 48.04; Title 34 RC'W, and regulations
pursuant thereto,

2. The Affordable Carc Act ("ACA™) was placed inte law on March 23, 2010, [Testimony
of Jennifer Kreitler, Senior Insurance Policy and Compliance Analyst, Rates and Forms
Division, Office of the Insurance Commissioner,] Very bricfly, the ACA mandales a much
wider accegsibility to health care coverage in all states through the availability of health plans
contemplated in tho ACA (identificd as “Exchange Plans™). In compliance with the ACA’s
mandate, Washingion state has chosen to have is state Exthange plans governod by a
publle/private partaership called the Washington Stato Health Benefits Fxchange (“Fxchange™).
Undet this process, disability carriers, health maintenance organizations and health care service
contractors licensed by the Washington State Insurance Commissionet (“OIC) who wish fo scll
health plans fo. Waghington residents through the Fxchange must submit their form, rate and
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binder filings pertinent to each plan thoy seek 10 sell, to the OIC. The OIC is responsible to
review the form, rate and binder filings for each plan and 1) apply the federal rules peraining to
Exchange plans and also 2) apply the correct provisions of the Washington State Tnsurance Code
and regulations which pertain to the particular type of health contract being filed for approval
(e.g, disability insurance coniract, health maintenance organization agreement, health carc
service contract), If the OIC determines that these filings comply with federal and state statutes,
regulations, guidelines and interpretations thereof, the OIC is to approve these filings and
trangmit them to the Hxchange. The Exchange then reviews the filings, certifies them as
Exchangs products if appropriate, and sends them to the federal government with the advice that
those certified filings will be the Exchange plans which carriers will offer in this state through
the Exchange, [Testimony of Kreitler.]

3. ‘Tho ACA includes time frames for states’ compliance which are [airly short given that
the ACA requires that carriers wishing to sell their plans through the Fxchange must 1) submit
their form, rate and bindor filings relevant {o cach plan to the OIC for approval; 2) have them
comprehensively reviewed by the OIC; 3) have them approved by the OIC; 3) have them
certified by the Lixchange; and 4) have them approved by the federal government, all in time to
have them on the market in this state by October 1, 2013, As part of its review process, the OIC
and all states are required to apply foderal rules and interpretations in developing their own
procedures for filing and review of these proposed Exchange Plans. [n addition, beginning some
time after enactment of the ACA, on 100 or more occasions the various foderal agencies and
divisions of the federal government have drafted, adoptod and even amended federal regulations,
held meetings with states by telephone, webinar and in person, and have published and
distributed  guidelines, guestion and answer series and othor materials interpreting the
requircments of the ACA and have published later documents changing their interpretation of
some of the federal rules and including different or new requirements for states to recsive,
understand and apply in their review of Exchange filings, [Testimony of Kreitler] For this
reason, states have been challenged to remain current in receiving, clarifying and applying these
federal rules in the stales’ review process. Changes have been received by the OIC from the
federal government since at least 2012 through at least Junge 2013, [Testimony of Kreitler.] For
these reasons, and specifically because the federal governmont did not finally establish clear
deadlines for this process for some time, the OIC was wnable to provide clear deadlines to
carriers for filing with the OIC until December 2012 and carriers could not make their initial
filings for comprehensive review and approvel by the OIC until April 2012, [Testimony of
Kreitler) In addition, while it has no authority to adopt tegulations becavse it is not a public
agency, the Exchange did establish its own guidelines for compliance, requiring the OIC to have
reviewed, approved or disapproved, and submitted those approved filings to the Exchange for
cettification by July 31, 2013 so that it could review and submif them to the federal government
in time o meet its own deadline. Apparenily, however, according to stalements made by 01C
counse! during the hearing, the Exchange has extonded its deadline for the OIC to submit
approved plans to the Exchange from July 31 until September 4 and thereby has impHeitly
extended the July 31 deadline for carriers to submit/amend filings with the OIC and for the OIC
to approve them,
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4, Since enactment of the ACA, the OIC has presented many iraining sessions,
presentations, publications and personal assistance to carriers to inform them about what thesc
FExchange plang must include and how their form filings, rate filingg and binders should be filed
with the OIC. Indeed the OIC hag presented sossipns and distributed publications o the federal
changes when they have ocourred as well, [Testimony of Kreitler; Ex. 20, OIC’s List of
Training Seminars with Jates presented; Exs. 21 through 38, OIC publications agsisting carricrs
in making Exchange plan filings from June 6, 2012 to current.) Of significance, in presentations
and publications, the OIC cautioned carriers to concenirate on making certain they had adequate
networks associated wiih. the Exchange hhngs [Testimony of Kreitler; Ex. 23, p.22, July 10,
2012 OIC publication to carriers.]

5, Coordinated Care Corporation (“Company™) was formed in 2012 and is authorized by the
QIC to do business in Washington as a health maintenance organization. To date, the Company
has offered and sold health plans associated with Washington's Medieaid programs, Although
the Company has not submitted filings for, or conducted, health maintenance organization
agreemerts outside of the Medicaid arena in Washington state before, the Company has had
Exchange plans certificd and approved by other states. In addition, its parent company is
Centene, a larpe Indiana health care entity with health plans currently approved and being sold in
many states {(although nof Washington)., [Testimony of Dr, Jay TFathi, President and CEOQ,
Coordinated Care Corporation,]

6. Onc or more representatives of Coordinated Care Corporation {“Company™) attended all
training sesaions presented by the OIC, {Testimony of Kreitler,] Tn addition, the Company hired
consultant Ginny McHugh of McHugh Consulting Firm to assist it in preparing its form, rate and
binder filings for the OIC’s approval to sell through the Exchange, [Hercinatter, the Company’s
form, rate and binder filings submitted to the OIC for approval to sell through the Exchanpe are
referred to collectively as the Company’s “filings” or “filing” unless otherwise noted.]

- 7. On or about December 6, 2012 the OIC published its “key dates for filings” providing
that carriers could make their first filing on Aptil 1, 2013 with the form, rate und binder filings
all completed by May | and specified that July 31 would be the OIC’s final date for approval of
the filings. [Testimony of Kreitler.] Thesc dates were nol firm deadlines, but just suggested by
the OIC. [Testimony of Kreitler,] Therefore, carrlers had four months under these guidelines to
file and have their Bxchanpe filings approved by the QIC, [Testimony of Kreitler,] In fact, the
OIC moved these timelines by Beth Berendt, then Deputy Commissioner of the OIC’s Rates and
Forms Division, to as late as possible because many carriers had problems with their filings, e.z.,
developing their notworks. [Testitoony of Kreitler; Ex, 21, pgs. 15-20,]

8. Incompliance with the tunelines published by the QIC in Decomber 2012, the Company
made ity first filing with the OIC on the first day carriers were able to submit their filings, April
1, 2013. {Ex, 40.] This filing was “not aceepted” by the O1C on April 3. The technical reason
for this action was that the company code was not correctly specified and so apparently the O1C
‘System for Electronic Rate and Form Filing (“SERFF”) could not download the filing, Filings
with the OIC are required to be made on the OIC’s SERFK computer systom, a national system
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adopted by all 50 state insurance departments to use; the goal of SERFF i ease of filing for both
carriers and tho state. (Tho O1C also roquires filings by .pdf so the filings are available for public
disclosure.) For this reason, the filings were not even transmitted o OIC staff reviewing these
filings, [Ex, 40; Testimony of Kreiiler,]

g, The Company made & new filing (its second fibng) on April 4 and the OIC disapproved
and closed this filing on April 23. The Company had changed the company code {0.one that was
recognizable by the OIC and the SERFF system. Ilowever, the filing was made as if the
Company wore licensed as o disability insurance company and the filing was a disability
insurance policy, with the drafier applying the sections of the Tnsurance Code and regulations
specifically pertaining to disability Insurance policies when in fact the Company is only licensed
as a health maintenance organization and so authorized only to file health maintenance
organization agreements which are subject to different sections of the Insurance Code and
reguiations. [Ex. 40; Testimeony of Kreitler,] Beocause these two typoes of bealth contracts are so
different, the OIC could not conduet a comprehensive review of thig filing, [Testimony of
Kreitler,] In response to Exchange filings, the OLC sonds Objections letters to carriers whose
filings appear o the O1C 1o he close to apprevable, stating the OTC’s objections and allowing the
carrier & window of time in which to address the objections by amending the wording of their
filings, If the OIC believes the filings are not close to approvable due to, e.g., too many OIC
concerns, then the OIC simply sends the carrier a Disapproval Letter and closes the filing, which
requires the catrier to malke a now filing if it chooses to continue to pursue approval. [estimony
of Kreitler.] Two or three Objection [etters are commonly sene relative to 4 single filing and at
times nine to {en Objection Letters are sent. The Company asserts, and it was uncontested, thal
(roup Health Cooperative received some eight Objection Letters in the course of its Exchange
filings; as shown below, the Company received just one, on July 25, 2013 when the deadline for
making the required changes and having the filing approved was July 31, 2013,

10, The Company made a new filing (its third filing) on May 2 and the OIC disapproved and
closed this filing on May 10. As with its April 4 filing, this filing was madc applying thosc
sections of the Insurance Code and regulations pertaining specificalty to disability insurance
policies and not applying those sectiong of the Insurance Code and regulations pertaining to
health. mainfenance organization agreements, and the filing included brackets which were not
allowed in such filings. [Ex. 41, Testimony of Kreitler,] The OIC stafT did, however, conducl 2
complele review of the filing including a flrst network review, and was able to ideatify variovs
categories of concern about the filing, most specifically the adequacy of the Company’s network.
[Cx. 42.] On May 10, Beth Berendt, Depuly Commissioner for Rates and Forms, contacted the
Company and arranged for a meeting to be held between the QIC and the Company. BPeputy
Commissioner Berendt, Kreitler and perhaps other OIC staff met with the Company staff and
also s hired consultant Ginny McHugh on May 13, "The OIC addressed some of #ts concerns'in
peneral categories but did not go through each concern due to tme limitations, The OIC
expressed concern about the Company’s netwurk. The Company was the only carrier proposing
to construct its own notwork, which it helisves will keep costs for consumers down, rather than
“rent a network” as the other carriers did. [Testimony of Kreitler; Bx. 42, Kreitlet’s notes from
Muy 13 meeting.] .
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11, At or before this time, it was undigputed that the OIC suggested that at least for the first
year the Company shovid “rent a networl’” because the time frame for approval was short and to
review the network adequacy of the Company — when it did not “rent a network” — was much
more lime intensive than if the OIC simply had to identify the network rented and approve its
adequacy by already knowing the extent and nature of that rented network, Although the
Company considered this suggestion, because its plan model includes its building its own
“narrow network” - and thereby keep its rates for consumers less than the Company’s
commercial carrier counterparts — the Company determined to continue to build its ewn network,
[Testimony of Jay Fathi, President and CEO of Coordinated Care Corporation; Testimony of
Ross.]

12, The Company made a new filing (its fourth filing) on May 31 and the OIC disapproved
and closed this filing on June 25, [Ex. 43; Testimony of Kreitler,] Although the Company had
removed the brackets in this new filing it had mistakenly left one or two brackets in, Although
the OIC kenw the Company intended to delete all brackets in thig filing, the OIC felt it could not
delete them itself, [Testimony of Sara Ross, Manager of New Products and Program Operations,
Coordinated Care Corporation; Testimony of Kreitler.] In addition, the OIC conducted a second
network review, [Testimony of Kreitler.]

13, On June 27, Kreitler and perhaps other OIC staff again met with the Company, discussed
its position that the remaining bracket(s) were prohibited and again raised its concesn about the
adequacy of (he Company’s nctwork, | Testimony of Kreitler; Ex, 44, Kreitler notes from June
27 meeting.] ' - :

14, The Company made a new filing (its fifth filing) on July 1. In response to the OIC’s
continning concerns about the Company’s network adequacy, the Company contracted with
Healthway, a nelwork of somg providers it would “rent™ in order to address the OIC™s concern
that the network the Company had constructed was inadequate as to some types of providers,
The Company submitted this Agreement o the OIC on July 9, 2013 to be considered along with
ity May 31 filing. [Bx. 48, Network Access Agreement between the Company and Healthways
WholeHealth Network, Ince, (“Healthways™).] Healthways is & network other carriers current
“rent” as well. On July 10 the OIC conducted 2 third network review, wrote a Network Review
report on that date and provided this report 1o the Company on July 11. [Testimony of Kreitler;
Ex. 45, OIC’s Network (Form A) Roview dated July 10.] The Company responded to the OIC’s
Network Review on July 15. [Ex, 46, Company’s Response to OIC’s Network Review.]
Through thig process, including an earlier June 28 email betweon the parties [Ex. 47, June 28
email], the parties were able to resolve many of the OIC’s issues about the Company’s network
adequacy [Testimony of Kreitler] and on July 13 the Company submitted its Access Plan io the
OIC. [Ex. 2, Company’s Geo Network Repoit indicating location of pediatric specialty hospitals
and Access Plan,] The OIC apparently still had some concerns, however, as shown below.

15.  The OIC did not disapprove and close the Company’s July 1, 2013 filing after review, but
instead wrote the Company an Objection Tetter dated July 17 containing numbered Objections to
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the Company’s July 1 rate filing and bindet, and on July 22 wrote the Company an Objection
Letter to the Company’s form filings. [Testimony of Kreitler; Ex. 57, OIC’s Objection Letter re
Company’s rato filing; BEx. 52, OIC’s Objection Letter re Company’s Binder filing; Bx, 53,
OIC’s Objection Letter to Company’s rate filing.] As detailed above, the purpose of an
Objeetion Lettor is - instead of simply closing tho filing on the date of disapproval - to provide
cartiers with the reasons why their filings were not approved and to allow those carriers & period
of time to remedy these objections (by e.g., furnishing new language or more justification for
their the currently filed language) and to thersby have those current filings approved.
[Testimony of Kreitler. |

16,  When the Company received the OIC’s July 17 and 22 Objection Letters to its July |
filing, under the current guidelines from the Exchange it had only until July 31 to file changes,
provide explanations and otherwise remedy the OIC’s objections. Accordingly, after reeciving
the OIC’s July 17 and 22 Objeection Letters, on July 25 the Company made changes and/or
provided additional justification to ifs July 1 filing in a prompt attempt fo address the OICs
concerns expressed in these Objeclion Letters. [Testimony of Fathi; Bx. 58, Company’s 7/25
response to OIC objections re rate filing; Ex, 56, Corpany's 7/25 respouse to OIC objections re
binder filing; Fx. 54, Company's 7/25 response to OIC ohjections re form filing.]

7. The Company resubmitied sts July 1, 2013 filing on July 25 with changes the Company
believed the OIC required based on the language of the OIC’s July 17 and 22 Objection etters
and prior communications with fhe OIC. [Testimony of Ross; Testinony of Fathi; Bx, 25
However, on Fuly 31, the OIC disapproved the Company’s filings yet again (these filings being
those originally filed July T and resubmitied with OIC’s required changes on July 25), for
reasons sel forth in the OIC’s Disapproval Letier to the Company dated July 31. [Ex. 4, OIC's
Drisapproval Letier dated 7/31/13.]

18,  As of the July 31 date the OIC disapproved the Comnpany’s filings, the OIC maintained
that the OIC could not accept more amendments or new filings from the Company, for the reason
that the Exchange had set July 31 as its deadling for the OIC to submit approved filings to it,

19, Since July 31, 2013 when it received telephone notice that its July 25 filings had been
again disapproved, the Company has been attempting to communicate with the OIC Lo clarify
gome of the reasons for the OIC’s disapproval as stated in the Disapproval Letter dated July 31,

and to find out what it can do to address the QIC’s reasons for disapproving its filings, e.g., -

change language in the fling/provide additional justification for its language, ete, However, it is
uncontested, and is here found, that the OIC has been nwilling to communicate with the
Company since the July 31 date of disapproval. [Testimony of ¥athi. ]

20, Thereafter, on Angust 13, 2013 the Company filed its Demand for Hearing to contest the
OIC’s disapproval of its July 25 filings, [Ex. 1, Demand for Hearing dated August 13, 2013.]
The Company also attempted to schedule a meeting to communicate with the OIC ta clarify what
i could do to address the OIC’s romaining reasons (or disapproving its July 25 filings. At that
time, and as OIC counsel agrees, the OIC advised the Company that the OIC was prohibited
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from communicating with the Company because the Company had filed a Demand for Hearing
and so now the parties were in litigation; becauge the parties were in litigation, the OIC advised
the Company, the OIC was prohibited from communicating with the Company (apparently even
if the Company had its attorney present). No teason was given why the OIC refused to
communicate with the Company from July 31 when the OIC disapproved its filings until August
13 when it filed its Demand for Hearing, [Testimony of Fathi.] In addition, the OIC states that it
js prohibited from accepling new filings after July 31 and so, the OIC argues, when the OIC
disapproved the Company’s filing on July 31 thete was no opportusity for the Company to
amend the filing, or make a new filing, to address the OICs either continuing or new reasons for
disapproval set forth in the July 31 Disapproval Letter, -[Testimony of Fathi] Iowever, the
Company testified at hearing, and it was acknowledged by OIC counsel, and is thercfore here
found, that the QIC bhag in fact enfertained communications, setflement negotiations and
new/amended filings with other similarly situated carriers whose filings it disapproved on July
31 even though it has refused to allow any communications with Coordinated Care, [Testimony
of Fathi.] When questioned about whether the OIC i3 not vielating its own stated policy
prohibiting it to communicate/megotiate with carriers in litigation, the OIC then changed its
reasan for not communicating with Coordinated Care; the OIC states that it has chosen to
communicate only with those carriers whose {ilings appear to the OIC to be closc fo being able
to be approved. In addition therefore, the OIC would then also be allowing those selected
carriers to make new filings after the July 31 deadline in violation of its own stated rule, While
there may be some justification for distinguishing between carriers in this way, the OIC would
not stafe how many other carriers were selccted for additional negotialion or how many others
were being treated in the same manner in which Coordinated Care is being treated, yet the OIC
did advise that it selected those catriers with which {0 continue negofiations based upon the
Q1C’s appraisal, on or about July 31 after it disapproved all or most of the subject filings, of how
far apart cach cartier was from the OIC’s requirements: whether that is sufficient justification is
not the subject of this proceeding, Finally, no authotity was presented as to how the OIC could
violate its stated policy of not communicating with carriers in litigation as to some carriers but
pot with Coordinated Care, and how it could allow some carriers to violate the QIC’s stated
filing deadline of July 31 but not Coordinated Care. Coordinated Care argues that it is being
treated unfairly in comparison with other carriers. [Coordinated Care Prehearing Brief filed
August 26; Testimony of Fathi,]

25, The OIC belicves it is poessible that Objections 6, 7, 8, 9, possibly 11 and possibly 12 of
the total of 15 Objections which were the bases of its disapproval of the Company’s July 25
filings could be redrafled and/or reworked so that these filings could be approved. The OIC
would have allowed the Company more time fo redraft and/or rework these scctions had it felf
there was enough time before July 31 to accomplish this work and approve the filings.
['Tostimony of Keeitlor.

22.  The OIC believes that Objections 5, 10 and 13 of the total of 15 Objections which were
the bases upon which it disapproved the Company’s July 25 filings are major ebstacles to these
filings being approved. [Testimony of Kreitler.]
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23, The OIC did not present evidence regarding the level of importance or correctability of
ils concerns, cxpressed in its July 31 Disapproval Letter, about the Company’s rate filing and
binder filing.

24.  Conteary to the Company’s asgsertions, there is insufficient evidence to show that the OIC

intended only to approve commercial carriers or that the OIC exercised unfair freatment of some
carrfers over others, The QIC’s actions included no infentional malfeasance or il intent in
treatment of this Company. Both the OIC and the Company were both working with their best
infentions with complicated new federal laws and regylations which were constantly being
veinterpreted and which included nearly impoessible time frames, In short, both parties did the
best they could in the circumstances with the exception, perhaps, of OIC’s refusal to
communicate with the Company beginning on July 31 to the curront time when gt the same time,
it was found above, the OIC was communicating with some -- hut not all ~ similarly situatcd
carriers and allowing them to file amendments/make new filings after the July 31 deadline;
whether or not the OIC's justification for such selective treatment is valld is not necessary 1o
determine herein, '

25, Jay Faihd, MD, President and Chicf Executive Officer of Coordinated Care Corporation,
appeared a3 a witness for the Company. Dr, Fathi presented his testimony in a detailed and
eredible manner and presented no apparent blases,

26, Sara Ross, Manager of New Products and Program Operations for Coordinated Care
Corporation, appeared as a witness for the Company. Ms. Ross presented her {estimony in a
detuiled and credible manner and presented no apparent biases,

27.  Jason Nowskowski, & principal of Milliman, Inc. and a consulting sctuary for the
Company, appeared as a witness for the Company. Mt Nowakowski prosented his festimony in
a detailed and credible manner and presented no apparent biases,

28, Molly Nollette, Deputy Commissioner for the Office of Insurance Commissioncr, Rates
and Torms Division, appeared as a witness for the OIC. Alfhough Ms. Nolletie has been in this
position for just a few weeks, and thercfore did not include great detail, she presented her
testimony in a detatled and credible manner and presented no apparent hiases,

29, Shirazali Jetha, Actuary for the Office of Insurance Commissioner, Rates and Formg
Division, appeared as a witness for the OIC in regard to the OIC's review of the Company’s rate
filing, Mr. Jotha was not involved in the process at issuc herein and was not tho individval who
reviewed the Company’s filing. The actuary who did review the Company’s rate filings, Lichiou
Lee, was unavallable to testily on the hearing date. Beecause of this, while hiy testimony was of
less value, Mr, Jetha presented his testimony in a detailed and credible manner and presented no
apparent biases.

30, Jennifer Kreitler, Senior Insurance Policy and Compliance Analyst, Rates and Forms
Division, Office of the Insurance Commissioner, appeared as a witness for the OIC. Ms. Kreitler
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wag the analyst assigned to review the Company’s filings and was the individoal divectly
involved in each gtop of the OIC’s review proeess of the Compuny’s filings. Ms. Kreitler has
substantial, detailed and current knowledge of this process. She presented her testimony in &
detailed and credible manner and preseated no appavent binses.

CONCLUSIONS OF LAW
Based upon the above Findings of Facts, it is hereby concluded:

1. The adjudicative proceeding herein was duly and properly convened and all substantive
and procedural requircments under the laws of the state of Washington have been satisfied, This
Order is entered pursuant to Title 48 RCW and specifically RCW 48.04; Title 34 RCW; and
reguiations pursuant thereto.

2, This maller is governed by Title 34 RCW, the Administrative Procedures Act. The
parties agree, correctly, that the Company bears the burden of proof in this matter, As both
parties elso argue in their presentations at hearing and as case law under Title 34 RCW dictates,
the standard of proof to be applied in this matter is preponderance of the evidonce, Finally, as
gtated in the Company’s Demand for Hearing, in the Notice of Hearing, as acknowledged by the
OIC and also by tho Company i its Response to OIC Staff’s Motion to Determine Order and
Rurden of Proof, the central issue in this proceeding is whether on July 31, 2013 the OIC erred in
disapproving the Company’s binder, form and rate filings for its Bronze, Silver and Gold
Individual Exchange Plan Filings for 2014, Therefore, most clearly stated, in this proceeding,
the Company bears the burden of proving, by a preponderance of the evidence, that on July 31,
2013 the OIC crred in disapproving Coordinated Care Corporation’s June 25, 2013 Bronze,
Silver and Gold Tndividual Plan Filings for 2014,

3. The OIC argues that its review of health plan filings is “Pass of Fail.” In other words, the
OIC argues, if one section of the filing is nol in compliance with applicable statues or
regulations, then the cntire contract nyust be disapproved. 1n faot, the OIC argucs that it has no
authorily to approve a plan which contains even one section which 18 noncompliant, and argues
that it has no option but to disapprove the plan filing, Thercfore, the OIC argues, the only
question for the undersigned to decide in this matter is whether every section of the Company’s
July 25, 2013 Exchange plan filings (those most recently disapproved) were in compliance with
all applicable federal and state statutes and regulations as of July 31, 2013, The OIC argucs that
if the undersigned concludes that even one section of these filings was noncompliant on July 31
then the undersigned must uphold the OIC*s disapproval of these filings. The OIC’s argument
has merit, 1,e., the QTC certainly cannot approve a filing on the besis of a carrier’s statement that
it “intends™ fo coniract to havo cerfain providers in its network, However, as sel forth above, the
contral issue in this proceeding is whether on July 31 the OIC erred in disapproving the
Company’s filings. This contemplates not only whether all sections of the filings comply with
all applicable statutes and regulations (hereinafter colleclivoly “rules” unless otherwise noted),
but alse whether the OIC’s procegs of review was reasonable,  If review were based only on
whether any single section of the filings violates any rule - in complete disregard of the agency’s
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review process no matter what the agency did or failed to do - then one can imagine endless
scenarios of agency abuse which might occur, While it has been found above that the QIC’s
actions included no ill intent in treatment of this Company, a determination of the central issuc
herein must of necessity include not only whether the filings were in compliance with applicable
rules but also must include some basic consideration of the review process which the agency
conducted; this is particularly true where, as here, the Company raises sipnificant issues
regarding the review process and claims that process unreasonably restricted its opportunity fo
have its filings approved, Indeed, while the OIC argues that the only issue is whether the
Company’s filings are fully compliant with all applicable rules, at the same time the OIC spent
far more time — {itcrally houts — presenting written documents and oral testimony sololy
regarding its process of reviewing these Exchange filings, both in general and with regarcl to this
Company’s filings. Therefore, the OIC itsclf seerns to contemplate that its roview procoss is
relevant to determination of the central issue herein.

4. As found above, the OIC would most likely have allowed the Company mote time to
amend its July 25, 2013 filings to resolve the OIC’s remaining concerns had the OIC thought the
Company still had time to file these amendments. However, on July 25 when the Company
submitted its filings for the sixth time, including more changes it believed the OTC was requiring,
because the OIC belicved there was not enough time for the Company to amend -its filings by the
Exchange’s July 31 deadline, it simply disapproved the filings, [Testimony of Kreitler.] At the
same time, g5 found above, after the July 31 disapproval the Company contacted the OIC in a
strong cffort to be able to clarify the OIC’s remaining concerns and to be able to file cither
amendments of a new filing in which the Company intended to include new revisions the
Company understood the OlC required, If the OIC had been willing to communicate with the
Company then , the Company would have had from July 31 to the current time (over four weoks)
to make the changes it understood the OIC to be requiring, because the Exchange is still
acoepting approved plans from the OIC even now which is over four weeks after its July 31
“deadline.”

5. The OIC had disceetion to give the Company additional time fo remedy the issues raised
in its objections. E.g., the rules requiring health maintenance organizations to utilize SERFY are
set forth in WAC 284-46A, which provides that “7he Commissioner may reject and close any
Jling that does not comply with WAC 284-464-040, -050, and -060." [Emphasis added,]

6, RCW 48.44,020 similarly provides that “ftfhe commissioner may” disapprove contract
forms that are stafutorily deficient, [Hmphasis added.]

7. Further, neither the QIC nor the Exchange is precluded by federal or stute law Irom
permitting the Company fo make changes following the Exchange’s July 31, 2013
deadline/guideline for the OIC to send approved health plans to the Tizchange for certification,
Federal regulations implementing the ACA provide the Exchanpge with broad discrelion to design
processes for QHP certification, and the only applicable deadline established by fedeval law is
that QHP certification must be completed before the start of open enrollment on Qotober 1, 2013,
45 CFR Scc, 155,1010, And while the Exchange is requized to fransmit cortain plan data to the
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Center for Medicare and Medieald Services (*CMS”) for financial purposes, there is no deadline
in federal law for when the Exchange must do-so. In short, July 31 was not a federally-
established deadline hy which the OIC was mandated to begin 1) refusing to allow amendments
to existing filings; 2) refusing (o ullow new filings; or 3) refusing to communicate with carriers
whose filings had been disapproved by the OIC on July 31 or another time. Indeed, the OIC
itself opened a submission window through August 9, 2013 for the refiling of on-exchange plans
after the Kxchange communicated its willingness 1o consider plans filed through that date.
Although the OIC subsequently changed its position and decided to stay with the original July 31
deadline, thal activity indicates that the OIC’s and Exchange’s infernal deadliney are somewhat
flexible, Furfhermore, the Exchange Board voted at its August 21 mecting to delay certification
of any filed plans until the OIC could address the pending appeals regarding the disapproved
plans, agrecing to meet again on Scptember 4, 2013, This activity Indicates that the Exchange
desires to provide carriers with more time to demonstrate that they can offer Exchange plans in
order to provide Washington residents with adequate health insurance options. The Exchange’s
actions sugpgest that it is willing to exercise flexibility to ensurc that the preafest number of
conforming plans can be offered on the Exchange,

8. The OIC?s discretion to accept filings after July 31 also extends to allowing carriers the
opportunily lo edit contract language and plan data after submission. Indeed, federal law
provides a model for this, providing a petiod of time expressly intended for the correction of
errors in plan data following submission of data fo CMS which is called the “Plan Preview”
process.

9. The QIC’s advice to the Company that it was prohibited from communicating with the
Company becsuse the Company had filed a Demand for Iearing is not supported by law.
Applicablo law allows the OIC staff (not formal counsel) to conimunicate with entities after they
have filed a Demand for Hearing although courtesy — not law — might require that the Q1€ staff
cormmunicate only in the presence of (or with the permission) of the entity’s attorney. Perhaps
the OIC 'meant that its policy, not a law, was to refuse to communicate with entitics after they
have filed a Demand for Hearing; if this is the situation, although it would regrettably jvpede
any possibility of scitfement, the OIC should have made it clear to the Company that it has a
policy of refusing to communicate after a Demand for Hearing is filed because to advise that a
law prohibits the OIC from such communication is disingenuous,

10.  When reviewing the OIC’s reasons for disapprovai of these filings as set forth in its July
31, 2013 Disapproval T.etter, the Company’s evidence showed that the Company docs nof
disagree with the amount and type of coverage which must be covered, The parties’ differences
were I those scetions whete the Company belicved its language was clear and the CIC did not
believe it was clear. While the OIC’s reasons for disapproval of several sections were valid in
that the language is indeed unclear and/cr misleading (see below), In each case both parties
intend the same resuli and the Company has stood ready to amend its languagoe to meet the O1C"s
concerns since July 31, As found ahova, the OTC has selected same other carriers with which it
wiil communicate — and has commuricated — after July 31 and is allowing those other carriers to
make changes after July 31 to remedy the GIC’s concons expressed in their July 31 Disapproval

- am ——,
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Leticrs, While this selective process may have rcasonable bases, the recognition that the
differences between the OIC’s concerns and the Company’s positions - including its willingness
ic amend its language to address the OIC’s concerns ~ leaves this selective process in question in
this specific situation, Therefore in order to ensure the Company is given similar opportunities
to amend its language as olher carriers have been given, the parties should promptly work
together to amend the Company’s languags to the satisfaction of the OIC but applying the
guidance in the Conclusions below. Further, the OIC should allow amendments to fts July 25
filings (including allowing a new filing to be made il that is the proper mechanism to allow
amendments since the OIC actwally disapproved this July 25 filing on July 31) so that the
Company has the opportunity - along with other similatly situated carriers whose filings were
disapproved on July 31 and at least some of whom also appealed their disapprovals - to have its
filings approved. Said conference between the parties on the wording of these sections, filing of
amendimenis/new filing and approval should be done promptly so that the Company’s Hlings
might be approved and presented to the Exchange for certification for sale in 2014, While
approval of the Company’s filings is still within the authority of the OIC, the review process at
this point must be governed by the Order herein. The OIC is expected to incorporate the
Conclusions belovw, 1 mmediately meet and/or othcrwise communicate with the Compuny to
discuss O1C’s remaining coneerns, teview language, provide recommendations for language to
the Company and review the Company’s filings (incorporating the Conclusions below into the
OIC’e requiremenis).  Given that the Company has indicated it is anxious to make the
amendments the QIC requires - and just asks that the OIC make clear what changes it is
requiring (so long as they are consistent with the Conclusions below) so that it can make the
changes - it is expected that the OIC can approve these filings in short order provided the
Company does make the changes the OIC requires at this time.

11.  As above, the OIC belicves that Objections 6,7, 8, 9, and possibly 11 and 12, of the total
af 15 Objections which were the bases of its disapproval of the Company’s July 25 filings could
be redrafted so that these filings could be approved. [Testimony of Kreitler; Ex. 4.)

6. The “ddding An Adopted Child” provision is still too restricilve in conflict
with RCW 48.01.180 and RCW 48.46.490, First, it is unclear why [the Company)
has added additional language defining conditions of “placement”. Second, it is
unclear what the “written notice” Is a parent must provide regarding the intent to
adopt the child. The enrollee Is only required 1o apply for coverage for the new
dependent.

While the OTC’s ubove reason for ifs <disapproval of this section is wnclear, al
hearing the OIC advises that at this time its only objeetion is that the Company
needs to require the consumer to send an “application”™ to the Company to seoure
coverage rather than requirlng to send the Company “writlen notificetion.”
However, the applicable statute, RCW 48.46,490, requircs the consumer fo
provide “written notice” to the Company, Indeed, requiring “written consent” is
actually less restrictive for the consumer and not more resleictive. Therefore, that
remajning portion of OIC’s Objection No. 6 is of no merit and the Company is in




Findings of Fact, Conclusions
of Law and Finel Order

No. [3-0232
Puge 14

compliance with RCW 48.46,490, [In its testimony the OIC presents no othor
remalning argument that this section is noncompliant.

1. The "For Dependent Members™ provision is too restrictive and coriaing
language thal may conflict with RCW 48.46.320. A carrier may not require a
dependent child be * ... continuous total incapacity...” to qualify for coverage.

While the OIC’s above reason for disapproval of thig section is unclear, both
parties intended that these plans cover dependent members as required hy RCW
48.46.320, While the Corapany asserts it intends to cover dependent members in
all situations required by RCW 48.46.320, the OIC*s coneem is valid: the current
language is unclear and leads the consumer {o believe that a dependent child over
age 26 can remain on the parents’ policy only if that child had a “continuous {ofal
incapacity,” To provide clear language that indlcates that dependent member
coverage is broader and in compliance with RCW 48.46,320, the OIC should
promptly review and/or suggest amended language which would meet its concern
that the current language is misleading,

8  The "Family Planning Services” provisiom is too restrictive per RCW
48.46,.06003)(a) and (d) and ACA A carrier may nol place resivictions on
access io any FDA approved condraceptive drugs or devices.

While it war not clear in the OIC’s July 17, 2013 Objection prior to disapproving
the filing or in its Tuly 31 Disapproval Letter, in its brief and af hearing the OIC
argues that this provision violates RCW 48.46,060(3)(2) and (d) and the ACA in
that a candier may not place restrictions on access to any FDA-approved
contraceptive drugs ot devices and the Company’s proposed method of limiting
provigion of brand name drugs vs, generics is appropriate but when it does this it
must still aceomunodate any individual for whom generic drugs or brand name
drugs would be medically inappropriate. Therefore, the OIC advises the language
must include a mechanism for waiving the otherwise applicable cost-sharing for
the branded or non-preforred brand version in these situations and the Company’s
confract does not, The Company does not disagree, arguing that its language does
neot place resirictions on access to any FDA approved confraceptive drugs or
devices, and uader a plain reading of this provision all “prescription drug
confraceptives” are covered under the plan without exception. The Company also
argues that the note at the bottom of that contract page also docs not limit the
types of services and, to the contrary, it explains to the consumer how she can
have presceription birth control pills covered at 100% rather than the cost-sharing

‘percentage normally required for these types of drugs, While the QICs objection

about lack of waivers for cost-sharing is new as of July 31, the Company believes
that is already addressed to the exfent it is required.  The OEC should promptly
review and/or supgest amended Janguage which would meet any remaining
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concerns that the current language is mislcading or does not comply with RCW
48.46,060(3)a) and (d) and the ACA.

Y. The “Home Health Care Service Benefits” provision Is too restrictive in
conflict with WAC 284-43-878(1) because it contains Hmitations services and
supplies that may be required to provide medically necessary care in a home
setting,

The OIC first brought up the fact that its concorn here was that this section
unreasonably limits the type of durable medical equipment covered for
individuals on home health care in its pro-hearing brief filed lopg after the dute of
its disapproval of these filings. Prior to this time, the OIC’s concern had been in
regard o Ambulatory Care and not Home Tlealth Care Service Benefits. [Ex. 53,
July 22 OIC Objection Letter,] However, directing the QIC’s concern relative to

.the Health Care Service Benefits provision, the OIC’s argument that this

provision is misleading is valid, As the OIC asscrts, this issue would be fairly
quickly cured if the Company oross-referenced this section and the Durable
Medical Equipment section of the contract ot otherwise made minor changes to
this wording so it is clear that an adequate amount and variety of durable medical
equipment is covered in this contract for individuals on home health care. The
QI should promptly review and/or suggest amended language which would meet
its valid concern that the current language is misteading or does not comply with
WAC 284-43-878(1).

11, The Pharmacy benefit defines Mall Order drugs have a 3 times retail cost
sharing" requirement. This longuage s confusing and ambiguous per RCW
48.46.060(3) (). You must specifically define the cost share obligation to the
member in the policy.

While the OIC raigsed this concern for the first fime in its July 31, 2013
Disapproval Letter, the Company advises that the OIC has mistakenly
characterized this coinsurance maximum as a deductible which it is not, thut the
$350 doos rot represent a deductible nor is it an additional amount that is charged
to the consumer. Here, the consumer would be obligated 1o pay a certain
percentage of the bronze product and specialty drugs under the policy rogardless
of this provision and the maximum just places a cap on that amount, 1t has no
impact on the deductible; coinsurance is paid in addition to the deductible,
Therefore, the Company argues that it has nol obligation to make any revisions to
the filings, The Company’s isterpretation of the requirements of RCW
A8.46.060(3)(a) appear reasonable. If, however, there is any language which the
OIC belioves would make this provision more clear to the rcader then the OIC
should promptly review and/or suggest amended language which would mest any
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remaining concerns that the current language is misleading or does not comply
with RCW 48,46,060(3)(a).

12, The "“Premiums” section Iy still too resirictive in conflict with RCW
48.43.003(31),

While the QIC is correct thet the wording in this section is misleading at best and
is 4 major concern, at the same time 1t can be quickly correcled.. The OIC raised
this concern for the first time in its Heaving Brief. [OIC Hearing Brief, p. 18.] As
argued there, the OIC believes that the Premiums section of the confract violates
RCW 48,43.005(31) and RCW 48.46,064(1){a) because 1) the inclusion of the
phrase “[f]rom time to time, we will change the rate table used for this contract
form” is not a truc statement because rates may only be changed yearly, The OIC
is correct and this concern ig valid. The OIC also argues 2) that the inclusion of
the phrase “[tlhe coniract, and age of members, type and level of benefits, and
place of residence on the premium due date are some of the facfors used in
determining your premium rates” is incomplete because it does not expressly Hst
the five reasons included in RCW 48,46.064(1)(a)(i-v). The OLIC is correet and
this concern is valid. 'While the Company argues that neither concern is valid, had
the OIC advised it that it required a change in this language it would have donge so
quickly. As above, the Company should be given the time to promptly chaoge the
wording in 1) above to make clear that the rates for the contract can change only
vearly, and 2) to advise the consumer all the factors considered in determination
of rates (by cross-reference or olher means).

2. The OIC believes that (Mjections 5, 10 and 13 of the toial of 15 Objections which were
the bases upon which it digapproved the Company's July 25 filings are major obstacles to these
fifings being approved, [Testimony of Kreitler.}

5. The definition of eligible service s confusing and misleading [RCW
48.46.0600(3)(a)] hecause it does not clearly notify the enrollee that in addition to
In-network cosi-share requirements they will be subject 1o “balance billing” by
the provider or facility.

This is the network adequacy issue, which was the subject of very substantial
evidence presented by both parties.  As found above, the OIC conducted two
Network Reviews of the Company's network, and on July 10, 2013 conducted
another Network Review, had multiple discussions with the OIC about its
requirements and remeining concerns, {iled its Network Access Agreement with
Healthways which “rented” some network providers such as other catviers were
doing, filed its Network Access Plan with the OIC, and were by these efforts able
to olear vp many of the goncerns the OIC had with the Compaty’s network
adequacy, After lengthy arpument and testimony, at hearing the OIC advised that
its remalning ooncerns about this issue are 1) the Company has no massage
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therapists in its provider network; 2) the Company has no Level 1 Burn Unit or
pediatric specialty hospitals in its network; and 3) the Company is not allowed t©
use “spot comiracts” or “single payer apgreemenis” to complete Hs network of
providers because, e.g., the Providers under the Company’s plan are prohibited
from balance billing the consumer (which those “spot contract” providers would

do).
a)

No massage therapists in network. Massage therapists are included in
the Company’s network as required, This has been done through the
Company's Network Access Agreerent with Healthways, By either
July 30 or 31 — Le, before disapproval of the filings — the Company’s
Network Access Agreement with Healthways bad been deemcd
approved by the OIC pursuant to RCW 48.46,243(3)(b). Although the
Plan Surmmary did not include massage therapists when deseribing the
Healthways providers available to the consumer, the Plan Summary is
not part of the contract between the Company and Healthways.
However because the Plan Summary does provide information to the
consumer and does rmistakenly fail fo include massage therapists in its
list of included providers, the Plan Snmmary nwsgt be corrected

- immediately {o clarify that the Compeny’s network (through

b)

Healthways) does in fact include massagé therapists.

Lack of specialty hospitals providing Level [ Burn Unit and pediattic
services in network, As the Company argues, carriers arc not required
to inelude Lovel I Buen Units or pediatric hospitals In their networks.
Rather, pursuant to WAC 284-43-200, carrlers are required to include
sufficient facilities to ensure that all health plan services, including
Level 1 burn services, are accessible 1o consumers without
unreasonable delay and within reagonable proximity to the business or
personal residence of covered porsons, taking into consideration the
relative availability of health care providers or facilities in the service
aten under congideration and the standards established by state agency
health care purchasers (such ag the Medicaid program in which the
Company currently participates).  Under WAC 284-43-200(2),
sufficiency and adequacy of choice may be established by the carrier

_ with reference to any reasonable criteria, including provider-covered

person ratios by specialty, primary care provider-covered person
ratios, geographic accessibility, waiting times for appointrnents with
parlicipating providers, hours of operation and the volume of services
available to serve the needs of covered persons requiring this specialty
care. WAC 284-43-200(2) provides that evidence of compliance with
the network adequacy standards that are substantially similar to
standards established by state agency purchasers (e.g. Medicaid) may
also be used o demangtrate sufficlency. For these reasons, and the
fact that Ihe Company’s network is substantially similar to the
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gtandardg established by Medicald - which the OIC agrecs it does, and
which is demonstrated in its Network Access Plan - ths Company has
shown that its nctwork ks adequatc as fo these specially demonstrales
its network sufficiency. .

'the OIC argues that the Company is not allowed to use “spot
contracts” aka “single payor agreements” to complete its network of
providers. The OIC argues that this prohibition iy primarily because
the congumer is not protected in those sitvations from being balance
billed by the provider hired under the “single payor agreement.”
Further, the OIC argues that the Company’s confract language does
not protect the consumer from balance billing either, Virtually all
carricrs on oceasion use “‘single payor arrangements” in provision of
network services, e.g, when the consumer is traveling out of his own
service area; in the case of an emergency; when the type of services
rendered by that provider are not commonly required. Indeed, at
hearing the OIC read language from a Regence health contract which
specifically allowed for such “single payor agreements” and described
one such type of services as those rendered by pediatric specialty
hospitals, [Lesitmony of Kreitler,] The Company does include

sufficient facilities to ensure that all health plan services ~ including

pediatric and Level | Burn Bervices — are accessible to congumers
withont delay and within a reasonable area, and it pormitted under
WAC 284-43-200 fo arrange for “single payor agreements” in the case
that a pediatric specialty hospital is roquired or a Level T Burn Unit is
required.  Therefpre, by this showing, and by the fact that the
Company’s plan is substantially similar to its Medicaid network, the
Company is not required to have included pedintric specialty hospitals
or Level | Bumn Units within their provider network.

However, the OIC is correct that the Company’s contract language is
unclear about the fact that the conspmer cannot be subject to balance
billing in ady situation, whether the provider is one working through
ant “individual payor agreement” with the Company or whether the
provider 18 a regular Company nctwotk provider or whether the
provider is a Company network provider through Healthways. The
Company must promptly change its contract language in this section to
cleatly inform the consumer that he is protected from balance billing
in all of these situations. Clear lunguage which has been deemed
approved by the OIC is found in the Regence contract read into the
record at hearing. Turther, although the OIC does not require earriers
to file their “single payor agreements” with the OIC, in this particular
situation, given the OIC’s concern, the Company shall promptly
provide to the OIC the form of “single payor agreement” which it will
use when needed; the form must include a hold harmless clause
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complying with applicable rules so that the OIC has assurance that the
consumer is protected from balance billing in any of these three
situations.

10, The Bronze Product, Specially Drug beneflt includes a 8350 maximum
“eligthle coinsurance charge” before the service iy pald at 100%. This dollar
amount is a deductible and must be set forth in the policy, rate, and binder as
such, The benefit as stated in the policy Is misleading per RCW 48.46.060{3)(a0
[sic].

The OIC identified this scction as a concern for the first time on July 31, 2013
(apparently of necessity as this language wag first included in the Company’s
filings in ity July 25 [iling). The OIC argucs that the Company sceks to place a
$350 deductible on specialty drugs, which deductible does not exist for other
drugs and thus is iflegally diseriminatory against enrollees who have hoalth
conditions that require these drugs and is a violation of the community rating
requirement, citing RCW 48.46.064 and WAC 284-43-877(9)(c). In addition, the
OIC argues that a policy may ot lnclude a hidden deductible such as this, which
misleads consurners in violation of RCW 48.46.060(3)a). Once again, the parties
do not disagree on the requirements of the rules but only on whether the wording
acourately represents the statutory requirements, For this reason, the O1C should
promptly review and/or suggest amended language which would meef any
remaining concerns that the curtent language is misleading or does not comply
with RCW 48.46.064 or WAC 284-43-877(9)(c). '

13, The Pharmacy Bengfit Template, Plants and Benefits template and policy do
not match.  For example, HIOS Plan I 61836WAQU30001 defines it will use
Forpwidary 1D WA FOO3, Formulary 113 WAFO03 Iy a 4-tier pharmacy oplion
utiiizing copay cost share requivements, The Schedule of Benefits for this Bronze
Product defines certain drug ters are subject to colnsurance [sic}, WAF003 does
not Include any colnsurance reguirements.

‘The QOIC first identified this concern to the Company in its July 31, 2013
Disapproval Letter (of necessity as apparently the template was not filed with the
OIC until July 25 and up until that time this information had been provided as
“TBD™). The OIC advises that this provision can be remedied if the Conpany
changed “co-pay” to “co-insurance” in the three places identified in the contract,
[Testimony of Kreitler] Therefore the OIC should promptly review and/or

guggest amended language which would meef any remaining concorns that the

ourrent language ls misleading or does not comply with applicable rules.

13, The OIC did not present evidence regarding the lovel of importance or cortectability of
its concerns, expressed ia its July 31 Disapproval Letter, about the Company’s rate filing and
binder filings. They are thege, in total;
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1. You did not add the counties you offer these plans in onto [sic] the rate
schedule or a separate document on the Rate/Rule Schedule fab.

First, the Company asserts there are no statutes or regulations that require it 1o
include the counties offered in ity plans onlo a “rate schedule™ or in 2 Rate/Rule
Schedule tab, nor did the OIC provide any authority for this requirement. Second,
the Company argues that the OIC has had since May 1 to identify this alleged
deficicney but raised it for the first time on July 31; and had the Company been
notified this was a concern it would have been easily remedied. However, the
Company argucs that it had alrcady clearly identificd the countics that were
offered in its plan in its product submission. [Revised Product Submission,
submitted July 25, 2013.] The Company also argues that the offered counties
wete also included in its Form A submissions with the most updated list included
in the off-cycle Form A submitted July 25 and as part of its binder submission,

. and that therefore there should have been no question regarding which counties

were included in the Company’s plan. Testimony presented by the Company was
persuasive and indeed, there appears to be no clear authority for the OIC to
require anything further from the Company at this time, The OIC staff actuary
who reviewed this rate filing presented o evidence, and little value could be
placed on nongpecific evidence from an OLC actusry who bad not reviewed this
filing and could only testify generally. For this reason, the OIC should promptly
review this requirercnt in light of this Conclusion, ’

2. You did not provide methodology, justification, and calewlations used fo
determine the contribution to surplus, contingency charges, or risk chorges
included it the proposed base rates. Furthermore, your definition of "profit” and
“contribution fo surplus " is inconsistent with WAC 284-43-210¢13).

The OIC argues that the Company failed to provide msthodology, justification
and caleulations used fo. determine the contribution to surplus, contingency
oharges, or risk charges included in the proposed base rates. Howaver, based
upor 1) evidence and argumont prosented by the Company and its consulting
actoary;, and 2) evidence and argument presented by the OIC which lacked
evidence from its reviewing actuary and presented unclear evidence from snother
OIC actuery who bad not been involved in this review, it is concluded that the
Company showed that it has provided methodology, justification and caleulations
as required. [lestimony of Jason Nowakowski, Principal and Consulting Actuary
with Milliman, Inc. in Seattle; Testimony of OIC Actuary Shirazali Jetha] This
coneern is of no validity.

3. You did not submit the caleulations and fustification of the area factors. You
mentioned that Exhibit 3 describes the expected reimbursement level us a

1
'
|
{
f
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perceniage of Medicare and rating factors by rating area. However, there is no
Exhibit 3 attached fo the rate filing,

The Company did attach Exhibit 3 to the rate filing as required. [Testimony of
Nowakowski; Testimony of Jetha,] This concern is of no validity.

4, You did not provide the supporting documentation and calculations for the
figures used fo caleulate the Index Rate to Base Rate in Appendix F. You
mentioned that Exhibils 44 and 4B include detailed calculations for SG&A and
Licensing, Taxes and Fees. However, there are no Exhibits 44 and 4B attached
to the rate filing.

The Company attached Exhibits 4A and 4B to the rate filings as required.
| Testimony of Nowakowski; Testimony of Jetha.] This concern is of no validity,

14, The OIC’s reasons for disapproval of the Company’s Binder filing are included at Nos.
14 gnd 15 of its Disapproval Letter, as follows:

14, You do not rate based on tabacco use. Therefore, cell K10 should read "Not
Appiicable” in the Rating Business Rules template.

15, You do not have a tobacco-use factor. The Rate Data template should not
include o tobacco rafe column,

In its Hearing Brief, the OIC adinits that these objections were “simply technical
corrections,” [OIC’s Hearing Brief, p, 19.] Although the QIC does not cite to
any statute or regulation that requires the changes it required in Nos, 13 and 14,
had the OTC raised these issues prior to disapproving the filings on July 31, 2013
the Company could have remedied these issues fairly quickly. For this rcason, the
OIC can require the Company to make these fechnical corrections, but they
cannot be an obstacle to approval of the Company’s filings.

15, DBased upori carefid congideration of the evidence presented, and the arguments of the
parties, and upon the above Findings of Facts and Conclusions of Law, it must be recognized that
the specific situation involved in this particular review of the Company’s filings is unique. This
situation involves uniquety short time frames mandated by the ACA for review and approval of
the Exchange filings (as opposed, e.g., to the more normal File and Use process of OIC
approvals of {ilings); it involvey vniquely complex new federal slalules which were the subject of
aver 100 new federal regulations, interpretations, reinterpretations and other dictates and changes
thereof; and it involves already complex state rules and other uniquely difficult challenges for
both the OIC, (he Exchange and carriers secking approval and certification (o sell their produets
through the Exchange, Allowing a window of time for modifications following the submission
deadline is well within the OICs discretion and in full accord with federal rules und the clear
goals of both foderal authoritics and the Exchange, Under the clrcumstances presented here,
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permitting the Company o quickly make modifications as indicated above is reasonable and
appropriate. For the O1C to now fail to provide the Company with a short time period, and good
communication and cooperation, in order to allow the Company 1o address the OIC’s concetns as
identified in its Disapproval Jetter (as modified by the Conclusions above) would be to invite a
congideration that the OIC might have etred in disapproving the Company’s filings on July 31,
For the OIC to use its discretion in allowing the Company to quickly make modifications now -
8o that the Company has the opportunity to gain approval and certification to sell its products
through the Exchange for 2014 ig reasonable and permissible and wounld both cnsure that the
Company is in compliance with applicable rules and ensure the OIC’s review process was
regsonable under these unique circumstances.

ORDER

On the basis of the foregoing Findings of Facts and Conclusions of Law,

IT IS HEREBY ORDERED thai the Washington State Insurance Commissioner shall allow the

Company a short period of time, which would still accommodate the Exchange in ifs
responsibilities, in which to make new/amended filings which remedy the OIC’s cbncerns
cxpressed in ity July 31, 2013 Disapproval Letter {as modified by the Conclusions above);

IT IS FURTHER ORDERED that it is expected that, beginning on the date of eniry of this
Order, the OIC will provide prompt, reasonable goidance and recommended language to the
Company as appropriate to assist the Company in remedying the OIC’s concerns expressed in its
July 31, 2013 Disapproval Letier (as modified by the Conelusions above), with the common goal
of assisting the Company in obtaining the OIC’s reasonable review and approval of its filings in
{time fo be certified by tho Exchange for salc in 2014;

IT IS FURTHER ORDERED that the OIC shall give prompt review and reasonable approval
of the Company’s filings provided the Company has addressed the reasons for disapproval set
forth in the O1C’s July 31, 2013 Disapproval Letter (as modified by the Conclusions above) to
the reasonable satisfaction of the OIC and being guided by the above Findings of Fact and
Conclusions of Iaw above;

IT IS FURTHER ORDERED that in light of the unigue circumstances of this matter, thig
proceeding shall remain open wntil the Company has made new/amended filings, through the
Company’s and Q1C's communications together, and wnittl the OIC has made determination
concerning approval of these new/amended filings, At that time, the parties shall notify the
undersigned of the disposition of the OIC’s review of the Company’s amended/now filings;

IT IS FURTHER ORDERED thuat, also in light of the unique circumstances of this mafter,
should the parties have questions about the above Conclusions of Law as they rclate to the
approvability of any new/amended filings, they may contact the Hearlngs Unit to diseuss the
issue, which would involve the parties and the undersigned, in an effort to promyptly resolve any
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outstanding issues which might otherwisc delay prompt scttlement of any issues concerning new
language and/or the OIC’s review ard reasonable approval therepf,

ENTERED AT TUMWATER, WASHINGTON, this 3 day of September 2013, pursuant
to Title 48 RCW and specifically RCW 48.04 and Title 34 RCW and repulations applicable
thereto,

PATRICHAD, PETERSEN “"“—M\i
Chief Pregiding Officer

Pursuant to RCW 34.05.461(3), the parties are advised that they may seek reconsideration of this
avder by filing a request for reconsideration ynder RCW 34.05.470 with the undersigned within
10 days of the date of service {(date of mailing) of this order. Further, the parties are advised that,
pursuand 1o RCW 34,05.514 and 34.05.542, this order may be appealed to Superior Court by,
within 30 davs after date of service {date of mailing) of this order, 1) filing a petition in the
Superior Court, at the petitioner’s option, for (a) Thurston County or {h) the county of the
petitioner’s residence or principal plece of business: and 2) delivery of a copy of the petition fo
the Ofﬁw of the Insurance (,ommissienar and 3 depositing copies of the petition upon all other

Declaration of Mailing

1 declnra under pewnlly of parjury undar tho 1aws of the Hiata of Washington that on the date listed bedow, | mailsd ov caused dolivery through
normal offiee maiting susiom, atrue copy o this document 1o the following people atihpir nddrosses Hsted sbove: Jay Fathi, M., Katic
Rogars, Maren Notion, Est, Bﬂmnm May, Bsq., Mike Kreldler, James T. Odiome, John . Hamije, Bsq., Marsia Stickler, Gsq,, and Anna! ish
Colicsmenn, Esq.,

DATED this E}ﬂ{'dﬂy of Seplembay, 2013,

pocth~q Cooe

KELLY A, L
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NATURE OF PROCEEDING

On Fuly 31, 2013, the Insurance Commissioner (“OIC”) disapproved Coordinated Care
Corporation’s (“the Company”) July 25, 2013 binder, form and rate filing for its Bronze, Silver
and Gold Individual Plan Filings for sales relative to the new Washington State Health Revefits
Exchange for 2014, The reasons for the OIC’s disapproval (also catled “objections™) are set
forth in the OIC’s July 31 Disapproval Letter, On August 13, the Company filed a Demand for
Hearing to contest the OTC’s disapproval, contending that some of the OIC’s objections were not
supported by law and/or were incomsistent with prior feedback from the OIC, and also
conteading that the OIC had not made some of theso objections until the deadline date of July 31
which allowed the Company no time to resolve the issues or cure the deficiencies. Because the
OIC requested an expedited hearing, after proper notification the hearing was held August 26, 27
and 28 and the undersigned cntered her Findings of Facts, Conclusions of Law and Final Order
(“Final Order™) on September 3, Thereafter, on September 6 the QIC filed iis Motion for
Reconsideration of the Final Order (“Motion™), asserting that the Final Order failed to resolve
the malter with o deéision on the merits ... exceeding administrative judicial authority ...,
contained conclusions based wupon improper admission of evidence of [the OIC’s] setilement
negotiations with other carriers; conteined errors of law concerning network adequacy; and
condaing the ervoneous factual conclusion that OIC improperly refused to communicate with
Coordinated Care following the July 31, 2013 denial. Finally, the OIC implies that the fact that
the undersigned considered evidence of the OIC’s communications with other earriers after July
31, but refused to communicate with the Company after July 31, might signify that the
undersigned might be biased and prejudiced. On Scptember 27 the Company filed i(s Response
opposing the OIC’s Motion for Reconsideration, asserting that the Final Order resolved all
matters ot issue on the merits, fell well within the scope of the Chief Presiding Officer's
authority, [and] correctly considered evidence of the OIC's settlement negotiations with other
carriers.... Finally, the Company asserts that The OIC's aceusation that the Chief Presiding
Officer is somehow biased or prejudiced [for considering evidence of the OIC’s communications with
other carriers but not with the Company) is completely unfounded ... [and further that] {tjhe OIC
presents no olher evidence lo yuggest that Chief Presiding Officer was not impartial here.

Therefore, in entering this Order on OTC’s Motion for Reconsideration, the undersigned
has carefully reviewed the OIC’s arguments in ifs Motion for Reconsideration, Coordinated
Carc’s Response in opposition to the OIC’s Motion for Reconsideration, all applicable stalutes,
repulations and case law cited by the parties, the record of this proceeding and the entire hesring
file. Bach of the sections of the Final Order, and procedural issues, which the OIC contésts in itg
Motion for Reconsideration is identified and considered in detuil in the Analysis section below.

Standard of Review of Motion for Reconsideration. In its Motion for Reconsideration, the
Insurance Commisstoner does not identify the logal standards that govern motions for
reconsideration.  However, while Washington’s Administrative Procedures Act, st RCW
34.,05.470(1), authorizes “a petition {or reconsideration, stating the speorific grounds wpen which
relief ls requested,” it defers to the standard of review cstablished by an apeney through
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ruiemaking. The APA does not indicats the standard of review in the absence of agency tules on
the matter, nor has the OIC adopted any such rules of its own, Given this dearth, state rules and
standards governing motions for reconsideration should provide guidunce hers, particularly 1)
Washiogton Civil Rule 59, Additionally, Washington courts often look to the decisions of other
courts, even federal courls, for the persuasivencss of their reasoning when tryitg to decide
similar matters, and for that reason it is also helpful to look for guidance to the federal law used
by federal courts in Washington hearing civil matters, particularly 2) Fed. I, Civ. P, 59 and
Local Rude 7(h). '

1)

2)

Washington’s state couris follow Civil Rule (CR} 59 when considering motions for
recongideration, CR 59(a) provides a list of nine specific grounds for granting motions
for reconsideration, briefly: 1) irregularity in the proceedings; 2) misconduct; 3} accident
or surprise; 4) newly discovered eovidence that the moving party could not with
reasonable diligence have discovered and produced at the trial; 5) passion or prejudice; 6)
error in assessment of recovery; 7) that there is no evidence or reasonable inference from
the evidence to justify the decision or that it is contrary to law; 8) error in law occurring
at the irlal and objected to at the time by the moving party; or 9) that substantial justice
has not been done. Whether one of these grounds is met is “addressed to the sound
discretion of the trial court and a reviewing court will not reverse a trial court’s ruling
absent a showing of manifest abuse of discretion.” Wileox v. Lexington Eye Institute, 130
Wn. App. 234, 241, 122 P.3d 729 (2005). Washington state courts also caution that a
motion for recensideration should not be used as a vehicle to get a “second bite at the
apple.” “CR 59 does not permit a plaintiff to propose new theories of the case that could
have boen raised before entry of an adverse decision,” Wileox, 130 Wo.App. at 241,
citing JDEJ Corp. v. Int'l Raceway, Inc., 97 WnApp. 1, 7, 970 P.2d 343 (1999).

Washington foderal courts view mofions for roconsideration gsimilarly, but the federal
coust standard more clearly emphasizes that such motions seek an “extraordinary”
remedy that should normally be denied. This standard was recently set forth in a June 20,
2012 order by Judge Robert J, Bryan in the civil action White v. Ability Ins. Co., No. 11-
5737-RIB (W.D>.Wazh.):

Pursuant to Local Rules WD, Wash CR 7(hKa), motions for
reconsideration are disfavored and will ordinarily be denied unless there iy
a showing of a) manifest crror in the ruling, or b) facts or legal authority
which could not have been brought to the attention of the court earlier,
through reascnable diligence, The term “manifest error™ is “un etror that
is plain and indispulable, and thal amounts to a gomplete disrcgard of the
controlling law or the credible evidebos in the record.” Black’s Law
Dictionary 622 (O™ ed, 2009),

Recongideration 1 an “cxtraordinary remedy, o be used sparingly in the
interests of finality and conservation of judicial resources.” Kona Enters.,
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Ine. v. Estaie of Bishop, 229 F.3d 877, 890 (9™ Cir. 2000). “JA] motion
for rcconsideration should not be granted, absent highly unusual
cireumstances, unless the district court is presented with newly discovered
evidence, commutted clear error, or if there is an intervening change in the
controlling law.” Marlyn Nutraceuticals, Inc. v. Mucos Pharma GmbH &
Co., 571 T.3d 873, 880 (9™ Cir. 2009). Neither the Local Civil Rules nor
the Federal Rule of Civil Proccdurc which allow for motions for
reconsideration is intended to provide litigants with a second bite at the
apple. A motion for reconsideration should not be used to ask a court to
rethink what the court had already thought through ~ righily or wrongly,
Defenders of Wildlife v. Browner, 909 T.Supp. 1342, 1351 (D.Ariz. 1995).
Mere disagroement with a previous order is an insufficient basis for
reconsideration, and reconsideration may not be based on evidence and
legal arguments that could have beetr presented at the time of the
challenged decision. Haw. Stevedores, Inc. v. ¥ & T Co., 363 F.Supp.2d
1253, 1269 (D.Haw, 2005). “Whether or not to grant recnnsideration is
committed to the sound discretion of the cowrt. Navajo Nation v
Confederated Tribes & Bands of the Yakima Indian Nation, 331 F.3d
1042, 1046 (9™ Cir. 2003),

Burden of Proef and Issue at Hearing, First, the OIC filed a Motion to Determine Burden of
Proof at hearing, requesting entry of an order esteblishing that the Company beats the burden of
proof in this case and that the applicable standard is abuse of discretion or error of law. The
OIC’s Motion to Determire Burden of Proof concerned virtually only which party has the burden
of proof, and at the outsct of the heating the Company agreed with the OIC that the Company
had the burden of proof,! Second, at the outset of the hearing the parties agtoed that the
Company must prove its case by-a preponderance of the evidence. Third, at the outset of the
hearing the parties also agreed ox the issuc at hearing., The burden of proof and issue at hearing
was stated in Conclusion of Law No, 2 in the Final Order, was not raised by the QIC as an issue
in its Motion herein, snd remains correctly stated as follows: [tthe Company bears the burden
of proving, by o preponderance of the evidence, that on July 31, 2013 the QIC erved In
disapproving Coordinated Care Corporafion’s June 25, 2013 Bronge, Silver and gold
Individua! Plon Filings for 2014. [Bmphasis in original.] In its pleadings and at hearing, the
partics agreed that this issue requires an cvaluation 1) of the Company’s July 25, 2013 filing as i
was made on July 25; and 2) of the OQIC’s Fuly 31, 2013 disapproval of this filing as it was made
on July 31,

" Although in this Motion herein the OIC has not raised any issue regarding the application of the dbuse of discretion
or etror of law standards, et the oid of its Molion to Dotermine Burden of Proof the OIC simply stated Ji is
important o keep in mind that this is not a disciplinary case, The OIC does not seef to impose a penalty or reveke a
license and no constitulional provisions demand helghtened seruting of the agency’'s action. The OLC staff therefore
respectfilly submits thet Coordinated Care Corporation as the party seeking veltef ... must demonstrate an abuse of
discretion or an error law In ovder to prevail. Inits Motion the OIC did not assert that in soime types of activities
the abuse of discretion sfandard might apply and in other activitiss the srror of low standard might apply.
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ANALYSIS-Discussion of Balance of Argument.s and Evidence

It is important to note that, as shown in the Final Order, the undersigned’s fair and
thorough weighing of the Company’s and the OICs arpuments and evidence relative to some of
the significant issues involved in this matter conid only lead to a conclusion that the Company
simply met i$s burden, of proof at hearing on these issues, Although, as shown below, the OIC
misconstrues some parts of the Final Order, at the same time the OIC seems to be contesting
every issue which il believes was not decided in its favor and attacking the Final Order and ifs
aulhor for the outcome of this administrative hearing, Had the OIC presentod clear, consistent
argumnents, along with sufficient evidence to sopport its argiments, then these issuss might well
have been decided differently in the Final Order. A more specific discussion of this situation is
detailed further below, under the issues to which they pertain. However, most gonorally, the OIC
presented three witnesses: 1) The OIC presented its OTC contract analyst Jeonifer Kreitler, who
reviewed the Company’s filing from the beginning und either taught or participated in the OIC’s
many classes held to train camiers in making filings for their Exchange products which were
compliant with the ACA and state laws, While very capable, she lacked legal knowledge and

understanding in some arcas and was unable to justify portions of her review and disapproval of

tha Company’s filing; she also oceasionally changed her testimony and interpretations of rules,
and - parlicularly when questioned by opposing counsel on cross examination - was occasionally
shown to have had ne reasonable basis for her disapproval of some scctions of the Company’s
filing (a.g. written notice requirement which was one of her bases for disapproval);

2) The OIC did not present Deputy Commissioner Beth Berendt, who
{pursuant to Ms. Kreitler’s testimony) was Ms, Kreitler’s superior and had been in charge of the
Company’s filing from the heginning; who along with Ma. Kreitler met with the Company; who
appurently made the bulk of the decisions regarding approval or disapproval of seclions of the
filing; and who was also the sole individual with whom the Company was allowed o
communicate in the later stages of the process and up until. July 31, Instead, the OIC presented
 Ms. Berendt’s very recent replacement, Deputy Commissioner Molly Nollette, who teslified she
was not yet familiar with Affordable Care Act (“ACA™) and had not been employed in her
current position during most of the time when the OIC was reviewing the Company’s filing and
making decisions regarding approval or disapproval of various seetions; and

3) Finally, the OIC also did not preseut its actuary, Tichiou Lee, who
(pursuant to Kreitler's and Jetha's testimony) had reviewed and made decisions on fhe
Company’s filing throughout the process. Instoad, the OIC presented actuary Shirazali Jetha,
who testified he had not been part of the QIC’s review of the Company’s filing and even at the
time of his festimony he stated that he had not even reviewed the entire {iling,

In contrast, the Company also presented three wiinssses:

1) The Campany presented Sara Ross, its Manager of New Products and Progxamq
Operations, who had worked on the filing since its inception, had attended all or most of the
O1C’s training scssions, and had communicated in person atd othorwise with fhe OIC throughout
the entire filing procegs;
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2) The Company alse presented its actuary, Jason Nowakawski, who had worked on

and indeed] drafted most of all of the filing since its inception; and

3) The Company also presented Jay Fathi, M.D., who has substantial knowledge and
years of expericnce inn tho arca of acccss to and delivery of medical care, and who had been
iovolved in and communicated with the OIC since the beginning {his further credentials are
detailed below),

OIC’s Arguments, The OIC presents four arguments in support of. its Motion for
Reoonsideration, While some of the OIC’s argumenty are repeated in its arguments, they are
each identified and addressed below under at least one of the OIC’s arguments:

1. (OIC’s Argument No. 3 in support of its Motion for Reconsideration): The network
adequacy issue, The OIC argues that the Final Order contains errors of law that
effectively force the OIC to permit Cgordinated Care to enter the Kxchange with an
ingufficient network [Pediatric Specialty Hospitals and Yevel 1 Burn Units],
confrary o the Iaws applicable to health maintenance organizations.

In tesponse, the network adequacy issue is perhaps the most significant issue in this proceeding,

This issue questions whether the Co:npany is required fo include Pediatric Specialty Hospitals
and Level T Burn Units in its network.?

A. Neiwork Adcquacy. inchasion of Pediatric Specialty Hospital(s) and Level I
Burn Unit(s). As referenced in Analysis_ahove, this issue involved a clear imbalance of
arguments_and ovidence presented by the parties. The Company met its burden of proof to
support its position, Had the OIC pr esented clearer and more fooused atruments, and strong,
adequate and consistent evidence to support its eurrent position that Pediatric Specialty Hospitals
and Level | Burn Uniis must be included in the Company’s network then this issue may wel]
have been decided differently.  All efforts would have been made to allow and consider any
evidence the OIC presented on this issue - from its qualified staff, other professionals, interested
providers and partics - alons with the Company’s evidence,

Some evidentiary problems at hearing are summarized below:

(1) The OIC tostified that its remaining network adéquacy issues were that

? White the OIC does not tdentify Pediattic Specially Hospitals and Level I Butn Units in its Motion herelo, and
although as detailed below the QIC presented conflicting testlmony on this requirement, these were the only twe
types of providers identified by the OIC (at least at seme points in the hearing) as still needing to bo inluded in the
Company’s network, The OIC had originally also ingluded massage therapists as needing to be incloded but by the
end of the hearing, based upon evidence from the Company that massage therapiats were aleacy included, the OIC
(%roppad its objeotion that no tuassage thorapists were included in the Company’s network, In addition, fhe OIC
assetts that the 1nal Order “effectively forced” or “required” or “directed” the OIC to upprove the Company’s filing
and/ot to settle the issues heteln with the Company, although this assertion Is made in several sections of the OICs
Motiom, it #s addressed In section 11 A, below.
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Pediatric Specialty Hospilals and Level I Burn Units were nof included in the Company’s
network [testimony of Kreitler]. Relative to this issue, the Company presented clear
argument and evidence, correctly, that neither RCW 48.46,030 nor WAC 284-43-200
specifically require it to include Pediatric Specialty Hospitals and Level 1 Burn Unils in
its network, but that instead WAC 284-43.200 requircs that A health carrier shall
maintain each plan neiwork In a manmer that is sufficient in numbers and types of
providers and facilities to assure that all health plan services to covered persons will be
accessible without unreasonable delay. The Company then presented clear evidence,
uncontroverted by the OIC, to show that it can provide 99% of covered pediatric and bumn
services through its network providers which are non-Pediatric Specialty Hospitals and
nop-Level 1 Burn Units and that therefore the Company is in compliance with WAC 284-
43-200. More specifically, the Company presented credible argument and cvidence that
in its network it has 8,000 providers; has at least 30 hospitals including Shriner’s Hospital
and Sacred Heart Medical Center in Spokane and Mary Bridge Children’s Hospital in
Tacoma; has all of the Providence network of providers and appatently all of the Swedish
network of providers (accordingly to Dr, Faithi’s testimony Providence and Swedish have
merged and have the same negotiating committee); that it wont to talk o - and contracted
with - alt willing providers in rural counties; and that 3ts network covers 14 counties, This
testimony was primarily from Jay Faithi, M.D.,, a family physician who worked for 14
years in community care clinics for Medicaid patients and the uninsured, then has worked
for Swedish health services as its Direetor of Primary Cate and currently remains there as
an instructor in Swedigh’s family praotice program, In contrast, the QIC did not object {o
this tesiimony, and presented no testimony of its own to contradict or raise a reasonable
question about cither the teslimony or the individual physician presenting it (Dr. Faithi ig
CEO of the Company}. Neither did the OIC present clear ovidence of ils own fo
controvert the Company’s testitony or to support its current posifion that the Company
cannot maintain each plan network in o manner that ks yufficient in numbers and types of
praviders and facilitles to assure that all health plan services to covered persons will be
accessible without unreasonable delay even with s current notwork, or that the
Compaty cannot comply with this rule unless it included Pediatric Speeialty Hospital(s)
and T.evel I Burn Unit(s) in its network, Indeed, the OIC even changed its own position
ont whether these two types of providers were or were not required to be included in the
Company’s network. Indeed, e.g., as dispussed below, the OIC could not identify a
single service that the Company’s current network could not provide, except for NICU
services which the Company had slready identified in its filing.

(2} The OIC’s position on whether RCW 48.46.030 or WAC 284-43-200 do
or do nut require that Pediatric Specialty Hospital(s) and Level I Burn Unil(s) be included
in the Company’s network was inconsistent. First, in its Hearlng Bricf, the OIC argued
that RCW 48,46.030 and WAC 284-43-200 do requite the Company o include Pediatric
Specialty Hospitals and Level 1 Bura Units in its network [Hearing Brief, pgs, 9-12),
Second, at hearing the OIC first testified that RCW 48.46.030 and WAC 284-43-200 do
reguire the Company to include Pediatric Specialty Hospitals and Level I Butn Units in
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its network [Testimony of Kreitler]. Third, on cross cxamination the OIC agreed,
correctly, that these rules do not specifically require the Company to include Pediatric
Specialty Hospitals and Level I Burn Units in its network [Testimony of Kreitler] but that
WAC 284-43-200(1) requires that the Company maintain each plan network in a manner
that is sufficient in numbers and types of providers and facilities to assure all health plan
services to covered persons will be accessible without unreasonable delay. The OIC’s
witness [Kreitler] agreed that there is no statutory requirement for a pediatric specialty
hospital to be included in the Company’s network, agreed that if does not require that the
services be provided in a hospital at all - not to mention a Pediatric Specialty Tospital,
Importantly as well, on ¢ross examination the OIC’s witness could not identify any bum
scrvice or any pediatric services which would be available at a Pediatric Specialty
Hospital that the Company’s network {inchiding Providence) could not also provide
except for NICU Level 4 which the Company had already identified in its filing. [E.g,
testimony of Kreitler (JK) on cross examination; Company: That [NICU Level 4] is the
only service they [the Company| have identified as an example of potentially one thut
wouldn’t be available in the network? JK: Yes, CC: You don't know of any others? JK:
No} '

(3) The Company’s clear, uncontroverted evidence showed that Dr, Faithi
spaoifically asked the OIC whether Seattle Children’s Hospital (a Pediatric Specialty
Hospital) was required to be included in its network, and the OLC responded that the
Company was not required to include Seattle Children’s Hospital in its network. The
Compuny also presenled evidence that if the OIC had told it [the Company] that
Children’s was required to be in its networl then it would have done so. [Dr. Faithi
testified I think globally, from our standpoint, there seemed to be a lack of clarity, There
are very prescriptive network raquivemaents in, for example, Medicald, and those seem to
be somewhat lacking in this realm. And so there was some ambiguity, again 1 think I
already sald in our testimony, If we were tofd “You are required ... to contract with
Seattle Children’s” then that would've been very clear and we would've done it. We
would've made it happen. I asked that question aqnd the answer was No.} The OIC
neither objected to admission of this evidence nor presented evidence of its own to
controvert of even question this evidence,

(4) Although the QIC did not identify lack of Pediatric Specialty Hospitals,
Level I Burn Uniis or any other providers or facilitios in the Company’s netwoik as a
reagon for disapproval in its July 31 Disapproval Letter, it does state that under RCW
48.46.030 and WAC 284-43-200 the Company #s required fo demonsiraie it has edeguate
arrangements in place to ensure reasonable proximily to a contracted network of
providers and jacilities to perform services to covered persons under iis contracted
plans.  The OIC further advizes that it had reviewed Coordinated Care’s Provider
Network Form A, Access Plan, and GeoNetwork report, and determined the network does
not have syfficient coniracted providers and fucilities in place fo support the services set
Sorth in the produci. As above, the OIC did not specify what providers were stitl required
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to be included in the Company’s network, at hearing the OIC advised that the remaining
providers al issue herein were Pediatric Specialty Hospitals and Level 1 Burn Units
although as above, the OIC’s statements rcgarding this requirement, with unsupported
svidence, were not sufficient to controvert the Comipany’s argument and evidence
presented.

{5) Finally, even if it were appropriate to present new evidence here on
roconsideration, the QIC in this Mofion still fails to arpue - and certainly fails to provide

evidence — that Pediatric Specialty Hospitals and Tevel I Burn Units must be included in the
Company’s network (indeed, in its Motion the OIC does not even mention Pediatric Specialty
Hospitals and. Level I Burn Units or ofherwise identify just what services must be included in the
Company’s network). As stated above, had the OIC presented clear argument and evidonce to
gupport its curtent position that Pediatric Spccialty Hospitals and Tevel I Burn Units must be
inciuded _then_this issue may well have been decided differently. All efforts would have been

made to allow and gconsider any evidence the OIC presented on this issue - from its qualified
gtaff, other professionals, interested providers and parties - along with the Company’s evidence,

B. Network Adequacy: can the Company’s compliance with network adequacy
standards for Medicaid participation be nsed to demonstrate network sufficiency required
by WAC 284-43-200(1) for Exchange products? In its Motion on this issue, as discussed
above in Analysis — Discussion of Balance of Bvidence, the OIC geems to fail fo recognize the
primary importance of presentation of clear and persuasive argument and evidence concerning
the proper interpretation and application of WAC 284-43-200(1) and (2); instead, (he OIC simply
argues that the Final Order misconstrues WAC 284-43-200(2). WAC 284-43-200 provides;

(1) A health carrier shall maintain each plan network in u marmer that is
sufficient in numbers and types of providers and facilities to assure that all health
plan services to covered persons will be accessible without unreasonable delay,
Each covered person shall have adeguate choice among each type of health care
pravider, including those types of providers who must be included in the network
under WAC 284-43-205, ... Each carrier shall ensure that ils networks will meet
these requirements by the end of the first year of initial operation of the network
and at all times thereafter.

(2} Sufficiency and adequacy of choice mdy be established by the carrier
with reference to any reasonable criteria used by the carvier, Including but not
limited lo: Provider-covered person ratios by specially, primary care provider-
covered perscn ratios, geographic accessibility, waiting times for appolniments
with participating providers, hours of operation, and the volume of techmnlogical
and speciaity services availoble to serve the needs of covered persons requiving
lechnologically advanced or specialiy care. Evidence of carrier compliance with
network adequacy standards that are substantially stmilar fo_those standards
estahlished by state agency health care purchasers (e.g., the state health care
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authority and the department of social and_health services) and by private
managed care accreditation organizations may be used fo demonstrate

sufficigncy.

(3)  In any case wherg the health carrier has an abyence of or an insufficient
number or fype of participating providers or facilities to provide a particular
covered health care service, the carrier shall ensure through referral by the
primary care provider or vtherwise thal the covered person obtains the covered
service from g _provider or facility within reasongble proximity of the covered
person gl no greater cost to the cuvered person than if the service were oblained
from _network providers and fucilities, or shall make other arrangements
acceptable to the commissioner, ... {Emphases added.]

In it Motion, without identifying any section of the Final Order in support of its
argument, the OIC incorrectly assumes thal the Final Order erroneously conflates [the
Company’s) ... Medicaid network as an ‘adequate network’ for commercial products ...
fand] argues that the Final Order does not provide s statutory or legal basis for the
conclusion that a Medicaid network is awtomatically adequote for a commercial policy.
Apparently, the Iinal Order misconsirues the provision of WAC 284-43-200(2), which
provides that evidence of compliance with network standards for public purchasers ‘may
be used to demonstrate sufficlency’ o mean that, if a carrier has a Medicaid network for
its Medicaid products, it has by operation of law demonstrated compliance with network
standard {sic] for public purchaser concerning every service provided under the carrier’s
commercial contracts, regardless of whether public purchasers are required to inclide
those services or p?’oWdcrs The OIC goes on to argue that this is particularly important
for Medicaid carriers whose plang do not have to 0!Tc1 all of the ten cssential health
benefits required under the ACA.

In response, first, the QIC has misread the Final Order. Although the QFC fails to
point io any section of the Final Qrder which states what the QIC sugpests, clearty WAC

284-43-200{2) docs not conolud[e] that @ Medicaid network is automatically adequate

Jor a commercial policy. Nor does the Final Order provide its statutory or legal basis for
the conclusion because the Final Qrder no where makes this conclusion, Second, of
course the differences between Medicaid networks and ACA nstworks is an

important distinction, The OIC fails to point to any portion of the Final Order which
might support its argument here, At any rate, in consideration of the issues

herein and entry of the Final Order, litthe weight was given to the fact that the Company
had its network approved by the Washington State Health Care Authority for use in the
Medicaid market, although certainly WAC 284-43-200(2) does provide that sufficiency ...
may be established by the carvier with reference lo any reasonable criteria used by the
carrier, inciuding but not limited to ... the volume of ... specialty services available fo
serve the needs of covered persons requiring ... specialty care. Evidence of carrier
complianee with network adequacy standards that are substantially simllar 10 those
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standards established by state agency health care purchasers (e.g., the state health care
authority and the department of social and health services) ... may be used to demonstrate
sufficiency, Tt is interesting to note a3 well, however, that at hearing, the OIC scoms to
have contradicted its position here, in testifying that standards for network adequacy are
Jound in WAC 284-43-200, and that one of the ways to establish network adequacy is
evidence of carrier compliance to network adequacy stondards that are essentially similar to
those siandards estublished by state agency health care purchasers ... state health care
authority, ‘The QIC further testified that this was an available standard and [a]n acceplable
standard which carriers can use to establish adequacy. [Testimony of Kreitler. ]

C. Network Adequacy: can the Company use single case contracts for pediatric
specialty and level 4 burn services? Once again without identifying any specific saction of the
Final Order to which it objects, and without identifying the providers at issue as Pediatric
Specialty Hospitals and Level I Burn Units, in its Motion the OIC asserts that the second error
the Final Order makes rogarding network adequacy concerns the Company’s failure to contract
with Pediatric Specialty Hospitals and Level T Burn Units and to instead use singlc casc contracts
in lizited ocoasions.” Citing RCW 48.46.030(1), the OIC argues that a Jundamental requirement
Sfor HMOs is that gll covered services must be provided either directly [e.g. Group Health] or
through comtracted {network] providers.

In response, first, in the hearing and now in this Motion, the OIC fails to present a convincing
argument that RCW 48.46.030(1) aclually does prohibit HMOs from utilizing single case
contracts, Second, the OIC ignores WAC 284-43-200(3), cited above, the rogulation which
impleroents RCW 148.46,030(1) written by and adepted by the OIC, which actually does
expressly allow carriers to utilize out-of-network providers as long as {he consumer is not put in
a worse position. For this reason, once again, the undersigned considered the Company’s
argument and evidénce against the OIC's argument and evidence in considering and enteting the
Final Order: in ils Prehearing Brief the Company argued [Prehearing Brief at pg. 9-10], and at
hearing presented evidence [Testimony of Hathl}, that it can provide pediatric scrvices, including
hospital services, through its four children’s specialty service providers and hospitals and argued
that thesc providers cart pravide 99% of the services provided by Seattle Children’s Hospital,
[Company’s Prehearing Brief at pg. 12-11; Testimony of Fathi] While the Company
acknowledged there may be rave, unique types of care thut are not provided by its network
facilities, it would provide those services through use of single casoe contracts, which it argued
persuasively were allowed under WAC 284-43-200. Indeed, the Company raised evidence of a
Regence contract that specifically handles provision of pediatric specialty services through single
case contracts which was apparently approved by the OIC and currently on the market, Finally,

* While the O1C does not identily Pediatric Specialty Hospitals and Level T Burn Units n its Motion herein, these
wore the onby types of providers identificd by the OIC as atili needing 1o be included in the Company’s network.
The O1C had originglly also included massags therapists as needing to be included but by the end of the hearing,
based upon ovidence from the Comnpaay that massags therapisis wete already ncluded, the OLC dropped its
abjection that no massage thorapists were included in the Company’s network.
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the Company weat on to argue in its Prehearing Brief and in testimony at hearing that it believed
the QIC’s roal complaint appears to be that it did hot include Seuttle Children’s Hospital (the
renowned Pediatric Speclalty Hospital affiliated with University of Washington) in its network.
in its Prehearing Brief the Company further asserted, and al hearing presented uncontroverted
testimaony, thaf in July 2013 the OIC cxpressly told the Company thatl il was not required lo
contract with Children’s to have an adecuate network [Testimony of Fathi) and that it would
have contracted with Children’s if the OIC had advised it that il wus required to do so.
[Testimony of Fathi.]

In conitast, at hearing the QIC did not clearty raise the distinetion it now might be making in this
Motion, i.e. that it iy essential services, rather than other services, that cannot be provided
through single case contracts, Tlowever, this was an argument that could have been made at
hearing and was not. Fatther, at hearing, as above, the GIC was unable to name one lyps of
pediatric specialty service or burn service that conld not be provided by the Company’s curtent
network providers {except for Level 4 NICU, which the Company had already identified in its
filing).

Therefore, congistent with its obligation fo meot its burden of proof, from the outsct of the
hearing 1n its Prehearing Brief through the hearing, the Company presented argument and
evidence to support its position that its network was sufficient to provide virtually all required
services by its non-Pediatric Specially Hospital and non-Level T Burn Unit network providers,
[Testimony of Fathi,] The OIC did not obiect to the Company’s argument or evidence presented,
and presented virtually no evidence of its own to contradict the Company’s argument and
evidence, Imdeed, the QIC’s arpumcent and testimony focused on whether the Company’s
network providers were in adequate locations, not the fact that the Company’s network did not
include Pediatric Specialty Hospitals or Level 1 Bumn Units (consistent with thal part of the
QIC’s testimony which changed to statc that the rules do not specifically require inclusion of
these providers in the Company’s network), The issue of whether or not the Company is
prohibited from wlilizing single case contracts in limited situations, and apparently most
particularly reparding provision of some types of pediatric specialty services and level 4 bum
gervices, i simply another situation where, after the undersigned’s fair and thorgugh weighing of
the Company’s and the OICs arpuments and ovidence, (h¢ undersigned could only reach the
gonclusion that the Company met its burden of proof at heating on (his issue. Once again, as
stated above, had the OIC presented olear argument and oviderios o support its current position

that Pedistric Specialty Hospitals and Lovel [ Burn Usiifs must be included then this issue mav '

well have been docidod differently. All offorts wonld have been made to allow and consi
evidence the OIC presented on this issue - from it qualified staff, other profegsionals, interested
providers and parties .. along with the Company’s evidenge,
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1I, (O1C Argument No. 1 in support of its Motion for Reconsideration): The OIC
' argues that the Final Order failed to resolve the matter with a decision on the
merits, and instend improperly directed geftlement bhetween the OIC and
Coordinated Care. In this, the O1C argnes, the Final Order exceeds administrative
judicial anthority, and is unsapported by law,

A. The OIC asserty in several sections of its Motion that the Final Order improperly
directed setflement and ordered the OIC to approve this filing and required seftlement and
therelore exceeded administrative judicial authority.

In response, as shown in {he Final Order, had the OIC continued to disapprove this (ling after
entry of the Final Qrder, there were no consequences, At the outset of the hearing, the OIC
proposed, and the Company agreed, and the OIC did not challenge in this Motion, thai the issne
in the proceeding wag whether, on July 31, 2013 the QIC erred in disapproving Cogrdinated
Care Corporation's June 25,2013 filings. As specifically stated in the Final QOrder but ignored
by the OIC in its Motion herein, the parties agreed that the undersigned must strictly consider
this issuc as it existed on July 31, ie, the undersigned must consider 1) the wording of the
Company’s filings, as they existed on July 31; and 2) the OIC’s reasons, as they existed on July
31, for disapproval of these filings. In other words, the OIC’s pogt-July 31 reasons for its July 31
disapproval were nod at issue in the progeeding and could have sioply been exeluded by the
undersigned in deciding whether the OIC properly disapproved this filing on July 31.

Instead of simply cxcluding all of tho OIC’s post-July 31 objections, however, as is shown by a
reading of the Final Order and as argued by the Company in its Response to OIC’s Motion
herein, the instances where the undersigned recognized the OIC’s concerns and determined
that the QIC should at least allow the Company to address these concerns were limited to
those new (post-July 31) concerns which at hearing the OIC was attempting to apply
retroaclively to justify its July 31 disapproval. As above, while the OIC’s post-July 31
reasons conld have been exchuded entirely, the undersigned recopnized the OIC’s post-July
31 reasons because:

¢y Reliance on only the OICs reasons which were stated in its July 31, 2013

Disapproval Letter would have a distinetly increased likelihood of resulling in a
Final Order which delermined that the OIC had oored in disapproving the
Company’s July 31 fiting (which apparently is why the OIC chose post-Tuly 31 to
present new or different reasons at hearing), This wus done particalacly in light of
the fact that, pursuant to the Company’s tostimony at hearing and the OIC’s
acknowledgement of its process at that time, the OTC had refused to communicate
with the Company since Jnly 31 when the evidence showed that it had
communicated with other cartiers whoge filings had been disapproved on July 31;
and the Conpany had prescuted substantial evidence that it was ready ang willing
to commimicate with the OTC and to chauge s July 31 filing to cuve any of the
OIC’s remaining pre-July 31 or post-July 31 concerns if it knew what these

-
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remaining concerns were (it having also been found that some of the OIC’s July
31 objections were so unclear as to render the Company unable to know what they
were and thue how to address thom), Bven where these objections were clear,
some were shown through direct and cross examination to be requirements which
were not even supported by law. For example, while on July 31 one of the OIC's
reasons for disupproval was that the Company’s requirement of written notice to
add covered individuals was its provision was “overly restrictive” when clarified
by the OIC witness the QIC’s objection was actually shown to not be supported
by statute at all, [Conclusion of Law No. 11; see also Testimony of Kreitler,]

{2}  Tho undersigned recognized the QIC’s post-July 31 reasons in an

effort to promote settlement as encouraged by the Administrative Procedure Act,
Title 34 RCW, particularly in light of the issues discussed in 1) above, For
cxample, ot July 31 some of the OIC’s reasons for disapproval wore that specific
provisions in the Company’s filing were “{oo restrictive” or in conflict with
specific laws, but post-July 31 (f.e. at hearing) the OIC changed these reasons to
arguc instead that these provisions were ‘confusing and misleading’ [Ses, e.g.,
OIC Objections 7, 9, 12 set forth in OIC's July 31 Disapproval Letter; after Tnly
31 the OIC abandoned thesc July 31 bases for disapproval by asserting new bases
in their stead.] The OIC asserted new (pogt-July 31) reasons for a number of its
July 31 objections as well. For these reasons, where the undersigned found that
the OIC’s posi-July 31 rcasoms [or disapproval had merit, the undersigned
required the OIC to promptly review and/or suggest amended language that would
address its concern.

Therefore, contrary to the OIC’s assertions, as discussed in section A. above and as
shown by a reading of the Final Order, specific determinations were made therein as to the
validity of the OIC’s July 31 roasons for disapproval which the OIC did not change or replace
post-July 31 at hearing. Rathor than simply being excluded altogether as could have been done,
the undersigned handled the guestion of the validity of the OIC’s new post-Tuly 31 reasons in an
effort 1o promote scttloment as encouraged by a8 discussed in detail in A, above,

B. It appears the OIC argues in its Motion that the undersigned had authority only to
decide 1) whether cvery section of tho Clompany’s flling was consistont with law or not; and 2) if
the undersigned concluded that even one section of these filings was noncompliant with any
applicable federal or state statutes or regulations on July 31 then the undersigned must uphold
the OICs disapproval of these filings, because even the OIC itself had no authority to approve a
plan which contained even one section which is noncompliant with sy applicable federa! or
stale statutes or regulations on July 31. In its Motion herein, ihe OIC argues that because the
undorsigned did fiod there were some violations of those applicable rules (presumably based on
the OIC’s reasons post-July 31 as well as on Juky 31) then the undersigned should have upheld
the OTC’s disapproval, but that instead she improperly directed settlement between the OIC and
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Coordinated Care [of those seciions which she found to be noncompliant] ... and thereby
exceeds administrative judicial authority.. ..

In regponse, the OIC fails to recognize that at the outset of the hearing, the parties agreed,
and Conclusion of Law No. 3 reflecied, that the issue in this procceding is whothor on July 31,
2013 ihe QIC crred in disapproving the Cotmpany’s July 25, 2013 filings. [See aiso Burden of
Proof and Tsque at Hearing section above.] Further, the OIC did not raise Conclusion of Law No,
3 a8 gn issue in ity Motion herein, As further stated in the Final Order at Conclusion of Law No.
3, which , again, the OIC did not raise as an issue in this Motion, [t}his [issue] contemplates not
only whether all sections of the filings comply with all applicable statues and regulations ... but
also whether the OIC’s process of review was reasonable. ... a determination of the central
issue herein must of necessity include not only whether the filings were In compliance with
applicable rules but also must include some basic consideration of the review process which the
agency conducted; ... this is particularly true where, as heve, the Company raises significant
issues regarding the review process and claims that process unveasonably restricted ils
opportunity to have ds filings approved. Indeed, while the OIC argues that the only issue is
whether the Compaony s filings are fully compliant with all applicable rules, at the same time the
OIC spent far more time — literally hours — presenting written documents and oral testimony
solely regarding its process of reviewing these Exchange filings, both in general and with vegard
to this Company's filings. Therefore, the OIC iiself seems 10 contemplate that its review process
Is relevani 1o defermipation of the central issue herein, |Bmphasis in original.]

D. The OIC then states that [/ he Final Order does state in several places that OIC is
being compelled to ve-write Coordinuted Care's filings for it in light of the extraordinary
sitnation presented by ... the Exchanges ... Final Order at pg. 3, paragraph 3. This statement is
entirely without meril: nowhere does the Final Order “compel OIC to re-write Coordinated
Care's filings for .7 The QIC then urges the undersigned to “reconfigure the Final Order,
making it abundantly clear that the specifie sitnation involved in this particular review of the
Company s filings is unique. This is not necessary, since much time and Jangvage is included in
the Final Order to refloct the uniqueness of this situation, ¢.g., ite specific situation involved in
this particular review of the company s filings is unique. [Final Order, at 21.] Finally, although
this is olear, the OIC need not be concemed that there will be perils presenied by reference o the
Final Order as precedent becsuse, ag the Company points out, decisions in these proceedings
are not precedential.  The OIC then predicts that ordering the OFC to settle its disputes
concerning this Company's fillngs ... compels the OIC lo not only provide specialized and
divected legal advice to a specific private company, bul to effectively draft portions of their
coniracts and further that compelling settlement with one carrier because the OFC entered into
settiement discussions with a wholly separate and unrelated carvier, the Final Order sel the
dangerons precedent thal the QIC is now compelled to settle with any carrier who challenges the
OICs disapproval of their nexwork, rate, form, or binder filings. The Final Order ... broadcasts
to every health carrier in the state that, by demanding a hearing on any disapproved filing, they
can force the OIC to fix their contracts for them, monopolizing stuff time, and wnilaterally
rearranging the distribution of OIC resources. Once apain, the OIC is encouraged fo read the
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Yinal Order carefully, to recognize its applicability to this unigue situation, and to recognize that
it is, in fact, reading too much into the Final Order (sco bolow).

E. Finally, the OIC questions whether the OFC may be reading too much into the
Finat Order. The OIC is correct: the OTC is reading {oo much into the Final Order, The Final
Order speaks for itself.

III.  (OIC?s Argument No. 2 in support of its Motion for Recomsideration): The 0IC
argues that the Final Order’s conclusions rest upon improper admission of evidence
of the OIC’s settlement negotiations with other carriers.

Again citing no portion of either the Final Order or the proceedings fo support its argument No,
2, the OIC argues gencrally that the Final Order’s “challenged directives” 1} rely on factual
errors_that 2) are supported solely by evidence of the OIC’s settlement nepotiations with other

carriers which was infroduced by the Hearing Officer, not by either party, 3) which should have
been barred by ER 408, and 4) which are not supporied by the record. The OIC does not

articulate just what “challenged directives” it is referring to, and what “factual errors” it iy
referring to so it can only be speculated what “factual errors” they were that were “not supported
by the record.” Howcever, the matier of “introduction of evidence by the Hearing OQfficer,” musl
be addressed, and then the meaning of the balance of this argument can only be guessed at and
addressed. JOIC’s Motion at pg. 8.]

In response, 1) Very definitively, no evidence at all was introduced by the undersigned
in this proveeding, Insofar as is relevant here, all evidence of the OIC’s negotiations with other
catrices was introduced by the Company and in statements made by OIC counscl. Whereas the
OIC argues that the undersigned introduced evidence, this is clearly not the case; beginning even
prior to the hearing in the Company’y biief, the Company has asserted that the OIC was treating
it unfairly in many ways. The Company carried this issue throughout the hearing, and continued
to support its assertions of unfair treatment, including its own testimony that the QIC had
approved other carriors’ filings afler July 31 which it had disapproved on July 31 whon it had
refused to even tall to the Company after it had disapproved the Company’s Juty 31 filing, For
example, evidence presented by the Compuny on Duy 3: Dr. Fathi: 7 was told by M.
Gellermann we weren 't allowed to have conversatlons since the appeal |i.e, the Demand for
Hearing was filed}, We have lots of ... every day. We've modified things since we got the
refection. We were told that we're not allowed lo discuss this. ... I and the company are results
and solutions oriented and so I want to take yowr through how that played out. Molly called me
with the news on August I and within two days after consulting with outside counsel, our own
internal persons, we decided to file the appeal. At the same time we pursued setting up a
meeting with the commissioner. Two or three duays later, Ms, Gellermann colled me and said
1've called you to say { understand you have filed an appeal and I need to let you know that we
cannot talk to you, cannot talk to you about the appeal, As you may recall a few days later ihere
was a window of a mythological extension of a few days, on a Wednesday in the morning there

e e —————
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wus ¢ note that said you have until Friduay to refile things for plans that have been disapproved,
For about 7 or 8 hours, during that time I left messages and sent emails to saying I'd like to
withdraw our appeal as of right now because we want {o make this work, we want Lo work with
you [the OTC], we’re willing to make any of the change that you [OIC] require. Before she could
even respond to that we got another emgil that said we [OIC) changed our minds there is no
extension, What’s done iz done. Officially it's closed, So at that point we made sure we refiled
the appeal, Throughout the lasi few weeks I would've loved nothing more to work with Ms.
Kreitler and .., to ... L have found out from the public website that all of the other plans that have
Jgegrg_d@gpmved [on July 311 have already refiled [with the OIC]. ¥ have ro idea whether they have
heen in contact with the OIC or not. We are completely ready to refile ... and have been actually,
[Emphasis added.]

On the subjeet of whether or not the OIC was negotiating with other carriers and not the
Company after July 31, in addition to the testimony of the Company discussed above, while not under

oath, Annaliss Gellermann, counsel for the OIC, stated: Ms, Getlorman: TheCommissioner is taking
the position that for those companies that did not request a hearing we would not accept any new
Silings, ... For those that requested a hearing, the commissioner has authorized some small
changes ... (inaudible) ... Not with this company. . If there is a meaningful opportinity — how
Sfar away from [approval the filing is... If vou 've been disapproved, you're done, July 31,
evérything is done. If you requested a hearing, and you are in the process of o hearing, we are
using the potential of settlement negotiations to determine if there is anything that con be done
for those companies that in the opinion of the OIC are very close to approval, [Unsworn
statement of Gellerman, counsel for OIC, presented during Day 3 of hearing at 5:00 p.m..}

Thereflore, clearly evidence regurding whether the OIC was negotiating with other carriers after
July 31 was proscnted by the Company and in a statement from OIC counsel, and most definilely
not the undersigned. Further, this evidence is specifically identified in Hinding No, 20 as the
basis for finding that the OIC was negotiating with other carriers: ...the Company testified at
hearing, and it was.acknowledged by OIC counsel, and is therefore here found, that the OIC has
in fact entertained communications, seitlement negotintions and new/amended filings with other
similarly situated carriers whose filings it disapproved on July 31 even though it has refused to
allow any communications with Coordinated Care. [Testimony of Fathi.] [Finding of Fact No.
20.]

2) Second, the OIC does not identify what "factual errors” it is referring to, it i3 not
possible to review and consider this portion of the OIC’s argument.  To the extent there was evidence
of setttement negotiations with other carriers presented by the Company and to some extent the
(OIC, this evidence had no bearing on whether the OIC’s July 31 objections to the Company’s
Tuly 25 filing were reasonable. To the exiont this evidence were relevant at all it would be
considered relative to whether the OIC’s erred in its process of review and disapproval of the
Commpany’s July 25 filing [See Conclusien of Law No. 3] but in fact this evidence was given no
weight and did not affect the Final Order in any way,




ORDER ON QIC*S MOTION
FOR RECONSIDERATION
130232

Page - 18

3) Third, assuming that ER 408 applies to this proceeding by virtuo of RCW
34.05.452(2) (which requires a presiding officer fo refer to the Washington Rules of Hvidence as
guidelings for evidentiary rulings): in this Motion the QIC recognizes that ER 408 does permit
evidence of seftlement nogotiations for lmited purposes such as to prove bias, and [or other
reasons, but the QIC then incorrectly asserts that there was no claim of bias in this case,
Contrary to the OIC’s argumen{ here, from even before commencement of the hearing the
Company asserted that the OIC was treating if unfairly (i.e. in a biased manner) in the approval
process and thereby made bias a significant issue in this case. [E.g., Preheating Brief, pgs. 1-4;
Testimony of Dr, Faithi; Testimony of Sarah Ross.] Even the OIC caiertained bias as an issue in
this cass, presenting hours of evidence of how it had spent extra time and effort helping this
particular Company in comparigon to others. The issue regarding whether the OIC was treating
the Company was being trealed unfairly was alse recognized in the Final Order at Finding of
Fact No. 20, which states: Coordinated Care argues that it is belng treated unfairly in
comparison with other carriers. [Coordinaied Care Prehearing Brief; Testimony of Faithi,]

More specifically, evidence that bias was a significant issue in this case were — whether or not
they were proven at hearing - the Company specifically armued that the OIC was treatlng it
unfairly in comparison to other carriers seeking to have their products approved for the Exchange
[Company’s Prehearing Drief, pgs, 2-4]: beginning in ifs Prohearing Brief filed prior to
commgnecoment of the hearinp, Company asserted that the OIC had indicated it would rather deal
with only commercial carriers for this year’s Exchange and with Medicaid carriers (such as the
Company) next year; that the QIC changed its cooperative attitude with the Company when the
Company decided to build its own network and began rejecting submissions for overly technical
reasong; that the OTC did not conduet a full analysis of the Company’s submission until July
2013 despite the Tact that if had  complete product to review beginning with the Company’s
June 2013 filiap; that the OICs approach to the Company differed from the OIC’s treatment of
the commercial carriers e.g. the OIC issued mumetous objection letters fo other cartiers, e.g; the
Company asserted that the OIC sent objection letters to Group Ilealth in May, June, and July,
and gave those carriers opporfunitics o correet their crrors in order to assist thom in submitting
an acceptable plan for approval, yet the OIC sent only one set of objections to the Company in
July many of which were vague or unclear [Ex. 53, OIC July 22 Objection Letter to form filing;
Ex. 55, Q1C July 17 objection letter to binder; Ex. 57, O1C objection Icticr to rate filing], that
throughout the process the OIC gave the Comp[any conflicting instructions, e.g. re whother or
not Children’s Hospital must be included in its network; that other advice was vague or unclear
and vet later on the Company was instructed not to contact Kreitler to ask quesgtions, which made
1 more difficult and expensive for the Company to try to determine what the OIC’s remaining
concerns were and yet despite its offorts on July 31 the QIC disapproved the Company’s entire
filing and dotormined ot only that if could not refile but that the OIC could not communicate
with the Company at all, which left the Cornpany no time to address any remaining concerns it
might not have understood correctly (not having acoess to the OIC for some time); and after July
31 ihe OIC refused to communicate with the Company.

4) The OIC argnes that the record does not suppoﬂ; any findings that the OIC was
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communicating with other curriers; presumably the OXC means findings that the OIC was
communicating with other carriers after July 31, 2013, However, clearly the record supports such
a finding. See Section 1) above concerning the Company’s and the OIC’s own statements that
the OIC was communicating with other carriers after July 31, 2013, As stated above, however,
the evidence presenied by the Company and statements of the OIC that the OIC was
communicating with other carriers after July 31 is not relevant fo the issue in this proceeding
regarding whether or not the Company’s filings as written were in compliance with the ACA and
state rules; while the Company’s evidence and the OTC’s statements might be relevant to whether
the OIC erred in its review and disapproval which as above and as stated in Conclusion of Law
No. 3 included some consideration of the review process, this evidence was given no weight and
did not affect the Final Order in any way,

For the above four reasons, the OIC’s argument is without merit,

IV. (OIC’s Argument No. 4 in support of its Motion for Reconsideration): The OIC
argucs that the Final Order contains Findings of Fact about communication
between Coordinated Care and the OIC during the proceedings that are not
supported by an ohjective evaination of the record.

This argument is duplicative of Argmment No. 2 in the OIC's Motion, which is addressed
i Scetion 1L above. Howoever, toward the end of its Motion, the OIC lodges a host of assertions
related to this arpument, Move specifically, the OIC states 1) that RCW 34.05.461 provides that
w “presiding officer shall not base a finding exclusively on inadmissible evidence unless the
presiding officer determings that doing so would not unduly abridge the parties’ opportunities lo
confront witnesses and rebut evidence and the basis for this determination shall appear in the
order.” Then, the OIC goes on to stale, incorrectly, that “the evidence presented by the Hearing
Officer about settlement negotiations with other parties ... was not submitted by either party, bus
by the Hearing Officer herself...Coordinated Care was apparently unaware of the OIC's
setflement discussions with other carriers until the Hearing (Yfficer introduced the subject. The
QIC could only object; it had no opportunity to confront the Hearing Officer as a witness,.,.” In
response, contrary to the OIC’s assertions, the Company was very clearly aware that the OTC
was in communication with other carriers when it refused (o communivate with this compuny,
and testificd to its knowledge at hearing, [Testimony of Fathi; Testimony of Ross.]

The OIC further argues that the undersigned’s decision “to not only consider, but inject, evidence
of the OIC's settlement discussions in other proceedings as evidence “calls the Hearing Officer's
impartiality info question,”” The OIC then concludes that by presenting the evidenoe of the
OIC?s settlement negotiations, the Hearing Officer esseniially made herself & material witness
concerning disputed Taclual allegations and in doing so “has called into question her own
partiality concerning this and every case involving the OIC’s denial of o carrier’s rate, form and
binder filings.” The OIC even poes on fo argue that Impattiality by a judge and improper




ORDER ON OIC’S MOTION
FOR RECONSIDERATION
13-0232

Page - 20

testimony by & witness both constitute grounds for granting a CR 59 motion for retrial or
recongideration on the basis of irregularity in the proceeding, citing cases irrclovant to the
gituation at hand. The OIC then concludes this litany of rules which are either not applicable, or

not based on fact, by arguing that “because the Hearing Officer’s presentation and admission of

evidence of the OIC's settlement negotiations was improper under RCW 34.05.452(2), RCW
34.05.461, ER 408 ..., the Final Order should be reconsidered, omitting this improperly admitted
information and the divectives based upon it," In response, contrary to the OIC’s asscrtions,
once again, as discussed above, the Company argned in its Prehearing Brief that the OIC treated
it unfairly in many ways speeificd thorein, and at bearing presented evidence of these activities
(whether or not they were found to have occurred), including the OI1C’s refusal to communicate
with the Company post-July 31 and presented further evidence that after July 31 the OIC
approved the plans of other carriers like the Compaiy who had filed Demands for Hearing (and
perhaps others) whose filings it hed disapproved on July 31, [Testimony of Fathi; Statement of
OIC counscl.

In further response to the OIC’s fourth sef of arguments, as above, the parties agreed that the
jssue in this proceeding was whether the OIC erved, on July 31, in disapproving the Company’s
July 25 filing, Trom before the hearing in its Prehearing Brief, the Company argued that the OIC
was treating it unfaitly in the approval process, and at hearing presented evidence that the QIC
was negotiating with other carriers, Blas was raiscd by the Company from the outset and was a
significant issue in this proceeding. Therefore bias should have been, and was, considercd by the
undersigned in entering the Final Order; therefore even assuming IR 408 applies, ER 408 allows
the presiding officer to consider evidence of setticment negotiations to show bias. Further, the
I'inal Order certainly did not refy exclusively on inadmissible evidence. B.g., contrary to the
OIC’s assertions, the Company certuinly knew, and testified to, the fact that the QIC was
communicating after July 31 with other similarly situated carriers it bad disapproved on July 31:
Dr. Fathi testified he had seen on the internet that the OIC had approved other carriers’ plans
which he knew had been disapproved on July 31, [Testimony of Fathi; see also Testimony of
Sara Ross.] Finally, statements of OIC counsel at hearing advised that it was solecting which

carriers whose plans it disapproved on July 31 to negotiate with post-July 31 — and advised thai.

those carriers did not include this Company. [Transoript of proceedings, at Day 3.]

QIC’S ADDITIONAL CONCERNS ABOUT FINAL ORDER

While these issues are related to the QIC's arguments above, and are repeated throughout the
OICs Motion, the fact should be addressed that the OIC has lodged at least four pages of serions
assertions about the integrity of the Final Order and the Hearing Officet which cannot be ignored

even when it is understood that the OIC chose to take just éwo days between the time it received

the Final Order and the time it filed its Motion for Reconsideration, Specifically, the QIC agserts
that the Final Order “commund|ed)’ and “forced” and “compelled” wnd “‘coerced’ the OIC to
approve the filings “even though the filings were in violation of law” and “upon lerms dictated by
the Hearing Offtcer” without authority to do so. The OIC asserts that “The Final Order cites no
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authority ... which allows the Hearing Officer to refuse to rule on a matter, instead holding that
matter open until ¢ compuisory setilement, the terms of which are dictated by the Hearing
Officer, has been reached.” The OIC asserts that the Final Order “change[d] a legal ruling as
purnishment for one of the parties’ failure to cooperate with directives in an Order,” and “setfs]
the dangerous precedent that the OIC is now compelled to seltle with any carrier who challenges
the OIC’s disapproval of their network, rate, form, or binder filings...the Final Order broadcasts
to every health carrier ... that, by demanding a hearing on any disapproved filing, they can force
ihe OIC to fix their contracts for them, ....” [Emphasis in original,] Further, the QIC asscrts,
incorrectly, that in the Final Order the Hearing Officer “decid[ed] to not only consider, but inject,
evidence of the OIC's seftlement discussions in other proceedings as evidence that the OIC
mishandled Coordinated Care’s filings” and thereby “made herself a material wihiness” and
[oiting the admittedly tnupplicable CIC 2.11(2), 2.11(1), (2)(d) 2.6(B)} “called into question her
own particlily concerning this and every case involving the OIC's denial of u carrier's rate,
Jorm, and binder filings” and implied that the Hearing Officer had “personal knowledge of facts”
and/or was “lkely to be a material witness in this proceeding” and further implies that the
Hearing Officer should have disqualified hersclf for “bius, prefudice, interest...” under RCW
34.05.425(3) (even though this statute requires that the OIC - not the Hearing Officer ~ must act
yet the OIC mede no mention of these concerns either before or during the hearing and indeed
not until it had received the Final Order).  Finally, at tho end of the O1C’s four pages dedicated
to this topie, the OIC postulates that the “OIC may be reading too much into the Final Order].]”

In response, first, the OIC certainly has read too much into the Final Order, and a careful reading

and consideration of it should respond to many of the OIC’s concerns, Second, as disoussed in
detail above, the QIC is simply incorrect in its statement that evidence of the OIC's scitlement
negatiations with other carriers which was iniroduced by the Hearing Officer, not by either party
when in fact the ovidence was tnlroduced by the Company, and to seme extent the OIC, and no
cvidence was introduced by the Hearing Officer. Third, the Final Order can only bo based on the
evidence presented at hearing, The problems with the OIC’s arguments and evidence are
detailed above. It is not possible to enter (he Findings and Conclusions which the OIC suggests
should have been made when the arguments made by the O1C wete not consistent with its prior
actions and statements to the Company, were on occasion contradictory even at hearing or at best
unclear, It is also not possible to cnler the Findings and Conclusions which the OIC suggests
should have been made when the evidence presented by the OIC at hearing was on some
occagions contrary to what it now argues, and was inconsistent over time even during the course
of the hearing, and on other occasions was either nonexistent or insufficient. In addition, as also
discussed above in mors detail, the OKC’s presentation of evidence was limited by the fact that
two of the OIC’s three witnesses had not even been involved in the filing process with this or
perhaps any other carrier submilling filings for the Exchange. In addition, one admitied at
hearing ho had not even read the Company’s entirce filings, and the other admifted she was new fo
her position and not familiar with the ACA,

For all of the reasons discussed above, the OIC has failed to show any basis upon which
reconsideration should be granted, .
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CONCLUSION

Based upon the above uuthorilies and analysis, thc OIC has not persuaded the
undersigned that there are any issues of fact or law that warrant reconsideration of the Findings
of Fract, Conclusions of Law and Final Order entered by the undersigned on September 3, 2013,
Turther, the OIC has nol persuaded the undersigned that she committed ertor, menifest or
otherwise, in entering her Findings of Fact, Conclusions of Law and Final Order in thig matter.
Therefore, the OIC has not made the requisite showing for reconsideration pursuant to state and
federal rules and case law, and thus the OIC’s Motion for Reconsideration should be denicd.

_ ORDER
On. the basis of the foregoing,

IT IS HEREBY ORDIRED that the 1nsurance Commissioner’s Motion for Reconsideraiion is
DENIED,

ENTERED at Tumwatcr, Washington, this ! S %ay of Novomber, 2013, pursuant to Title 34
RCW angrspecifically RCW 34,05.470; Title 48 RCW; and regulations pursuant thereto,

Fon
PATRICIA D, PETERSEN™>
Chief Presiding Officer

Pursuant o RCW 14.05.461(3). the partics are advised that, pursuant to RCW 34.05.514 and
34.05,542, this arder tay be appealed to Supcrior Court by, within 30 days afier date of service
(date of mailing) of this order, 1) filing a petition in the Superior Court, at the petitioner’s option,

business; and 2) dolivery of a copy of the petition to the Olfice of the Insurance Commissioner,
and 3) depositing copies of the petition upon all other parties of record and the Office of the
Atfomey Genergl,

Beslaration of Majling
1 deotare under penalty of perjury under the laws of the State of Waghington that on the date listed befow, T matled or caused

delivery through normal ffice mailing chistom, e trae copy of this decument to the above identified individuals at their acddresses
listed above,

DATED this t éi ﬂb day of 'Nnvemlmi: 2013,
Fecte, a0 Corn

KHLLY A, C/JIRNS

.
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BEFORE THE STATE OF WASHINGTON
OFFICE OF THE INSURANCE COMMISSIONER

In the Matier of: ) Docket No. 13-0293

)

)}  [PROPOSED] ORDER GRANTING
SEATTLE CHILDREN’S HOSPITAL, }  COORDINATED CARE

}  CORPORATION’S PETITION FOR
A Washington Not-For-Profit Corporation. } INTERVENTION

)

)

This matter came before the undersigned on Coordinated Care Corporation’s Petition for
Intervention in the above captioned matter. Having reviewed the Petition, the Declaration of Jay

Fathi, M.D., the responses and replies (if any), and the records and files herein, it is
HEREBY ORDERED as follows:
1. Coordinated Care’s Petition for Intervention is granted; and
2. Coordinated Care is hereby admitted to this case as an intervenor-defendant.
i‘S SO ORDERED.

DATED this day of , 2013,

Judge Patricia Petersen

[PROPOSED] ORDER GRANTING COORDINATED CARE CORPORATION’S
PETITION FOR INTERVENTION - 1
STOEL RIVES 1Lp
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75126577.1 D049368-00001 600 Umve]s1t%gggﬁgjgu&%g}ﬁggfg&%e. WA 98101




-

O

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

PRESENTED BY:

STOELRIVES LLP

- g
e

i

B

y: i

Mardi R, Norton, WSB4Ko. 35435

Gloria 5. Hong, WSBA No. 36723

600 University Street, Suite 3600
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