
ATTORNEYS AT LAW 

November 27, 2013 

VIA EMAIL AND U.S. MAIL 

Ms. Kelly Cairns 
Administrative Assistant to 
The Honorable Patricia D. Petersen 
Office of the Insnrance Commissioner 
Post Office Box 40255 
Olympia, WA 98504-0255 

F\LED 

1013 UEC -2 A \0: 08 

Re: In re Seattle Children's Hospital's Demand for Hearing- Coordinated Care 
Corporation's Petition to Intervene; Docl•et No. 13-0293 

Dear Ms. Cairns: 

600 Univcrslly Street. Suite 3600 

Seattle, Washington 98101 

main 206.624.0900 

rax 206.386.7500 

www.stocl.com 

Enclosed for filing in the above-referenced matter is Coordinated Care Corporation's 
("Coordinated Care") Petition for Intervention, the Declaration of Jay Fathi in Support of that 
Petition, and the Proposed Order Granting Coordinated Care's Petition for Intervention. 

By copy of this letter, I am emailing a pdf copy of the above-referenced documents to counsel 
for the ore, Seattle Children's Hospital, Premera Blue Cross and BridgeSpan Health Company. 

Sincerely, 

__$J~~ 
~Hong ~-...._-

Enclosures 
cc: Maren R. Norton 

AnnaLisa Gellerman, 0 I C Deputy Commissioner for Legal Affairs (via email only) 
Charles Brown, ore Counsel (via email only) 
Marta U. DeLeon, AAG (via email only) 
Michael Madden, Counsel for Seattle Children's Hospital (via email only) 
Gwendolyn C. Payton, Counsel for Premera Blue Cross (via email only) 
Timothy Parker, Counsel for BridgeSpan Health Company (via email only) 

74920453.1 0049368-00001 
Al~ska California Idaho 

Minnesota Oregon Utah Washington 

and Washington, D.C. 
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BEFORE THE STATE OF WASHINGTON 
OFFICE OF THE INSURANCE COMMISSIONER 

In the Matter of 

SEATTLE CHILDREN'S HOSPITAL, 

A Washington Not-For-Profit Corporation. 

) 
) 
) 
) 
) 
) 
) 
) 

~~----~~--~~--~~--> 

Docket No. 13-0293 

COORDINATED CARE 
CORPORATION'S PETITION 
FOR INTERVENTION 

I. INTRODUCTION 

14 Pursuant to RCW 34.05.443, Coordinated Care Corporation ("Coordinated Care") moves 

15 to intervene in the above-captioned action. In its Demand for Hearing ("Demand"), Seattle 

16 Children's Hospital ("SCH") seeks to stay, revoke, and/or reverse the Washington Office of the 

17 Insurance Commissioner's ("OIC") approval of Coordinated Care's plans for the Washington 

18 State Health Benefits Exchange (the "Exchange"). IfSCH's request is granted, Coordinated 

19 Care's plans would be eliminated from the Exchange, thereby adversely impacting Coordinated 

20 Care and its consumers. Coordinated Care should be permitted to intervene in this action to 

21 protect its rights and interests and the interests of its more than I ,590 emolled consumers. 

22 

23 

24 

25 

26 

II. STATEMENT OF FACTS 
A. Coordinated Care. 

Coordinated Care is a healthcare organization that provides health plans for sale on the 

Exchange as part of the Affordable Care Act. See Declaration of Jay Fathi, MD in Support of 
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1 Coordinated Care's Petition for Intervention ("Fathi Decl."), ~ 2. 1 Coordinated Care also 

2 provides services to Medicaid beneficiaries in Washington State. Id. Coordinated Care's core 

3 business goal for its Exchange products in Washington, and nationally, is to lead the competition 

4 in offering an affordable product to uninsured and low income patients, including those who 

5 "churn" off and on Medicaid as their income changes. I d. at~ 3. Nearly 800,000 

6 Washingtonians are covered by Medicaid-managed care health plans now, and thousands of 

7 them "churn' off' Medicaid each month due to changes in income. In 2014, these individuals and 

8 families will be eligible to obtain health coverage on the Exchange. Coordinated Care applied to 

9 offer plans on the Exchange, largely with the intent to provide high-quality and affordable 

10 continuity of care for these vulnerable, low-income individuals and fan1ilies. It was imperative 

11 that Coordinated Care's plans be affordable to these individuals. Id. at~ 4. 

12 Consistent with the Exchange's mission statement,2 Coordinated Care decided to look for 

13 iwovative solutions to provide consumer choice in collaboration with the healthcare community. 

14 Coordinated Care worked with forward-thinking providers and hospitals, who not only wanted 

15 to increase health insurance coverage across our state, but to do so at an affordable price point 

16 for the consumer, and to use this initiative as a means to both increase coverage and control the 

17 ever-rising cost of health care. Coordinated Care built its network largely around federally-

18 qualified health centers, which is where thousands of low-income, uninsured citizens get their 

19 healthcare presently. These centers have a reputation for high quality care and lower than 

20 average utilization. In addition to primary care physicians, Coordinated Care ensured that 

21 appropriate specialists, hospital services, and ancillary services were available in every county 

22 that it applied for, in accordance with the network adequacy standards. Coordinated Care 

23 

24 

25 

26 

1 Plans on the Exchange are offered through the Washington Healthplanfinder website. 
2 The Exchange's website states: "Our mission is to radically improve how 

Washingtonians secure health insurance through innovative and practical solutions, an easy-to
use customer experience, our values of integrity, respect, equity and transparency, and by 
providing tmdeniable value to the healthcare community." Exchange, Our Mission, 
http://www.wahbexchange.org/about-us/our-mission/ (last visited Nov. 21, 2013). 
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I currently has a high-quality and robust provider network which includes over 8,000 providers 

2 and 28 hospitals. As a result of its efforts, Coordinated Care is able to offer the lowest priced 

3 plan on the Exchange. !d. at~ 5. 

4 The Coordinated Care Exchange network includes an abundance of pediatric providers 

5 around the state, including pediatric specialists and four hospitals with distinct pediatric specialty 

6 care and services. Specifically, Coordinated Care's network includes the Providence Health 

7 Services/Swedish system, which provides extensive, in-depth, specialty pediatric care and 

8 comprehensive pediatric services at multiple sites statewide, including King County. Also 

9 included in the network is Providence Sacred Heart Children's Hospital in Spokane, which 

I 0 provides among other things specialty and comprehensive pediatric services including cancer 

II and cardiac care, and Shriners Hospital for Children in Spokane, which provides additional 

12 specialty services. See id. at~ 6. 

13 B. Procedural History of OIC's Approval of Coordinated Care's Plan. 

14 

15 
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Prior to this lawsuit, the OIC reviewed Coordinated Care's qualified health plans for 

approval on the 2014 Exchange. The OIC initially disapproved the plans on July 31, 2013. Id. at 

~ 10. Among its reasons for disapproving Coordinated Care's plans was the argument that 

Coordinated Care's network was not adequate because it lacked pediatric specialty hospitals, 

such as SCH- the same argument asserted by SCH in this action. Id. Coordinated Care 

appealed this decision with the OIC. !d. at~ II. SCI-I did not timely intervene in that action.3 

After a three-day hearing, the Chief Presiding Officer ruled that Coordinated Care's network was 

adequate. See id. at~ 12 & Ex. A (Final Order), pp. 17-18 (,[~b-e). The Chief Presiding Officer 

hdd that carriers, such as Coordinated Care, are not required to include pediatric hospitals in 

their network as long as they include sufficient facilities to ensure that all health plan services are 

accessible to consumers without unreasonable delay and within reasonable proximity to the 

3 On October 24, 2013, SCI-I filed a motion for leave to intervene in the administrative 
hearing initiated by Coordinated Care. This motion was denied on October 31, 2013. See Fathi 
Dec!.,~ 13. 
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I covered persons, taking into consideration the relative availability of health care providers or 

2 facilities in the service area. !d. at Ex. A, p. 17 (~b). The Chief Presiding Officer concluded that 

3 Coordinated Care had shown that its network was adequate under those standards. !d. at Ex. A, 

4 pp. 17-18 (~b). Moreover, as the Chief Presiding Officer noted, any unique services offered by 

5 SCH would be provided through the use of single case agreements, which are commonly used in 

6 the industry and permitted under the laws. !d. at Ex. A, p. 18 (~c). For instance, if there is a 

7 unique service that can only be provided by a non-network facility, wherever that is, the enrollee 

8 will obtain those services and have the same coverage, deductibles, co-pays, co-insurance, and 

9 out of pocket maximums as they would if they obtained the service from a network provider. 

I 0 Coordinated Care was able to provide the lowest-cost option to consumers on the Exchange, in 

II part because it did not contract with SCH, whose payment rates far exceed other similar 

12 providers. See id. at ~~ 5, 9. 

13 Following the issuance ofthe final order, the ore reviewed Coordinated Care's network 

14 again and, on September 5, 2013, approved the plans. On September 6, 2013, the Washington 

15 State Health Benefits Exchange Board certified the plm1s for the 2014 Exchange. !d. at~ 12. 

16 Coordinated Care currently offers three separate plans on the Exchm1ge (gold, silver, and bronze) 

17 in 14 different counties in Washington State. As a result of the federal subsidies and 

18 Coordinated Care's low prices, many of the consumers who purchase insurance through 

19 Coordinated Care (i.e., many who churn on and off Medicaid) can obtain services without 

20 charge. !d. at~ 14. Over 1,590 people have enrolled in Coordinated Care's plans to date. !d. at 

21 ~ 15. 

22 c. 
23 

SCH's Petition Directly Impacts Coordinated Care. 

On or around October 22, 2013, SCH submitted a Demand to challenge the decisions of 

24 

25 

26 

the ore to approve four, individual market Exchange rate request filings. 4 SCH's Demm1d 

4 SCI-I also filed a Petition for Review in King County Superior Court on or around 
October 4, 2013, and a Motion for Leave to Intervene in the ore appeal initiated by Coordinated 
Care (Dkt No. 13-0232), which was denied. 
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1 (without the attachments) is attached hereto as Exhibit 1. One of the actions challenged is the 

2 OIC's approval of Coordinated Care's rate filing, which was approved on September 5, 2013. 

3 The relief SCI-I seeks directly impacts Coordinated Care and its consumers. Specifically, SCI-I 

4 requests, inter alia, the following: 

5 

6 

7 

• Reconsideration of the decisions [to approve Coordinated Care's rate filing]; 

• Imposition of a stay of the decisions; and 

• Revocation or reversal of the decisions. 

8 See Demand, 2. 

9 III. ARGUMENT 

10 A. Coordinated Care Should Be Permitted to Intervene. 

11 Under RCW 34.05.443(1), "[t]he presiding officer may grant a petition for intervention at 

12 any time." A petitioner qualifies for intervention if(l) the petitioner qualifies as an intervenor 

13 under any provision of law, (2) the intervention sought is in the interests of justice, and (3) the 

14 intervention will not impair the orderly and prompt conduct of the proceedings. !d. The 

15 standards for intervention should be liberally interpreted. See Columbia Gorge Audubon Soc 'y v. 

16 Klickitat Cnty., 98 Wn. App. 618, 623, 989 P.2d 1260 (1999). Intervention is proper here. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

1. Coordinated Care Qualifies as an Intervener. 

Coordinated Care qualifies as an intervenor under CR 24(a)(2), which allows parties to 

intervene upon timely application "when the applicant claims an interest relating to the property 

or transaction which is the subject of the action and he is so situated that the disposition of the 

action may, as a practical matter, impair or impede his ability to protect that interest, unless the 

applicant's interest is adequately represented by existing parties." CR 24(a)(2). Courts liberally 

construe the requirements ofCR 24(a) in favor of intervention. Olver v. Fowler, 161 Wn.2d 655, 

664, 168 P.3d 348 (2007); Columbia Gorge Audubon Soc 'y, 98 Wn. App. at 623. 
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1 Coordinated Care meets the requirements ofCR 24(a)(2). First, Coordinated Care's 

2 motion is timely. Second, SCH is appealing the approval of Coordinated Care's plans, which if 

3 granted would result in the removal of Coordinated Care's plan from the 2014 Exchange. This 

4 will directly and adversely impact Coordinated Care and its consumers. Therefore, Coordinated 

5 Care clearly has a more than sufficient "interest" in the subject matter of this action and will be 

6 impeded in protecting this interest absent intervention. See Corbin Dis/. Prop. Owners Ass 'n v. 

7 Spokane Cnty. Bd. of Adjustment, 26 Wn. App. 913,916, 614 P.2d 1313 (1980) (Washington 

8 courts have held that a successful applicant "unquestionably" has a sufficient interest for 

9 purposes ofCR 24(a)(2) when the approval of its application is appealed.); Loveless v. Yantis, 82 

10 Wn.2d 754,759, 513 P.2d 1023 (1973) (Litigation that would "have a binding impact on 

11 intervenors without their consent or participation" satisfies CR 24(a)(2)'s requirement that the 

12 litigation's disposition "may as a practical matter impair or impede" intervenors' ability to 

13 protect that interest.). Third, Coordinated Care's interests are not adequately protected by the 

14 ore. The ore does not have the same incentives to keep Coordinated Care's plans on the 

15 Exchange. See Kitsap Cnty. Fire Prot. Dist. No. 7 v. Kitsap Cnty. Boundary Review Bd., 87 Wn. 

16 App. 753, 760-61, 943 P.2d 380 (1997) (Washington courts have recognized that when a quasi-

17 judicial review body's approval is appealed, the interests of the quasi-judicial body and the 

18 applicant are different.). 

19 Coordinated Care also qualifies as an intervenor under CR 24(b )(2), which allows anyone 

20 to intervene in an action"[ w]hen an applicant's claim or defense and the main action have a 

21 question of law or fact in common." CR 24(b)(2). Permissive intervention will be denied only if 

22 it willtmduly delay or prejudice the rights of the original parties. Wilson Sporting Goods Co. v. 

23 Pedersen, 76 Wn. App. 300, 303, 886 P.2d 203 (1994). For the reasons noted above, it is clear 

24 that Coordinated Care's defenses and SCI-I's action here have common questions of law. 

25 Moreover, the ore's Chief Presiding Officer has already adjudicated the issue of whether 

26 Coordinated Care's network was adequate, and specifically examined whether Coordinated Care 

COORDINATED CARE'S PETITION FOR INTERVENTION- 6 

74876854.2 0049368-00003 

STOEL RIVES LLI' 
ATIORNEYS 

600 Universit:r, Street, Suite 3600, Seattle, WA 98101 
l'<Jiephone (206) 624-0900 



0 

I included the sufficient number of pediatric specialty hospitals. The Chief Presiding Officer 

2 agreed with Coordinated Care in ruling that its network was adequate, despite its exclusion of 

3 SCH. Neither SCH nor the ore can show that it will be unduly prejudiced by Coordinated 

4 Care's intervention in this matter. 

5 2. Intervention Sought Is in the Interest of Justice. 

6 It is clearly in the interest of justice to allow Coordinated Care to intervene in this matter. 

7 The Demand directly seeks to eliminate Coordinated Care's plans from being offered to 

8 consumers on the Exchange. Coordinated Care has a vested interest in ensuring that this does 

9 not happen. Coordinated Care has a right to present facts and arguments to protect its rights and 

I 0 interests in this case. 

II 

12 

13 

14 

15 

16 

17 

18 

19 

3. Intervention Will Not Impair the Orderly and Prompt Conduct of 
Proceedings. 

Coordinated Care's intervention will not impair the orderly and prompt conduct of the 

proceedings. Coordinated Care is seeking intervention early in this proceeding. Coordinated 

Care has already entered a notice of appearance and participated in the initial scheduling 

conference in this proceeding. Coordinated Care will comply with the Chief Presiding Officer's 

case schedule. Moreover, all administrative hearings before the OIC are generally open to the 

public, and interested parties are encouraged to participate either in person or by telephone. 

Therefore, there is no reason to deny intervention here. 

20 B. No Conditions to Intervention Are Necessary. 

21 

22 

23 

24 

25 

26 

Although RCW 34.05.443(2) allows the Chief Presiding Officer to impose conditions on 

intervention, no conditions are warranted here. Coordinated Care is an essential party in these 

proceedings and should be permitted to conduct discovery, present evidence and argument, and 

cross-examine witnesses to the same extent as the other parties to this action. Coordinated Care 

also has no intention of duplicating any discovery requests that have already been served on SCH 

by the ore. Where possible, Coordinated Care will agree to coordinate with the other 
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1 challenged carriers (including Premera Blue Cross and Bridgespan Health Company) to the 

2 extent their defenses overlap with those of Coordinated Care. However, given what is at stake, 

3 Coordinated Care should not be prohibited from or limited in presenting a full defense in this 

4 proceeding. 

5 IV. CONCLUSION 

6 For the foregoing reasons, Coordinated Care respectfully requests that the Chief 

7 Presiding Officer grant its petition for intervention. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
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20 

21 

22 
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24 

25 

26 

DATED: November 27,2013. STOEL RIVES, LLP 

By: ---~~""""'' 
·~~ar~e;n1RF.tNko~rt;on~,~SR~N~o~.135.54~3~5~ 

Gloria S. Hong, WSBA No. 36723 
600 University Street, Suite 3600 
Seattle, W A 98101 
Telephone: 206.624.0900 
Fax: 206.386.7500 
Email: mmorton@stoel.com 

gshong@stoel.com 

Attorneys for Coordinated Care 
Corporation 
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CERTIFICATE OF SERVICE 

I, Cindy Castro, hereby certify that I am employed at the law firm of Stoel Rives, LLP, 
over the age of 18 years and not a party to this action. On November 27, 2013, I caused to be 
delivered in the manner indicated a copy of the foregoing document on the following parties: 

Attorney for Seattle Children's 
Hospital 

Judge Patricia Peterson 
Chief Hearing Officer Michael Madden 
Office of the Insurance Commissioner Bennett Bigelow & Leedom, P.S. 
5000 Capitol Boulevard 601 Union Street, Suite 1500 
Tumwater, WA 98501 Seattle, WA 98101 
Email: kellyc@oic.wa.gov Email: mmadden@bbllaw.com 

via email and U.S. Mail via email only 

Attorneys for OIC Attorney for Premera Blue Cross 

Marta U. DeLeon Gwendolyn C. Payton 
Office of the Attorney General Lane Powell PC 
P.O. Box 40100 1420 Fifth Avenue, Suite 4100 
Olympia, W A 98504-0 I 00 Seattle, WA 98101-2338 
Email: martad@atg.wa.gov Email: paytong@lanepowell.com 

AnnaLisa Gellerman via email only 
Deputy Insurance Commissioner for Legal 
Affairs 
Office of the Insurance Commissioner 
P.O. Box 40155 
Olympia, WA 98504-0255 
Email: annalisag@oic.wa.gov 

Charles Brown 
Legal Affairs Division 
Office of the Insurance Commissioner 
P.O. Box 40255 
Olympia, WA 98504-0255 
Email: charlesb@oic.wa.gov 

via email only 

DATED November 27, 2013. 

Attorney for BridgeSpan Health 
Company 

Timothy J. Parker 
Carney Badley Spellman 
701 Fifth Avenue, Suite 3600 
Seattle, WA 98104-7010 
Email: Parker@carneylaw.com 

via email only 

Cindy Castro, I gal Practice Assistant 
STOEL RIVES LLP 
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l.AW OFFlCE8 

Yin Legal Messenger 

Honoruble Mike Kreidler 
Office ofthe Insurance Commissioner 
Hearings Unit 
5000 Capitol Blvd. SB 
Tumwater, WA 98501-4426 

· Dcur Mr. Kreidler: 

BENNETT 
BIGELOW 
& LEEDOM, P.~. 

October 22, 2013 

Our finn represents Seattle Children's Hospital (SCH), a Washington not-'for-profii 
corpor<~,tion, which operates a licensed pediatric hospital in Seattle. SC!l submits Chis dtmwnd for 
hearing under RCW 48.04.010(l)(b) and RCW 34.05.413(1) to challenge the decisions by the 
Office of the Insurance Commissioner approving the following individual market Hxcha:ngc rate 
t'equest filings: 1 

-
Date of OIC DeciSion Reque;t rn t( 'i\tilichm£i!!._ Canier 

Coordinated Care CoJ:lloration September 5, 2013 259755 A 

1 
Molip_a Healthcare of,WashingtO,n., Inc. September4, 2013 259759 l3 

July 3t, zot 3 · ·--· ~::--·-··-· -~---

; Premera Blue Cross 254695 c 
Bridgesp~n .Health Company July3l 2013 ! 254'181 '"b 

SCJI is aggrieved or adversely affected by the OIC's approvals. SCH is the only pediatric 
hospital in King (',ounty and the preeminent pt'Ovider of pediatric specialty s~orvlces in the 
Northwest. Many of these services m·e not available elsewhere in tho Northwest. Ncme of these 
tour OlC-approved Exchange plans has contJ'acted with· SCH to pr<>vidc services tc) plun 
purtioipants. As a result, cunent and future SCH patients and families who obtain inst1rance in these 
Exchange plans for their ongoing care will not be able to access cure Bt SCH as an in-network 
provider. Because of the absence of appropriate accelis to pediatric services in these networks, 

1 Copies of excerpted portions of these decisions are attached as noted in the chart.. 

601'0nlon Stt'il(lt, s:ulta 'lSOO 
Sll<lttl~, W'Mhl)\fttol'l 9.0;1.01·1%9 

t' 206.622.551.1 
r 20.e.6~Z.O~IIJ6 



Hon. Mike Kreidler 
Rc: Seattle Children's Hospitul Demand for Hearing 
Octob<.>t 22, 2013 
PageZ 

children and families enrolled h1 these plans will be faced with the choice of not receiving 
appropt1ate care, or of paying co-insurance or the like, if they do. Many patients enrolled in these 
exchange plana who requim services available only at SCH are likely io present for s"'rvices at SCI-I, 
regardless of its network status, more acutely ill and require more services, and more complex 
services when they present fbr care. These patients will consume 1nore resources, thereby reducing 
resources available for other SCH patients and impahing the nbllity of SCH to serve the pediatric 
hcalthcat-e needs of the region. SCH will, in addition, not be fairly compensated for thc::se services 
because ofits exclusion from these exchange plan nelw()tks. In these and other ways, OIC's actions 
have prejudiced SCH and l1s patients. The interests of SCH and its patients are among those that ~1c 
OIC was required to consider when it reviewed these Exchange plans, and a hearing decisi<>n in 
favor of SCH can substantially eliminate or mdrcss the pr«)udice caused hy the OJC's final 
approvals. 

S CH requests relief for the following reasons: 
a. The OlC failed to require these curriers to submit complete and accurate infonnatlon 

whlch would enable the OIC to render a fully-infom1ed and legally supportable decision on the rate 
request ·filings. 

b. The ore baaed its decision upon incomplete, insu'fficient, inaccurate, and 
inconsistent intbnnatlon. 

c. 'f1te OJC failed to follow proper statutory and J'egulatory ptocedl.lrtls ijpplicablc tel 
1'eviews of rate rcqt1est filings, including, but not limited to, failing to consider the inadequacy of 
these cntrlers' provider networks, which do not include SCI-I. · 

d. The rate request filings were incomplete, insufficient, inaccurate, and inconsistent. 
e. The record does not establish that the rate request Hlings. satis:IY the netw01k 

adequacy rcvlt>w cliterla set forth in WAC 2B4•4 3-200. 
f. The Ole's apparent findings with respect to network ttdeqtJauy am incorrect, not 

adequately supported by evidence, and/or not made in accm·dance with applicable law. 
g. Th~ OIC's decisicms were not rendered in accordance with the substantiw and 

prooeduml requirements of RCW Chapters ~8.43 llnd 4&.44, WAC Chapter 284-43, RCW Chapter 
34.05, and other applicable statutes and regulations. 

h. The OIC's decisions were not in compliance with 42 U.S.C. § 1803l(c)(1 )(C), 
which requirc.s quallfied health plans to include within their plan networks "essential community 
providers," as defined to include SCH, and other 8pplicable fedet·aJ laws and regulations. 

i. The O!C's decision approving the CCC Exchange plan, which includes the use of 
"spot contracting" or "ainglo payor agreements" to complete its network of providers, is not in 
accordance with applicable statutes and regulations. 

SCH asks the OIC for relief regarding the decisions appmving these Exchange plans in one 
or more ofth0 following wayn: 



' . 

Hon. Mike Kreidler 
Re: Seattle Children's Hospit!il Pernand for Hearing 
October 22, 2013 
Page2 

• Reco11slderation of the decisions; 
• Imposition of a stay ofthe decisions; 
• Revocation or revers!ll of its decisions; 
• Such other and furth.er relief as this tribunal may grant under its atlthority. 

Our contact infonnatiou is: 

Mike M!ldden 
Carol StloJanes 
BonnGtt, Bigelow & Leedom, P.S. 
601 Union Street, Suite 1500 
Scaltle, WA 98101 
(206) 622-5511 
mmadden@bbll~w.oom 
csjancs@bbllaw.com 

MM/CSJ: 

cc: Coordinated Care Corporation 

Very truly yours, 

Molina Health Plan ofWashington, Inc, 
Premera Blue Cross 
Bridgespan Health Company 
AnnaLisa Gellerman, Peputy Commissioner for Legal Affairs 
Marta DeLeon, AAG 

{0?66.DOOOO/M0897R37.00CX; 2) 
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BEFORE THE STATE OF WASHINGTON 
OFFICE OF THE INSURANCE COMMISSIONER 

In the Matter of' 

SEATTLE CHILDREN'S HOSPITAL, 

A Washington Not-For-Profit Corporation. 

I, JAY FATHI, declare as follows: 

~ 
) 
) 
) 
) 
) 
) 

Docket No. 13-0293 

DECLARATION OF JAY 
FATHI, MD IN SUPPORT OF 
COORDINATED CARE 
CORPORATION'S PETITION 
FOR INTERVENTION 

I. I have been a board certified family medicine physician in Washington State since 

1996 and am currently the President and CEO of Coordinated Care Corporation ("Coordinated 

Care"). I make this declaration in support of Coordinated Care's Petition for Intervention. I am 

over the age of 18, competent to testify, and make the following statements based on my 

personal knowledge. 

2. Coordinated Care is a healthcare organization that provides health plans for sale 

on the Washington Health Benefits Exchange (the "Exchange") as part of the Affordable Care 

Act. Coordinated Care also provides services to Medicaid beneficiaries in Washington State. 

Presently, Coordinated Care covers over 80,000 Washington citizens on Medicaid, in all 39 

counties, and is steadily growing. 
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1 3. Coordinated Care's core business goal for its Exchange products in Washington, 

2 and nationally, is to lead the competition in offering an affordable product to uninsured and low 

3 income patients, including those who "churn" off and on Medicaid as their income changes. 

4 4. Nearly 800,000 Washingtonians are covered by Medicaid-managed care health 

5 plans now, and thousands of them "churn off' Medicaid each month due to changes in income. 

6 In 2014, these individuals and families will be eligible to obtain health coverage on the 

7 Exchange. Coordinated Care applied to offer plans on the Exchange largely with the intent to 

8 provide high-quality and affordable continuity of care for these vulnerable, low-income 

9 individuals and families. It was imperative that Coordinated Care's plans be affordable to these 

10 individuals. 

11 5. Consistent with the Exchange's mission statement, Coordinated Care decided to 

12 look for innovative solutions to provide consumer choice in collaboration with the healthcare 

13 community. Coordinated Care worked with forward-thinking providers and hospitals, who not 

14 only wanted to increase health insurance coverage across our state, but to do so at an affordable 

15 price .for the consumer, and to use this initiative as a means to both increase coverage and control 

16 the ever-rising cost of health care. Coordinated Care built its network largely around federally-

17 qualified health centers, which is where thousands of low-income, uninsured citizens get their 

18 healthcare presently. These centers have a reputation for high quality care and lower than 

19 average utilization. In addition to primary care physicians, Coordinated Care ensured that 

20 appropriate specialists, hospital services, and ancillary services were available in every county 

21 that it applied for, in accordance with the network adequacy standards. Coordinated Care 

22 currently has a high-quality and robust provider network which includes over 8,000 providers 

23 and 28 hospitals. As a result of its efforts, Coordinated Care is able to offer the lowest priced 

24 plan on the Exchange. 

25 6. The Coordinated Care Exchange network includes an abundance of pediatric 

26 providers around the state, including pediatric specialists and four hospitals with distinct 
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1 pediatric specialty care and services. Specifically, Coordinated Care's network includes the 

2 Providence Health Services/Swedish system, which provides extensive, in-depth, specialty 

3 pediatric care and comprehensive pediatric services at multiple sites statewide, including King 

4 County. Also included in the network is Providence Sacred Heart Children's Hospital in 

5 Spokane, which provides among other things specialty and comprehensive pediatric services 

6 including cancer and cardiac care, and Shriners Hospital for Children in Spokane, which 

7 provides additional specialty pediatric services. 

8 7. The majority of pediatric care in our state can be delivered at hospitals other than 

9 Seattle Children's Hospital. Below are examples of the types of services that each of these 

10 participating hospitals provide to children: 

II 

12 

13 

14 

15 

Neonatal Intensive Care 

Pediatric Intensive Care 

16 Pediatric Level II Trauma 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Neurology 

Transplant Services 

Adolescent Medicine 

Psychiatry 

Pulmonary 

Orthopedics 

Endocrinology 

Nephrology 

Therapy Services 

Cleft Lip and Palate 

Psychology and Psychiatry 

Nutrition 

Fitness training 
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Research Nutrition 
Urology Hospita!ists 

Emergency Thyroid Program 

Gastroenterology Procedural Sedation 
Child Life Specialists 

8. As with any network, there may be rare or unique types of care that are not 

provided by the facilities in Coordinated Care's network. In those cases, that service would be 

covered through use of single case agreements, which are commonly used in the industry. 

Pursuant to such single case agreements, individuals enrolled in a plan with Coordinated Care 

can receive necessary services from out-of-network providers (such as Seattle Children's 

Hospital) if no in-network providers can provide the service, and Coordinated Care will 

reimburse the out-of-network providers for those services at no added expense to the enrolled 

member. 

9. Coordinated Care did not contract with Seattle Children's Hospital for its 

Exchange offerings because Seattle Children's Hospital would only accept full commercial rates, 

the highest payment rates available. On a cost per day basis, Seattle Children's Hospital is at 

least two times the rates paid at other facilities for similar services. Paying those rates would 

unnecessarily drive up the overall cost of the product to consumers. 

10. Prior to this lawsuit, the OIC reviewed Coordinated Care's qualified health plans 

for approval on the 2014 Exchange. The OIC initially disapproved the plans on July 31, 2013. 

Among its reasons for disapproving Coordinated Care's plans was the argument that Coordinated 

Care's network was not adequate because it lacked pediatric specialty hospitals, such as Seattle 

Children's Hospital. 

11. Coordinated Care appealed this decision with the OIC. In the appeal, Coordinated 

Care argued that it has an adequate network for providing pediatric services, including hospital 

services. After a three-day hearing, the Chief Presiding Officer agreed with Coordinated Care 

and ruled that Coordinated Care's network was adequate. Attached hereto as Exhibit A is a true 
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1 and correct copy of the Final Order, dated September 3, 2013, entered by the Chief Presiding 

2 Officer in Coordinated Care's administrative appeal of the OIC's July 31,2013 disapproval of 

3 Coordinated Care's plans. On November 15, 2013, the Chief Presiding Officer denied the OIC's 

4 motion for reconsideration of the Final Order. Attached hereto as Exhibit B is a true and correct 

5 copy of the Order on OIC's Motion for Reconsideration. 

6 12. Following the issuance of the Final Order, the OIC reviewed Coordinated Care's 

7 network again and, on September 5, 2013, approved the plans. On September 6, 2013, the 

8 Washington State Health Benefits Exchange Board certified the plans for the 2014 Exchange. 

9 13. On October 24, 2013, Seattle Children's Hospital filed a motion for leave to 

1 0 intervene in the administrative hearing initiated by Coordinated Care. The motion was filed after 

11 the Final Order was entered. On October 31, 2013, the Chief Presiding Officer denied Seattle 

12 Children's Hospital's motion. 

13 14. Coordinated Care offers three separate plans on the Exchange (gold, silver, and 

14 bronze) in 14 different counties in Washington State. As a result of the federal subsidies and 

15 Coordinated Care's low prices, many of the consumers who purchase insurance through 

16 Coordinated Care (i.e., many who chum on and off of Medicaid) can obtain services without 

17 charge. 

18 

19 

15. 

16. 

Over 1,590 people have enrolled in Coordinated Care's plans to date. 

I have reviewed the Demand for Hearing submitted by Seattle Children's Hospital 

20 in the above-captioned matter. The demand seeks to reverse or revoke the OIC's approval of 

21 Coordinated Care's plans on the Exchange. If that relief is granted, Coordinated Care's plans 

22 will not be offered on the Exchange. Moreover, the entire Washington Exchange will have to be 

23 re-worked for 2014, including new calculations offederal subsidies. And those consumers that 

24 have already signed up for Coordinated Care's plans will have to go through the process again 

25 and select new plans based on different infonnation, and at a significantly higher cost. 

26 
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1 I declare under penalty of perjury under the laws of the State of Washington that the 

2 foregoing is true and correct to the best of my knowledge. 

3 SIGNED at Tacoma, Washington this 22nd day of November, 2013. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

DECLARATION OF JAY FATHI, MD IN SUPPORT OF COORDINATED CARE 
CORPORATION'S PETITION FOR INTERVENTION- 6 

14892603. I 0049368-00003 

STOto;L RIVES LLP 
AITORNEVS 

600 University_ Street, Suite 3600, Seattle, WA 98101 
1'efepllomJ (206) 624-0900 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

CERTIFICATE OF SERVICE 

I, Cindy Castro, hereby certify that I am employed at the law firm of Stoel Rives, LLP, 
over the age of 18 years and not a party to this action. On November 27, 2013, I caused to be 
delivered in the mmmer indicated a copy of the foregoing document on the following parties: 

Attorney for Seattle Children's 
Hospital 

Judge Patricia Peterson 
Chief Hearing Officer Michael Madden 
Office of the Insurance Commissioner Bennett Bigelow & Leedom, P.S. 
5000 Capitol Boulevard 601 Union Street, Suite 1500 
Tumwater, WA 98501 Seattle, W A 98101 
Email: kellyc@oic.wa.gov Email: mmadden@bbllaw.com 

via email and U.S. Mail via email only 

Attorneys for OIC Attorney for Premera Blue Cross 

Marta U. DeLeon Gwendolyn C. Payton 
Office of the Attorney General Lane Powell PC 
P.O. Box 40100 1420 Fifth Avenue, Suite 4100 
Olympia, WA 98504-0100 Seattle, WA 98101-2338 
Email: martadCW,atg. wa. gov Email: paytong@lanepowell.com 

AnnaLisa Gellerman via email only 
Deputy Insurance Commissioner for Legal 
Affairs 
Office of the Insurance Commissioner 
P.O. Box 40155 
Olympia, WA 98504-0255 
Email: annalisag@oic.wa.gov 

Charles Brown 
Legal Affairs Division 
Office of the Insurance Commissioner 
P.O. Box 40255 
Olympia, WA 98504-0255 
Email: charlesb(iiloic.wa.gov 

via email only 

DATED November 27,2013. 

Attorney for BridgeSpan Health 
Company 

Timothy J. Parker 
Carney Badley Spellman 
70 I Fifth Avenue, Suite 3600 
Seattle, WA 98104-7010 
Email: Parker@carneylaw.com 

via email only 

• 

Cindy Castr., Legal Practice Assistant 
STOEL RIVES LLP 
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) 
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) 

A Health Maintenance Organization. ) 

TO; Jay Fttthi, M.D., President and 
Chief Executive Officer 

Coordinated Care Corporation 
1145 Broadway, Suite 300 
Tacoma, WA 98402 

Maren Norton, Esq. 
Stoel RiveB LLP 
600 University Street, Suite 3600 
Seattle, WA 98101-4109 

Docket No, 13-0232 

FINDINGS OF FACT, 
CONCLUSIONS O.F LAW 
AND FINAL ORDER 

Katie Rogers, Vice President of 
Compliance and Reg. Affairs 

Coordinated Care Corporation 
1145 Broadway, Suite 300 
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Batbata Nay, Esq. 
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Pursuant to RCW 34.05.434, 34.05.461, 48.04.010 and WAC 10-08-210, and afler notice to all 
interested parties and persons the above-entitled matter came on regularly for hearing before tho 
Washington State Insurance Commissioner commencing at 9:00 a.m. on August 26, 2013, and 
continued on August 27 and 28, 2013 Ul1til its conclusion. All persons to be affected by the 
above-entitled matter were given the right to be present at SLLch hearing during the giving of 
testimony, and had reasonable opportunity to inspect all documentary evldoneo. The Insurance 
Commissioner appeared pto se, by and lhl'Ough Andrea Philhower, Esq., Staff Attorney, and 
Charles Brown, Senior Staff Attorney, in his Legal Affairs Division. Coordinatetl Care 
Corporation appeared by and through its attorneys Maren Norton, Esq. and Gloria Hong, Esq. of 
Stoel Riw~ LLP. 

NATURE OF PROCEEIJING 

The purpose oftl1e hearing was to take testimony and evidence and hear arguments as to whether 
the Insurance Commissioner's July 31, 2013 disapproval of Coordinated Care Corporation's 
form, rate and bindet• filings submitted on July 25, 2013 for its Bronze, Silver and Gold 
Individual Plan Filings (Health Maintenance Organization Agreements) for 2014 sales through 
the new Washington State Health Benefits Exchange was in compliance with applicable rules 
and therefore the disapproval should be upheld, or whether the disapproval was not in 
complianc<: with applicable rules and 1hereforo should be set aside. 

FINDINGS OF FACT 

Having considered the evidence and arguments presented at the heming, and the documents on 
file herein, the undersigned presiding officer designated to hear and determine this mal.ter finds 
as follows: 

1. 'l'ho hearing was duly m1d pl'Operly convened and all substantive and procedural 
t•equirements under the laws of the state of Washington have been satisfied. This Order is 
entered pursuant to Title 48 RCW and specifically RCW 48.04; Title 34 RCW, and regulations 
pursuant thereto. 

2. The Affordable Care Act ("ACA") was placed into law on March 23, 2010, fTcstimony 
of Jennifer Kreider, Senior Insurance Policy and Compliance Analyst, Rates and Forms 
Division, Oflice of the Insurance Commissioner,] Very briefly, the ACA mandates a much 
wider accessibility to health care coverage in all states tlrrough the availability of health plm1s 
contemplat~d in the ACA (identifted as "Exchange Plans"). In compliance with the ACA's 
mandate, W~tshington state has chosen to have its state Exchange plans govcmcd by a 
pcLbllc/private partnership ca!Jed the Washington State Health Benefits Exchange ("Exchange"). 
Under this process, disability carriers, health mt,intenance organizations and health care service 
contractors licensed by the Washington State Insurnncc Comm.lssionct· ("OIC") who wish to sell 
health plm1s to Washington residents through the Rxchm1ge must submit their form, rate and 
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binder filings pertinent to each plan they seek to sell, to the OIC. The OIC is responsible to 
review the form, rate and binder fil:ings for each plan ~nd 1) apply the federal rules pertaining to 
Exchange plan~ and also 2) apply the correct provisions of the Washington State Insurance Code 
and regulations which pertain to the particular type of health contract being filed for approval 
(e.g., disability insurance contract, health maintenance organization agreement, health care 
service contract), If the OIC determines that those filings comply with feder!ll and state statutes, 
regulations, guidelines and interpretations thereof, the OIC is to approve these filings and 
transmit them to the Exchange. The Exchange then reviews the filings, certifies them as 
Exchange products if appropriate, and sends them to the federal government with the advice that 
those certified filings will be the Exchange plans which carriers will offer in this state through 
the Exchange. [Testimony ofKreitler.] 

3. Tho ACA includes time frames for states' compliance which ru:e 1hlrly short given that 
the ACA requires that carriers wishing to sell their plans through the Exchange must 1) submit 
their fol'ln, mte and binder filings relevant to each plan to the ore £or approval; 2) have them 
comprehensively reviewed hy the OIC; 3) have them approved by the OJC; 3) have !hem 
certified by the Exchange; and 4) have them approved by the f<::deral government, all in time to 
have them on the market in this state by October 1, 2013. As part of it~ review process, the OIC 
and all states are required to apply federal rules and interpretations in developing their own 
procedures for filing and review of these proposed Exchange Plans. [n addition, beginning Rome 
time after enactment of the ACA, on 100 or more occasions the various federal agencies lUid 
divisions of the federal government have drafted, adopted and even amended federal regulations, 
held meetings with states by telephone, webinar and in person, and have published and 
distributed guidelines, q,~estion and answer series and other materials interpreting the 
requirements of the ACA and have published later documents changing their interpretation of 
some of the federal rules and including different or new requirements for states to receive, 
understand and apply in their review of Exchange filings, [Testimony of Kreiller.] For this 
reason, states have been challenged to remain cuJ•rent in receiving, clarifying !llld applying these 
federal ruks in the states' review process. Ch~nge<> have been received by the OIC from the 
federal government since at least 2012 through at least June 2013. [Testimony ofKrcitlcr.] J:lor 
these reasons, and specii1cally because the federal governmont did not finally eo'tablish clear 
deadlines ±or this pmcess for some time, tho OIC was unable to provide clear deadlines to 
carriers for filiog with the OIC until December 2012 and carriers could not make their initial 
filings for comprehensive review and approvtll by the ore until April 2012. [Testimony of 
.Krcitlcr.J In addition, while it has no authority to adopt regulations because it is not a public 
agency, the Exchange did establish its own guidelines for compliance, requiring the OIC to have 
r~viewed, approved or disapproved, and submitted those approved filings to the Exchange for 
certification by July 31, 2013 so that it cm1ld review and submit them to the federal govemment 
in time to meet its own deadline. Apparently, however, according to statements made by OlC 
counsel during the hearing, the Exohange has extended its deadline for the OIC to submit 
approved plans to the Exchange from July 31 until September 4 and thereby has implicitly 
ext(;)nded the July 31 deadline for carriers to submit/an1tllld Hlings with the OlC and foJ' the OIC 
to approve them. 
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4. Since enactment of the ACA, the OIC has presented many training se~sions, 
presentations, publications and personal assistance to carrier~ to inform them about what. t11esc 
Exchange plans must include and how their form filings, rate filings and binders should be filed 
with the OIC. Indeed the OIC has presentoo sessi\ms and distributed publicatioi1R on the federal 
changes when they have occurred as well. [Testimony of Krcitler; Ex. 20, OJC's List of 
Training Seminars with dates presented; Exs. 21 1hrough 38, OIC publications assisting carders 
in maldng Exchange plan filings t'rom June 6, 2012 to ctJrrent.'l Of significance, in presentations 
and publications, the OIC cautioned carriers to concentrate on making certain they had adequate 
networks associated with the Exchange filings. [Testimony of Kreitler; Ex. 23, p.22, July 10, 
2012 OIC publication to carriers.] 

5, Coordinated Care Corporation ("Company") was formed in 2012 and is authorized by the 
OIC to do business in Washington as a health inaintenance organization. To date, tl1c Company 
has offered and sold health plans associated with Washington's Medicaid programs, Although 
the Company has not submitted filings for, or conclucted, health maintenance organiz.1tion 
agreements outside of the Medicaid arena in Washington state before, the CompEmy has had 
Exchange plans certiilcd and approv<;d by other states. In addition, its parent company is 
Centime, a large Indiana health care entity with health plans currently approved and being sold in 
many statt:s (although not Washington). [Testimony of Dr. Jay Pathi, President and CRO, 
Coordinated Care Corporation.] 

6. One or more representatives of Coordinated Care Corporation ("Company") attended all 
training sessions presented by the OIC. [Testimony of Kreitler.] ln addition, the Company hired 
consultant Ginny McHugh of McHugh Consulting Firm to assist it in preparing its form, rate and 
binder filings for the OJC's approval to se!l through the Exchange. [Hereinafter, the Company's 
form, rate and binder filings submitted to the OIC for approval to sell through the Exchm1ge are 
refencd to collectively as the Company's "filings" or "filing" unless otherwise noted.] 

7. On or about December 6, 2012 the OIC published its "key dates for filings" providing 
that carriers could make their fll'st filing on April 1, 2013 with the form, rate and binder filings 
all completed by May 1 and specified that July 31 would be the OIC's final date for approval of 
the filings. [Testimony of Krcitlcr.] These dates were not firm deadlines, but just suggested by 
the O!C. [Testimony of Kreitler.] Therefore, carriers had four months unde1' these guidelines to 
tile and have their Exchange 11lings ~1pproved by ibe OIC. [Testimony of Kreitler.J In fact, the 
OIC moved these time lines by Reth Berendt, then Deputy Commissioner of the OIC's Rates and 
Forms Division, to as late as possible beNLUse rrumy carriers had problems with their filings, e.g., 
developing their networks. [Testimony ofKreitler; Ex. 21, pgs. 15-20,] 

8. In compliru1ce with the thnelines puhlished by the OlC in December 2012, the Company 
made it~ i:irst filing witl1 the OIC on the first day carriers were able to submit their filings, April 
1, 20!3. (Ex. 40.] This filing was "not accepted" by the O!C on Apl'il 3. The teclmicalreason 
for tltis action was t11at the company code wa.~ not Coi'J'ectly specified and so apparently the OTC 

. System for Electronic Rate and Form Piling ("SERFF") could nol duvmload the filing. Filings 
witll the OIC are required to be made on the OJC's Slil{~'}<' computer systcn1, a national system 

.I 
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adopted by all SO state insurance departments to use; the goal of SERFF is ease offiHng for both 
carriers and tho state. (The OJC also requires filings by .pdf so the filings are available for public 
disclosure.) For this reason, the .fi.Hngs were not even transmitted to OJC staff reviewing these 
filings. [E:-:.. 40; Te11timony of Kreillel',) 

9. The Company made a new filing (its second filing) on Aptil 4 and the OlC disapproved 
and closed this filing on April23. The Company had changed the company code to one that was 
recognizable by the ore and the SERFP system. However, the filing was made as if the 
Company were licensed as a disability insurance company and tho filing was a disability 
insurance policy, with the drafter applying the section~ of the Insurance Code and regulations 
specifically pertaining to disability insurance policies when in fact the Company is only licensed 
as a health maintenance organization and so authorized only to file health maintenance 
organization agreements which are subject to different sections of the Insmance Code and 
regulations. [Bx:. 40; Testimony of Kreitlcr.] Because these two types of health contracts arc so 
di·fferent, the OIC could not conduct a comprehensive review of this filing. [Testimony of 
Kreitler.] In response to Exchange filings, the OlC sends Objections letters to carriers whose 
filings appear to the OTC to be close to approvable, stating the OTC's objections and allowing the 
carrier a window of time in which to addres~ the objections by amending the wording of their 
filings. If the ore believes the filings are not close to approvable due to, e.g.,. too many OIC 
concerns, then the OIC simply sends the carrier a Disapproval Letter and closes the filing, which 
requires the carrier to malcc a new filing if it chooses to continuo to ptll'suc approval. [Testimony 
of Kreitler.] Two or three Objection Letters are commonly sent relative to a single filing and at 
times nine to ten Objection Letters are sent. The. Company asserts, and it was uncontested, that 
Group Health Cooperative received some eight Objection Letters in the course of its Exchange 
filings; as shown below, the Company received just one, on July 25,2013 when the deadline for 
maldng the required changes and having the filing approved was July 31, 2013. 

l 0. The Company made a new filing (its third filing) on May 2 and the ore disapproved and 
closed thi~ filing on May 10. As with its April 4 filing, this filing was made applying those 
sections of the Insurance Code and regulations pertaining specifically to disability insurance 
policies and not applying those sections of the Insurance Code and regulations pertaining to 
health maintenance organization agreements, and the filing included brackets which were not 
allowed in such filings. [Ex. 41, Testimony ofKreitler.] The OIC staff did, however, conduct a 
complete review of the filing including a flrst network review, and was able to identify various 
categories of concern about the filing, most specifically the adequacy of the Company's network 
[Ex. 42.] On May 10, Beth Berendt, Deputy Commissioner for Rates and Forms, contacted the 
Company and arranged for a meeting to be held between the ore and the Company. Deputy 
Commissioner Berendt, Kreitler and perhaps other ore staff met with the Company staff and 
also it~ hired consultant Gilmy McHugh on May 13. 'l11c OlC addressed some of its concerns in 
general categories but did not go through each concern due to time limitationR. The ore 
expressed concern about the Company's netwm·k. The Company was the only carrier proposing 
to construct its own network, which it believes will keep costs for cons1m1ers down, rather thnn 
"rent a network" as the other carriers did. [Testimony of K:reitler; Ex. 42, K:reitler's notes from 
May 13 meeting.] 
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11. At o1· before this time, it was undisputed that the ore suggested that at least for the lirsi 
year the Compi:llly should "rent a network" because the time fhune for approval was short and to 
review the netwol'k adequacy of the Company - when it did not ''rent a network" - was much 
more Ume intensive than if the OIC simply had to identify the network rented and approve its 
adequacy by already knowing the extent and nature of dmt rented netwotk. Although the 
Company considered this suggestion, because its plan model includes its building its own 
"narrow network" - and thereby keep its rates for consumers less than the Company's 
commercial carrier counterparts- the Company determined to continue to build its own network. 
[Testimony of Jay Fathi, President and CEO of Coordinated Care Corporation; Testimony of 
Ross.] 

12. The Company made a new filing (its fourth filing) on May 31 and the OIC disapproved 
and closed this 11Jing on June 25. [Ex. 43; Testimony of Krcitler.] Although the Company had 
removed the brackets in this new filing it had mistakenly left one or two brackets in. Although 
the OIC kenw the Company intended to delete all brackets in this filing, the OIC felt it could not 
delete them itself. [Testimony of Sara Ross, Manager of New Products and Program Operations, 
Coordinated Care Corporation; Testimony of Kreitler.] In addition, the OIC conducted a second 
network review. [TestimO!lJ ofKrcitlcr.] 

13. On June 27, Krcitlcr and perhaps other OIC Btaff again met with the Compnny, discussed 
lts position that the l'emainirtg bracket(s) were prohibited and again raised its concern about the 
ad~quacy of the Company's network. !Testimony of K:reitler; Ex. 44, Krcitler notes from June 
27 meeting.] 

14. The Compfilly made a new filing (its fifth filing) on July 1. In response to the OlC's 
continuing concerns about the Company's' network adequacy, the Company contracted with 
HealU1way, a network of some providers it would "rent" in order to address the OIC's concern 
that the network the Company had constructe({ was inadequate as to some types or'providers. 
The Company submitted this Agreement to tlJe OIC on July 9, 2013 to be considered along with 
its May 31 filing. Pix. 48, Network Access Agreement between the Company and Healthwa;~s 
WholeHealth Network, Inc. ("Ilealthways").] IIealthways is a network other carriers current 
"rent" as well. On July 10 the ore conducted a third network review, wrote a Network Review 
report on that date and provided this report to the Company on July 1 1. [Testimony of Kreitler; 
Ex. 45, OIC's N~twodt (Form A) Review dated Ju.ly 10.1 The Company responded to the OlC's 
Network Review on July 15. [Ex. 46, Company's Response to ore's Network Review.] 
Through this process, including <Ill ~Jarlier Jun~ 28 email between the parties [Ex. 47, Jtme 28 
email], the parties were able to resolve many of the OIC's issues about the Company's network 
adequacy [Testimon;~ of Kreitler] and on July 15 the Company submitted its Access Plan to the 
O!C. [Ex. 2, Company's Gco Network Report indicating location of pediatric specialty hospitals 
and Access Plan.] The OlC apparently still had some concerns, however, as shown below. 

15. The ore did not disapprove and close the Company's July 1, 20l3 filing after review, but 
instead wrote the Comp!UlY an. Objection Lette1' dated July 17 containing numbered Objections to 
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the Company's July 1 rate filing and binder, and on July 22 wrote the Company an Objection 
Letter to the Company's form filings. [Testimony of Kreitler; Ex. 57, OIC's Objection Letter re 
Company's rato filing; Ex. 52, OIC's Objection Lotter re Company's Binder filing; Ex. 53, 
OIC's Objection Letter to Company's rate ftling.J As detailed above, the purpose of an 
Objection Lcttor is • instead of simply closing the filing on the date of disapproval - to provide 
caniers with the reasons why their filings were not app1·oved and to allow those carriers a period 
of time to remedy these objections (by e.g., furnishing new language or more justification for 
their the currently filed language) and to thereby have those current filings approved. 
[Testin1ony ofKreit!er.] 

16. When the Company received the OIC's July 17 and 22 Objection Letters to its July I 
filing, under the current guidelines from the Exchange It had only tmtil July 31 to file changes, 
provide explanations and otherwise remedy the OTC's objections. Accordingly, after l'ccoivlng 
the ore's July 17 and 22 O~jcction Letters, on July 25 the Company made changes and/or 
provided additional jtwtification to its July 1 filing in a prompt attempt to address the OlC's 
concerns expressed in these Objection Letters. [Testimony of Fathi; Ilx. 58, Company's 7/25 
response to OIC objections re rate filing; Ex. 56, Company's 7/25 response to OlC objections re 
binder filing; Ex. 54, Company's 7/25response to OTC objections reform filing.] 

17. The Company resubmitted its July 1, 2013 filing on July 25 with changes the Company 
believed the OIC required based on the language of the OIC's July 17 and 22 Objection Letters 
and prior communications with the OIC. [Testimony of Ross; Testimony of Fathi; Ex. 25.] 
However, on July 31, the OJC disapproved the Company's filings yet again (these filings being 
those originally filed July 1 and resubmitted with OIC's required changes on July 25), for 
reason~ s\llforth in the OlC's Disapproval Letter to the Company dated July 31. [Ex. 4, OTC's 
Disapproval Letter dated 7/31/13.] 

18. As of t\10 July 31 date the Ole disapproved the Company's filings, the OIC maintained 
that the ore could not accept more amendme11.ts or new filings from the Company, for the reason 
that the Exchange had set .July 31 as its de.udline tor the ore to submit approved filings to it. 

19. Since July 31,2013 when it received telephone notice that its July 25 filings had been 
again disupprovcd, the Company has been attempting to communicate with the ore to clarify 
some of the rea~nn~ for the OIC's disapproval as stated in the Disapproval Letter dated July 31, 
and to 11nd 0~1t wh~t it can do to address the OIC's reasons for disapproving its filings, e.g., 
change language in the filing/provide additional justification for its language, etc, However, it is 
unoontested, and is here. found, that the OIC has been unwilling to communicate with the 
Company since tile July 31 date of disapproval. l'I'estimony of Fatl1i.] 

20. Thereafter, on August 13, 2013 the Company filed its Demand for Hearing to contest the 
OIC's disapproval of its July 25 filings. [Ex. 1, Demand for Hearing dated August 13, 2013.] 
The Company also attempted to schedule a meeting to communicate with the OIC to cla1-ify what 
it could dolo <'U:ldress the OIC's l'cmaining reasons fordisappl'oving its .ltJly 25 filings. At that 
time, and as OIC counsel agrees, the OJC advised the Company that the OJC was prohibited 
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from comtmmicating with the Company because the Company had filed a Demand for I-I~aring 
and so now tl1e parties were in litigation; because the parties were in litigation, the ore advised 
the Comparty, the ore was prohibited from communicating wHh the Company (apparently even 
if the Company had its attorney present). No rea,~on was given why the ore refused to 
corrnnunlcate with fue Company from July 31 when the OIC disapproved its filings until August 
13 whe11 it filed its Dernatid for Hea1'ing. [Testimony of Fathi.] In addition, the Ole states that it 
is prohibited from accepting new illings after July 31 and so, fue ore argues, when the ore 
disapproved fue Company's filing on July 31 fuere was no opportunity for the Company to 
amend the filing, or make a new filing, to address fue OIC's either continuing or new reasons for 
disapproval set forth in the July 31 Disapproval Letter. ·[Testimony of Fafui.] However, fue 
Company testified at hearing, and it Wa.9 aclmowledged by ore counsel, and is therefore here 
found, th~:~t fue ore has in fact entertained communications, settlement negotiations and 
new/amended filings wiili other similarly situated carriers whose filings it disapproved on JUly 
31 even though it has refused to allow any communications with Coordinated Care. [Testimony 
of Fafui.] When questioned about whether tho OJC is not violating its owli stated policy 
prohibiting it to communicate/negotiate with carriers in litigation, the ore fuen changed its 
reason for not commtmicating wifu Coordinated Care: the OIC states that it has chosen to 
communicate only with those carriers whose filings appear to the OIC to be close to being a~lc 
to be approved. In addition therefore, the OlC would then also be allowing those selected 
carriers to make new filings after the July 31 deadline in violation of its own stated rule. While 
there may be some justification for distinguishing between carriers in this way, the ore would 
not state how many other cartiel'S were selected for additional negotiation or how many ofuers 
were being treated in the same manner in which Coordinated Ca1·e is being treated, yet the OIC 
did advise that it selected those carriers wiili which to continue negotiations based upon the 
orc•s appraisal, on or about July 31 after it disapproved all or most of the subject filings, of how 
far apart each carrier was from the O!C's requirements: wheilier tl1at is sufficient justification is 
not the subject of this proceeding. Finally, no authority was presented as to how u,e OIC could 
violate its stated policy of not communicating with carriers in litigation as to some carriers but 
not wifu Coordinated Care, and how it could allow som~ carriers to violate the OIC's stated 
filing deadline of July 31 but not Coordinated Care. Coordinated Cru·e argues that it is being 
treated unfairly in comptu·ison with oilier carriers. [Coordinated Care Prehearing Brief filed 
August 26; Testimony ofFatl1i.] 

21. 'J'hc OIC believes it is possible iliat Objections 6, 7, 8, 9, possibly 11 and possibly 12 or 
the total of 15 Objections which were the bases of its disapproval of the Company's Jnly 25 
filings cou!J be redrafted and/or reworked so fuat fuese filings could be approved. The OIC 
would have allowed tl1e Company more time to l'edra:ft and/or rework fuese sections had h felt 
there was enough time before July 31 to accomplish this work and approve the filings. 
[Testimony of Krcitlcr.] 

22. The OJC believes U1at Objections 5, 10 and 13 ofthtl total of 15 Objections which were 
the bases upon which it disapproved the Company's July 25 filings are major obstacles to these 
filings being approved. [Testimony ofK:reitler.] 
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23. The OIC did not prt~sent evidence regarding the level of importance or correctability of 
its concerns, expressed in its July 31 Disapproval Letter, about the Company's rate filing and 
binder filing. 

24. Contrru')' to the Company's assertions, there is insufficient evidence to show that the OIC · 
intended only to approve c01runercial carriers or that the OJC exercised unfair treatment of some 
carriers over others. The ore's actions included no intentional malfeasance or ill intent in 
treatment of this Company. Both the ore and the Company were both working witl1 their best 
intentions with complicated new federal laws and regulations which were constantly being 
•einte•pl'eted and which included nearly impossible time frames, In short, both parties did the 
best they could in the circumstances with the exception, perhaps, of OIC's refusal to 
communicate with the Company beginning on July 31 to the current time when at the srune time, 
it was found above, the ore was communicating with some · · but not all - similarly situated 
carriers and allowing them to file amendment~/rnake new filings af\er the July 31 deadline; 
whether or not the OW's justification for such selective treatment is valid is not necessary to 
determine herein. 

25. Jay Fathi, MD, President and Chief Executive Oi'ficel' of Coo•dinated Care Corporation, 
appeared as a witness for the Company. Dr. Fathi presented his testimony in a detailed and 
credible numner and presented no appat~ent biases. · 

26, Sw:11 Ross, Manager of New Products and Program Operations fot Coordinated Care 
Corporation, appeared as a witness for the C'-0mpany. Ms. Ross presented her testimony in a 
detailed m~d credible ma1mer and presented no apparimt biases. 

27. Jason Nowakowski, a principal of Mi!liman, Jno. and a consulting actuary for the 
Compru1y, appeared as a witness fox the Company. Mr. Nowalcowsld presented his testimony in 
a detailed and credible manner and presented no apparent biases, 

28. Molly Nollettc, Deputy Commissioner for the Oftlce of Insurru1ce Commissioner, Rates 
and Forms Division, appeared as a witness for the ore. Alt110ugh Ms. Nollette has been in this 
position for just a few weeks, and therefore did not include great detail, she presented her 
testimony in a detailed and credible manner and presented no appru·ent hiases. 

29. Shirazali Jetha, Actuary for the Office of Insurance Commissioner, Rates and Forms 
Division, appeared as a witness ful' the OIC in regard to the OIC's review of the Company's rate 
filing. Mr. Jctha was not involved in the process at issue herein and was nut tho individ11al who 
reviewed the Company's filing. The ac!tllll'Y who did review the Company's rate filings, I ,\chiotl 
Lee, was \lila Vtlllable to testify on the hearing date. Because ofthis, while hi~ testimony was of 
less value, Mr. Jetha presented his testimony in a detailed and credible manne1· and presented no 
apparent biases. 

30. Jennifer Kreitler, Senior Insurance Policy and Compliance Analyst, Rates and Forms 
Division, Oftlce of the Insurance Commissioner, appeared as a witness for the OIC. Ms. Kreitler 
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was the analyst assigned to review the Company's filings and was the individual directly 
involved in each step of the OIC's review proce~~ of the Comp~ny's filings. Ms. Kreitler has 
substantial, detailed and current knowledge of this process. She presented her testimony in a 
detailed and credible manner and presented no appru:tlnt biases. 

CONCLUSIONS OJJ' LAW 

Based upon the above Findings of Facts, it is hew by concluded: 

1. Thtl adjudicative procee(ling herein was duly and properly convened and all substantive 
and procedural req~1ircments under the laws of the state of Washington have been satisiled. This 
Order is entered p1.rrsuant to Title 48 RCW and specifically RCW 48.04; Title 34 RCW; and 
regulations pursuant thereto. 

2, This matter is governed by Title 34 RCW, the Administrative Procedures Act. The 
parties agree, correctly, that the Company bears the burden of proof in this matter. As both 
parties also argue in their presentations at heating and as case law under Title 34 RCW dictates, 
the standard of proof to be applied in this matter is pt·cponderancc of the evidence. Finally, as 
stated in the Company's Demand for Hearing, in the Notice of Hearing, as acknowledged by the 
OIC and also by tho Company Jn its Response to ore SWJ's Motion to Determine Order and 
Burden of Proof, the central issue in this proceeding is whether on July 31,2013 the ore erred in 
·disapproving ihe Company's binder, form and rate illings for its l3ronze, Silver and Gold 
Individual Exchange Plru1 Filings for 2014. Therefore, most clearly stated, in 1l1is proceeding, 
the Company b.l'ar~>..th"' burden of proving, by a.Jlreponderance .of the evidence, that on July 3!, 
2013 the OIC erred in disapRroving Coordinated Care Corporation's June 25, 2013 Bronze, 
Silver and Gold Tndivi4.ua1 Plan Filings for 2014, 

3, The OIC argues that its review of health plan t1lings is "Pass or Fail." ln other words, the 
OIC argues, if one seclion of the 1lling is not in compliance with applicable statues o1· 
regulations, then the entire contract ll111St be disapproved. ln fact, tho OIC argues t4at it has no 
authority to approve a plan which contains even one section which is noncompliant, and argues 
tbat it has no option but to disapprove the plan illing. Therefore, the OIC ru:gLtes, the only 
question fol' the undel'signed to decide i.n this matter .is whether every section of the Compru1y's 
July25, 2013 Exch<IX!go plan lilings (1l10sc most recently disapprove;:d) were in compliance with 
all applicable federal and state statutes and regulations as of July 31,2013. The OIC argues that 
if the undersigned concludes that even one section of these 1Uings was noncompliant on July 3 I 
then the undersigned must uphold the OIC's disapproval of these filings. The OlC's ru·gument 
has merit, i.e., the OTC certah1ly cannot approve a :flling on the basis of a carrier's statement that 
it "intends" to contract to havo cetiain providers in its network. Howevel', as set forth above, the 
central issue in this proceeding is whether on July 31 the OIC el'l'cd in disapproving the 
Company's filings. !;'his contemplates not only whether all sections of the filings comply with 
all applicable ~tatutes and regulations (hereinafter collectively "rules" unless oU1erwise noted), 
but also whether the OIC's process of review was reasonable. If review were based only on 
whether any single section oftl1e filings violates any rule" in complete disregard of the agency's 
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review process no matter what the agency did or failed to do - then one can imagine endless 
scenarios of agency abuse which might occur. While it has been found above that the OIC's 
actions included no ill intent in treatment of this Company, a detennination of the central issue 
herein must of necessity include not only whether the filings were in compliance with applicable 
rules but also must include some basic consideration of the review process which the agency 
conducted; this is particularly tl'ue where, as here, the Company raises significant issues 
regarding the review process and claims that process unr!;lasonably restricted its opportunity to 
have its .filings approvecl. Indeed, whlle the OJC argues that the only issue is whether the 
Company's filings are fully compliant with all applicable rules, at the samel time the OIC spent 
far more time - literally hours - presenting written documents and oral testimony solely 
regarding its pro.cess of reviewing these Exchange filings, both in general and with regard to this 
Company's filings. Therefore, the OIC itself seems to contemplate that its review process is 
relevant to determination of the central issue herein. 

' 

4. As fotmd above, the OJC would most likely have allowed the Company more time to 
amend its July 25, 2013 tllings to resolve the OIC's remaining concerns had the OIC thought the 
Company still had time to file these amendments. However, on July 25 when the Company 
submitted its filings for the sixth time, including more changes it believed the OJC was requiring, 
because the ore believed there was not enough time for the Company to amend ·its filings by the 
Exchange's July 31 deadline, it simply disapproved the filings, [Testimony of Kreider.] At the 
same time, as found above, after the July 31 disapproval the Company contacted the OIC in a 
strong effort to be able to clarify the OIC's remaining concerns and to be able to file either 
amendments or a new filing in which the Company intended to include new revisions the 
Compm1.y understood the O!C requited. lf the OJC had been willing to communicate with ll1e 
Company then, the Company would have had from July 31 to the current time (over four weeks) 
to malce the changes it m1derstood the ore to be requiring, because the Exchange is still 
accepting approved plans from the O!C even now which is over four weeks after its July 31 
"deadline," 

5. The Ore had discretion to give the Company additional time to remedy the issues raised 
in its objections. E.g., the rules requiring health maintenance OJ'ganizations to utilize SERFF are 

. set forth in WAC 284w46A, which provides that "The Commi.~vioner I!1f!Y reject and close any 
filing that does not comply with WAC 284-46A-040, -050, and -060." [Emphasis added.] 

6. RCW 48.44.020 similarly provides that "[t]he commissioner mgy" disapprove contract 
forms that are stalutorily deficient. [Emphasis added.] 

7, Further, neill1er ll1e OIC nor the Exchange is precluded by f\:\loral or state law !rom 
permitting the Company to make changes following the Exchange's July 31, 2013 
deadline/guideline for the O!C to send approved health plans to the Uxchange for certification. 
Federal regulations implementing the ACA provide tho Exchange with broad discretion to design 
processes for QHP certification, and the only applicable deadline established by federal law is 
that QHP certification must be completed before the start of open enrollment on October I, 2013. 
45 CFR Sec, 155.1010. And while the Exchange is required to transm.it certain p!m1 data to the 
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Cent.el' fol' Medicare and Medicaid Services ("CMS") for financial purposes, there is no d~;:ad!ine 
in federal law for when lhe Exchange must do· so. In short, July 31 was not a federally· 
established deadline by which the OIC was mandated to begin 1) refusing to allow amendments 
to existing filings; 2) refusing to 11llow new filings; or 3) refusing to communicate with carriers 
whose filings had been disapproved by the OlC on July 31 or i'UlOthcr time. Indeed, the ore 
itself opened a submission window through August 9, 20 I 3 for lhe refiling of on-exchange plans 
after the l:lxchru1ge colUIUunicated its willingness to consider plans filed through that date. 
Although the OJC subsequently cha11ged it~ position and decided to stay with the odginal July 31 
deadline, that activity indicates that the OIC's and Excha11ge's internal deadlines are somewhat 
'flexible. Furthermore, the Exchange Board voted at its August 21 meeting to delay certification 
of any filed plans until the OIC could address the pending appeals regarding the disappt·ovcd 
plans, agreeing to meet again on September 4, 2013, This activity indicates fuat the Exchange 
desires to provide carriers with more time to demonstrate fuat they ca11 offer Exchange plans in 
order to provide Washington residents with adequate health insurance options. The Rxclumge's 
actions suggest that it is willing to exercise flexibility to ensure that the greatest m1mber of 
conforming plans can be offered on the Exchange. 

8. The OTC's di,qcretion to accept filings after July 31 alRo extends to allowing carriers ihe 
opportunity to edit contract language a11d plan data after submission. Indeed, federal law 
p1·ovideg a model for this, providi11g a period of time expressly intended for the correction of 
enors in plan data following submission of data to CMS which is called the "Plan Preview" 
process. 

9.. The OJC's advice to the C'-0mpany that it was prohibited from communicating wiih U1e 
Company because the Company had flied a Demand for Hearing is not supported by law. 
Applicable law allows the ore staff (not formal counsel) to communicate wilh entities after they 
have filed a Demand for Heming although courtesy -not law- might require that the OJC staff 
communicate only in tl1e presence of (or with the permission) of the. entity's attomey. Perhaps 
the OIC'meant that its policy, not a law, was to refuse to communicate wilh entities after they 
have filed a Demand fur He&ing; if this is the situation, although it would regrettably impede 
My possibility of settlement, the OIC should have made it cleru· to the Compru1y th~\t it has a 
policy of refusing to communicate after a Demand for Heming is filed because to advise that a 
law prohibitS the ore from Such communication is disingCU\\OUS. 

10. When reviewing tlw OIC's reasons for disapproval of these filings as set fol'th in its July 
31, 2013 Disapproval Letter, the Company's evidence showed that the Company docs net 
disagree with the amount and type of coverage which must be covered. The parties' differences 
were in those sections where the Company believed its la11guage was clear and the OIC did not 
believe it was clear. While the OIC's reasons for disapproval of several sections were valid in 
that tl1e language is indeed unclear a11d/or misleadi[jg (see below), in each case botl1 parties 
intend the same result ru1d tl1e Company has stood ready to amend its langtJago to meet the OIC's 
concerns since July 31. As found above, the OTC has selected some other can'iers with which it 
will corrummicate- and has comm~micated- after July 31 and is allowing tl10se other carriers to 
mal<e changes after July 31 to remedy t11e OIC's concerns expressed in their .July 3 I Disapproval 

.l 
' 
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Letters. While this selective process may have reasonable bases, the recognition that the 
differences between the OIC's concerns and the Company's positions • including its willingness 
to amend its language to address tho OIC's concerns -leaves this selective process in question in 
this speoiftc situation, Therefore in order to ensure the Company is given simllar opportunities 
to amend its language as other carriers have been giveu, the parties should promptly work 
together to amend the Company's language to the satisfaction of the OIC but applying the 
guidance in the Conclusions below. Further, the OIC should allow amendments to itq July 25 
filings (including allowing a new filing to be made if that is the proper mechanism to allow 
tunendments since the ore actually disapproved this July 25 filing on July 31) so that the 
Company has the opportunity - along with other similarly situated carriers whose filings were 
disapproved on July 31 and at least some of whom also appealed theiJ' disapprovals - to have its 
filings approved. Said conference between the parties on the wording of these sections, filing of 
amendments/new filing !lnd approval should be done promptly so that the Comp1my's filings 
might be approved and pre,~et1led to the Exchange fo~ certification for sale in 201.4. While 
appt·owtl of the Company's filings is still within the authority of the OIC, the review process at 
this point must be governed by the Order herein. TI1e OIC is expected to incorporate the 
Conclusions below, i mmediately meet and/or otherwise communicate with the Company to 
discuss OIC's ecmaining oonccn1s, review l!lnguage, provide recommendations for language to 
the Company and review the Company's filings (incorpotating the Conclusions below into the 
OIC's reqllircmenls). Given that the Company has indicated it is anxious to make the 
tunendments the OIC requires • and j11~t asks that the OIC make clear what changes it is 
requiring (so long as they arc consistent with the Conclusions below) so that it can make the 
changes - it is expected that the OIC can approve these filings in shot't order provided the 
Company does make the changes the OIC requires at this time. 

11. As above, tho OIC believes that Objections 6,7, 8, 9, and possibly II and 12, of the total 
of 15 Objections which were the hases of its disapproval of the Company's July 25 filings could 
be redrafted so that these filings could be approved. [Testimony of Krcltlcr; Ex. 4.j 

6. Th~ "Adding An Adopted Child" provision is still too restrictive in conjlicl 
with RCW 48.0.!.180and RCW 48,46.490, First, it is unclear why [the Company] 
has added additional language defining conditions of "placement". Second, il is 
unclear what the "written notice" is a parent must provide regarding the intent to 
adopt the child. The enrollee is only required to apply for coverage for the new 
dependent~ 

While the OTC's ubove reason for its disapproval of this section is unclear, at 
l1earing the OIC advises that at this time its only objection is lhat the Company 
needs to reguire the consume1· to send an "application" to ihe Company to secure 
coverage rather thw1 requiring to send the Company "written notiflcntion." 
However, the applicable statute, RCW 48.46.490, requires the consume!' to 
provide "written notice" to the Company, Indeed, requiring "written consent" is 
actually less restrictive for the consumer and not more restrktive. Tlwrcfore, that 
remaining portion of OfC's Objection No. 6 is of no merit and the Company is in 



Findings of Fact, Conclusions 
of Law and Fin.al Order 
No. 13-0232 
Page 14 

compliance with RCW 4R.46.490. fn its testimony the OIC presents no other 
remaining argmnent that this section is noncompliant. 

7. The "For Dependent Members" provision Is too restrictive and contains 
language that may r:onjlict with RCW 48.46. 320. A carrier may not require a 
dependent child be " ... continuou.r total incapacity ... " to qualifY for coverage. 

While the OIC's above reason for disapproval of this section is unclew:, both 
parties intended that these plans cove\' dependent members as required by RCW 
48.46.320. While the Company asserts it intends to cover dependent members in 
all situations required by RCW 48.46.320, the OIC's concern is valid: the current 
language is unclear and leads the consumer to believe that a dependent child over 
age 26 can remain on the parents' policy only if that child had a "continuous total 
incapacity." To provide clear language that indicates that dependent member 
coverage is broader and in compliance with RCW 48.46.320, the OIC should 
promptly review and/or suggest amended language which would meet its concern 
that the current languag~ is misleading. 

8. The "Family Planning Services" provision is too restrictive per RCW 
48.46.060(3)(a) and (d) and A.C.A. A carrier may not place restrictions on 
access to any FDA approved contraceptive drugs or devtce,r. 

While it W!\llnot clear in the OIC's July 17, 2013 Objection prior tD disapproving 
the filing or in its J,uly 31 Di~:;approval Letter, in its brief and at h~aring the OIC 
argues that this provision violates RCW 48.46.060(3)(a) and (d) and the ACA in 
that a carrier may not place restrictions on access to any FDA-approved 
contraceptive drugs or devices and the Company's proposed method of limiting 
provision of brand narne dmgs vs, generics is appropriate but when it does this it 
must still a.cconunodate any individual for whom genel'ic drugs or brand name 
drugs would be medically inappropriate. Therefore, the OIC advises the la11guage 
must include a mechanism for waiving the otherwise applicable cost-sharing for 
the branded or non-preferred brand version in these situations and the Company's 
contract does not. The Company does not disagree, arguing that its language does 
not place restrictions on access to any FDA approyed contraceptive drugs or 
devices, and under a plain reading of this provision all "prescription dmg 
contraceptives" are covered under the plan without exception, The Company also 
argues that the note at the bottom of that contract page also docs not limit the 
types of services and, to the contrary, it explains to the consumer how she can 
have pre~cription birth control pills covered at I 00% rather than tho cost-sharing 
·percentage normally required for t11ese types of drugs. While tbe OIC's objecticm 
about lack of waivers for cost"sharing is new as of July 31, the Company believe~ 
that is already addressed to the extent it is required. The OlC should promptly 
review and/or suggest amended language which would meet at1y t•emahiing 
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concerns that the current language is misleading or docs not comply with RCW 
48.46.060(3)(a) and (d) and the ACA. 

9. The "flo me Health Care &rv/oe Benefits" provision Is too restrictive in 
conflict with WAC 284-43-878(1) because II contains limitations services and 
supplies that may be required to provide medical(y necessary care in a home 
setting. 

The OIC first brought up the fact that its concern here was th~t this section 
Ullteasonably limits the type of durable medical equipment covel'ed for 
individuals on home health care in its pre-hearing brief filed long after the date of 
its disapproval of these filings. Prior to this time, the OIC's concern had been in 
regard to Ambulatory Care and not Home Health Care Service Benefits. [Ex. 53, 
July 22 OIC Objection Letter.] Howeve1·, directing the OJC's concern relative to 
the Health Care Service Benefits provision, the QIC's argument that this 
provision is misleading is valid. As the OIC asserts, this issue would be fairly 
quickly cur~,d if the Company cross-referenced this section and the Durable 
Medical Equipment section of the contract or otherwise made minor changes to 
this wo1·ding so it is clear that an adequate amount and variety of durable medical 
equipment is covered in this contract for individuals on home health care. The 
OIC should promptly review and/or suggest amended language which would meet 
its valid concem that the cm'l'ent language is misleading or does not comply with 
WAC 284-43-878(1). 

1.1. The Pharmacy benefit defines Mail Order drugs have a "3 times retail cost 
sharing" requirement. This language is CO/!(uslng and ambiguous per RCW 
48.46. 060(3)(a). You must specifically define the cost share obligation to the 
member In the policy. 

While the OIC raised this conc~:-rn for the first time in its July 31, 2013 
Disapproval Letter, the Company advises that the OJC has mistakenly 
characterized this coinsurance maximum as a deductible which it is not, Umt the 
$350 does not represent a deductible nor is it an additional amount that is chm•ged 
to the consumer. Here, the consumet· would be obligated to pay a certain 
percentage of the bronze product and specialty drugs lmder the policy regardless 
of this provision and the maximUlll just places a cap on that amount. It has no 
impact on the deductible; coinsurance is paid in addition to the deductible. 
Therefore, tl1e Company argues that it has not obligation to make any revisions to 
the filings, Tho Company's interpretation of the requirements of RCW 
48.46.060(3)(a) appear reasonable. If, however, there is any language. which the 
OIC believes would mal'e this provision mol'C clear to the t'cadcJ· then the OIC 
should p1·omptly review and/ol' suggest amended language wl1ioh would meet any 
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remaining concerns that the current language is misle~ding or does not comply 
with RCW 48.46.060(3)(a). 

12. The "Premiums" section is still too restrictive in OOI]f/icf with RCW 
48. 43. 005(31). 

While the ore is conect that the wording in this section is misleading at best and 
is a major concern, at the same time it can be quickly corrected .. The OIC raised 
this concern for the first time in its Hearing Brief. [Ole Hearing Brief, p. 18,] As 
argued there, the OIC believes that the Premiums section of the contract violates 
RCW 48.43.005(31) andReW 48.46.064(1)(a) because 1) the inclusion of the 
phrase "[f]rom time to time, we will change the rate table used for this contract 
form" is not a true statement because rates may only be changed yearly. The OIC 
is conect and this concern is valid. The ore also argues 2) that the inclusion of 
the phrase "[L]he contract, and age of members, type ;rnd level of benents, and 
place of residence on the premium due date are some of the factors used in 
determining your premium rates" is incomplete because it does not expressly list 
the five reasons included in RCW 48.46.064(1)(a)(i-v). The OlC is correct and 
this concern is valid. Vihile tl1e Company argues that neither concern is valid, had 
the OIC advised it that it required a change in this language It would have done so 
quickly. As above, the Company should be given the time to promptly change the 
wording in 1) above to make clear that the rates for the contr~ct can change only 
yearly, and· 2) to advise the consumer all the factors considered in determination 
of rates (by cross-reference or other means). 

12. The ore believes that 0\~jections 5, 10 and 13 of the total of 15 Objections which were 
the bases upon which it disapproved 1he Company's July 25 filings <.U.'e mujor obstacles to these
filings being approved. [Testimony ofK.reitler.] 

5, The definition of eligible service is co11fuslng and misleading [RCW 
4R.46.060(3)(a)) because if does not clearly notifY the enrollee that In addition to 
in"ne/work cost-share requirements they will be subject to "balance billing" by 
the provider or facility. 

This is the network acleqnacy issue, which was the subject of very substantial 
evidence presented by both partie~!. As found above, the ore conducted two 
N~twotk Reviews of the Company's network, and on July 10, 2013 conducted 
another Network Review, had multiple discussions wlth the OIC about its 
requirements and rem~lining conc\lrns, filed its Network Access Agreement with 
Hcalthways which "rented" some network providers such as other cmriers Wel'e 
doing, .filed its Network Access Plan with the ore, and were by these cfTorts able 
to clear up m~my o:f the concerns tl10 OlC had with the Company's network 
adequacy. After len!,1hy argument and testimony, at hearing the OIC advised that 
its remaining concerns about this issue are 1) tl1e Company has no massage 

i 
; 

I 
i 
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therapists in its provider netwotk; 2) the Company has no Level 1 Burn Unit or 
pediatric specialty hospitals in its network; and 3) the Company is not allowed to 
use "spot contracts" or "single payer agreements" to complete its network of 
providers because, e.g., the Providers undcJ' the Company's plan are prohibited 
from balance billing the consumer (which those "spot contract" providers would 
do). 

a) No massage thcmpists in network. Massage therapists are included in 
the Company's network as required. This has been done through the 
Company's Network Access Agreemeiit with Healthways. By either 
July 30 or 31 - i.e, before disapproval of the filings - the Company's 
Network Access Agreement with Healthways had been deemed 
approved by the OIC pmsuant to RCW 48.46,243(3)(b). Although the 
Plan Summary did not include massage thernpists when describing the 
Healthways providers available to the consumer, the Plan Summary is 
not part of the contract between the Company and HealU1ways. 
However because the Plan Summary does provide information to the 
conswner and does mistakenly fail to include massage therapists in its 
list of included providers, the Plan Summary must be corrected 
immediately to clarify thnt the Company's network (through 
Health ways) does in fac~ include massage therapists. 

b) Lack of specialty hospitals providing Level I Burn 1 Jnit aJJd pediatric 
services in network. As the Company ru·gues, carriers arc not required 
to include Level I Burn Units or pediatric hospitals in their networks. 
Rather, pursuant to WAC 284-43-2.00, carriers arc required to include 
suf±1cienl facilities to ensure that all health plan services, including 
Level 1 burn services, arc ncccsslblc to CO!lsumers witl10ut 
unreasonable delay and within reasonable proximity to the business or 
personal residence of covered p\lrsons, taking into consideration the 
relative nvailability of health care providers or facilities in the service 
area under consideration and the stand~rds established by state agency 
healtl1 care purchasers (such as the Medicaid program in which the 
Company currently participates). Under WAC 284-43-200(2), 
sufficiency and adequacy of choice may be established by the carrier 

. with reference to any reasonable criteria, including provider-covered 
pO!'son ratios by specialty, primary care Jlrovider-covered person 
ratios, geographic accessihllily, waiting times for appointments with 
particip~tting providers, holll's of operation and the volume of services 
available to serve the needs of covered persons requiring this specialty 
care. W 1\C 284-43-200(2) provides that evidence of compliance v.ith 
tl1c network ad<'quacy standards that are substantially similar w 
standmds establlshcd by state agency pmchnseJ'S (e.g. Mt'dicaid) may 
also be 1.1~ed to demonstrate sufficiency. For these reasons, and the 
fnct that l11e Company's network is substantially similar to the 
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stru1dards established by Medicaid- which the OIC agrees it does, and 
which is demonstrated in its Network Access Plan-·· the Company has 
shown that its network is adequate as to these specialty demon~trates 
its network sufficiency. . 

c) The OIC argues that the Company is not allowed to use "spot 
contracts" aka "single payor agreements" to complete its network of 
providers. The OIC argues that this prohibition is primarily because 
the consumer is nnt protected in those situations fi·om being balance 
billed by the provider hired tmder the "single payor agreement." 
Further, the ore atgues that tbe Company's coniJ:act language does 
not protect tl1e consumer from balance billing either. Virtually all 
c.arriors on occasion use "single payor arrangements" in provision of 
netwOl'k services, e.g., when the cm1st1mer is travellng out of his own 
service area; in the case of an emergency; when the type of services 
rendered by that provider are not commonly required. Indeed, at 
hearing the OIC read language from a Regence health contract which 
specifically allowed for such "single payor agreement~" and described 
one such type of services as those rendered by pediatric specialty 
hospitals. [Testimony of Krei!ler.] The Company does include 
sufficient facilities to ensut•e that aH health plru1 services - including 
pediatric and Level I Burn Services - are accessible to consumers 
without delay and within a reasonable area, and it permitted under 
WAC 284-43-200 to arrange for "single payor agreement~" in the case 
that a pediatric specialty hospital is required or a Level I Burn Unit is 
required. Therefore, by this showing, and by the fact that the 
Company's plan is substantially similar to its Medicaid network, the 
Company is not requiredtc have included pediatric specialty hospitals 
or Level I Burn Units within their provider network .. 

However, the O!C is correct that the Company'R contmct language is 
unclear about the fact that the consumer cwmot be subject to balance 
billing in any situation, whether the provider is one worldng through 
an "individual payol' agreement" with the Company or whether the 
provider is a regular Company nctwoxk pro>'ldcr or whether the 
provider is a Company network provider through Healthways. The 
Company must promptly chango its contract language in thi~ 8~~tion to 
clearly inform the consumer that he is protected fi·om balance billing 
in all of these sitllations. Clear hmgmtge which has been deemed 
approved by the OIC is found in tbe Regence contmct read into the 
record at hearing. Purther, a.ltl1ough the ore does not require carriers 
to file their "single payor ag1·ccmcnts" with the OIC, in U1is particuh1r 
situation, given the OlC's concern, the Company shall promptly 
provide to the ore the form of "single payor agreement" which it will 
use when needed; the form must include a hold harmless clause 
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complying with applicable rules so that the OIC has assurance that the 
consumer is protected from balance billing in any of these three 
s.ituati ons. 

10. The Bronze Product, Specialty Drug benefit Includes a $350 maximum 
"eligible coinsurance chc1rge" before the service is paid at 100%. This dollar 
amount is a deductible and must be set forth in the policy, rate, and binder as 
such. The benefit as stated in the policy Is misleading per RCW 48.46.060(3)(a0 
[sic]. 

The OIC identif1ed this section as a concern for the first tlmc on July 31, 2013 
(apparently of necessity as this language was first included in the Company's 
filings in its July 25 filing). The OIC argues that the Company seeks to place a 
$350 deductible on specialty drugs, which deductible does not exist for other 
drugs and thus is illegally discriminatory against enrollees who have health 
conditions that require these drugs and is a violation of fue community rating 
requirement, citing RCW 48.46.064 and WAC 284 .. 43-877(9)(c). In addition, the 
OIC argues that a policy may !lot include a hidden deductible such as this, which 
misleads consumer~ in violation ofRCW 48.46.060(3)(a). Once again, fue parties 
do not disagree on fue requirements of the rules but only on whether the wording 
accurately represents the statutory requirements. For this reason, the OJC should 
promptly review and/or suggest amended language which would meet any 
remaining concerns that the current language is misleading or does not comply 
with RCW 48.46.064 or WAC 284-43-877(9)(c). . 

13. The Pharmacy Benefit Template, Plants and Benefits template and policy do 
not match. Forexample, HIOS Plan ID 61836WA0030001 defines it will use 
Formulary ID WA F003, Formulary ID WAF003 Is a 4-tler pharmacy option 
utilizing copay cost share requirements. The Schedule of Benefit.~ jor this Bronze 
Product defines certain drug tiers are subject to coinsurance [sic]. WAF003 does 
not Include any coinsurance requirements. 

The OIC first identified rhis concern to the Company in its July 31, 2013 
Disapproval Letter (of necessity as appan:ntly the templatll was not f11ed with the 
ore until July 25 and up until that time this information had beeo. provided 8.8 

"TBD"). The OTC advises that this provision can be nmwdied if the Company 
changed. "co-pay" to "co-insurance" in the three places identified in the contract, 
[Testimony of Kreitler.] Therefore the OlC should promptly review and/or 
suggest amended language which wotdd meet any remaining concerns that the 
current language is misleading or does not comply with applicable rules. 

13. 111e OIC did not present evidence regardiug the level of importance or co!'Xcctability of 
its concerns, expressed in its July 31 Disapproval Letter, about the Company's rate filing and 
binder filings. They are the..~e, in total: 
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1. You did nat add the counties you offer these plans In amo [sic] the rate 
schedule or a separate document on the Rate/Rule Schedule tah. 

First, the Company asserts there are no statutes or regulations that require it to 
include the counties offered in its plans onto a "rate schedule" or in a Rate(Rule 
Schedule tab, nor did the O!C provide any nuthority for this requirement. Second, 
the Compmy argues that the OIC has had since May 1 to identif)' this alleged 
deficiency but raised it for the first time on July 31; and had the Compmy been 
notified this was a concern it would have been easily remedied. However, the 
Company argues that it had already clearly identified the counties that were 
offered in its plan in its product submission. [Revised Product Submission, 
submitted July 25, 2013.] The Compmy also argues that the ofrered counties 
wel'e also included in its Form A submissions with the most updated list included 
in the off-cycle Form A submitted July 25 and as part of its binder submission, 

. and that therefore there should have been no question regarding which counties 
were included in the Company's plan. Testimony presented by the Company was 
persuasive and indeed, there appears to be no clear authority fGl' the 0!C to 
requite anything fmther from the Company at this time. The OIC staff actuary 
who reviewed this rate filing presented no evidence, and little value could be 
placed on nonspecific evidence from an OlC actuary who had not reviewed this 
:filing and could only testify genm•ally. For this reason, the OJC should promptly 
review this requirement in light of this ConclUBion. 

2. You did not provide mMhodology, justification, and calculations used to 
determine the contribution to surplus, contingency charges, or risk charges 
included in the proposed base rates. Furthermore, your definition of "pr~jlr" and 
"contribution to surplus" is inconsistent with WAC 284-43-YIO(J 3). 

The OI C argues that the Company failed to provide methodology, Justification 
and calctJlations used to. determine the contribution to surplus, contingency 
charges, or risk charges included in the proposed base rates. However, based 
upon 1) evidence and argtmlcnt presented by the Company and its consulting 
actuary; and 2) evidence and argument presented hy the OlC which lacked 
evidence from its reviewing actuary and presented unclear evldtmce from another 
OIC actuary who had not been involved in this review, it is concluded that the 
Company showed that it has provided methodology, justification and calculations 
as rcquiJ'cd. [Testimony of Jason Nowakowski, Principal a11d Consulting Actuary 
with Milliman, Inc. in Seattle; Testimony of OIC Actuary Shirazali Jetha.] This 
concern is of no validity. 

3. You did not submit the calculations and justification of the areaftwtors. You 
mentioned that Exhibit 3 describes the expected reimbursement level as a 
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percentage of Medicare and rating factor8 hy rating area. However, the1·e is no 
Exhibit 3 attached to the rate filing. 

The Company did attach Exhibit 3 to the rate filing as required. [Testimony of 
Nowakowski; Testimony of Jethn.] This concern is of no validity. 

4. You did not provide the supporting documentation and ca[(:ulations /or the 
figures used to calculate the Index Rate to Bcme Rate in Appendix F,, You 
mentioned thai Exhibits 4A and 4B include detailed calculations jbr SG&A and 
Licensing, Taxes and Fees. However, there are no Exhibits 4A and 4B attached 
to the rate filing. 

The Company attached Exhibits 4/\ and 4B to the rate filings as required. 
[Testimony of Nowakowski; Testimony of Jetha.] This concern is of no validity. 

14. The OIC's reWJon~ for disapproval of the Company's Binder filing are included at Nos. 
14 and 15 of its Disapproval Letter, as follows: 

14. You do not rate based on tobacco use. Therefore, c:ell KlO should read "Not 
Applicable" in the Rating Business Rules template. 

15. You do not have a tobacco-use factor. The Rate Data template should not 
include a tobacco rate column. 

In its Heari'ng Brief, the OIC admits that these objections were "simply technical 
corrections." [OIC's Hearing Brief, p. 19.] Although the OIC does not cite to 
any statute or regulation that requires the changes it required in Nos. 13 and 14, 
had the 0 I C raisl:ld these issues prior to disapproving the filings on July 31, 20 13 
the Company could have remedied these issues fairly quickly. For this reason, the 
ore can require the Company to make these technical corrections, but they 
cannot be lll1 obstacle to approval of the Company's filings. 

15. Based upon carefal consideration of the evidence presented, and the <U·guments of the 
parties, and upon the above :Findings of Facts and Conclusions of l ,aw, it must be rewgnized th~t 
the specific situation involved in this particular review of the Company's tllings ls unique. This 
situation involves uniquely short time frames mandated by the ACA for review and approval of 
the Exchange filings (as opposed, e.g., to the more normal File and Use pi'Ocess of ore 
upprov~h; off1ling~); il involve~ uniquely complex new federal statutes which wel'e the ~ubject uf 
over I 00 new federal regulations, interpretations, reinterpretations and other dictates and changes 
thereof; and it involves already complex state rules and other uniquely difficult challenges for 
both Uw OIC, the Exchange and canim·s seeking approval and certification to ~dl their pruduct~ 
through tlw Exchange. Allowing a window of time for modifications following the submission 
deadline is well within the OIC's discretion and in full accord with federal rules and the clear 
goals of botll federal authorltics and the Exchange. Under tho circumstances presented here, 
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permitting the Company lo quickly make modifications as indicated above is reasonable and 
appropriate. For the OlC to now fail to provide the Company with a short time periotl, and good 
comrmmication and cooperation, in order to allow the Company to address the GIC's con0etns ~~s 
identified in its Disapproval Lettel' (as modified by the Conolus\onR above) would be to invite n 
consideration that the OIC might have erred in disapproving the Company's filings on July 31. 
For the ore to use its discretio'n in allowing the Company to quickly make modifications now
so that the Company has the opportunity to gain approval and certiftcation to sell its products 
through the Exchange for 2014 is reasonable and permissible and would both ensure that the 
Company is in compliance with applicable rules and ensure the OIC's review process was 
reasonable under these unique circumstances. 

ORDER 

On the basis of the foregoing Findings of Facts and Conclusions of Law, 

IT IS HEREBY ORDERED that the Washington State Inslll'ance Commissioner shall allow the 
Company a short period of time, which would still acconunodate the hxchangc in its 
responsibilities, in which to make new/amended filings which remedy the OIC's obncerns 
cxprcss~.d in its July 31, 2013 Disapproval Letter (as modified by the Conclusions above); 

IT IS FURTHER ORDERED that it is expected that, beginning on the date of enlry of this 
Order, the OIC will provide prompt, reasonable guidance and recommended language to the 
Company as appropriate to as~ist the Con1pany in remedying the OIC' s concems expressed in its 
July 31,2013 Disapproval Letter (as modified by the Conclusions above), with the common goal 
ofa~sisting the Company in obtaining the OIC's reasonable review and approval of its filings in 
time to be certified by tile Exchange for sale in 2014; 

IT IS FURTHER ORDERED that the OIC shall give prompt review and reasonable approval 
of the Company's filings provided the Company has addressed the reasons for disapproval set 
forth in the OIC's July 31, 2013 Disapproval Letter (as modified by the Conclusions above) to 
the reasonable satisfaction of the OlC and being guided by the above Findings of Fact and 
Conclusions of Law above; 

IT JS l!"URTHI<3R Ol:WERED that in light of the unique circumstances of this matter, this 
proceeding shall remain open until the Company has made new/amended filings, tlu·ough the 
Company's atld OlC's communications together, and lmtil the ore has made determination 
concen1ing approval of these new/amended filings. At that time, ti1e parties shrul notify the 
undersigned of the disposition of the OIC's review of the Company's amended/new fiHngs; 

IT IS FURTHER ORDERED that, also in light of the unique circumstances of this matter, 
should the patiics have questions about tho above Conclusions of Law as they relate to tho 
approvability of any new/ame11ded filings, they may contact the Hearings Unit tc discuss the 
issue, which would involve the parties and the undersigned, in an ef1'ort to promptly resolve any 
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outstanding issues which might otherwise delay prompt settlement of any issues concerning new 
·language and/or the O!C's review and reasonable approval thrlf. 
ENTERED AT TUMWATER, WASHINGTON, thi~ day of September 2013, pursuant 
to Title 48 RCW and specifically RCW 48.04 and Title 34 RCW and regulations applicable 
thereto. 

Chief Presiding Officer 

!'!JI§.\!a[\t jq _ _RCW_j4,Q.5.461(3), the P<\tties are advised that they may seek reconsiderati0!1.9JJhl!l 
order by filing a request for reconsideration under RCW 34.05.470 with the undersigned within 
·1 0 days of the date of service (date of mailing)_ofJhi§.Qtder. Further. thtl.Pffi~ti~s.[)l:e advised that, 
ptu·surutl to RCW 34,05.514 and 34,05.542, this order may be lll?PCaJcd to Sul?crior Court by, 
within 30 days after date of service (date of mailing) of this order, I) filing a petition in the 
S.!!Pi'rior Court. at tl1e petitioner's option. for (a) Thurston County or (b) the counlY~.0f.th~ 
petitlonel"s residence OLRrinRiJ?.!l! !?lace of business: and 2) c!elivery of a copy of the petition to 
~he Office of the Insurance Commissioner; and 3) depositing copies of the petition upon all9th.et: 
partics,ofrecord.and the Office of the Attorney General. 

1 declmo ltmier penolty ofpill:jury umbr th~ laws ofl"hf, Stat¢ ofWnsl~llgtOI~ that on the dute listed below, lmailmt Ol' c.·mne(l do1ivet)' thtuueh 
norm.al ot'flcc ml'lllbtg cuswm, a 1Mi <:opy of this tlocmne:nl!o-llu: fvllowing people atilwir ad(hosses lis-ted 11bove: Jny Fnthi, M.D., Katio 
Rogers, Maren Norto11, Esq., Btlrbnro Nay, 1l~<J., Mlko K1·eldler, Jame~; T. Odinl'lle, John F. H~n11e, Esq., Matoht SUcklot', Esq., ruu~ Annal .i~ll 
Gcllcrmmm, Esq... rc(_ 

DATED ihis_£_ dRY ofScplell1ber, 2013. 

..!<-. -r!:!~ a (!{c._ __ ~----· 
KELLY A. cA:!l\Ns-

~--------------------------~==~~= 
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NATURE OF PROCEEDING 

On July 31, 2013, the Insurance Commissioner ("OIC") disapproved Coordinated Care 
Corporation's ("the Company") July 25, 2013 binder, form and rate Jlling for its Bronze, Silver 
and Gold fndividual Plan Filings for Rales relative to the new Washington State Health Benefits 
Exchange for 2014. The reasons for the OIC's disapproval (also called "objections") are set 
forth in the OlC's July 31 Disapproval Letter. On August 13, the Company Jllcd a Demand for 
Hearing to contest the OTC's disapproval, contending that some ofthe OIC's objections were not 
supported by Jaw amllor were inconsistent with prior feedback from the ore, and also 
contending that the OlC had not made some of thcso objections until the deadline date of July 31 
which allowed the Company no time to resolve the .issues or cure the deficiencies. Because the 
ore requested an expedited hearing, after proper notification the hearing was held August 26, 27 
and 28 and the undersigned entered her Findings of Facts, Conclusions of Law and Final Order 
("Final Order") on September 3, Ther~Jafter, on September G the OIC filed its Motion for 
Reconsideration of the Final· Order ("Motion"), asserting that the Final Order failed to resolve 
the matter with a deCision on the merits ... exceeding administrative judicial authority ... ; 
contained conclusions based ~tpon improper admission of evidence of [the OIC's] settlement 
negotiations with other carriers; contained errors of law concerning network adequacy; and 
contains the erroneous jiwtual conclusion that OJC improperly refitsed to communicate with 
Coordinated Care following the July 31, 2013 denial. Finally, the OIC implies lhat the fact that 
the undersigne<l considered evidence of the orC's communications with other carriers after July 
31, hut reiused to communicate with the Company after July 31, might signify that the 
undersigned might be biased and prejudiced. On September 27 the Company tiled its Response 
opposing the OTC's Motion for Reconsideration, asserting that the Final Order resolved all 
matters at issue on the merits, fell well within the scope of the Chief Presiding Officer's 
authority, [and] correctly considered evidence of the OIC's settlement negotiations with other 
carriers .... Finally, the Company asserts that The OIC's accusation thai the Chief Presiding 
Officer is somehow biased or prejudiced [for considel'ing evidence ofthc OIC's communications with 
other oa1Tiers but not with the Company] is completely unfounded , .. (and TI.trther that] !t]he OlC 
presents no other evidence to suggest that Chief Presiding Officer was not impartial here, 

Therefore, in entering this Order' on OIC's Motion for Reconsideration, the undersigned 
has careihlly reviewed the OIC's arguments in its Motion for Reconsideration, Coordinated 
Care's Response in opposition to the OlC's Motion for Reconsideration, all applicable sta\\t\es, 
regulations and case law cited by the parties, the record of this proceeding and the entire hearing 
file. Each of the sections of the Final Order, and procedural issues, which the ore contests in its 
Motion ibr Reconsideration is id<mtified and considered in detail in the fillalysis section b~low. 

Standard of Review of Motion for Reeoosldcration. In its Motion for Reconsideration, the 
Insurance Commissioner does not identify the legal standards that govern motions for 
reconsideration. However, while Wa.>hington's Administrative Procedures Act, at RCW 
34.05.470(1), authorizes "a petition for reconsideration, stating the specific grounds upon which 
relief is requested," lt defers to the standard of review established by an agency through 

r i 

i ! 
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rulemaking. The APA does not indicate the standard of review in the absence of agency rules on 
the matter, nor has the OIC adopted any such rules of its own. Given this dearth, state rules !Uld 
st!Uldanls goveming motions for rcconsiclcration should provide guidance here, particularly 1) 
Washington Civil Rule 59, Additionally, Washington courts often look to the decisions of other 
courts, even federal courts, for the persuasiveness of their reasoning when trying to decide 
similar matters, and for that reason it is also helpful to look for guidance to the federal law used 
by federal courts in Washington hearing civil matters, particularly 2) Fed. R. Civ. P. 59 !Uld 
Local Rule 7(h). · 

1) Washington's state courts follow Civil Rule (CR) 59 when considering motions for 
reconsideration. CR 59(a) provides a list of nine specific grounds for granting motions 
for reconsideration, briefly: l) irregulruity in the proceedings; 2) misconduct; 3) accident 
or surprise; 4) newly discovered evidence that the moving party could not with 
reasonable diligence have discovered and produced at the trial; 5) passion or prejudice; 6) 
error in assvssment: of recovery; 7) that there is no evidence or reasonable inference fi·om 
the evidence to justify the decision or tlmt it is contrary to law; 8) error in law occurring 
at the trial and objected to at the time by the moving party; or 9) that substantial justice 
has not been done. Whether one of these grounds is met is "addressed to tl1e sound 
discretion of the trial court and a reviewing court will not reverse a trial court's ruling 
absent a showing of manifest abuse of discretion." Wilcox v. Lexington Eye Institute, 130 
Wn. App. 234, 241, 122 P.3d 729 (2005). Washington state courts also caution that a 
motion for reconsideration should not be used as a vehicle to get a "second bite at the 
apple." "CR 59 does not permit a plaintiff to propose new theories of the case that could 
have been raised before entry of an adverse decision." Wilcox, 130 Wn.App. at 241, 
citingJDFJCorp. v. lnt'l Raceway, lnc., 97 Wn.App. t, 7, 970P.2d 343 (1999). 

2) Washington federal courts view motions for reconsideration similarly, but the federal 
court standatd more clearly emphash~es that such motions seek an "extraordinary" 
remedy that should normally be denied. This standard was recently Bel forlh in a June 20, 
2012 order by Judge Robert J, Bryan in the civil action White v. Ability Ins. Co., No. 11-
5737-RJB (W.D.Wash.): 

Pursuru1t to Local Rules W.D. Wash CR 7(h)(a), motions for 
reconsideration are disfavored and will ordinarily be denied. unless there i~ 
a showing of a) m!Ulilest error in the ruling, ol' b) facts or legal authority 
which could not have been brought to the attention of the court earlier, 
through reasonable diligence, The term "inanifest error" is "~n error that 
is plain and indisputable, and that amounts to a complete disregard of the 
controlling law or the credible evidence in the record." Black's Law 
Dictionary 622 (9'h ed. 2009). 

Reconsideration [s an "extraordinary J'etncdy, to be used sparingly in the 
interests of :finality and conservation of judicial resources." Kon.a Enters., 
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Inc. v. Estate of Bishop, 229 F.3d 877, 890 (91
h Cir. 2000). "[A) motion 

for roconsidcration should not be granted, absent highly unusual 
circumstanoe.9, unless the district court is presented with newly discovered 
evidence, committed clear error, or if there is an intervening change in the 
controlling law." Marlyn Nutraceuticals, Inc. v. Mucos Pharma GmbH & 
Co., 571 F.3d 873, 880 (9'h Cir. 2009). Neither the Local Civil Rules nor 
the Federal Rule of Civil Procedure which allow for motions for 
reconsideration is intended to provide litigants with a second bite at the 
apple. A motion for reconsideration should not be used to ask a court to 
rethink what the court had already thought through - rightly or wrongly. 
Defenders of Wildlife v. Browner, 909 F.Supp. 1342, 1351 (D.Ariz. 1995). 
Mere disagreement with a previous order is an insufftcient basis for 
reconsideration, and reconsideration may not be based on evidence and 
legal arguments that could have been presented at the tin1e of the 
challenged decision. Haw. Stevedores, Inc. v. HT & 1' Co., 363 F.Supp.2d 
1253, 1269 (D.Haw. 2005), "Whether or not to grant reconsideration is 
committed to the sound discretion of the court. Navajo Nation v. 
Confederated Tribes & Bands of the Yakima Indian Nation, 331 F.3d 
I 042, 1046 (9th Cir. 2003). 

Btu·deu of Proof and Issue at Hea1·iug. First, the OIC filed a Motion to Determine Burden of 
Proof at ho&ing, requesting entry of an order estsblishlng that the Company bears the burden of 
proof in this case and that the applicable standard is abuse of discretion or error of law. The 
OIC's Motion to Determine Durden of Proof concerned virtually only which patty has the burden 
of proof, and at the outset of the hearing the Company agreed with the OIC that the Company 
had the burden of proof. 1 Second, at the outset of the hearing the parties agreed that the 
Company must prove its c~se by·a preponderance of the evidence. Third, at the outset of the 
hearing the parties also agreed 011 the issue at hearing. The burden of proof and issue at hearing 
was stated in Conclusion of Law No. 2 in the Final Order, was not raised by the OIC as an issue 
in its Motion herein, and remains correctly stated as follows: ftllw Company be(l}w the lmrde11 
of' proving, by a prepondera11ce of the evtr/(mce, that o1i July 31, 2013 the OIC erred iu 
disapproving Coordltwted Care Corporation's June 25, 2013 Bronze, Silver and gold 
Individual Plan Filinv [o1· 2014. [Emphasis in original.] In its pleadings and at hearing, the 
parties agreed that this issue J'cquiros an evaluation 1) of the Company's July 25,2013 filing as il 
was made on July 25; and 2) ofthe OIC's July 31, 2013 disapproval of this filing as it was made 
on July 31. 

I Although it! this Motion herein the ore has not raised any issue l'CgaJ•ding tho application of tho abuse of disorotion 
or oJI"llr uf law slllrtdur<l>, at the end of it• Motion to Dotcrtninc Hurdcn ofl'l:oof tb.e OJC simply stated It Is 
important Ia '""'P in mind that this is not a disciplinary case. The OIC does not seek to lmpo.se a penalty 01' revoke a 
license and no constitutional provisions demand heightened scrutiny qfthe agency's action. the OJC staff therefore 
rospectfully submlts that Coordin.ated Care Corporation as the party seeking relief ... must demon8trate an abuse of 
discretion o1· an error law ln. ordm· to prevail. In its Motion the OlC did not assert that in some types of activities 
tlte abuse of discretion standard might apply and in other activities the en·or of lnw st!Uldurd might apply. 
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At~AL YSIS-Discussion of Balllllce of Arguments and Evidence 

It is important to note that, as shown in the Final Order, the unJiersigned's fair and 
thorough weighing of the Company's and the Oles arguments and evidence relative to some of 
the significant issues involved in this matter could only lead to a conclusion that the Company 
.§.tiD]lly met its burden of proof at hearing on these issues. Although, as shown below, the Ole 
misconsttues some parts of the Final Order, at the same time the OIC seems to be contesting 
every issue which it believes was not. decided in its favor and attacking the Final Order and its 
mtthor lor tho outcome of this administrative hearing. Had the OIC presented clear. consistent 
arguments, along with sufficient evidence to support its argument~. then these issues might well 
hflve been decided differently in the Final Order. A more specific discussion of this situation is 
detailed further below, under the issues to which they pertain. However, most generally, tho OIC 
presented three witnesses: 1) The OIC presented its OTC contract analyst Jennifer Kreitler, who 
reviewed the Company's filing from the begi!Uling and either taught or participated in the OIC's 
many classes held to train carriers in making filings for their Exchange products which were 
compliant with the ACA and state laws. While very capable, she lacked legallmowledge and 
understanding in some areas and was unable to justify portions of her review and disapproval of 
the Company's filing; she also occasionally changed her testimony and interpretations of rules, 
and" partic\llarly when quostioned by opposing counsel on cross examination- was occasionally 
shown to have had no reasonable basis for her disapproval of some sections of tho Company's 
filing (e.g. written notice requirement which was one of her bases for disapproval); 

2) The ore did not present Deputy Commissioner Beth Berendt, who 
(pursmt:nt to Ms. Kreitler's testimony) was Ms. Krcitler's superior and had been in charge of the 
Company's filing from the beginning; who along with Ms. Kreitler met with the Company; who 
apparently made the bulk of the decisions regarding approval or dis~t:pproval of sections of the 
filing; and who was also the sole individual with whom the Company was allowed to 
communicate in the later stages of the process and up until.July 31. Instead, the OIC presented 
Ms. Berendt's very recent replacement, Deputy Commissioner Molly Nollette, who testified she 
was not yet familiar with Affordable Care Act ("ACA") and had not been employed in her 
omTent positim1 during most of the time when the OIC was reviewing the eClmpany's filing and 
making dccisiollll regarding approval or disapproval of various sections; and 

3) Finally, the OIC also did not present its actuary, J ,ichiou Lee, who 
(pursuant to Kreider's and Jetha's testimony) had reviewed and made deoisions on the 
Company's filing thmughout the process. Instead, the OlC presented actuary Shirazali Jetha, 
who testified he had not been part of the OIC's review of the Company's filing snd even at the 
time ofhis t~stimorw he stated that he had not even reviewed the entire filing, 

In contrast, the Company also presented three witnesses: 
1) The Company presented Sara Ross, its Manager of New Products and Programs 

Operations, who had worked on the filing since its incoption, had attended Rll or most of the 
OIC's training sessions, and had communicated in person and otherwise witl1 the OIC throughout 
the entire filing process; 

.i 
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2) The Company also presented its actuary, Jason Nowakawski, who had worked on 
and indeed drafted most of all of the filing since its inception; and 

3) The Company also presented Jay Fathi, M.D., who has substantial knowledge and 
years of experience in tho aroa of access to and delivery of medical care, and who had been 
involv~.d in and communicated with the OlC since the beginning (his further credentials are 
detailed below). 

OIC's Arguments. The OIC presents four arguments in support of. its Motion for 
Reconsideration. While some of the OIC's arguments arc repeated in its arguments, they are 
each identified and addressed below under at least one of the OIC's arguments: 

I. (OIC's Argument No. 3 in support of its Motion for Reconsideration): The network 
adequacy issue. The OIC argues that the Final Order contains errors of Jaw that 
effectively force the OIC to permit Coordinated Care to eutei' the Exchange with an 
insufficient network [Pediatric Specialty Hospitals and Level I Burn Units), 
contrary to the laws applicable to health maintenance organizations. 

In response, tho network adequacy issue is perhaps the most significant issue in this proceeding. 
This issue questions whether the Company is required to include Pediatric Specialty Hospitals 
and Level I Burn Units in its network.' 

A. Network Adequacy: inclusion of Pediatric Specialty Hospital(s) and Level I 
Burn Unit(s). As referenced in Analysis ahove, this issue involved a clear imball\nce of 
arguments m1d evidence presented by the parties. The Company met its )lw;c;l,;n .. of proof to 
suppmt its position. Had the OIC presented clearer and more focused arguments, and strong, 
adequate lllld consistent evidence to support its 9.!lr!Y-t.!!Jl.Qf!iitg.l! that Pediatri.c Specialty Hospitals 
and Level I Burn Units must be included in the Company's network then this issue may well 
have been decided differently. All efforts would have been made to allow and consider any 
evidence the OlC presented on this issue· fi"om its quali.fil'.VJll.ft:. .. otber professionals, interested 
providers and parties - along with the Company's evidence. 

Some evidentiary probhnns at hearing are summarized below: 

(1) The OTC testified that its remaining network adequacy issues were that 

' Whiie llle OIC does not identify Pediatric Specially Hospitals and Levell Burn Units in its Motion herein, and 
although as detailed below the OIC presented conflicting testimony on this l'equirement, these were the only two 
types of providers identified by the OIC (at least at some paints in the hearing) as still needing to be included in the 
Company's notwork, The OIC had <>riginally also inchtdcd massage therapists as needing to be inclt1ded but by the 
end of the hearing, based Ul>on evidence from the Company that massage therapists we!"~ab·eady included, tlle OJC 
dropped its objection that no massage therapists were included in the Company's network. In addition, tho OJC 
ass'etts tluat the Final Order "effectively forced" or "required" or "directed" the O!C to approve the Company's filing 
and/or to settle tbe issues herein with Ute Compatty; oldtough this assertion is made in severn! sootions ofthe OIC's 
Motion, it is addressed in section II. A. below. 
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Pooiatric Specialty Hospitals and Level I Durn Units were not included in the Company's 
network [testimony of Kreitler]. Relative to this issue, the Company presented clear 
argument and evidence, correctly, that neither RCW 48.46.030 nor WAC 284-43-200 
specifically require it to include Pediatric Specialty Hospitals and Level I Burn Units in 
its network, but that instead WAC 284-43-200 requires that A health carrier shall 
maintain each plan network In a manner that is sufficient in numbers und types of 
providers and facilities to assure that all health plan services to covered persons will be 
accessible without unreasonable delay. The Company then presented clear evidence, 
uncontroverted by the OlC, to show that it can provide 99% of covored pediatric and bum 
services through its network providers which are non"Pediatric Specialty Hospitals and 
non" Level I Bum Units and that therefore the Company is in compliance with WAC 284-
43-200. More specifically, the Company presentoo credible argument and evidence that 
in its network it has 8,000 providers; bas at least 30 hospitals including Shriner's Hospital 
and Sacred Heart Modica! Center in Spokane and Mary Bridge Children's Hospital in 
Tacoma; has all of the Providence network of providers and apparently all of the Swedish 
network of providers (accordingly to Dr. Faithi 's testimony Providence and Swedish have 
merged and have the same negotiating comtnittee); that it went to talk to- and contracted 
with- all willing providers in rural counties; and that its network covers 14 counties. This 
testimony was pdmatily from Jay Faithi, M.D., a family physician who worked for 14 
years in community care clinics for Mooicaid patients and the nninsured, then has worked 
for Swedish health services as its Dirl!ctor of Primary Care and cummtly remains there as 
an instrnctot· in Swedish's family practice program. lri contrast, the OlC did not object to 
this testimony, rn1d presented no testimony of its own to contradict or raise a reasonable 
question about either the testimony or the individual physician presenting it (Dr. Faithi is 
CEO of the Company). Neither did the OIC present clear evidence of its own to 
controvert the Company's testimony or to support its current position that the Company 
cannot maintain each plan network in a manner that i,v sufficient in numbers and types of 
providers and factltties to assure that all health plan services to covered persons will be 
accessible without unreasonable delay even with its cnrrent network, or that the 
Company crumot comply with this mlc unless it included l'ccliatric Specialty Hospital(6) 
and r ,eve! I Burn Unit(s) in its Mtwork. Indeed, the OTC even changed its own position 
on whether these two types of providers were or were not r~quired to be included in the 
Company's network. Indccq, e.g., as discussed bvlow, the OIC could not identify a 
single service that the Company's ctnTent network could not provide,.except for NICU 
services which the Comp<my had already identified in its filing. 

(2) Tho OIC's position on whether RCW 48.46.030 or WAC 284-43,200 do 
01· do not require that Pediatric Specialty Hospital(s) and Level I Butn Unit(s) be included 
in the Compruw's network was inconsistent. Fit:st, in its Hearing Brief, the OIC a1·gued 
that RCW 48.46.030 and WAC 284-43-200 do require the Company to include Pediatric 
Specialty Hospitals and Level l Rurn Units in its network [Hearing Brief, pgs, 9-\2]. 
Second, at headng the OIC first testified that RCW 48.46.030 and WAC 284-43·200 do 
require the Company to include Pediatric Specialty Hospitals and Level I Bum Units in 
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its n"twork [Testimony of K:rcitlcr]. Third, on cross examination the OIC agreed, 
correctly, that these rules do not specifically require the Company to include Pediatric 
Specialty Hospitals and Level I Burn Units in its network [Testimony ofK:reitler] but that 
WAC 284-43-200(1) requires that the Company maintain each plan network in a manner 
that is sufficient in numbers and types of providers and facilities to assure all health plan 
services to covered persons wilt be accessible without unreasonable delay. The OIC's 
witness [Kreitler) agreed that there is no statutory requirement for a pediatric specialty 
hospital to be included in the Company's network, agreed that it does not require that the 
services be provided in a hospital at all - not to mention a Pediatric Specialty Hospital. 
Importantly as well, on cross examination the OIC's witness could not identify any bum 
service or any pediatric services which would be available at a Pediatric Specialty 
Hospital that the Company's network (including Providence) could .not also provide 
except for NICU Level 4 which the Company had already identified in its filing. [E.g., 
testimony of Kreitler (JK) on cross examination: Company; That [NICU Level 4] is the 
only service they [the Company] have identified as an example of potentially one that 
wouldn't be available in the Mtwork? JK: Yes. CC: You don't know of any others? JK: 
No.] 

(3) The Company's clear, uncontroverted evidence showed that Dr. Faithi 
specifically asked the OlC whether Seattle Children's Hospital (a Pediatric Specialty 
Hospital) was required to be included in its network, and tho OlC responded that the 
Company was not required to include Seattle Children's Hospital in its network. The 
Company also presented evidence that if the OIC had told it [the Company] that 
Children's was required to be in its network then it would havo dono so. [Dr. Faithi 
testified I think globally, from our standpoint, there seemed to be a lack of clarity. 1'here 
are very prescriptive network requirements in, for example, Medicaid, and those seem to 
be somewhat lacking in this realm. And so there was some ambiguity, again 1 think I 
already said in our testimony, if we were told "You are required ... to contract with 
Seattle Children 's" then that would've been very clear and we would 'vrt done it. We 
would've made it happen. I asked that question and the answei was No.] The OIC 
neither objected to admission of this evidence nor presented evidence of its own to 
controvett or even question thls evidence. 

(4) Although the OIC di'd not identify lack of Pediatric Specialty Hospitals, 
Level I Bum Units or any other providers or facilities in the Company's network as a 
reason for disapproval in its July 31 Disapproval Letter, it does state that under RCW 
48.46.030 and WAC 284-43-200 the Company is required to demonstrate it has adequate 
arrangements in place to ensure reasonable pro.~imlty to a contracted network of 
providers and facilities to perform services to covered persons under its oonlraoled 
plans. The OIC further advises that it had reviewed Coordinated Care's Provider. 
Network Form A, Access Plan, and GeoNetwork report, and determined the network does 
not have sufficient contracted prOl'iders and ji.1cilities in place to support the services set 
forth in the product. As above, the OJC did not specifY what providers were still required 
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to be included in the Company's network, at hearing the ore advised that the remaining 
providers at issue herein were Pediatric Specialty Hospitals and Level 1 Burn Units 
although as above, the OIC's statements regarding this requirement, with unsupported 
evidence, were not sufficient to controvert the Company's argument and evidence 
presvnted. 

(5) Finally, even if it were appropriate to present new evidence here on 
reconsideration, the OIC in Ibis Motion still fails to argue • and certainly fails to provide 
evidence - that Pediatric Specialty Hospitals and Level I Bum Units must be included in the 
Company's network (indeed, in its Motion the OIC does not even mention Pediatric Specialty 
Hospitals and. Level I Burn Units or otherwise identify just what services must be inclydcd in the 
Company's ne!Y(or\5;). As stated above, had the ore presented clew: argumeD!. and evidence to 
sugport its current position that Pediatric Specialty Hospitals and Levell Burn Units must be 
included then this issue may well have been decided differently. All efforts would have been 
made to allow and_Qpnsider any evidence th~ ore presented on this i.~.§ue - from its qualified 
staff, oth~r urofcssionals, interested Qrovidcrs and patties- along with the Company's evidence. 

B. Network Adequacy: can the Company's complionce with network adequacy 
standards for Medicaid pa1·ticipatlou be used to demonstrate network sufficiency required 
by WAC 28443-200(1) for Exchange products? In its Motion on this issue, as discussed 
above in Analysis - Discussion of Balance of Evidence, the ore seems to fail to recogni~e the 
primary importance of presentation of clear and persuasive argument and evidence concerning 
thv proper interpretation and application of WAC 284-43-200(1) and (2); instead, the OIC simply 
argues that the Final Order misconstmes WAC 284-43-200(2). WAC 284-43-200 provides: 

' 

(1) A heafth carrier shalf maintain each plan network in a manner that is 
Si1fficlent in m~mbers and types of providers and facilities to assure that all health 
plan services to covered persons will be accessible without unreasonable delay. 
Hach covered person shall have adequate choice among each type of health care 
provider, including those types of pmviders who must be included in the network 
und~;~r WAC 284-43-205 . ... Each carrier shall ensure that its networks will meet 
these requirements by the end of the first year of initial operation of the network 
and at all times thereaftet. 

(2) S~~:ffictency and adequacy of choice may be established by the carrier 
with reference to any reasonable criteria used by the carrier, including hut not 
limited to: Provider-covered person ratios by specially, primary cur~;~ provider
covered person ratios, geographic accessibility, waiting times for appointments 
with participating providers, hours of operation, and the volume ofteclmo/ogical 
and specialty services available to serve the needs of c'overed persons requiring 
technological(y advanced or specialty care. Evidence o( carrier cQ!I1J21icmce with 
network adequacy standards that are substantially similar to those standards 
estahlis~ed by state agency health r.are purchasers (e.g·.. the state health care 

I 
I 
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authority and the department of social and health services) and by private 
managed care accreditation organizations may be used to dqmQ}1fi!r..ate 
sulliciency. 

(3) In any case where the health carrier has an ab11ence of or an insuaicient 
number or ly]ze of participating providers or facilities to provide a particular 
cov.ered health care service. the carrigr shall ensure through referral by the 
primary care provider or otherwise that the covered oerson obtains the covered 
service from a ..P.rovtder or [acillty within reasonable proximitY of the covered 
person at no greater cost to the (:overed person than ilthe service were obtained 
fi'om network providers and filcilitz'es, or shall make other arrangements 
acceptable to the commissioner. [Empha~es added.] 

In it Motion, without identifying any section of the Pinal Order in Stlpport of its 
argument, the OIC inconcctly assumes that the Final Order erroneously coriflates [the 
Company's] ... Medicaid network a.~ an. 'adequate network' for commercial products .... 
[and] argues that the Final Order does not provide its statutory or legal basis for the 
conclusion that a Medicaid network is automatically adequate for a commercial policy. 
Apparently, the Final Order misconstrues the provision of WAC 284-43-200(2), which 
provides that evidence of compliance with network standards for public purchasers 'may 
be used to demonstrate sufficiency' to mean that, if a carrier has a Medicaid network for 
it.s Medicaid products, It has hy operation of law demo11.strated compliance with network 
standard [sic] for public purchaser concerning every service provided under the carrier's 
commercial contracts, regardless of whether public purchasers are required to include 
those services or providers. The OIC goes on to argue that this is particularly imp011ant 
for Medicaid carriers whose plans do not have to offc1· all of the ten essential health 
benefits required under the ACA. 

In response, first., tlw OIC has lnisread the Final Order. Although the OIC fails to 
point to any section of the Final Order which states what the OTC suggests, clearly WAC 
284-43-200(2) docs not conclud[ e] that a Medicaid network is automatically adequate 
for a commercial poltcy. Nor does the Final Ordet· provide Its statutory or legal basis for 

the conclusion because the Final Order no where makes this conclusion. Second, of 
course the differences between Medicaid networks and ACA networks is an 
important distinction. 'l'hc OlC fails to point to any ·portion of the Final Order which 
might supp01t its argument he(e, At any rate, in consideration ofthe issues 
herein and entry of Uw Final Order, little weight was given to the fact that the Corripany 
had its network approved by the Washington State Health Care Authority for usc in the 
Medicairlmarket, although certainly WAC 284-43-200(2) does provide that sufficie~Wy ... 
may be established by the carrier with reference to any reasonable criteria used by the 
carrier, Including but not limited to ... the volume of.,. specialty services available to 
serve the needs of covered persons requiring ... specialty care. Evidence of carrier 
compltanoe with network adequaey standards that are substantially similar to those 

I 
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standards established by state agency health care purchasers (e.g., the state health care 
authority and the department of social and health services) ... may be used to demonstrate 

sufficiency. It is interesting to note aa well, however, that at hearing, the OIC seems to 
have contradicted its position here, in testifying that standards for network adequacy are 
found In WAC 284-43-200, and that one of the ways to establish network adequacy is 
evidence of carrier compliance to network adequacy standards that are essentially similar to 
those standards established by state agency health care purchasers , .. state health care 
authority. The OIC fUJther testified that this was an available standard and [a]n acceptable 

standard which carriers can use to establish adequacy. [Testimony ofKreitler,) 

C. Network Adequacy: can the Company use single case contracts for pedlatric 
specialty and level 4 burn sel'Vices? Once again without identifying any specific section of the 
Final Order to which it objects, and without identifying the providers· at issue as Pediatric 
Specialty Hospitals and Level I Burn Units, in its Motion the OIC asse11s that the second error 
the Final Order make$ regarding network adequacy concerns the Company's failure to contract 
with Pediatric Specialty Hospitals and Level I Burn Units and to instead use single case contracts 
in limited occasions.3 CHing RCW 48.46.030(1), the OIC argtuls that aftmdamental requirement 
for HMOs is that alt covered services must be provided either directly [e.g, Group Health] or 
through contracted [network] providers. 

In response, first, in the hearing and now in this Motion, tl1e OTC fails to present a convincing 
argument that RCW 48.46.030(1) acttLally does prohibit HMOs from utilizing single case 
contracts, Second, the OJC ignores WAC 284-43-200(3), cited above, the regulation which 
implements RCW 148.46.030(1) written by and adopted by the OIC, which actually does 
expressly allow carriers to utilize out-of-nstwork providers as long as the consumer is not put in 
a worse position. For this reason, once again, the undersigned considered the Company's 
argument and evidence against the OIC's argument and evidence in considering and entering the 
Final Order: in its Prchcaring Brief the Company argned [Prehearing Brief at pg. 9- I 0], and at 
hearing presented evidence [Testimony of Fathl], that it can provide pediatric services, including 
hospital services, through its four children's specialty service pl'Oviders and hospitals and ill'gued 
that these providers can provide 99% of the services provided by Seattle Children's Hospital. 
[Company's Preheari:ng Brief at pg. 12-11; Testimony of Fathi.] While the Company 
ar,;knowh;dged there may be rare, unique types of care that are not provided by. its network 
facilities, it would provide those services through use of single case contracts, which it argued 
persuasively were allowed under WAC 284-43-200. Indeed, the Con1pany raised evidence of a 
Rt!gence contract that specifically handles provisio11 of pediatric specialty services through single 
case contracts which was apparently approved by the OIC and ouncntly on the ma:dtet. Finally, 

3 While the OJC docs not identify Pcuiatrio ~pocialty Hospitals and Level I Burn Unitll in ita Motion herein, these 
were the only types of providers identified by tlJC ore as still needing to be included in the Compat\y'S network. 
The OlC had originally also included massage therapist.l as needing to be included but by the end of the hearing, 
based upon evidence. from tl1e CompaJ>y that massage therapists were already iududed, tl1e OIC dropped its 
objection that no massage therapists were included in the Company' a network. 
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the Company went on to argue in its Preheating Brief and in testimony at hearing that it believed 
the OIC's real complaint appears to be that it did hot include S~mttle Children'~ Hospital (the 
renowned Pediatric Specialty Hospital affiliated with University of Washington) in its network. 
In its Prehearing Brief the Company further asserted, and at hearing presented uncontroverted 
testimony, that in July 2013 the OIC expressly told the Co!llplllly that it was not required to 
contract with Children's to have an adequate network [Testimony of Fathi] and that it would 
have contracted with Children's if the OIC had advised it that it was required to do so. 
[Testimony ofFa!bi.] 

In conttast, at hearing the OIC did not dearly raise the distinction it now might be making in this 
Motion, i.e. that it is essential services, rather than other services, that crumot be provided 
through single case contracts. However, this was an argument that could have been made at 
hearing and was not. Further, at hearing, as above., the OIC was unable to name one type of 
pediatric specialty service or bum service that could not be provided by the Company's cun-ent 
network providers (except for Level 4 NICU, which the Company had already identified in its 
filing). 

Thcrcforc, consistent with its obligation to meet its burden of proof, fi·om the outset of the 
hearing in its Prehearing Brief through the hearing, the Company presented argunlent and 
evidence to support its position that its network was sufficient to provide virtually all required 
services by its non-Pediatric Specialty Hospital and non-Level I Burn Unit network providers. 
[Testimony ofFathi.] Tile OIC did not object to the Company's argument or evidence presented, 
and presented virtually no evidence of its own to contradict the Company's argument and 
vvidcncc, Indeed, the OIC's argument and testimony focused on whether the Company's 
network providers were in adequate locations, not the fact that the Company's network did not 
include Pediatric Specialty Hospitals or Level I Durn Units (consistent with that part of the 
OIC's testimony which chru1ged to state that the rules do not specifically require inclusion of 
these providers in the Company's network), The issue qf whether or not the Company is 
pmhibited from utilizing single case contracts in limited situations. and apparently most 
particularly regarding provision of some types of pediatric specialty services atld level 4 bum 
services, is simply anot]ler situation where, after the undersigned~.~ fair and thorqygl~ weighing C>f 
the Company's and the OICs arguments and evidence, the undersigned could only reach the 
conclusioi1 that the Company met its burden of proof at hearil)g on this issue. Once again, as 
stated above, lmd the QI~_p_r~sented clear -~rgwp.ent and evidence ~9 support its curre.l1).position 
that PtXIiatric S]2e9_i~!ty Hospitals and L~wel I Burn Units must be included then this issue tnay 
well have been decided differently. All efforts would have been made to allow and consider any 
evidence the OIC presented on thi,g issue ~ from its qualified staff, other professionals, inte!'ested 
P!Q:Yi.Q.ers and parties • alongw.ith the Company's evl4.S:.ll9.<;!" 
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II, (OIC Argument No. 1 in support of its Motion for Reconsideration): The OIC 
argues th11t the Final Order failed to resolve the matter with a decision on the 
merits, and instead improperly directed settlement between the OIC and 
Coordinated Care. In this, the OIC argues, the Final Order Cl(Ceeds administrative 
judicial authority, and is unsupported by law. 

A. The OIC asserts in several sections of its Motion that the Final Order improperly 
directed settlement and ordered the OTC to approve this filing and required settlement and 
therefore exceeded administrative judicial authority. 

In response, as shown in the Final Order, had the OIC continued to disapprove this flling after 
entry of the Final Order, there wore no consequences. At the outset of the bearing, the OJC 
proposed, and the Company agreed, and the OIC did not challenge in this M otiou, that the issue 
in the proceeding was wheth~r, on July 31, 2013 the OIC erred in disapproving Coordinated 
Care Corporation's .f.une 25, 2013 f)lings. As specifically stated in the Final Order but ignored 
by the OIC in its Motion herein, the parties agreed that the undersigned must strictly consider 
thi~ issue as it existed on July 31, i.e, the undersigned must consider 1) tl1e wording of the 
Company's filings, as they existed on July 31; and 2) the OIC's reasons, as ti1ey existed on July 
31, for disapproval oftl1e~e filings. In other words, the Ole's post-July 31_r.t;_!!![ons for its July)l 
disapproval were not at issue in tl10 prQQe~.Qi,ng__and could hllYS: simply been excluded by thQ 
undersig11ed in deciding whether the OIC properly disapproved this· filing on July 31. 

Instead of simply excluding all of tho OIC's post-July 31 objections, however, as is shown by a 
reading of the Final Order and a.~ argued by the Company in its Response to OIC's Motion 
heroin, the instances whe1·e the undersigned recognized the OIC's concerns and determined 
that the OlC should at least allow the Company to addJ'ess these concel'IIS were limited to 
those !!.!rlY (post-.July 31) concerns which at hearing the OIC was attempting to apply 
retroactively to justify its July 31 disapproval. As above, while the OIC's post-July 31 
t'easmis could have been ex~luded entirely, the undersigned recognb;ed the OIC's post-July 
31 r·easons because: 

(l) Reliance on only the OIC's reasons which were stated. in its July 31,2013 
Disapproval Letter would have a distinctly increased likelihood of resulting in a 
Fin<~l Order which determined that tho OIC had erred in disapproving the 
Company's July 31 filing (which apparently is why the ore chose post-July 31 to 
present new or different reasons at hearing). This was done particularly in light of 
the fact tl1at, pUl'suant to the Company's testimony at hcal'ing and the OJC's 
aclrnowledgement of its process at that time, the OTC had refused to communicate 
with the Com]Jany since July 31 when the evidence showed that it had 
commwJicatod with other carriers whose filings had been disapproved on July 31; 
and the Company had presented substantial evidence that it was ready and wllling 
to communicate with the OTC and to change its July 31 filing to cm·e any of the 
OIC's remaining pre-.July 31 or post~July 31 concerns if it knew what these 
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remaining concerns were (it having also been found that some of the ore·~ July 
'31 objections were so unclear as to render the Company unable to know what they 
were and thus how to addrvss them). Even where these objections were clear, 
some were shown through direct and cross examination to be requirements which 
were not even supported by law. For example, while on July 31 one of the OJC's 
reasons for disupproval was that the Company's reqllirement of written notice to 
add covered individuals was its provision was "overly restrictive" when clarified 
by the OIC witness tl1e OIC's objection was actually shown to not be supported 
by statute at all. [Conclusion of Law No. 11; see alsu Testimony of Kroitler.] 

(2) The undersigned recognized the OIC's post-July 31 reasons in an 
effort to promote settlement as encouraged by the Administrative Procedure Act, 
Title 34 RCW, particularly in light of fue issues discussed in 1) above, For 
example, on July 31 some offuc OIC's reasons for disapproval wore that specific 
provisions in the Company's filing were "too restrictive" or in conflict with 
specific laws, but 11ost-July 31 (i.e. at hearing) the OIC changed these reasons to 
argue instead tllat thcso provisions were 'confusing and misleading.' [See, e.g., 
OIC Objections 7, 9, 12 set forth in OJC's July 31 Disapproval Letter; after July 
31 the OJC abandoned these July 31 bases for disapproval by asserting new bases 
in their stead.] The OIC asserted new (nost-July 31) reasons for a munberofits 
July 31 objections as well. For these reasons, where the undersigned found that 
the OIC's post-July 31 reasons for disapproval had merit, the undersigned 
required the OIC to promptly review Bl!d/or suggest amended language that would 
address i Is concern. 

Therefore, contrary to the OIC's !ll!S(;lrtions, as discu~sed in section A. above and as 
shown by a reading of the Final Order, ~pecifie detern1inaiions were made therein as to the 
validity of the OJ.C's July 31 reasons for disapptoval which the OIC did not change or replace 
post-July 31 at hearing. Rather than simply being excluded altogetller as could have been done, 
the undersigned handled the ~tuestion of the validity of the OIC's new post-July 31 reasons in an 
effort to promote settlement as encouraged by as discussed in detail in A. above. 

B. It appears the OIC argues in its Motion tlmt the undersigned had authority only to 
decide 1) whether every section ofthe Company's filing was consistent with law or not; and 2) if 
the undersigned conoluded that even one section of these filings was noncompliant wifu any 
applicable federal Ol' state statutes or regulations on July 31 then the undersigned must uphold 
the OIC's disapproval of tl1ese filings, because even the OIC itself had no authority to approve a 
plan which contained even 011e section which is noncompliant with any applicable federal or 
state statutes m· regulations on July 31. In its Motion herein, the OIC argues that because· the 
undersigned did find there were some violations of those applicable rules (pre<>umably based on 
the OIC's reasons post"July 31 as well as on July 31) fucn the undersigned should have upheld 
the OYC's disapproval, hut that instead she improperly directed settlement between the OIC and 

'! 
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Coordinated Care [of those sections which she found to be noncompliant] ... and thereby 
exceeds administrative judicial authority .... 

In response, the OIC fails to recogni7..e that at the outset of the hearing, the parties agreed, 
and Conclusion of Law No. 3 reflected, that the issue in this proceeding is whether on July 31, 
2013 the OlC erred in disapproving the Company's July 25, 2013 filings. [See also Burden of 
Proof and Issue at Hearing section above.) Further, the OIC did not raise Conclusion of Law No, 
3 as an issue in its Motion herein, As li.rrther stated in the Final Order at Conclusion of Law No, 
3, which, again, the OIC did not raise as a11 issue in this Motion, [t]his [issue] contemplates not 
only whether all sections of the filings comply with all applicable statues and regulations ... but 
also whether the OIC's process of review was reasonable. ... a determination of. the central 
issue herein must of necesstty include not only whether the filings were ln complianc(l with 
applicclbl(i ru/(ls but also must include some basic consideration of the review process which the 
agency conducted; .. . this is particular(y true where, as here, the Company raises significant 
issues regarding the review process and claims that process unreasonably restricted its 
opportunity to have its filings approved. Indeed, while the OIC argues that the only issue is 
whether the Company's filings are fully compliant with all applicable rules, at the same time the 
OIC spent far more time - literally hours - wesenting written documents and oral testimony 
solely regarding its process of reviewing these Exchange filings, both in general and with regard 
to this Company's filings. Therefore, the OIC itself seems to contemplate that its review process 
is relevan( to determination of the central issue herein. [Emphasis in oligioa.l.] 

D. The OIC then states that [I} he Final Order does state in several places that OIC is 
being compelled to re-write Coordinated Care's .filings for it in light of the extraordinary 
situation presented by ... the Exchanges ... Final Order at pg. 3, paragraph 3. This statement is 
entirely without merit: nowhere does the Final Order "compel OIC to re-write Coordinated 
Care's filings for it." The OIC (hen urges the tmdersigned to "reconfigure the Final Order, 
making it abundantly clear that the specific situation involved in this particular review of the 
Company's filings is unique. This is not necessary, since much time and language is included in 
the Final Order to reflect tho uniqueness of this situation, e.g., the spec{fic situation involved in 
this particular review ofthe company'sjUing:~ is unique. [Final Order, at 21.] Finally, although 
this is clear, the OIC need not be concemed that there will be perils presented by reference to the 
Final Order as precedent because, as the Company points out, decisions in these proceedings 
a(C not precedential. The OIC then predicts that ordering the OJC to settle Its disputes 
concerning this Company's filings ... compels the OJC to not only provide specialized and 
directed legal advice to a specific private comprmy, but to effectively draft portions of their 
contracts and further that compelling settlement with one carrier because the OIC entered into 
settlement discussions with, a wholly separate and unrelated carrier, the Final Order set the 
dangerous precf:!dent that the OJC is now compelled to settle with any carrier who challenges the 
OIC's disapprovol of their netWork, rate,form, or binderfiltngs. The Final Order ... broadcasts 
to evety health carrier in the state that, by demanding a hearing on any disapproved filing, they 
can force the OIC to fix their contracts for them, monopolizing staff time, and unilaterally 
rearranging the distribution of OIC resources. Once again, the OIC is encouraged to read the 



ORDER ON OIC'S MOTION 
FOR RECONSIDERATION 
13-0232 
Page- 16 

Final Order carefully, to recognize its applicability to this unique situation, and to recognize that 
it is, in fact, reading too much into the Final Order (sea bolow). 

E. Finally, the OIC questions whether the OIC may be reading too much into the 
Final Order. The OIC is correct: the OTC is reading too much into the Pinal Order, The Final 
Order speaks Jor itself. 

III. (OIC's Argument No. 2 in support of its Motion for Reconsideration): Tlte OIC 
a1·gues that the Final 01·der's conclusions rest upon Improper admission of evidence 
of the OIC's settlement negotiations with other carriers. 

Again citing no portion of either the Final Order or the proceedings to support its argument No. 
2, the OIC argues generally that the Final Order's "chalhmged directives" 1) rely on factual 
<mors that 2) are suppc>Tted solely by evidence of the OIC's settlement negotiations with other 
carriers which was introduced by the Hearing Qfjjcer. IUJ.UJJ!.J}J.i.!Je~.J2grJY.,. 3) which should have 
been barred by ER 408, and 4) which are not supported by the record. The OIC does not 
articulate just what "challenged directives" it is referring to, and what "factual errors" it is 
referring to so it can only be speculated what "factual errors" they were that were "not supported 
by the record." However, the matter of"introduction ofcvidcnee by the Hearing Officer," must 
be addressed, and then the meaning of the balance of this argument can only he guessed at and 
addressed. [OIC's Motion at pg. 8.] 

In response, l) Very definitively, no.evidence at all was introduced by the undersigned 
in UJis proceeding. Insofar as is relevant here, all evidence of the OIC's negotiations with other 
carders was introduced by the Company and in statemcu.ts made by OlC counsel. Whereas t110 
OJC argues that the undersigned introduced evidence, this is clearly not the case; beginning even 
prior to the hearing in the Comp<my's brief, the Company has asserted that the OIC was treating 
it unfairly in many ways. The Company carried this issue throughout the hearing, and continued 
to support its assertions of unfair treatment, including its own testimony that the ore had 
approved other carriers' fllings after July 31 which it had disapproved on July 31 when it had 
refns~,d to even talk to the Company after it had disapproved the Company's July 31 filing. For 
example, evidence presented by the Company on Day 3: Dr. Fathi: I was told by M.s. 
Gellermr.m11 we weren't allowed to haw cunver~allons since the appeal [i.e. the Demand for 
Hearing was ftled], We have lots of ... every day. We've modified things since we got the 
rejection. We were told that we '1•e not allowed Ia discuss this . ... I and the company are results 
and solutionc; oriented and so I want to take your through how thai played out. Molly called me 
with the news on August 1 and within two days after conm/ting with outside counsel, our own 
internal persons, we decided to file the appeal. At the same time we pursued setting up a 
meeting with thri! commissioner. Two or three days later, Ms. Gellermann called me and said 
I've caf!eclyou to say J understand you have filed an appeal and I need to let you know that we 
cannot talk to you, cannot talk to you about the appeal. As you may recall a few days later there 
wa.9 a window of a mythological extension of a jew days, on a Wednesday in the morning there 
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was a note that said you havf! until Friday to reflle things for plans that have been. disapproved. 
For ahout 7 or 8 hours, during that time I lefl messages and sent emails to saying I'd like to 
withdmw our c1ppeal as of right now br;cause we want to make this work, W~< want to work with 
you [the OTC], we're willing to make any of the change that you [OIC] require. Before she could 
even respond to that we got another ematl that said we [QIC] changt<d our minds there is no 
extension. What's done i.~ done. Officially it's closed. So at that point we made sure we r!Iflled 
tho appeal; Throughout the last jew weeks I would've loved nothing more to work with Ms. 
K.reitler and .. , to ... J have fOund out from the public website that all of the other plans that have 
fl.e<m.J/.isapwoved [on July 311 have already refi!.~Hl [with the OICJ. I have no tdea whether they have 
been in contact with the OJC or not. We are completely ready to reflie ... and have been actually. 
[Emphasis added, I 

On the subject of whether or not the OIC WW! negotiating with other carriers and not the 
Company after July 31, in addition to the testimony of the Company discussed above, while not under 
oath, AnnaLisa Gellermann, counsel for the OIC, stated: Ms. Gcllcnnan: TheCommissionet is taking 
the position that for thoile companies that did not request a hearing we would not accept any new 
filings, .. , For those that requested a hearing, the commissioner has authorized some small 
changes ... (inaudible),,, Not with this company. ,.,lfthere is a meaningfi<l opportf{inity- how 
jar away from [approval the filing is],., lfyou 've been disapproved, you're done. Ju~y 31, 
everything is done. ljyou requested a hearing, and you are In the process of a hearing, we are 
using the potential ofsetllement negotiations to determine ifthflre is anything that can be /.lone 
for those companies that in the opinion of the OJC are very close to approval. [Unsworn 
statement of Gellerman, counsel for OIC, presented during Day 3 of hearing at 5:00p.m .. ) 

Therefor", clearly evidence regarding whether the OIC was negotiating with other can'iers after 
July 31 was presented by the Company and in a statement from OIC counsel, tmd most definitely 
not the undersigned. Further, this evidence is specifically identified in Finding No. 20 as the 
basis for finding that the OIC was negotiating with other carriers: ... the Company testified at 
hf.mring, and it was. acknowledged by OIC counsel, and is therefore here found, that the OJC has 
in fact entertained communications, settlemenlnegotlations and ~~ewlamendedfilings with other 
stmilar(y situated carriers whose filings It disapproved on July 31 even though it has refused to 
allow any communication:,· with Coordinated Care. f Testimony of Fat hi.] [Finding of Fact No. 
20.] 

2) Second, the OIC doeR not identify what "factual errors" it is referring to, it is not 
possible to review ~nd consider this portion of the arC's argllment. To the extent there was evidence 
of settlement negotiations with other carriers presented by the Cmnpany and to some extent the 
OIC, this evidence had. no bearing on whether the OIC's July 31 objections to the Company's 
July 25 flling were reasonable. To the extent this evidence were relevant at all it would be 
considered l'elative to whether the OIC's erred in its process of review and disapproval of the 
Company's July 25 filing [See> Conclusion of Law No.3] but in fact this evidence was given no 
weight and did not affect tho Final Order in MY way, 
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3) Third, assuming that ER 408 ~pplies to this proceeding by virtue of RCW 
34.05.452(2) (which requires a presiding officer to refer to the Washington Rules of Evidence as 
guidelines for evidentiary rulings): in this Motion the OIC recognizes that ER 408 does pennit 
evidence of settlement negotiations for limited purposes such as to prove bins, and for other 
reasons, out the OIC then incorrectly asserts that there was no claim of bias in this case. 
Contrllry to the OIC's argument here, from even before commencemtlnt of the hearing the 
Company asserted that the OIC was treating it unfairly (i.e, in a biased manner) in the approval 
process and thereby made bias a significant Issue in this cas<;>. [E.g., Prehearing Brief, pgs. 1-4; 
Testimony of Dr; Faithi; Testimony of Sarah Ross.] Even the OIC entertained bias as an issue in 
this case, presenting hours of evidence of how it had spent extra time and ilffort helping this 
particular Company in comparison to others. The issue regarding whether the OlC was treating 
the Company was being treated unfairly was also recognized in the Final Order at Finding of 
Fact No. 20, which states: Coordinated Care arguru that it Is being treated unfairly in 
comparison with other carriers. [Cootdinated Care Prehearmg Brief; Testimony of Faithi.] 

More specifically, evidence that bias was a significant issue in this case were- whether or not 
they were proven at hearing • tho Company specifically argued that the OIC was treating it 
unfairly in comparison to other carriers seeking to have their products approved for the Exchange 
[Company's Prehearing Brief, pgs. 2-4]: begil1Jling in its Preheating Brief filed prior to 
commencement of the hearing, Company asserted that the OIC had indicated it would rather deal 
with only commercial carriers for this year's Exchange and with Medicaid carriers (such as the 
Compuny) next year; that the OIC changed its cooperative attitude with the Company when the 
Company decided to build. its own network and began rejecting submissions for overly technical 
reasons; that the OTC did not conduct a f·nll analysis of the Company's submission until July 
2013 despite the fact that it had a complete product to review beginning with the Comp~my' s 
June 2013 filing; Umt the OIC's approach to the Compuny differed from the OIC's treatment of 
the commercial carriers e.g. the OIC issued numetous objection letters to other carriers, e.g. the 
Company asserted that the OIC sent objection letters to Group Health in May, June, and July, 
Md gave those carriers opportunities to con·cct their errors in order to assist them in submitting 
an acceptable plan for approval, yet the OTC sent 01tly one set of objections to the Company in 
July many of which were vague or unclear [Ex:. 53, OIC July 22 Objection Letter to form filing; 
Ex. 55, OlC July 17 objection letter to binder; Ex. 57, OlC objection letter to rate filing]; that 
throughout the process the OIC gave the Comp[any conflicting instructions, e.g. re whether or 
not Children's Hospital must be indudetl in its network; that other advice was vague or uncleHr 
and yet later on the Company was instructed not to contact Kreit.ler to ask questions, which made 
it more difficult and expensive for the Company to try to detennine what the OIC's remaining 
concems were and yet despite its efforts on July 31 the OIC disapproved the Company's entire 
filing and determined Mt only that it could not rcfilc but that the OlC could not communicate 
with the Company at all, which left the Company no time to address any remaining concerns it 
might not have underRtood correctly (not having access to the OIC for some tirne); and after July 
31 the OIC refused to communicate with the Company. 

4) The OIC argues tha.t the record does not support any findings that the OTC was 
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communicating with other carriers; presumably the ore means findings that the OIC was 
communicating with other carriers after July 31, 2013, However, clearly the record supports such 
a finding. See Section 1) above concerning the Company's and the OIC's own statements that 
the OIC was communicating with other carriers after July 31, 2013, As stated above, however, 
the evidence presented hy the Company and statements of the OTC that the OIC was 
communicating with other carriers after July 31 is not relevant to the issue in this proceeding 
regarding whether or not the Company's filings as written were in compliance with the ACA and 
'state mles; while the Company's evidence and the OIC's statements might be relevant to whether 
the OIC erred in its review and disapproval which as above and as stated in Conclusion of Law 
No. 3 included some consideration ofthe review process, this evidence was given no weight and 
did not affect the Final Order in any way. 

For the above four reasons, the OIC's argument is without merit. 

IV. (OIC's A1·gument No. 4 in support of its Motion for Reconsideration): The OIC 
argues that the Final Order contains Findings of J<'act about communication 
between Coo1·dinnted Care and the OIC during the proceedings tlwt are not 
supported by au objective evaluation of the record. 

This argument is duplicative of Argument No.2 in the OIC's Motion, which is addressed 
in Section Ill above. However, toward the end of its Motion, the OIC lodges a host of assertions 
related to this argument. More specifically, the OIC states 1) that RCW 34.05.461 provides that 
a "presiding officer shall not base a finding e.,>;c/usively on inadmissible evidence unless the 
presiding officer determin?s that doing so would not unduly abridge the par!i?s' opportunities to 
confront witnesses and rebut evidence and the basis for this determination shall appear in the 
order." Then, th~ OIC goes on to state, incorrectly, that "the evidence presented by the Hearing 
Officer about settlement negotiations with other parties.:. was not submitted by eith?rparty, but 
hy the Hearing O.!Jlcer herseif. ... Coordinated Care was apparently unaware of the OJC's 
settlement discussions with other carriers until th13 Hearing Qjjicer introduced the subject. The 
OIC could only object; it had no opportunity to confront the Hearillf.i Officer as a witness .... " In 
response, contrary to the OIC's assertions, the Company was very clearly aware that the OTC 
was in communication with other cankrs when it refused to communicate wiU1 this company, 
and testified to its knowledge at hearing. [Testimony of Fathi; Testimony of Ross.) 

TI1e ore further argues that the undersigned's decision "to not only consider, but inject, evidence 
of the OIC's settlc~ment disr:ussions in other proceedings as evidence ·'ca/{s the Hearing 0/Jicer's 
Impartiality Into question. "' The OIC then concludes that by presenting the evidence of the 
OJC's settlement negotiations, the Hearing Officer essentially made herself a material witness 
concerning disputed factual allegations and in doing so "hCifl called into question her own 
partiali(y concerning this and eve~y case involving the 0/C's denial of a carrier's rate,form and 
binder fili11gs." 'The me even ·goes on to argue that .impartiality by a judge and imp!'oper 

' 
\ 
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testimony by a witness both constitute grounds for granting a CR 59 motion for retrial or 
reconsideration on the basis of irregulatity in the proceeding, citing cases irrelevant to the 
situation at hand, The ore then concludes this litany of rules which are either not applicable, 01' 

not based on fact, by arguing that "because the Hearing Officer's presentation and admission of 
el#ence of the OIC's settlement negotiation.~ was improper under RCW 34.05,452(2), RCW 
34.05.461, ER 408 .. ,, the Final Order should be reconsidered, omitting this improperly admitted 
lt!formation and the directives based upon it, " In response, contrary to the. O!C' s assertions, 
once again, as discussed above, the Company argued in its Prehearing Brief that the OTC treated 
it unfairly in many ways specified therein, and at hearing presented evidence of theae activities 
(whether or not they were found to have occurred), il\Cluding the OIC's refusal to communicate 
with the Company post-July 31 and presemed further evidence that after July 31 the OIC 
approved the plans of other carriers like the Company who had filed Demands for Hearing (and 
perhaps others) whose filings it had disapproved on July 31. [Teatimony of Fathi; Statement of 
O!C counsel.] 

In further response to the OIC's fourth set of arguments, as above, the parties agreed that the 
issue in this proceeding was whether tlu: OIC erred, on July 3 I, in disapproving the Company's 
July 2 5 filing. From before the hearing in its Prehearing Brief, the Company argued that the OIC 
was treating it unf.Ul'ly in the approval process, and at hearing presented evidence that the OIC 
was negotiating with other carriers. Bias was raised by the Company from the Oc~tset and was a 
significant issue in tl1is proceeding. Therefore bias should have been, and was, considerr.d by the 
undersigned in entering the Final Ord~;:r; tl1erefore even assuming IlR 408 applies, ER 408 allows 
the presiding officer to consider evidence of settlctnc11t negotiations to show bias. Further, the 
Ilinal Order certainly did not rely exclusively on inadmissible evidence. E.g., contrary to the 
OIC's assertions, the Company certttinly knew, and testified to, the fact that the OJC was 
communicating after July 31 with other similarly situated carriers it had disapproved on July 31: 
Dr. Fathi testified he had seen on the internet that the OIC had approved other carriers' plans 
which he knew had been disapproved on July 31. [Testimony ofFathi; see also Testimony of 
Sara Ross.} Finally, statements of OIC counsel at hearing advised that it was selecting which 
carriers whose plans it disapproved on July 31 to negotiate with post-July 31- and advised that. 
tl10se carriers did not include this Company. [Transcript of proceedings, at Day.3.) 

OIC'S ADDITIONAL CONCERNS ABOUT FINAL ORDER 

While these issues are related to the OIC's arguments above, and are repeated throughout the 
OIC's Motion, tlw fact should be addressed tl1at Ill~ ore has lodged at least four pages ofseriaus 
asseJ"lions about the integrity of the Final Order and the Hearing Officer which cannot be ignored 
even when it is understood that the OTC chose to take just two days between the time it received 
the Final Order and the time it filell its Motion for Reconside:ration, Specifically, the OTC asserts 
that tho Final Ordor "oommand[ed]" and "forcetf' and "compelled" and ·"coerced'' the OIC to 
approve the ftlings "even though the filings were in violation of law" and "uprm terms dictated by 
the Hearing Officer" without authority to do so, The OIC asserts that "The Final Order cites no 
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authority ... which allows the Hearing Officer to refuse to rule on a matter, instead holding that 
matter open until a compulsory settlement, the terms of which are dictated by the Hearing 
Officer, has been reached.'' The OIC asserts that the Final Order "change[ d] a legal ruling as 
punishment for one of the parties' failure to cooperate with directives in an Order," and "set[sj 
the dangerous precedent that the OJC is now compel/,£ to settle with any carrier who challenges 
the OIC's disapproval of their network, rate.jorm, or binder filings ... the Final Order broadcasts 
to every health carrier ... that, by demanding a hearing on any disqpproved filing, they oan force 
the OIC to fix their contracts for them, .... " [Emphasis in original.] Further, the ore asserts, 
incorrectly, that in the Final Order l11e Hearing Officer "decid[ed] to not only consider, but inject, 
evidence of the OIC's settlement discussions in other proceedings as evidence that the OIC 
mishandled Coordinated Care's filings" and thereby "made herse?f a material witness" and 
[citing the admittedly inapplicable CJC 2.1l(a), 2.11(1), (2)(d) 2.6(D)] "called into question her 
own partiality concerning this and eve1y case involving the OIC's dental of a carrier's rate, 
form, and hinder filings" and implied that the Hearing Officer had "personal knowledge of facts" 
and/or was "likely to be a material witness in this proceeding" and further implies that the 
Hearing Officer should have disqualified herself for "bias, prejudice, interest ... " under RCW 
34.05.425(3) (even though thi~ statute require.~ that the OIC -not the Hearing Officet·" must act 
yet the OIC made no mention of these concems either before or during l11e hearing and indeed 
not until it had received the Final Order). Finally, at the end of the OlC's four pages dedicated 
to this top·ic, the OIC postulates that the "OIC may be reading too much into the Final Order[.]" 

In response, first, the OIC certainly has read too much into the Final Order, and a careful reading 
and ~unsidf;'nltion of it should mspond to many of the ore's concerns, Second, as discussed in 
detail above, the 01C is simply incorrect in its statement that evidence of the OIC's settlement 
negotiations with other carriers which WC/S introduced bv the Ilearingj}fficer. nor by either partv 
when in fact the evidence was introduced by the Company, and to some extent the OIC, and no 
evidence was introduced by the Hearing Officer. Third, tho Final Order can only be based on the 
evidence nresented at hearing. The problems with the OIC's arguments and evidence are 
detailed above. It is not possible to entl;)r Uw Findings and Conclusions which the OIC suggests 
should have been made when the arguments made by the OlC were not consistent with its prior 
actions and statements to the Company, were on occasion contradictory l:lven at hearing or at best 
unclear. ' It is also not possible to enter the Findings and Conclusions which the OIC suggests 
should have been made when the evidence presented by the ore at hearing was on some 
occa.qionR contrary to what it now argues, and was inconsistent over time even during the course 
of l11e hearing, and on ol11er occasions was either nonexistent or insufficient In addition, as also 
discussed above in more detail, U1e OIC's presentation of evidence was limited by the fact that 
two of the OIC's three witnesses had not even been involved in the filing process with this or 
perhaps any other carrier submitting filillgs for the Exchange. In addition, one admitted at 
hearing he had not even read the Company's entire filings, and the other admitted she was new to 
her position and not familiar with the ACA. 

For all of the reasons discussed above, the ore has failod to show any basis upon which 
reconsideration should be granted. · 
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CONCLUSION 

Based upon the above authorities and analysis, the OIC has not persuaded the 
undersigned that there are any issues of fact or law that warrant reconsideration of the Findings 
of Fact, Conclusions of Law and Final Order entered by the undersigned on September 3, 2013. 
Further, the OIC has not persuaded the undersigned that she committed error, manifest or 
otherwise, in entering her Findings of Fact, Conclusions of Law and Final Order in this matter. 
Therefore, the OIC has not made the requisite showing for reconsideration pursuant to state and 
federal rules and case law, aod thus the OIC's Motion for Reconsideration should be denied. 

ORDER 
On the basis of the foregoing, 

IT IS HEREBY ORDERED that the lnsurance Commissioner's Motion for Reconsideration is 
DF.NIED. 

ENTERED at Twnwatcr, Washington, this /5 ~y of November, 2013, pursuant to Title 34 
RCW an eciflcally RCW 34.05.470; Title 48 RCW; and regulations pursuant thereto, 

Chief Presiding Officer 

Pursuant to RCW 34.05.46113). the parties ure advised thnt._I2J.lTJill.®!. to RCW 34.05.514 and 
34.05.542. this order ntay be appealed to Superior Comi by, within 30 days after date of service 
(date of mailing) of this order, 1) filing a petition in the Superior Court, at the petitioner's ogtion, 
for (a) Thurston_i:g]JJtJY.QLJ!:?U11;L.9.Q_llntL9Lthe petitioner's residence or principal place of 
]2_gsiness; and 2) delivery of a copy of tho petition to the Oflice of the Insurance Commissioner; 
and 3) depositing copies of the petition unon all other parties of record and the Office of the 
Attorney General. 

peclal'ation of Mnj![l)fi 

1 d..,olarc unclcr penalty of pcJjury under the Jaws of the Stale ofWal)hil"lgtun 1hal un the dt!tc listed beloW1 I nutilt:~d or caused 
deHvery through nol'mal office mailing custom1 a true copy .of this document to the above idontiflod Individuals ut their addresses 
listed above. 

J)ATilD this~ day ofNovembo; 2013. 
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BEFORE THE STATE OF WASHINGTON 
OFFICE OF TI-lE INSURANCE COMMISSIONER 

In the Matter of 

SEATTLE CHILDREN'S HOSPITAL, 

A Washington Not-For-Profit Corporation. 

) Docl•et No. 13-0293 
) 
) [PROPOSED) ORDER GRANTING 
) COORDINATED CARE 
) CORPORATION'S PETITION FOR 
) INTERVENTION 
) ___________________________ ) 

This matter came before the undersigned on Coordinated Care Corporation's Petition for 

Intervention in the above captioned matter. Having reviewed the Petition, the Declaration of Jay 

Fathi, M.D., the responses and replies (if any), and the records and files herein, it is 

HEREBY ORDERED as follows: 

1. Coordinated Care's Petition for Intervention is granted; and 

2. Coordinated Care is hereby admitted to this case as an intervenor-defendant. 

IS SO ORDERED. 

DATED this __ ~day of ________ , 2013. 

Judge Patricia Petersen 
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l'elephone (206) 624-0900 
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By:M~-a~~ 
Gloria S. Hong, WSBA No. 36723 
600 University Street, Suite 3600 
Seattle, W A 98101 
Telephone: 206.624.0900 
Fax: 206.386.7500 
Email: mrnorton@stoel.com 

gshong@stoel.com 

Attorneys for Coordinated Care Corporation 
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CERTIFICATE OF SERVICE 

I, Cindy Castro, hereby certify that I am employed at the law firm of Stoel Rives, LLP, 
over the age of 18 years and not a party to this action. On November 27, 2013, I caused to be 
delivered in the marmer indicated a copy of the foregoing document on the following parties: 

Attorney for Seattle Children's 
Hospital 

Judge Patricia Peterson 
Chief Hearing Officer Michael Madden 
Office of the Insurance Commissioner Bennett Bigelow & Leedom, P.S. 
5000 Capitol Boulevard 60 I Union Street, Suite 1500 
Tumwater, WA 98501 Seattle, W A 981 01 
Email: kellycCaJ,oic.wa.gov Email: mmadden@bbllaw.com 

via email and U.S. Mail via email only 

Attorneys for OIC Attorney for Premera Blue Cross 

Marta U. DeLeon Gwendolyn C. Payton 
Office of the Attorney General Lane Powell PC 
P.O. Box 40100 1420 Fifth Avenue, Suite 4100 
Olympia, W A 98504-0100 Seattle, WA 98101-2338 
Email: martad@atg.wa.gov Email: paytong@lanepowcll.com 

AnnaLisa Gellerman via email only 
Deputy Insurance Commissioner for Legal 
Affairs 
Office of the Insurance Commissioner Attorney for BridgeS pan Health 
P.O. Box 40155 Company 
Olympia, WA 98504-0255 
Email: annalisag@oic.wa.gov 

' Timothy J. Parker 

Charles Brown 
Carney Badley Spellman 
701 Fifth Avenue, Suite 3600 

Legal Affairs Division Seattle, WA 98104-7010 
Office of the Insurance Commissioner Email: Parker@carneylaw.com 
P.O. Box 40255 
Olympia, WA 98504-0255 via email only 
Email: charlcsb@oic.wa.gov 

via email only 

DATED November 27, 2013. I \ 
~ (~ 

Cindy Castro, Lbgal Practice Assistant 
STOEL RIVES LLP 
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