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NATURE OF PROCEEDING

On July 31, 2013, the Insurance Commissioner (“OIC”) disapproved Coordinated Care
Corporation’s (“the Company’) July 25, 2013 bindcr, form and ratc filing for its Bronzc, Silver
and Gold Individual Plan Filings for sales relative to the new Washington State Health Benefits
Exchange for 2014, The reasons for the OIC’s disapproval (also called “objections™) are set
forth in the OlC’s July 31 Disapproval Letter. On August 13, the Company filed a Demand for
Hearmg to contest the OIC’s disapproval, contending that some of the OIC’s objections were not
supported by law and/or were inconsistent with prior feedback from the QIC, and also
contcunding that the OIC had not made some of thesc objections until the deadline date of July 31
which allowed the Company no time fo resolve the issues or cure the deficiencies. Becausc the
OIC requested an expedited hearing, after proper notification the hearing was held August 26, 27
and 28 and the undersigned cntered her Findings of Facts, Conclusions of Law and Final Order
(“Final Order”) on September 3. Thereafter, on September 6 the OIC filed its Motion for
Reconsideration of the Final Order (“Motion™), asserting that the Final Order fuiled to resolve
the malter with a decision on the merits ... exceeding administrative judicial authority ...,
contained conclusions based upon improper admission of evidence of {the OIC’s] settlement
negotiations with other carriers; contained errors of law concerning network adequacy; and
contuins the erroneous factual conclusion that OIC improperly refused to communicate with
Coordinated Care following the July 31, 2013 denial. Finally, the OIC implies that the fact that
the undersigned considered evidence of the OIC’s communications with other carriers after July
31, but refused to communicate with the Company after July 31, might signify that the
undersigned might be biased and prejudiced. On Scptember 27 the Company filed its Response
opposing the OIC’s Motton for Reconsideration, asserting that the Final Order resofved all
matiers at issue on the merils, fell well within the scope of the Chief Presiding Officer’s
authority, fand] correctly considered evidence of the OIC’s settiement negotiations with other
carriers.... Finally, the Company asserts that The OIC’s accusation that the Chief Presiding
Officer is somehow biased or prejudiced [for considering evidence of the OIC’s communications with
other carriers but not with the Company] is completely unfounded .., [and further that] [t]he OIC
presents no other evidence lo suggest that Chief Presiding Officer was not impartial here.

Therefore, in enteting this Order on OIC’s Motion for Reconsideration, the undersigned
has carefully reviewed the OIC’s arguments in its Motion for Reconsideration, Coordinated
Carc’s Responsc in opposition to the OIC’s Motion for Reconsideration, all applicable stalutes,
regulations and case law cited by the parties, the record of this proceeding and the entire hearing
file. TLach of the sections of the Final Order, and procedural issues, which the OIC contésts m ils
Motion for Reconsideration is identified and considered in detail in the Analysis section below.

Standard of Review of Motion for Reconsideration. In 1ts Motion for Reconsideration, the
Insurance Commissioner does not identify the legal standards that govern motions for
reconsideration. However, while Washington’s Administrative Procedures Act, at RCW
34,05.470(1), authorizes “a petition for reconsideration, stating the specific grounds upon which
relief is requested,” it defers to the standard of review cstablished by an agency through
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rulemaking. The APA does not indicate the standard of review in the absence of agency rules on
the matter, nor has the OIC adopted any such rules of its own. Given this dearth, state rules and
standards governing motions for rcconsideration should provide guidance here, particularly 1)
Washington Civil Rule 59. Additionally, Washington courts often look to the decisions of other
courts, even federal courls, for the persuasivencss of their reasoning when trying to decide
similar matters, and for that reason it is also helpful to look for guidance to the federal law used
by federal courts in Washington hearing civil matters, particularly 2) Fed. R. Civ. P. 5% and
Local Rule 7(h). '

1y

2)

Washington’s state courts follow Civil Rule (CR) 59 when considering motions for
reconsideration, CR 59(a) provides a list of nine specific grounds for granting motions
for reconsideration, briefly: 1) frregularity in the proceedings; 2) misconduct; 3} accident
or surprise; 4) newly discovered cvidence that the moving party could not with
reasonable diligence have discovered and produced at the trial; 5) passion or prejudice; 6)
error in assessment of recovery; 7) that there is no evidence or reasonable inference from
the evidence to justify the decision or that it is contrary to law; 8) etror in law oceurring
at the frial and objected to at the time by the moving party; or 9) that substantial justice
has not been done. Whether one of these grounds is met is “addressed to the sound
discretion of the trial court and a reviewing court will not reverse a trial court’s ruling
absent a showing of manifest abuse of discretion.” Wilcox v. Lexington Eye Institute, 130
Wi App. 234, 241, 122 P.3d 729 (2005). Washington state courts also caution that a
motion for reconsideration should not be used as a vehicle to get a “second bite at the
apple.” “CR 59 does not permit a plaintiff to propose new theories of the case that could
have been raised before catry of an adverse decision.”  Wilcox, 130 Wn,App. at 241,
citing JOFJ Corp. v. Int’l Raceway, Inc., 97 Wn.App. 1, 7, 970 P.2d 343 (1999).

Washington fcderal courts view motions for reconsideration similarly, but the federal
court standard more clearly emphasizes that such motions seek an “extraordinary”
remedy that should normally be denied. This standard was recently set forth in a June 20,
2012 order by Judge Robert J, Bryan in the civil action White v. Ability Ins. Co., No. 11-
5737-RIB (W.D.Wash.):

Pursuant to Tocal Rules W.D. Wash CR 7(h)a), motions for
reconsideration are disfavored and will ordinarily be denied unless there is
a showing of a) manifest crror in the ruling, or b) facts or legal authority
which could not have been brought to the attention of the court earlier,
through reasonable diligence, The term “manifest error” is “an etror that
is plain and indispulable, and thal amounts to a complete disrcgard of the
controlling law or the credible cvidence in the record.” Black’s Law
Dictionary 622 (9" ed. 2009).

Reconsidceration is an “cxtraordinary remedy, to be used sparingly in the
interests of finality and conservation of judicial resources.” Kona Enfers.,
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Inc. v. Estate of Bishop, 229 F.3d 877, 890 (9™ Cir. 2000). “[A} motion
for rcconsideration should not be granted, absent highly unusual
circumstances, unless the district court is presented with newly discovered
evidence, committed clear error, or if there is an intervening change in the
controtling law.” Marlyn Nutraceuticals, Inc. v. Mucos Pharma GmbH &
Co., 571 F.3d 873, 880 (9™ Cir. 2009). Neither the Local Civil Rules nor
the Federal Rule of Civil Proccdurc which allow for motions for
reconsideration is intended to provide litigants with a second hite at the
applc. A motion for reconsideration should not be used to ask a court fo
rethink what the court had already thought through — rightly or wrongly.
Defenders of Wildlife v. Browner, 909 I'.Supp. 1342, 1351 (D.Ariz. 1995).
Mere disagreement with a previous order is an insufficient basis for
reconsideration, and reconsideration may not be based on evidence and
legal arguments that could have been presented at the time of the
chaltenged decision. Haw. Stevedores, Inc. v. Hf & T Co., 363 F.Supp.2d
1253, 1269 (D.Iaw. 2005). “Whether or not to grant reconsideration is
committed to thc sound discretion of the court. Navajo Nation v.
Confederated Tribes & Bands of the Yakima Indian Nation, 331 F.3d
1042, 1046 (9™ Cir. 2003).

Burden of Proof and Issue at Hearing. First, the OIC filed a Motion to Determine Burden of
Proof at hearing, requesting entry of an order establishing that the Company bears the burden of
proof in this case and that the applicable standard is abuse of discretion or error of law. The
OIC’s Maotion to Determine Burden of Proof concerned virtually only which party has the burden
of proof, and at the outsct of the hearing the Company agreed with the OIC that the Company
had the burden of proof.! Second, at the outset of the hearing the parties agrced that the
Company must prove its case by-a preponderance of the evidence. Third, at the outset of the
hearing the parties also agreed on the issuc at hecaring. The burden of proof and issue at hearing
was stated in Conclusion of Law No. 2 in the Final Order, was not raised by the OIC as an issue
in ils Motion herein, and remains correctly stated as follows: [tfhe Company bears the burden
of proving, by a preponderance of the evidence, that on July 31, 2013 the OIC erred in
disapproving Coordinated Care Corporation’s June 25, 2013 Bronze, Silver and gold
Individual Plan Filings for 2014. [Bmphasis in original.] In its pleadings and at hearing, the
parties agreed that this issue requircs an ¢valuation 1) of the Company’s July 25, 2013 filing as it
was made on July 25; and 2) of the OIC’s July 3!, 2013 disapproval of this filing as it was made
on July 31.

' Although in this Moetion herein the OIC has not raised any issue regarding the application of the abuse of discretion
or eeror of law standards, at the end of its Molion o Determine Burden of Proof the OIC simply stated fr is
important lo keep in mind that this is not a disciplinary case. The OIC does not seek to impose a penalty or revoke a
ficense and no consiftutional provisions demand heightened scrutiny of the agency’s action. The GIC staff therefore
respectfidly submits that Coordinated Care Corporation as the party seeking velief ... must demonstrate an abuse of
discretion or an error law in order to prevail. In its Motion the OIC did not assert that in some types of activities
the abuse of discretion standard might apply and in other activities the etror of faw standard might apply.
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ANALYSIS-Discussion of Balance of Argumenfs and Evidence

It is important to note that, as shown in the Final Order, the undersigned’s fair and
thorough weighing of the Company’s and the Q1Cs arguments and cvidence relative to some of
the significant issues involved in this matter could only lead to a conclusion that the Company
simply met its burden of proof at hearing on these issues, Although, as shown below, the QIC
misconstrues some parts of the Final Order, at the same time the OIC seems to be contesting
every issue which it believes was not decided in its favor and attacking the Final Order and its
author for the outcome of this administrative hearing. Had the OIC presented clear, consistent
arguments, along with suffictent evidence to support its arguments, then these issues might well
have been decided differently in the Final Order. A more specific discussion of this situation is
detailed further below, under the issues to which they pertain. However, most generally, the OIC
presented three witnesses: 1) The OIC presented its OIC contract analyst Jennifer Kreitler, who
reviewed the Company’s filing {rom the beginning and either taught or participated in the OIC’s
many classes held to train carriers in making filings for their Exchange products which were
compliant with the ACA and state laws. While very capable, she lacked legal knowledge and

understanding in some arcas and was unablc to justify portions of her review and disapproval of

the Company’s filing; she also occasionally changed her testimony and interpretations of mles,
and - parlicularly when questioned by opposing counsel on cross examination - was occasionally
shown to have had no reasonable basis for her disapproval of somc scctions of the Company’s
filing (e.g. written notice requirement which was one of her bases for disapproval);

2) The OIC did not present Deputy Commissioner Beth Berendt, who
(pursuant to Ms, Kreitler’s testimony) was Ms. Kreitler's superior and had been in charge of the
Company's filing from the beginning; who along with Ms. Kreitler met with the Company; who
apparently made the bulk of the decisions regarding approval or disapproval of seclions of the
filing; and who was also the sole individual with whom the Company was allowed 1o
communicate in the later stages of the process and up until. July 31. Instead, the OIC presented
- Ms. Berendt’s very recent replacement, Deputy Commissioner Molly Nolletie, who teslified she
was not yet famibiar with Affordable Care Act (“ACA”) and had not been employed in her
current posttion during most of the time when the OIC was reviewing the Company’s filing and
making decisions regarding approval or disapproval of various scclions; and

3} Finally, the OIC also did not present its actuary, Jichiou Lee, who
(pursuant to Kreitler's and Jetha’s testimony) had reviewed and made decisions on the
Company’s {iling throughout the process. Instcad, the OIC presented actuary Shirazali Jetha,
who testified he had not been part of the OIC’s review of the Company’s filing and even at the
time of his testimony he stated that he had not even reviewed the entire filing,

In contrast, the Company also presented three witnesses:

1) The Company presented Sara Ross, its Manager of New Products and Proglamq
Operations, who had worked on the filing since its inception, had atiended all or most of the
OIC’s training scssions, and had communicated in person and otherwise with the OIC throughout
the entire filing process;
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2) The Company also presented ifs actuary, Jason Nowakawski, who had worked on

and indeed drafted most of afl of the filing since its inception; and

3) The Company also presented Jay Fathi, M.D., who has substantial knowledge and
years of expcricnce in the arca of access to and delivery of medical care, and who had been
involved in and communicated with the OIC since the beginning (his further credentials are
detailed below).

OIC’s Arguments. The OIC presents four arguments in support of its Motion for
Reconsideration. While some of the OIC’s arguments are repeated in its argumcnts, they are
each identified and addressed below under at least one of the OIC’s arguments:

L. (O1C’s Argument No. 3 in support of its Motion for Reconsideration): The network
adequacy issue. The OIC argues that the Final Order contains errors of law that
cffectively force the OIC to permit Coordinated Care to enter the Exchange with an
insufficient network [Pediatric Speciaity Hospitals and I.evel 1 Burn Units],
contrary to the laws applicable o health maintenance organizations.

In response, the network adequacy issue is perhaps the most significant issue in this proceeding,
This issue questions whether the Company is required to include Pediairic Specialty Hospitals
and Level T Burn Units in its network.”

A. Network Adcquacy: inclusion of Pediatric Specialty Hospital{s) and Level I
Burn Unit{(s). As referenced in Analysis above, this issue involved a clear imbalance of
arguments and evidence presented by the parties. The Company met its burden of proof to
support s position, Had the OIC presented clearer and more focused arsumcnts, and strong.
adequate and consistent evidence to support its current position that Pediatric Specialty Hospitals
and Level I Burn Units must be included in the Company’s network then this issue may well
have been decided differently. All efforts would have been made to allow and consider any
evidence the OIC presented on this issue - from its qualified staff, other professionals, interested
providers and partics - along with the Company’s evidence.

Some evidentiary problems at hearing are summarized below:

(1) The OIC testified that its remaining network adéquacy issues were that

? While the QIC does not identify Pediatric Specialty Hospitals and Level I Burn Units in its Motion herein, and
although as detailed below the OIC presented conflicting testimony on this requirement, these were the only twe
types of providers identified by the OIC (at least at some points in the hearing) as still nceding to he included in the
Company’s network. The OIC had originally also included massage therapists as needing to be included but by the
end of the hearing, based upon evidence from the Company that massage therapises were already included, the OIC
dropped its objection that no massage therapists were included in the Company’s network, In addition, the QIC
asserty that the I'inal Order “effectively forced” or “required” or “directed” the QIC to approve the Company’s filing
and/or to settle the issues herein with the Company; although this assertion is made in several sections of the OIC’s
Motion, it is addressed in section ILA. below.
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Pediatric Specialty Hospilals and Level I Burn Units were not included in the Company’s
network [testimony of Kreitler]. Relative to this issue, the Company presented clear
argument and evidence, correctly, that neither RCW 48.46.030 nor WAC 284-43-200
specifically require it to include Pediatric Specialty Hospitals and Level I Burn Unils in
its network, but that instead WAC 284-43-200 requires that A health carrier shall
maintain each plan network in a manner that is sufficient in numbers and types of
providers and facilities to assure that all health plan services to covered persons will be
accessible without unreasonable delay. The Company then presented clear evidence,
uncontroverted by the OIC, to show that it can provide 99% of covered pediatric and burn
services through its network providers which are non-Pediatric Specialty Hospitals and
non-Level 1 Bum Units and that therefore the Company is in compliance with WAC 284-
43-200. More specifically, the Company presented credible argument and cvidence that
in its network tt has 8,000 providers; has at least 30 hospitals including Shriner’s Hospital
and Sacred Heart Medical Center in Spokane and Mary Bridge Children’s Hospital in
Tacoma; has all of the Providence network of providers and apparently all of the Swedish
network of providers (accordingly to Dr. Faithi’s testimony Providence and Swedish have
merged and have the same negotiating conmmittee); that it went to talk (o - and contracted
with - alt willing providers in rural counties; and that its network covers 14 counties. This
testimony was primarily from Jay Faithi, M.D., a family physician who worked for 14
years in community care clinics for Medicaid patients and the uninsured, then has worked
for Swedish health scrvices as its Director of Primary Care and currently remains there as
an instructor in Swedish’s family practice program. In contrast, the OIC did not object to
this testimony, and presented no testimony of its own to contradict or raise a reasonable
question about cither the testimony or the individual physician presenting it {Dr. Faithi ig
CEO of the Company). Neither did the OIC present clcar cvidence of ils own to
controvert the Company’s testimony or to support its current position that the Company
cannot maintain each plan network in a manner that is sufficient in numbers and types of
providers and facilities fo assure that all health plan services to covered persons will be
accessible without unreasonable delay even with its current network, or that the
Company cannot comply with this rulc unless it included Pediatric Specialty Hospifal(s)
and T.evel I Burn Unit(s) in its network. Indeed, the OIC even changed its own position
on whether these two fypes of providers were or were not required to be included in the
Company’s network., Indeed, e.g., as discussed below, the OIC could not identify a
single service that the Company’s current network could not provide, except for NICU
services which the Company had already identified in its filing.

(2} The OIC’s position on whether RCW 48.46.030 or WAC 284-43-200 do
or do not requirc that Pediatric Specialty Hospital(s) and Level I Burn Unit(s) be included
in the Company’s network was inconsistent. First, in its Hearing Bricf, the OIC argued
that RCW 48.46.030 and WAC 284-43-200 do require the Company to include Pediatric
Specialty Hospitals and Level I Burn Units in its network [Hearing Brief, pgs. 9-12].
Second, at hearing the OIC first testified that RCW 48.46.030 and WAC 284-43-200 do
require the Company to include Pediatric Specialty Hospitals and Level I Buin Units in



ORDER ON OIC’S MOTION
FOR RECONSIDERATION
13-0232

Page - 8

its network [Tcstimony of Krcitler]. Third, on cross cxamination the OIC agreed,
correctly, that these rules do not specifically require the Company to include Pediatric
Specialty Hospitals and Level 1 Burn Units in its netwotk [Testimony of Kreitler] but that
WAC 284-43-200(1) requires that the Company maintain each plan network in a manner
that is sufficient in numbers and types of providers and facilities to assure all health plan
services to covered persons will be accessible without unreasonable delay. The QIC’s
witness [Kreitler] agreed that there is no statutory requirement for a pediatric specialty
hospital to be included in the Company’s network, agreed that it does not require that the
services be provided in a hospital at all - not to mention a Pediatric Specialty Hospital.
Importantly as well, on cross examination the OIC’s witness could not identify any burn
scrvice or any pediatric services which would be available at a Pediatric Specially
Hospital that the Company’s network {including Providence)} could not also provide
except for NICU Level 4 which the Company had already identified in its filing. [E.g.,
testimony of Kreitler (JK) on cross examination: Company: That [NICU Levcl 4] is the
only service they [the Company] have identified as an example of potentially one that
wouddn’t be available in the network? JK: Yes. CC: You don’t know of any others? JK:
No.]

(3) The Company’s clcar, uncontroverted evidencc showed that Dr, Faithi
specifically asked the OIC whether Seattle Children’s Hospital (a Pediatric Specialty
Hospital) was required to be included in its nctwork, and the OIC responded that the
Company was not required to include Seattle Children’s Hospital in tts network. 'The
Company also presenied evidence that if the OIC had told it [the Company] that
Children’s was required to be in its network then it would have donc so. [Dr, Faithi
testified I think globally, from our standpoint, there seemed to be a lack of clarity, There
are very prescriptive network requirements in, for example, Medicaid, and those seem to
be somewhat lacking in this realm. And so there was some ambiguity, again I think I
already said in our festimony, if we were told “You are required ... to contract with
Seattle Children’s” then that wouldve been very clear and we would ve done it. We
would've made it happen. I asked that question and the answer was No.} The OIC
netther objected to admission of this evidence nor presented evidence of its own to
controvert or even question this evidence,

(4) Although the OIC did not identify lack of Pediatric Specialty Hospitals,
Level I Burn Units or any other providers or facilitics in the Company’s network as a
reason for disapproval in its July 31 Disapproval Letter, it does state that under RCW
48.46.030 and WAC 284-43-200 the Company is required to demonstrate it has adequate
arrangements in place to ensure reasonable proximily to a contracted network of
providers and facilities to perform services to covered persons under its contracted
plans.  The OIC further advises that it had reviewed Coordinated Care’s Provider
Network Form A, Access Plan, and GeoNetwork report, and determined the network does
not have sufficient contracted providers and facilities in place to support the services set
forth in the product. As above, the OIC did not specify what providers were still required
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to be included in the Company’s network, at hearing the OIC advised that the remaining
providers at issue herein were Pediatric Specialty Hospitals and Level 1| Burn Units
although as above, the OIC’s statements rcgarding this requirement, with unsupported
evidence, were not sufficient to controvert the Company’s argument and evidence
presented.

{5) Finally, even if it were appropriate to present new evidence here on
rcconsideration, the OIC in this Motion still fails to argue - and certainly fails to provide
evidence — that Pediatric Specialty Hospitals and Ievel 1 Burn Units must be included in the
Company’s network (indeed, in its Motion the OIC does not even mention Pediatric Specialty
Hospitals and. Level I Burn Units or otherwise identify just what services must be included in the
Company’s network). As stated above, had the OIC presented clear argument and evidence to
support its cusrent position that Pediatric Specialty Hospilals and Level 1 Burn Units must be
included then this issue may well have been decided differently. All efforts would have been
made to allow and consider any evidence the OIC presented on this issue - from its qualified

staff, other professionals, interested providers and parties - along with the Company’s evidence.,

B. Network Adequacy: can the Company’s compliance with network adequacy
standards for Medicaid participation be used to demonstrate network sufficiency required
by WAC 284-43-200(1) for Exchange products? In its Motion on this issue, as discussed
above in Analysis — Discussion of Balance of Evidence, the OIC seems fo fail to recognize the
primary importance ol presentation of clear and persuasive argument and evidence concerning
the proper intcrpretation and application of WAC 284-43-200(1) and (2); instead, the OIC simply
argues that the Final Order misconstrues WAC 284-43-200(2). WAC 284-43-200 provides:

(1} A health carrier shall maintain each plan nelwork in « manner that is
sufficient in numbers and types of providers and facilities to assure that all health
plan services to covered persons will be accessible without unreasonable delay,
Each covered person shall have adequate choice among each type of health care
provider, including those types of providers who must be included in the network
under WAC 284-43-205. ... Each carrier shall ensure that iis networks will meet
these requirements by the end of the first year of initial operation of the network
and at all times thereafter.

(2} Sufficiency and adequacy of choice may be established by the carrier
with reference to any reasonable criteria used by the carrier, -including but not
limited fo: Provider-covered persown ratios by specialty, primary care provider-
covered person ratios, geographic accessibility, waiting times for appointments
with participating providers, hours of operation, and the volume of technological
and specialty services available to serve the needs of covered persons requiring
technologically advanced or specially care. Evidence of carrier compliance with
network_adequacy standards that_are substantially similar to those standards
established by state agency health care purchasers (e.g., the state health care
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authority and the department of social and_health services) and by private

sufficiency.

(3) In any case where the health carrier has an absence of or an insufficient
number or type of participating providers or facilities to provide a particular
covered health care service, the carrier shall ensure through referral by the
primary care provider or otherwise that the covered person obtains the covered
service from g provider or facility within reasonable proximity of the covered
person at no greater cost to the cuvered person than if the service were gbtained
from network providers and fucilities, or shall make other arrangements
acceptable to the commissioner. .. [Emphases added.]

In it Motion, without identifying any section of the Final Order in support of its
argument, the OIC incorrectly assumes that the Final Order erroncously conflates [the
Company’s] ... Medicaid network as an ‘adequate network’ for commercial products ....
fand] argues that the Final Order does not provide its statutory or legal basis for the
conclusion that a Medicaid network is automatically adequate for a commercial policy.
Apparently, the Final Order misconstrues the provision of WAC 284-43-200(2), which
provides that evidence of compliance with network standards for public purchasers 'may
be used to demonstrate sufficiency’ to mean that, if a carrier has a Medicaid network for
its Medicaid products, it has by operation of law demonstrated compliance with network
standard {sic] for public purchaser concerning every service provided under the carrier’s
commercial contracts, regardless of whether public purchasers are required to include
those services or providers. The OIC goes on to argue that this is particularly important
for Medicaid carriers whose plans do not have to offer all of the ten cssential health
benefits required under the ACA.

In response, first, the OIC has misread the Final Order. Although the OIC fails to

point to any section of the Final Order which states what the OIC suggests, clearty WAC

284-43-200(2) doces not conclud[e] that a Medicaid network is automatically adequate

Jfor a commercial policy. Nor does the Final Order provide its statutory or legal basis for
the conclusion because the Final Order no where makes this conclusion. Second, of
course the differences between Medicaid networks and ACA networks is an
important distinction. The OIC fails to point to any portion of the Final Order which
might support its argument here. At any rate, in consideration of the 1ssues
herein and entry of the Final Order, little weight was given to the fact that the Company
had its network approved by the Washington State Health Carc Anthority for usc in the
Medicaid market, although certainly WAC 284-43-200(2} does provide that sufficiency ...
may be established by the carrier with veference to any reasonable criteria used by the
carrier, including but not limited to ... the volume of ... specialty services available to
serve the needs of covered persons requiring ... specialty care. Evidence of carrier
compliance with network adequacy standards that are substantially similar to those
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standards established by state agency health care purchasers (e.g., the state health care

authority and the department of social and health services) ... may be used to demonstrate
sufficiency. It is interesting to note as well, however, that at hearing, the OIC scems to
have contradicted its position here, i testifying that stendards for network adequacy are
Jound in WAC 284-43-200, and that one of the ways to establish network adequacy is
evidence of carrier compliance to network adequacy standards that are essentially similar to
those standards estublished by state agency health care purchasers ... state health care
authority, The OIC further testified that this was an available standard and [a|n acceptable
standard which carriers can use to establish adequacy. [Testimony of Kreitler.}

C. Network Adequacy: can the Company use single case contracts for pediatric
specialty and level 4 burn services? Once again without identifying any specific section of the
Final Order to which it objects, and without identifying the providers at issue as Pediatric
Specialty Hospitals and Level I Burn Units, in its Motion the OIC asserts that the second error
the Final Order makes regarding network adequacy concerns the Company’s failure to contract
with Pediatric Specialty Hospitals and Level I Burn Units and to instead use singlc casc contracts
in limited occasions.” Citing RCW 48.46.030(1), the OIC argues that a fundamental requirement
for HMOs is that glf covered services must be provided either directly [e.g, Group Health] or
through contracted [network] providers.

In response, first, in the hearing and now in this Motion, the OIC fails to present a convincing
argument that RCW 48.46.030(1) aclually does prohibit HMOs from utilizing single case
contracts. Second, the OIC ignores WAC 284-43-200(3), cited abovc, the regulation which
implements RCW 148.46.030(1) written by and adopted by the OIC, which actually does
expressly allow carricrs to utilize out-of-network providers as long as the consumer is not put in
a worse position. For this reason, once again, the undersigned considered the Company’s
argument and evidence against the OIC’s argument and evidence in considering and entering the
Final Order: in its Prehearing Brief the Company argued [Prehearing Brief at pg. 9-10], and at
hearing presented evidence [Testimony of Fathi], that it can provide pediatric scrvices, including
hospital services, through its four children’s specialty service providers and hospitals and argued
that these providers can provide 99% of the services provided by Seattle Children’s Hospital.
[Company’s Prehearing Brief at pg. 12-11; Testimony of Fathi.] While the Company
acknowledged there may be rare, unique types of care that are not provided by its network
facilities, 1t would provide those services through use of single casc contracts, which it argued
persuasively were allowed under WAC 284-43-200. Indeed, the Company raised evidence of a
Regence contract that specifically handles provision of pediatric specialty services through single
case contracts which was apparently approved by the OIC and currently on the market, Finally,

* While the OIC does not identify Pediatric Specialty Hospitals and Leve! I Burn Units in its Motion herein, these
were the only types of providers identified by the OIC as still needing 1o be included in the Company’s network.
The OIC had originally atso included massage therapists as needing to be included but by the end of the Learing,
based upon evidence from the Company that massage therapists were already included, the OIC dropped its
objection that no massage therapists were included in the Company’s network.
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the Company went on to argue in its Prehearing Brief and in testimony at hearing that it believed
the OIC’s real complaint appears to be that it did hot include Seattle Children’s Hospital (the
renowned Pediatric Specialty Hospital affiliated with University of Washington) in its network.
In its Prehearing Brief the Company further asserted, and at hearing presented uncontroverted
testimony, that in July 2013 the OIC expressly told the Company that it was not required to
confract with Children’s to have an adequate network [Testimony of Fathi] and that it would
have contracted with Children’s if the OIC had advised it that il was required to do so.
[Testimony of Fathi. ]

In contrast, at hearing the OIC did not clearly raise the distinction it now might be making in this
Motion, i.e. that it is essential services, rather than other services, that cannot be provided
through single case contracts. Ilowever, this was an argument that could have been made at
hearing and was not. Further, at hearing, as above, the OIC was unable to namc onc type of
pediatric specialty service or burn service that could not be provided by the Company’s curtent
network providers {except for Level 4 NICU, which the Company had already identified in its
filing).

Therefore, consistent with its obligation to mect its burden of proof, from the outsct of the
hearing 1n its Prehearing Brief through the hearing, the Company presented argument and
evidence to support its position that its network was sufficient to provide virtually all required
services by its non-Pediatric Specially Hospital and non-Level I Burn Unit network providers.
[ Testimony of Fathi,] The OIC did not object to the Company’s argument or evidence presented,
and presented virtually no evidence of its own to contradict the Company’s argument and
evidence. Indeed, the OIC’s argument and testimony focused on whether the Company’s
network providers were in adequate locations, not the fact that the Company’s network did not
include Pediatric Specialty Hospitals or Level 1 Burn Units (consistent with thal part of the
OIC’s testimony which changed to staic that the rules do not specifically require inclusion of
these providers in the Company’s nefwork)., The issue of whether or not the Company is
prohibited from utilizing single case contracts in limited situations, and apparently most
particularly reparding provision of somc types of pediatric specialty services and level 4 bum

the Company’s and the OICs arguments and evidence, the undersigned could only reach the
conclusion that the Company met its burden of proof at hearing on this issue. Once apain, as

that Pediatric Specialty Hospitals and Level I Burn Unifs must be included then this issue may

well have been decided differently. All cfforts would have been made to allow and consider any
evidence the OIC presented on this issue - from its qualified staff, other professionals, interested
providers and parties - along with the Company’s evidence.
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iL (O1C Argument No. 1 in support of its Motion for Reconsideration): The OIC

' argnes that the Final Order failed to resolve the matter with a decision on the
merits, and instead improperly directed settlement between the OIC and
Coordinated Care. In this, the OIC argues, the Final Order exceeds administrative
judicial authority, and is unsupported by law,

A The QIC asserts in scveral sections of its Motion that the Final Order improperly
directed settlement and ordered the OIC to approve this filing and required settlement and
therelore exceeded administrative judicial authority.

In response, as shown in the Final Order, had the OIC continued to disapprove this filing after
entry of the Final Order, there were no consequences. At the outset of the hearing, the OIC
proposed, and the Company agreed, and the OIC did not challenge in this Motion, that the issue
in the proceeding was whether, on July 31, 2013 the OIC erred in disapproving Coordinated
Care Corporation’s June 25, 2013 filings. As specifically stated in the Final Order but ignored
by the OIC in its Motion herein, the parties agreed that the undersigned must strictly consider
this issuc as it existed on July 31, i.e, the undersigned must consider 1) the wording of the
Company’s filings, as they existed on July 31; and 2) the OIC’s reasons, as they existed on July

disapproval were noi at issuc in the proceeding and could have simply been excluded by the
undersigned in deciding whether the OIC properly disapproved this filing on July 31,

Instead of simply cxcluding all of the OIC’s post-July 31 objections, however, as is shown by a
reading of the Final Order and as argued by the Company in its Response to OIC’s Motion
herein, the instances where the undersigned recognized the OIC’s concerns and determined
that the OIC should at least allow the Company to address these concerns were limited to
those new (post-July 31) concerns which at hearing the OIC was attempting to apply
retroactively to justify its July 31 disapproval. As above, while the OIC’s post-July 31
reasons could have been excluded entirely, the undersigned recognized the OIC’s post-July
31 reasons because:

(1) Reliance on only the OIC’s reasons which were stated in its July 31, 2013

Disapproval Letter would have a distinctly increased likelihood of resulting in a
Final Order which delermined that the OlC had crred in disapproving the
Company’s July 31 filing (which apparently is why the OIC chose post-July 31 to
present new or different reasons at hearing). This was done particularly i light of
the fact that, pursuant to thc Company’s testimony at hearing and the OIC’s
acknowledgement of its process at that time, the OIC had refused to communicate
with the Company since July 31 when the evidence showed that it had
communicated with other carriers whose filings had been disapproved on July 31;
and the Company had presented substantial cvidence that it was ready and willing
to communicate with the OTC and to change its July 31 filing to cure any of the
0IC’s remaining pre-July 31 or post-July 31 concerns if it knew what these
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remaining concermns were (it having also been found that some of the OIC’s July
31 objections were so unclear as to render the Company unable to know what they
were and thus how to address them). Even where these objections were clear,
some were shown through direct and cross examination to be requirements which
were not even supported by law. For example, while on July 31 one of the OIC’s
reasons for disapproval was that the Company’s requirement of written notice to
add covered individuals was its provision was “overly restrictive” when clarified
by the OIC witness the QIC’s objection was actually shown to not be supported
by statute at all. [Conclusion of Law No. 11; see also Tcstimony of Kreitler. ]

{2}  The undersigned recognized the OIC’s post-July 31 reasons in an

effort to promote settlement as encouraged by the Administrative Procedure Act,
Title 34 RCW, particularly in light of the issues discussed in 1) above, For
cxample, on july 31 some of the OIC’s reasons for disapproval were that specific
provisions i the Company’s filing were “too restrictive” or in conflict with
specific laws, but post-July 31 (i.e. at hearing} the OIC changed these reasons to
arguc instead that these provisions were ‘confusing and misleading.” [See, e.g.,
OIC Objections 7, 9, 12 set forth in OIC’s July 31 Disapproval Letter; after July
31 the OIC abandoned thesc July 31 bases for disapproval by asserting new bases
in their stead.] The OIC asserted new {post-Tuly 31) reasons for a number of its
July 31 objections as well. For these reasons, where the undersigned found that
the OIC’s posi-July 31 rcasons for disapproval had merit, the undersigned
required the OIC to promptly review and/or suggest amendcd language that would
address its concern.

Therefore, contrary to the OIC’s assertions, as discussed in section A. above and as
shown by a reading of the Final Order, specific determinations were made therein as to the
validity of the OIC’s July 31 rcasons for disapproval which the OIC did not change or replace
post-July 31 at hearing. Rather than simply being excluded altogether as could have been done,
the undersigned handled the question of the validity of the OIC’s new post-Tuly 31 reasons in an
effort to promote scitlement asg cncouraged by as discussed in detail in A. above.

B. It appears the OIC argues in its Motion that the undersigned had authority only to
decide 1) whether cvery section of the Company’s filing was consistent with law or not; and 2) if
the undersigned concluded that even one section of these filings was noncompliant with any
applicable federal or state statutes or regulations on July 31 then the undersigned must uphold
the OIC’s disapproval of these filings, because even the OIC itself had no authority to approve a
plan which contained even one section which is noncompliant with any applicable federal or
state statutes or regulations on July 31. In its Motion herein, the GIC argues that because the
undersigned did find there were some violations of those applicable rules (presumably based on
the OIC’s reasons post-July 31 as well as on July 31) then the undersignced should have upheld
the OFC’s disapproval, but that instead she improperly divected settlement between the OIC and
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Coordinated Care [of those sections which she found to be noncompliant] ... and thereby
exceeds administrative judicial authority....

In regponse, the OIC fails to recognize that at the outset of the hearing, the parties agreed,
and Conclusion of Law No. 3 reflecied, that the issue in this procceding is whether on July 31,
2013 the OIC crred in disapproving the Company’s July 25, 2013 filings. [See also Burden of
Proof and Tssue at Hearing section above.] Further, the OIC did not raise Conclusion of Law No.
3 as an issue in its Motion herein, As further stated in the Final Order at Conclusion of Law No.
3, which , again, the OIC did not raise as an issue in this Motion, [t}his [issue] contemplates not
only whether all sections of the filings comply with all applicable statues and regulations ... bul
aiso whether the OIC’s process of review was reasonable. ... a determination of the central
issue herein must of necessity include not only whether the filings were in compliance with
applicable rules but also must include some basic consideration of the review process which the
agency conducted; ... this is particularly true where, as here, the Company raises significant
issues regavding the review process and claims that process unveasonably restricted its
opportunity ta have its filings approved. Indeed, while the OIC argues thal the only issue is
whether the Company’s filings are fully compliant with all applicable rules, at the same time the
OIC spent far more time — literally hours — presenting written documents and orval testimony
solely regarding its process of reviewing these Exchange filings, both in general and with regard
to this Company’s filings. Therefore, the OIC itself seems to contemplate that its review process
is relevant to determination of the central issue herein. |Emphasis in original ]

D. The OIC then states that [t/ he Final Order does state in several places that OIC is
being compelled to re-write Coordinated Cuare's fifings for it in light of the extracrdinary
situation presented by ... the Exchanges ... Final Ovder at pg. 3, paragraph 3. This statement is
entirely without merit: nowhere does the Final Order “compel OIC to re-write Coordinated
Care’s filings for it.” The OIC then urges the undersigned to “reconfigure the Final Order,
making it abundantly clear that the specific situation involved in this particular review of the
Company's filings is unigue. This is not necessary, since much time and language is included in
the Final Order to reflect the uniqueness of this situation, e.g., the specific situation involved in
this particular review of the company s filings is unigue. [Final Order, at 21.} Finally, although
this is clear, the OIC need not be concemed that there will be perils presented by reference lo the
Final Order as precedent because, as the Company points out, decisions in these proceedings
arc not precedential. The OQIC then predicts that ordering the OIC to settle its disputes
concerning this Company’s filings ... compels the OIC io not only provide specialized und
directed legal advice to a specific private company, bul to effectively draft portions of their
contracts and further that compelling settlement with one carvier because the OIC entered into
settlement discussions with_a wholly separate and unrelated carrier, the Final Order sel the
dangerous precedent that ihe OIC is now compelled to settle with any carrier who challenges the
OIC’s disapproval of their network, rate, form, or binder filings. The Final Order ... broadcasts
to every health carrier in the state that, by demanding a hearing on any disapproved filing, they
can force the OIC to fix their contracts for them, monopolizing stuff time, and unilaterally
rearrvanging the distribution of OIC resources. Once again, the OIC is encouraged to read the
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Final Order carefully, to recognize its applicability to this unique situation, and to recognize that
it is, in fact, reading too much into the Final Order (scc bolow).

E. Finally, the OIC questions whether the OIC may be reading too much into the
Final Order. The OIC is correct: the OIC is reading foo much into the Final Order, The Final
Order speaks for itself.

III. (OIC’s Argument No. 2 in support of its Motion for Reconsideration): The 0IC
argunes that the Final Order’s conclusions rest upon improper admission of evidence
of the OIC’s settlement negotiations with other carriers.

Again citing no portion of either the Final Order or the proceedings to support its argument No.
2, the OIC argues gencrally that the Final Order’s “challenged directives” 1) rely on factual
errors_that 2) are supported solely by evidence of the OIC’s settlement negotiations with other
carriers which was introduced by the Hearing Officer, not by either party, 3) which should have
been barred by ER 408, and 4) which are not supported by the record. The OIC does nol
articulate just what “challenged directives” it is referring to, and what “factual errors” it is
referring to so if can only be speculated what “factnal errors” they were that were “not supported
by the record.” However, the matter of “introduction of evidence by the Hearing Officer,” must
be addressed, and then the meaning of the balance of this argument can only he guessed at and
addressed. JOIC’s Motion at pg. 8.]

In response, 1) Very definitively, no evidence at all was introduced by the undersigned
in this proceeding, Insofar as is relevant here, all evidence of the OIC’s negotiations with other
catricrs was introduced by the Company and in statements made by OIC counscl. Whercas fhe
OIC argues that the undersigned mntroduced evidence, this is clearly not the case; beginning even
prior to the hearing in the Company’s brief, the Company has asserted that the OIC was treating
it unfairly in many ways. The Company carried this issue throughout the hearing, and continued
to support its assertions of unfair {reatment, including its own testimony that the OIC had
approved other carricrs” filings after July 31 which it had disapproved on July 31 when it had
refused to even talk to the Company after it had disapproved the Company’s July 31 filing. For
example, evidence presenied by the Company on Day 3: Dr. Fathi: I was fold by Ms.
Gellermann we weren 't allowed o have conversations since the appeal |i.e. the Demand for
Hearing was filed]. We have lots of ... every day. We've modified things since we got the
rejection. We were fold that we’re not allowed to discuss this. ... I and the company are results
and solutions oriented and so I want to take your through how that played out. Molly called me
with the news on August I and within two days after consulting with outside counsel, our own
internal persons, we decided to file the appeal. At the same time we pursued setting up a
meeting with the commissioner. Two or three days later, Ms. Gellermunn called me and said
1've called you to say I understand you have filed an appeal and I need 1o let you know that we
cannot talk to you, cannot talk to you about the appeal. As you may recall a few days later there
was a window of a mythological extension of a few days, on a Wednesday in the morning there
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was a note that said you have until Friday to refile things for plans that have been disapproved.
For about 7 or 8 hours, during that time I left messages and sent emails to saying I'd like to
withdraw our appeal as of right now because we want to make this work, we want to work with
you [the OIC], we 're willing to make any of the change that you [OIC] require. Before she could
even respond to that we got another email that said we [QIC] changed our minds there is no
extension. What's done is done. Officially it's closed. So at that point we made sure we refiled
the appeal. Throughout the last few weeks I would 've loved nothing more to work with Ms.
Kreitler and .., to ...  have found out from the public website that all of the other plans that have

been tn contact with the OIC or not. We are completely ready to refile ... and have been actually,
[Emphasis added.}

On the subject of whether or not the OIC was negotiating with other camiers and not the
Company after July 31, in addition to the testimony of the Company discussed above, while not under
oath, Anmalisa Gellermann, counsel for the OIC, stated: Ms. Gellerman: TheCommissioner is taking
the position that for those companies that did not request a hearing we would not accept any new
filings, ... For those that requested a hearing, the commissioner has authorized some small
changes ... (inaudible}... Not with this company. .. If there is a meaningful opportujnity — how
Jar away from [approval the filing is]... If you 've been disapproved, you 're done. July 31,
everything is done. If you requested a hearing, and you are in the process of a hearing, we are
using the potential of settlement negotiations to determine if there is anything that can be done
for those companies that in the opinion of the OIC are very close to approval. [Unsworn
statement of Gellerman, counsel for OIC, presented during Day 3 of hearing at 5:00 p.m..]

Therefore, clearly evidence regarding whether the OIC was negotiating with other carriers after
July 31 was presented by the Company and in a statement from OIC counsel, and most definiely
not the undersigned. Further, this evidence is specifically identified in Finding No. 20 as the
basis for finding that the OIC was negotiating with other carriers: ...the Company testified at
hearing, and it was.aclnowledged by OIC counsel, and is therefore here found, that the OIC has
in fact entertained communications, settlement negotiations and new/amended filings with other
similarly situated carriers whose filings it disapproved on July 31 even though it has refused to
allow any communications with Coordinated Care. [ Testimony of Fathi.] [Finding of Fact No.
20.]

2) Second, the OIC does not identify what “factual errors” it is referring to, it is not
possible to review and consider this portion of the QIC’s argument. To the extent there was evidenee
of settlement negotiations with other carriers presented by the Company and to some extent the
OIC, this evidence had no bearing on whether the OIC’s July 31 objections to the Company’s
July 25 filing were reasonable. To the extent this evidence were relevant at all it would be
considered relative to whether the OIC’s erred in its process of review and disapproval of the
Company’s July 25 filing [See Conclusion of Law No. 3] but in fact this evidence was given no
weight and did not affect the Final Order in any way.,
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3) Third, assuming that ER 408 applies to this proceeding by virtue of RCW
34.05.452(2) (which requires a presiding officer to refer to the Washington Rules of Evidence as
guidelines for evidentiary rulings): in this Motion the OIC recognizes that ER 408 does permit
evidence of settlement negotiations for limited purposes such as to prove bias, and for other
reasons, but the OIC then incorrectly asserts that there was no claim of bias in this case.
Contrary to the OIC’s argument here, from even before commencement of the hearing the
Company asserted that the OIC was treating it unfairly (i.e, in a biased manner) in the approval
process and thereby made bias a significant issue in this case. [E.g., Prehearing Brief, pgs. 1-4;
Testimony of Dr; Faithi; Testimony of Sarah Ross.] Even the O1C cntertained bias as an issue in
this case, presenting hours of evidence of how it had spent extra time and éffort helping this
particular Company in comparison to others. The issue regarding whether the OIC was treating
the Company was being trcated unfairly was also recognized in the Final Order at Finding of
Fact No. 20, which states: Coordinated Care argues that it is being ireated unfairly in
comparison with other carriers. [Coordinated Care Prehearing Brief, Testimony of Faithi.]

More specifically, evidence that bias was a significant issue in this case were — whether or not
they were proven at hearing - the Company specifically argued that the OIC was treating it
unfairly in comparison to other carriers seeking to have their products approved for the Exchange
[Company’s Prehearing DBrief, pgs. 2-4]: beginning in its Prehearing Brief filed prior to
commoencement of the hearing, Company asscried that the OIC had indicated it would rather deal
with only commercial carriers for this year’s Exchange and with Medicaid carriers (such as the
Company) next year; that the OIC changed its cooperative attitude with the Company when the
Company decided to build its own network and began rcjecting submissions for overly technical
reasons; that the OIC did not conduct a full analysis of the Company’s submission until July
2013 despite the fact that il had 4 complete product to review beginning with the Company’s
June 2013 filing; that the OIC’s approach to the Company differed from the OIC’s trcatment of
the commercial carriers e.g. the OIC issued numerous objection letiers to other carriers, e.g, the
Company asserted that the OIC sent objection letters to Group Ilealth in May, June, and July,
and gave those carriers opportunitics fo correct their crrors in order to assist them in submiitting
an acceptable plan for approval, vet the OIC sent only one set of objections to the Company in
July many of which were vague or unclear [Ex. 53, OIC July 22 Objection Letter to form filing;
Ex. 55, OIC July 17 objection leticr to binder; Ex. 57, OIC objection lctter to rate filing]; that
throughout the process the OIC gave the Complany conflicting instructions, e.g. re whether or
pot Children’s Hospital must be included in ifs network; that other advice was vague or unclear
and vet later on the Company was instructed not to contact Kreitler to ask questions, which made
1t more difficult and expensive for the Company to try to determine what the OIC’s remaining
concerns were and yet despite its efforts on July 31 the OIC disapproved the Company’s entire
filing and detcrmined not only that it could not rcfile but that the OIC could not commuenicate
with the Company at all, which lefl the Company no time to address any remaining concerns it
might not have understood correctly (not having access to the OIC for some time}; and after July
31 the OIC refused to communicate with the Company.

4) The OIC argues that the record does not support any findings that the OIC was
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communicating with other carriers; presumably the OIC means findings that the OIC was
communicating with other carriers after July 31, 2013, However, clearly the record supports such
a finding. See Section 1) above concerning the Company’s and the OIC’s own statements that
the OIC was communicating with other carriers after July 31, 2013, As stated above, howevet,
the evidence presented by the Company and statements of the OIC that the OIC was
communicating with other carriers after July 31 is not relevant to the issue in this proceeding
regarding whether or not the Company’s filings as written were in compliance with the ACA and
state rules; while the Company’s evidence and the OIC’s statements might be relevant to whether
the OIC erred in its review and disapproval which as above and as stated in Conclusion of Law
No. 3 included some consideration of the review process, this evidence was given no weight and
did not affect the Final Order in any way.

For the above four reasons, the OIC’s argument is without merit.

IV. {(OIC’s Argument No. 4 in support of its Motion for Reconsideration): The OIC
argucs that the Final Order contains Findings of Fact about communication
between Coordinated Care and the OIC during the proceedings that arve not
supported by an objective evaluation of the record.

This argument is duplicative of Argument No. 2 in the OIC’s Motion, which is addressed
in Scction 1 above. Heowcver, toward the end of its Motion, the OIC lodges a host of assertions
related to this argument. More specifically, the OIC states 1) that RCW 34.05.461 provides that
a “presiding officer shall not base a finding exclusively on inadmissible evidence unless the
presiding officer determines that doing so would not unduly abridge the parties’ opportunities 1o
confront witnesses and rebut evidence and the hasis for this determination shall appear in the
order.” Then, the OIC goes on (o state, incorrectly, that “the evidence presented by the Hearing
Officer about settlement negotiations with other parties ... was not submitted by either party, but
by the Hearing Officer herself....Coordinated Care was apparently unaware of the OIC's
settlement discussions with other carriers until the Hearing Officer introduced the subject. The
OIC could only object; it had no opportunity to confront the Hearing Officer as a witness....” In
response, contrary to the OIC’s assertions, the Company was very clearly aware that the OIC
was it communicalion with other carriers when it refused to communicate with this company,
and testificd to its knowledge at hearing. [Testimony of Fathi; Testimony of Ross.}

The OIC further argues that the undersigned’s decision “to not only consider, but inject, evidence
of the OIC’s settlement discussions in other proceedings as evidence “calls the Hearing Officer’s
impartiality into question,’” The OIC then concludes that by presenting the evidence of the
OIC’s settlement negotiations, the Hearing Officer essentially made herself a material withess
concerning disputed factual allegations and in doing so “has called into question her own
partiality concerning this and every case involving the OIC’s denial of a carrier’s rate, form and
binder filings.” The OIC even goes on to argue that impartiality by a judge and improper
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testimony by a witness both constitute grounds for granting a CR 59 motion for retrial or
reconsideration on the hasis of irregularity in the proceeding, citing cases irrclevant to the
situation at hand. The OIC then concludes this litany of rules which are either not applicable, or
not bascd on fact, by arguing that “because the Hearing Officer’s presentation and admission of
evidence of the OIC’s settlement negotiations was improper under RCW 34.05.452(2), RCW
34.05.461, ER 408 ..., the Final Order should be reconsidered, omitting this improperly admitted
information and the directives based upon it.” In response, contrary to the OIC’s asscrtions,
once again, as discussed above, the Company argued in its Prehearing Brief that the OIC treated
it unfairly in many ways specificd therein, and at hearing presented evidence of these activities
{whether or not they were found to have occurred), mcluding the OIC’s refusal to communicate
with the Company post-July 31 and presented further evidence that after July 31 the OIC
approved the plans of other carriers like the Company who had filed Demands for Hearing (and
perhaps others) whose filings it had disapproved on July 31, [Testimony of Fathi; Statement of
OIC counscl. |

In further response to the OIC’s fourth set of arguments, as above, the parties agreed that the
issue in this proceeding was whaether the OIC erved, on July 31, in disapproving the Company’s
July 25 filing. From before the hearing in its Prehearing Brief, the Company argucd that the OIC
was treating it unfairly in the approval process, and at hearing presented evidence that the OIC
was negotiating with other carricrs. Bias was raiscd by the Company from the outset and was a
significant tssue in this praceeding. Therefore hias should have been, and was, considerced by the
undcrsigned in entering the Final Order; therefore even assuming IR 408 applies, ER 408 allows
the presiding officer to consider evidence of settlement ncgotiations to show bias. Further, the
Final Order certainly did not rely exclusively on inadmissible evidence. B.g., contrary to the
OIC’s assertions, the Company certainly knew, and testified to, the fact that the OIC was
communicating after July 31 with other similarly situated carriers it had disapproved on July 31:
Dr. Fathi testified he had seen on the internet that the OIC had approved other carriers’ plans
which he knew had been disapproved on July 31. [Testimony of Fathi; see also Testimony of
Sara Ross.] Finally, statements of OIC counsel at hearing adviscd that it was sclecting which
carriers whose plans it disapproved on July 31 fo negotiate with post-July 31 — and advised thai.
those carriers did not include this Company. [Transcript of proceedings, at Day 3.]

OI1C’S ADDITIONAL CONCERNS ABOUT FINAL ORDER

While these issues are related to the OIC’s arguments above, and are repeated throughout the
OIC’s Motion, the fact should be addressed that the OIC has lodged at leasl four pages of serious
assertions about the integrity of the Final Order and the Hearing Officer which cannot be ignored

even when it is understood that the OIC chose to take just two days between the time it received -

the Final Order and the time it filed its Motion for Reconsideration, Specifically, the OIC asserts
that the Final Order “commund|ed]” and “forced” and “compelled” and “‘coerced” the OIC to
approve the filings “even though the filings were in violation of law” and “upon terms dictated by
the Hearing Officer” without authority to do so. The OIC asserts that “The Final Order cites no
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authority ... which allows the Hearing Officer to refuse to rule on a matter, instead holding that
matter open until a compulsory settlement, the terms of which are diciated by the Hearing
Officer, has been reached.” The OIC asserts that the Final Order “change|d] a legal ruling as
punishment for one of the parties’ failure to cooperate with directives in an Order,” and “set[s]
the dangerous precedent that the OIC is now compelled to seitle with any carrier who challenges
the OIC’s disapproval of their network, rate, form, or binder filings...the Final Order broadcasts
to every health carrier ... that, by demanding a hearing on any disapproved filing, they can force
the OIC to fix their contracts for them, ....” [Emphasis in original.] Further, the QIC asscrts,
incorrectly, that in the Final Order the Hearing Officer “decid[ed] to not only consider, but inject,
evidence of the OIC’s settlement discussions in other proceedings as evidence that the OIC
mishandied Coordinated Care’s filings” and thereby “made herself a material witness” and
[citing the admittedly inapplicable CJC 2.11(a}, 2.11(1), (2)(d) 2.6(B)] “called into question her
own partiality concerning this and every case involving the OIC's denial of u carrier’s rate,
Jorm, and binder filings” and implied that the Hearing Officer had “personal knowledge of facts”
and/or was “likely to be a material witness in this proceeding” and further implies that the
Hearing Officer should have disqualified hersclf for “bias, prefudice, interest.,.” under RCW
34.05.425(3) (even though this statute requires that the OIC - not the Hearing Officer - must act
yet the OIC made no mention of these concerns either before or during the hearing and indsed
not until i had received the Final Order).  Finally, at the end of the O1C’s four pages dedicated
to this topic, the OIC postulates that the “OFC may be reading too much into the Final Order]])”

In response, first, the OIC certainly has read too much into the Final Order, and a careful reading
and consideration of it should respond to many of the OIC’s concerns, Second, as discussed in
detail above, the OIC is simply incorrect in its statement that evidence of the OIC’s scitlement
negotiations with other carriers which was introduced by the Hearing Officer, not by either party
when in fact the evidence was infroduced by the Company, and to some extent the OIC, and no
cvidence was introduced by the Hearing Officer. Third, the Final Order can only be based on the
evidence_presented at hearing. The problems with the OIC’s arguments and evidence are
detailed above. It is not possible to enter the Findings and Conclusions which the OIC suggests
should have been made when the arguments made by the OIC were not consistent with its prior
actions and statements to the Company, were on occasion coniradiciory even at hearing or at best
unclear, Ii is also not possible to enter the Findings and Conclusions which the QIC suggests
should have been made when the evidence presented by the OIC at hearing was on some
occasions contrary to what it now argues, and was inconsistent over time even during the course
of the hearing, and on other occasions was either nonexistent or insufficieni. In addition, as also
discusscd above in more detail, the OIC’s presentation of cvidence was limited by the fact that
two of the OIC’s three witnesses had not even been involved in the filing process with this or
perhaps any other carrier submitling filings for the Exchange. In addition, one admitted at
hearing he had not even read the Company’s cntirc filings, and the other admitted she was new fo
her position and not familiar with the ACA.

For all of the reasons discussed above, the OIC has failed to show any basis upon which
reconsideration should be granted.
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CONCLUSION

Based upon the above uauthorities and analysis, the OlC has not persnaded the
undersigned that there are any issues of fact or law that warrant reconsideration of the Findings
of Fact, Conclusions of Law and Final Order entered by the undersigned on September 3, 2013.
Turther, the OIC has not persuaded the undersigned that she committed error, manifest or
otherwise, in entering her Findings of Fact, Conclusions of Law and Final Order in this matter.
Therefore, the OIC has not made the requisite showing for reconsideration pursuant {o state and
federal rules and case law, and thus the OIC’s Motion for Reconsideration should be denicd.

_ ORDER
On the basis of the foregoing,

IT IS HEREBY ORDERED that the Insurance Commissioncer’s Motion for Reconsideration is
DENIED.

ENTERED at Tumwatcr, Washington, this J S ﬁay of November, 2013, pursuant to Title 34
RCW an cifically RCW 34.05.470; Title 48 RCW; and regulations pursuant thereto,

Wi
PATRICIA D. PETERSEN™->
Chief Presiding Officer

34.05.542_ this order may be appealed to Supcrior Court by, within 30 days afler daie of service
(date of mailing) of this order, 1) filing a petition in the Superior Court, at the petitioner’s option,
for (a) Thurston Countv or (b) the county of the petitioner’s residence or princinal nlace of
business: and 2) delivery of a copy of the petition to the Office of the Insurance Commissioner;
and 3} depositing copies of the pefition upon all other parties of record and the Office of the
Attormmey General,

Declaration of Matling

1 dectare under penalty of perjury under the laws of the State of Washington that on the date listed befow, 1 matled or caused
delivery through normal office mailing custom, a true copy of this document to the above identified individuals at their addresses
listed above.

DATED this d 5 ré}day ofl\éovemhel; 2013,
Fete, a Co

KELLY A. C#RNS




