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FILED 
State of Washington 

Office of the Insurance Commissioner ZOI~ APR ,.. 3 A q: 1 

IN THE MATTER OF ORDER NO. 13-0216 

iCAN BENEFIT GROUP, LLC and ) Licensees': Objection to Ole's Request for 

Hearing as Contrary to Law; Request to Dismiss 

OIC's Request; and, in the alternative, Request 

for Administrative Law Judge Assigned under 

Chapter 32.12 RCW 

iCAN INSURANCE, LLC, ) --

Licensees 

iCan Benefit Group, LLC and iCan Insurance, LLC ("licensees") hereby object to the Request fo 

Hearing for Imposition of Fines filed by the Office of the Insurance Commissioner ("OIC") in this matte 

and further submit their formal request that the OIC's Request for a Hearing be denied and that thi 

matter be dismissed on the basis that it is in direct contravention of Washington law and constitution, 

and the explicit directive of the Governor of the State of Washington. Licensees further submit thei 

request in the alternative that if the OIC's Request for a Hearing is not denied and if this matter is no 

dismissed at this time, that this matter be presided over by an administrative law judge assigned unde 

chapter 34.12 RCW. 

It would be inappropriate for the OIC's Hearing Officer to conduct this pre hearing conference, o 

to conduct any other hearing, in this matter because the OIC has attempted to initiate a proceeding tha 

is in direct conflict with the clear and unambiguous mandates of Washington law. The OIC attempts t 

Initiate an adjudicative or quasi-adjudicative proceeding before an administrative tribunal upon th 

Request for a Hearing filed by the Ole's Staff Attorney. Only the Washington State Attorney Genera 

may initiate such proceedings. RCW 43.10.030(2) clearly states: "The Attorney General shall: lnstitut 

and prosecute all actions and proceedings for, or for the use of the state, which may be necessary in th 

execution of the duties of any state officer;" (emphasis added). 
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Furthermore, RCW 43.10.040 unequivocally states that, "The attornev general shall alsc 

represent the state and all officials, departments, boards, commissions and agencies of the state in the 

courts, and before all administrative tribunals or bodies of any nature. in all legal or auasi legal matters 

hearings, or proceedings, and advise all officials, departments, boards, commissions, or agencies of the 

state in all matters involving legal or quasi legal questions, except those declared by law to be the dut; 

of the prosecuting attorney of any county." (emphasis added). The mandates established unde 

Chapter 43.10 RCW are clear and undeniable: not only is the Attorney General the only attorney whc 

can initiate a proceeding for or on behalf of a state agency, including the OIC, the Attorney General ~ 

required to bring such actions for the OIC because no other attorney has this authority. The Attorne~ · 

General may employ other attorneys to assist the Office of the Attorney General in carrying out his 01 

her duties pursuant to RCW 43.10.065; but, the state agencies, Including the Insurance CommlssionE!i 

cannot. 

In fact, RCW 43.10.067 prohibits the Insurance Commissioner from employing or appointing ar11 

other attorney to represent the OIC in proceedings such as the one that is attempted in the OIC' 

Request for Hearing in this matter. RCW 42.10.067 is a clear and unambiguous directive to trn 

Insurance Commissioner: "No officer director administrative agencv. board or commission of trn 

state other than the attornev eeneral shall emnlov. annoint or retain in emnlovment anv attornev f01 

an" administrative bodv denartment commission agencv. or tribunal or anv other oerson to act ru 

attorney in any legal or quasi legal capacity in the exercise of any of the powers or performance of an 

of the duties specified by law to be performed by the attorney general, except where it is provided b 

law to be the duty of the judge of any court or the prosecuting attorney of any county to employ o 

appoint such persons: ... " (emphasis added). 

The Governor of the State of Washington recognizes both the exclusive authority of thE 

Attorney General as well as the strict limitations placed on state agencies, including the InsurancE 

Commissioner. In a recent Memorandum entitled "Prohibition on Employing In-House Attorneys 

directed to all state agencies, the Governor declared that " ... the Office of the Attorney General serve 

as the exclusive source of legal representation for state agencies, boards, and commissions." • * * 
"Further, state law prohibits state agencies from hiring attorneys as "in-house counsel," "staf 

·attorneys," or in any other role as a legal advisor" (emphasis added), citing RCW 43.10.067 as the 

statutory authority for this directive. The Governor has called on state agencies, such ·as the OIC, tc 
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cease the practice of allowing attorneys who are employees of the agency to use titles such as "sta 

attorney" or of allowing them to represent that they serve as "attorneys" to the agencies that empl 

them. 

It is clear that this matter has been improperly brought by the OIC and the "staff attorney" w 

Initiated the proceeding by filing the OIC's Notice of Request for Hearing for Imposition of Fines. Thi 

action was not initiated by the Attorney General, who has the exclusive authority to initiate proceedin 

for or on behalf of the OIC. Rather, this proceeding was brought by an employee of the OIC who doe 

not have any such authority whatsoever. To allow this matter and the OIC's Request for a Hearing 

progress any farther would only exacerbate an already illegal act by the OIC, would be in dire 

derogation of the clear mandates of Chapter 43.10 RCW, and would be in direct and flagrant confli 

with the directive of the Governor of the State of Washington. 

The OIC's Request for Hearing should be denied. and this matter should be terminate 

immediately. If the Insurance Commissioner intends to proceed with this, or any other such action, th 

he must so advise the Attorney General and request that the Office of the Attorney General initiate su 

a proceeding on behalf of the OIC. 

If the Hearing ·Officer does not deny the Ole's Request for Hearing and does not terminate a 

further proceedings in this matter immediately, then the Licensees hereby formally request that th 

matter be referred to the Office of Administrative Hearings and that this matter be presided over by a 

administrative law judge assigned under Chapter 34.12 RCW. This request is made pursuant to t 

provisions of RCW 48.04.010(5): "A licensee under this title may request that a hearing authorized unde 

this section be presided over by an administrative law judge assigned under chapter 34.12 RCW. 

such request shall not be denied." (emphasis added). 

Dated this 2"d Day of April 2014. 
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3 CERTIFICATE OF SERVICE 

4 I, Brian F Kreger, under penalty of perjury under the laws of the State of Washington do hereby 

5 declare and certify that I served on April 2, 2014, I caused to be delivered in the manner indicated below 

6 a copy of the foregoing document on the following parties at the last known addresses given below: 
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Hearings Unit 
Patricia Petersen Chief Hearing Officer 
Office of the lnsu'rance Commissioner 
5000 Capitol Boulevard 
Tumwater, WA 98501 
via e-mail to kellyc@oic. wa.gov 
via e-mail to Hearings@oic.wa.gov 

via United States Mail to: 
Patricia Petersen 
P.O. Box 40257 
Olympia, WA 98504-0257 

Ms. Andrea Philhower 
Office of the Insurance Commissioner 
5000 Capitol Boulevard 
Tumwater, WA 98501 
via e-mail to andreap@olc.wa.gov 

via United States Mail to: 
Andrea Philhower 
P.O. Box 40257 
Olympia, WA 98504-0257 

Executed on this 2"' day of April, 2014 in Seattle, Washington. 

Brian F. Kreger 
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