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BEFORE THE INSURANCE COMMISSIONER
OF THE STATE OF WASHINGTON

In the Matter of
NO. 13-0108
CHARLES D. OLIVER, AMERICAN EQUITY _
ADVISORY GROUP, LLC, AND "THE CHUCK | MEMORANDUM IN SUPPORT OF
OLIVER TEAM," RESPONDENTS’ RCW 34,12
REQUEST

Respondents.

FACTS

Charles D. Oliver (“Oliver”) is a Florida resident. His wholly owned company,
American Equity Advisory Group, LLC (“American Equity™) is a forcign limited liability
company. Both Oliver and American Equity have, in the past, held Washington non-resident
licenses although neither does now.

The Conmmissioner has issued a ccasc and desist order against both Oliver and
American Equity rclating to certain isolated events occurring in 2009, Oliver and American
Equity dispute that they violated any Washington insurance statutes. Rather than ignore the
cease & desist order and in an effort to clear their names, Oliver and American Equity both
requested a fair hearing and made a separate written request that an administrative law judge
be assigned under RCW 34.12. The written request refercneced RCW 48.04.010(5) which

provides:

A licensee under this title may request that a hearing authorized under this
section be presided over by an administrative law judge assigned under
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Chapter 34.12 RCW. Any such rcquest ghall not be denied. (Emphasis
supplied). :

Following receipt of respondents’ written request for the appointment of an RCW
34.12 administrative law judge (“ALJ™), OIC Hearing Examiner Patricia Petersen initiated a
“scheduling conference” during which she questioned respondents’ right to appointment of
the requested administrative law judge to preside over the hearing of the dispute. Hearing
Examiner Petersen implied: (1) whether the respondents were entitled to an appointment of an
RCW 34.12 administrative law judge was within the discretion of the Insurance
Commissioncr, not a matter of right; (2) that if respondents were not licensees at the time of
their request, that RCW 48.04.010(5) did not apply fo them; and further (3) that no other
autharity entitled them to the requested appointment. Hearing Officer Petersen indicated that
she was inclined to disallow respondent(s’ request and proceed forward with scheduling a
hearing before her, but allowed respondents to submii a brief on the subject if they did so
within four davs, Reguest for a short time extension was denied, This Memorandum is

intended as respondents’ response.
LAW

A. Impartiality and the avoidance of the appearance of partiality arc integral to the
integrity of administrative proecedings. '

If respondents right to contest the charges brought by the Washington State Insurance
Commissioner (“Department” or “Commissioner”) in an adminisirative hearing exists, then
the cxcreise of that right entitles them to a proceeding that is fundamentally fair and free from
all appearance of impartiality. The right to administrative hearings involving governmental
adjudicative actions is rooted in constitutional due process considerations, Where, as here,
state agencies are empowered to administratively enforce statutes or impose sanctions against

individuals, those persons aggricved by such action are entitled to a hearing. This action is an
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adjudicative hearing, See RCW 34.05.010(1)(2) and (3). Adjudicative actions in Washington
are governed by the Washington Administrative Procedures Act (“APA”), RCW 34.05 ef seq.

The cease and desist order issucd by the Commissioner here expressly provided;

Respondents have the right to demand a hearing pursuant to RCW 48,04 and
34,05, Cecasc and Desist Order dated April 4, 2013

Respondents timely exercised their right and demanded a hearing,

Implicit in the hearing process is the concept that an aggrieved persons who dispute
the allegations made against them have an opportunity to present their case with the
expectations that a trier of fact will receive all the evidence without preconditioned views and
independently and fairly decide the malter. An adjudicative proceeding which does not
ensure impartiality and avoidance of partiality is no hearing at all.

Several circumstances and facts underlying the cease and desist order and the
Department’s actions to date have raised concerns aboﬁt its impartiality and fairness. We
believe respondents’ concerns are well grounded in fact. Given these concerns, having the
Commissioner’s own hearing examiner preside over the hearing seems antithetic fo traditional
notions of fairness. This is especially so inasmuch as our legislators have provided a
mechanism (o avoid any appearance of partiality.

B. RCW 34,12 cnsures independence and impartial administrative proceedings,

RCW 34.010 was enacted to ensurc the appearance of impartiality. 'The legislative
history surrounding this statute makes clear the state’s intent to make available hearing
officers independent of state administrative agencies to hear matters pertaining to adjudicative
actions of those agencies. See Exhibit A (ESHB 101). 'the statute was the result of a
Washington State Bar Association task force study and rccommendation which concluded that
the creation of an independent office of administrative hearings was “essential” {o avoid

conduct which “violates the appearance of fairness and is contrary to basic concepts of fair
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play.” See [xhibit B (WSBA Task Force presentation to the House of Representatives
rcgarding House Bill 101, by Robert A. Felthous, Chairman at p. 6). The Independent

Business Association reached the same conclusion:

The need for disinterested and objective third parties to gather {acts and issue
an objective opinion on a contested case is essential to equitable justice,
Independent Business Association letter submission dated January 27, 1981,
See Exhibit C,

C. RCW 48.04.018 does not selectively limit availability of RCW 34,12 ALJY’s only to
current licensees,

On its face, RCW 34.12 applics to all adjudicative proccedings of state administrative
agencics’ without regard fo the class or particular atiributes of persons against whom agencics
have taken adjudicative type actions. Persons aggrieved by state administrative actions which
give rise to rights to a hearing do not have to meet any personal prerequisites in order to be
entitled to the protections of RCW 34.12.

The Commissioner argues that these respondents are not entitled to appointment of a
RCW 34.12 ALJ because respondents are not now licensees, and alleges that they were not
ficensed at the time of the events alleged in the écas'c and desist order which respondents
contest, This argument is flawed. It misses both the point and purpose of RCW 34,12, If, by
mere. allegations, the Commissioner could disqualify the respondents from RCW 34,12
protections, then the very purpose of the statute could be circumvented. There are numerous
scenarios under which aggrieved persons can vindicate themsclvcé and disprove allegations
made by the Department which is the purpose of an impartial hearing on the merits, What if|
contrary to the allegations of the cease and desist order, an aggrieved person was properly
licensed? What if the actual {acts ultimately demonstrated no license was required? What if

the allegations undcrlying the Department’s action were substantively wrong, or barred by the

' Note: By express exclusion, a few agencies are exempt from RCW 34,12, The Department,
however, is nol exempt.
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statute of limitations? Any of these outcomes would vindicate the person aggricved at a
hearing, Requiring proof and weighing evidence of licensing status of respondents at this
stage is wrong. It renders illusory the protections of RCW 34.12 and undermines the notion
of fair piay that the statutc was intended to secure.

RCW 48,04.010 does not limit RCW 34.12.010. Any person aggrieved “by any,
threatened act, or failure of the Commissioner to act” is entitled to a fair hearing so long as
such failure is deemed an act under any provision of the insurance code.
RCW 48.04.010(1), (2). The sialute is gencrically partly entitled: “Hearings.” Nothing about
the title of the statute supports thc proposition that RCW 34,12 appoinied ALJI’s are not
available in all adjudicative proceedings of the Depa'rtment.

Narrowly construing RCW 48.04.010(5) to mean that only aggrieved pcrsnﬁs who are
also licensees are entitled to appointment of RCW 34.12 administrative law judges is contrary
to all legislative history, the language of RCW 34.12 itself, numetous provisions of thc APA
and fundamental notions of fairness, Such construction would essentially give the
Commissioner the power to prosccute individuals after their licenses lapse without providing
the profections and rights available to all other aggrieved persons. No judicial rational
supports this conclusion. No case or other precedential authority has so held to the best of our
knowledge. Subsection (5) speaks to other hearings “authorized under this Section.” By
doing so, the clear intent was inclusive rather than exclusive. [icensees as well as other
aggrieved persons were included within the scope of RCW 34.12 protections. 'l'o be certain
that the Commissioner not act in a partial manner over licensecs, the legislature emphasized
“any such request shall not be denied.” 7d,

D.  Request for RCW 34,12 ALJs are not discretionary.
Implicit in the hearing cxaminer’s hesitancy to transfer this case to the Office of Fair

Hearings is the concept that the Cominisstoner has authority to deny respondents’ request.
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We are aware of no legisiative grant or judicial authority that supports this conceptl. In fact,
construing RCW 34.12 as being subject to the prior approval or acquiescence of the
Commissioner flies in the fact of the underpinnings of the statute. The Washington State Bar
Association fask force, as well as many other organizations, all oxpressed concern that when
administrative agencies get fo appoint their own hcaring examiners, the appearance of
impartiality fundamental to notions of fair play is lost.
CONCLUSION
The hearing examiner should immediately transfer this matter for appointment of an
RCW 34,12 administrative law judge to preside over the above entitled case without delay.
DATED this 10" day of June, 2013, |
Respectfully submilted,
RYAN, SWANSON & CLEVELAND, PLLC

Aty)fneys for Respondcents

1201 Third Avenue, Suite 3400
Scattle, Washington 98101-3034
Telephone: (206) 464-4224
Facstmile; (206) 583-0359
kindinger@ryanlaw,.com
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ESHB 101

BRIEF TITLE: Creating an office of aﬁmlnlvtrat1vp hearinge.

SPONSORS: House Committee on Ethics,; Law and Justice
{Originally Sponsored By House Committee on Fthics, Law and
Justice and Representatives Ellis and Ehlers}

INITTAL HOUSE CDMMITTEE: Fthics, Taw and Justice
ADDITIONAL NOUSE COMMITTEE: Ways and Means

SENATE COMMITTEL: Judiciary

Staflf: Bill Gales (?53—7719}
Comuittee Hearing Dates {Seggion) r April &, 1981; Aprll 9, 1981

Ma-ority Reporil (DPA) signed hy: Senators Clarke, Hemstad,
Havner, Hughes, Newhouse, Pullen, Shinpoch, Talmadge and Woody

SYNOPSIS AS OF APRIL 13, 1981

BACKGROUND:

Individual state agencies may employ or contract: for hearing

officers to conduct contested  case hearings - under the

~ Administrative Procedure Act. Some individuals have gquestioned

- whether an aopeardnce of impartiality can be maintained when the

hearing officer "is an emplovee of the agency which is a party to
‘the hearing.. :

SUMMARY :

An independent office of administrative law Judges (ALJ's) is
created. The head of the office is a chief ALJ appointed hy the
Governor, The chief ALJ may appoint additional ALJ's as enployees
of the office and may coniract with perscons to act as ALJ's in
specific hearings, Current hearing officers and support personnel
in individual agencies are transferred to the ALJ office.
Administrative lawy judges may be disciplined and terminated, for
cause, hy the chief ALJ. Emplovees of the ofifice other than the
ALJ's are suhiject to the state civil service law, ‘

Certain agencies are exempted from the bill. Those agencies are
the Pellution Control Tearings Board, the Shorelines Hearings
Board, the TForest Practlces Appeals  Board, the Favironmental
Hearings Office, the Roard of Industrial Insurance Appeals, the
State Personnel Beard, the Higher Rducation Personnel Board, the
Public Employment Reldtions Commission, and the RDnard of Tax.
Appeals, -

:  EXHIBIT A




Any contested case hearing not heard by agency officials
responsible for the Final decigion in the case must be heard hv an
ALJ. The chief ALJ is to assign ALJ's to agencies on a long-term
basis whenever practical.

Uniform procediral rules for all agencies are to he adopted by the
chief ALJ. The chief ALJ mav allow for variations for individual
agencies as needed. o

The chief ALJ is subject to the reporting requirements of the
Public Disclosure Act.

New Rule Making Authority: The chief administrative law jodge is
- granted rule-making authority. ' '

Effective Date: An emergency is declared with respect to certain
provisions of the hill. The appropriation and appointment of the
ghief eadministrative law Judge take effect immediately. The
remainder of the bill talkes effect July 1, 1982.

Appropriation: $120,0C0 iz appropriated from the general fund to
the office of the chief administrative law judqge.

Ravenue: none
Fiscal Note: avallable

SENATE COMMITITEE AMERDMENTS:

The amendments drop three amendatory sgections from the House hill:
cne  which conflicts with & provigion in another bill; and two
which reguire the appointment of administrative law Jjudges for the
Departuwent of Feology and local school districts, '

ARGUMENTS AND TESTIMONY
AT BSENATE COMMITTEE HEARING(S)

Arguments For: Contested hearings in administrative agencies
should be conducted by impartial thearings officers. 7The
appearance of- impartialilty is hard to-maintain when the hearings
officer is an employee of the agency involved. Creating an
independent agency of administrative law Jjudges to conduct
hearings is a necessary step.

Arguments Against: The list of agencies which are exempt {rom the
i1l should he increased. Employment Security felt it should
npecause its hearings examiners were already seqregated from the
agency and  they were under severe federal time constraints for
thelr proceedings. The Utilities and Transportaition Commission
said that its hearings examiners functioned more as advisors to
the Commission and that relationship. should bhe maintained.




Testified For: PRLIll Gissgberg, Washington Bar Asspciation; Robert
Felthous, Washington Bar BAssoclation; Nat Washington, Pollution
Control Hearings Bgard; Ann Sandstrom: Frank Homan, Washington
State Hearings Office :

Testified Againgt: David Reis, Utilities and Transporitation;
Fudora Peters, Employment Security Department
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RE: HOUSE BILL 101

ROUGH DRAFET ' -
Mr. Chairman, Representatives, lLadles and Gentlemen:

My name is Bob Felthous and 1 am speaking in support of House Bill #101.
About a year and 2 half apo, the Washinpgton State Bar Assoelation appointed a
speclal Task Force and charged it with the duty to examlne the gemeral question
of fairness in the State's administrative process. This seveo-member task force
is composed of the Honurable Robert Huonter, a retired Supreme (ourt Jﬁstice;
Prqfesao; Wi;liam Andersen, a Unlversity of Washington law ﬁrofessor with special
expertise in administrative law; three practicing lawyers, Peter Francis, a former
State Senator, .John Rupp and Dean Little, bﬁth with a broad background in practice
before nﬁmetous Federal and State agencies; Ann Sandstrom, a non—lawyor with extensive
public and civic sexrvice. I am thé seventl: member, a lawyer and the Chairperson.

o )

As an initial point ﬁ£ focusg, the Tagk Force leooked at the role of the

administrative law judgejin quasi-judiclal proceedimés. The Task Force sought
Cdnput from knnw}edgabie svurces. We started with couferences in Olywpia with
;dministrative taw judges aud hearing exaniuers, assistaht attorney generals, .

and then the agencies. We found some apgencies describe the perscn conductling

hearings as "administrative law judpo”; other ageucies describe the same person

as a "hearing examiner”. To avoid confusion, and for clarity, the Task Force uses

the term "administralive law judge”, or TALJ™.  We.also bLelieve it is more

descriptive of rhe [unciions performed.

Pcrﬁapé at this tiwme, a general description as to why and how administrative
hearings arc conducted would be of help, ¥ am certain you appreclate Chat, when

-1 EXHIBIT B
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one attempls to summarize in a few words a functlon as complex and varied as

adminletrative hearingse ccndu?ted by numerous | differont agencies, eﬁceptions
can bg found. But basically, this 4s how it works:

A State agency issues an order. The person or pérsons invoi%ed disapree with ?he
order and, if the rules applicable to that particular ageney are properly followed,
the éggrieved is granted a hearing., 7The ageney assigns an ALJ to conduct the
pearing. Tn most cazes, the AT.J is-an emplayeehof the agency.‘ In many cases, tﬂe
hearing is condueted in the agency facility. OSometimes the agency 4s represented
by é; aaéistaﬁt Attorney general. Iiis duty is *o defenﬁ the agency orderf The

assistant attorney general is employed by the attorney general, 'The hearfing is

conducted in a wamer similar to a superior court trial., The same basic rules of

evidence apply, buﬁ generally an administrative hearing ie mofe informal., Witnessges
ara Hwnrn,ltestimony given, evidence and exhiblts received and, generaily, a record
of the prpcéeding made, The ALJ rules on obheetivnsfand admiassibility of evidence
and usualiy prepares written findings and conclusions. To the participaunts, the ALJ
appears to he the judge. However, the final decision ——'the ordef that couuts -- is

made by the ageuey, which may or may mot follow the ALI'e proposed order.

Prior to the ecstablishment of the Task Force, House Bill 986 had been filed, -
It created a new office, provided that the ALJs (it termed them "hearing examiners")
of each agency with support staff and equipment be transferred to the new office.

Some legislative hearings were had. T was advised that no further hearings would be

conducted pending the Task Force recormendations.

To assist in obtaining input, the Tagk Torce composed a questiopnaire consiating
of Tive general guestlons. These questions served as an outline for our interviews
and conferences. Condensed, the f£ive questions are as follows:

LD
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1. 1Is 1t appropriate for agencies for which administrative law jﬁ&ées_hegr cases
to contrel the salaries and promotions of such ALJs?

27 Does the location of the hearing room and the offlces of the Al s in £hg
apency. facilities threaten the obiectivity of the judgeﬁ or.éhe appearance of
objectivicy? | |

| 3. Are the really decisive principles and policies fully known in advance to all
participants?

- 4. Are all findings based exaluﬁiuely on record evidence, properly used
preéumptious and'iufércnces.of whiclh the agency may appfopriately take official notiée?

5. Do othier agency persomnel participate in inappropriate ways in foxmulating

the administrative law judge's {indings-and conclusions?

These questions were published ip the Washington State Bar monthly newsletter
and responses invited. Responses indicated clearly that problems existed im all
aveas. {mnly one Tegponse, oul of about one hundred from fhat eirculatiom, stated

"no problem®,

The ALJs, at gur conferences in.Olympia, were more specific. They related
cxamples domonstrating a definite need for reform, but we found many of them reluctant
to balk with us, exprcssinglfcar.of ageney retalintion., Here ig zn example of that
fear: Just prior.tc cne of our confercnces, an ALJ wap relating an incident of
pressure by agency personnel, when an agency attorney approached. The_ALJ said,
”Excuse.me", and digappeared. He-was back in a wminute, apologized and cxplained lLc
did mot want to be seen talking to a Task Torce membér. To overcome this problews
we pave assurance that no effort would be .made to tie comments with the person making

the comment.. With that assurance of conficentiality, we obtained valuable input.
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For example: A citdizen we'll call "Mary" has a dispute with a state BEENCY OVer

how much money she has coming., She has a choice: 8he can elther concede to the

ageuncy positlon, ot request a hearing. She requests a hearing, and, In cue tiﬁe,
ghe is advizged of the date, bime Qﬁd place of the héaring. 'éhe érrives alone, withent
an attorney, te testify and present her case. She finde that the heaving room is iIn
the centef of this agency's office building. 1Tt is an area set aside from the rest of
the offices simply byglass partitions. In order to get ther;, ghe has to Walk by
deskes of case workers and other employées of this particular agency., _?he witness
chair which she occupies is adiacent to a window,.and,ffrom:that window iﬁ plain view,
can be seen the.very case worker Mary thinks is thé cauéa of all her.troublé. 1f
Mary is mnot completely satisfied with the final decdsion in this case, is there any
waf of conviucing her that she hﬁs had a fair hearing? Is there any way of proving
that she lhas not had a falr hearing? -
‘
Ancther exawple: A small buginessman —-— let's call hie "Joo" —- operates a

regulated busineys. In order te survive, he must have a license from the State., Ome

day he receives a letter from the regulatory State ageucy telling bhim that his license

is in jeovardy and he should show just cause ag to why it should not be cancelled,

suspended, or a fine levied. Uuderstandably, he ls grestly concerned. This is hls
livlihood,.that_of_sevaral_ﬁembers of his [awily and four or five other ewpluyees.
Joc immediately goes to (lympia, seeks a conlerence with the man whose name appests
el the orde;. He is told that, while the mname on the order 1s that of t@e head of
the agency, he should see the enforcement officer, He Finds the enforcement offiﬁer
in the coffee #ess. He meete hiim and, éeated next tb him.at the coffee tabhle, is

a man who isg int;oduced to Joe ag "judge so—and-so’, Me doesn't remember his name.

Later, Joe is informed by the enforcement officer that he wust defend himself at a

heariug as the ageoney de going to press the matter, Some weeks later, Joe arrives
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at the hearing and thera is the enforcement cfficer, ready to testify égaiust him;

and at the head of ‘the :tablé .is the Jjudge who is going to decide the case. The - '

judge is the 'same person who was having coffee with the enforeement offilcer when Joe
was in Olympia, Later, Joe learns that the judge is a subordinate emplovee of the
. same agency that employs the onforcement officer. Now, is Jue ever going Lo be

convinced that he had 2 fair hearing if the fimal decision is not completely

satisfactory to him? Is there any way of proving tha® he has not had a fair hearing?

1

Another example: An administrative law judge and an assistant attorney general :

travel in separate State cars from Olympia to eastern Washington to conduct a hearing. .
To maintain the appearance of fairnegsz at hearings, and insulate against confliet of

interest, separate modes of transportation of the judge te hear the cause, and the

attormey to represent the agency, is'an pfficial policy. But the assistant attorney

general, whose duty it is to represent the agency, and defend the agency's orders,

15 emploved by the attorney genmeral of khe Srate of Washington: while the administrative [
law judge, the person that appears to the public as the one that’s going to make the

decision, which may be critical of the agency, is an employce of that same agency.

Another state agency which does not conduct a larxge numbc£ of hearings provides
that, when a dispute arises ﬁetween the director of the agency and a citizen involved
with the agency, the director Phen appoints one of the staff of his agency to conduct
a fair hearing. Carc is cxérciscd; however; to sce that the gtaff pcrsoﬁF now aclting
as a judge, as far as the public is conce;neé in this matter, Is from a &ifferent-

section of the agemcy than the section involved in the dispute.

Whal is the difference Letween tliwt situation and the hypothetical ¢ase of the

prosecuting atborney calling me.up and saying Lhat he has informatiow which will require
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him to issue & warrant for my arzvest? -1 clelm my Innocence; I go to hig_offtiecs; he
shows me the information that he has; I deny it. He says, "Well, then you want a
falr hearing, don't youl?" I agrée, 8o he séys, "We will give you a fair hearing.".
He then calls in one of ﬁis deputiesg (one from the civil division of his office)
and says Lo him; "Would you be the judge in this case and give this citizen a falr

hearing?"

Even 1f we assumed that the end result in each one of these casee related was
fair, that still 18 not Lhe answer, because such conduct violates the appearance of

1

fairness and is .conlrary to our basit concept of fair play.

The Tésk Force had a total of five conferences in Olympia; twe with the ALJs,
two with the agsistant atiorney generals, and one session dovoted to input from the
agencieé. Unfortunately, only foar of the ggencies appeared at that conference, so
the Task Force submitted a letter te forty—flour agencies.(names and addresser heing
provided Sy Houée Staff) réquesting Iuput. We had slx written responses. Several

were non—committal; Che others indicated no need for reform within their specific apeney.

The ‘fask force, with the information received, concludes thal changes are
essential and the removal of the AlJs from the agencies and insulating them by placing
them in a separate office is necessary. The ALJs should clearly not be the employees

of the very sawme agencies they are called upén to judge,

B 10} has an added boxus., The Task Force I[inmly believes it will be cost
effecrive., Under the provisicns of this Bill, the eaistUling adminisirative law judges
in the various agencies will be transferred to this new officc. Most new agencies

are crcated to perform a new function., Net so here. This office simply consclidates

the existing administrative hearing process of wany agencies into ount. The doliar

- -
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economies which this Bill will produce afe of éour tyﬁéa: _ o

1. 'The pool ecomomy -

2. Travei eff#ciency

3. More efficient use of talent

4, Imbrovement of morale
The firstlthree mentioned economies can be confirmed by statistiecal information.
The efficlency of the cbncept cf pool aconomy hasg beeﬁ pfoven through the years. An
example of the pool economy concept is'the Stgte’s inter—agénny car. pool, At one
time each State Agency had its own wvehirles. TFor efficiency and eccnémy, the Motor

’

Transporit Division was created which provides cars for many agencies.,

The peak case loads of apencileg come at different kimes. - A steady work load is
much more efficient. Accelerations and decelerations are inefficient and wasteful.

By consalidating and pooling the adminlstrative hearing process of many agencies, the

. : oy
public will be bettex served and there will be less delays. Informal statistics which

we have received from the Employment Security Department and DSHS demonstrate this

principle. The peak case load of the ¥mployment Security Departmeﬁt.in 1980 came in

_Ehe summer months of July and August. In the same vear, the peak hearing load of DSHS

was high in March and April, low in the summer months and peaked in October.

The cost of travel iz poing to increasc, It-is in the public's best intercst that,
where possibie, hearings be held in vériuus lonatipns canvenicnt to the public. So
the pfactice of ceonducting public heariugs by the agencies out of the Olympia area
should be encouraged. At Lthe preseut time, each State agency schedules and conducts
its own hearings out of Olympia, sending its own ALTs, its own court Tepnrte?.‘ A
cuuaolidation.of this function will ailow.one ALY and'one court reporter te hear cases

invelving .a vumber of agencies. Let me give you a hypothetical exawple: Let us




_ Transportation all have hearings scheduled for Port Angeles, Under the existing rules,

decisions and attracting more gqualified ALJs. Kumercus ALJs teld the Task Force of
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assume that in the wonth of Junuary, DSHS, Employment Security and Utdilitles and

each ageuncy would sent its own AT and its own court-reporter, with no inter-agency
coordination of hearing schedules.. There is no reason why a.properly trained and
experlenced ALJ could not hear the proceedings of all three agencies, Some agencies
feel that specialization of an ALJ's function is such that ALJe can hear only a single
agency's case. This 1s a misconception. Agencies handle a variety of,cases themselves,

One of the best exampleé-is the tilitles and Transportation, whera the ALJs.in that

agency hear transportalion cases and utiliiy cases, two types of cases that are

probably as opposite and different uae oue can {Ind in-:the administrative process.

A third area of economy is more efficlent use of talent. Cases differ in complexity
Pacling brings about greater flexibility. The avaflabhility for assiénment'nf Al.Jg of

differing experlence, qualifications and ahildty to fit each case will Increase
. , .

cffi:i&ncy'and reduce costa.
A Final bopus will be the improvement of morale of the ALJs Iesﬁltjng in better

their frustration in making deeigions critical of their own .agency. Direct and
indirecé.preséuxe from agency heads and staff is often fell by the ALJs prior to speeilic
decisions. After ﬁ decision against thelr own agcncy, ALJS cxperienée a cooling of
relations, not only with their snperioré, but also with agenc§ stafl who feel a lovally
to the agency., A supervisbry AT of a large agency told us of the boredow with
accompanying reduction of quantiry and quality of decisions experienced by his ALJs.
Although this ageney conducts many diffe%ent typeg of hearings, it dg «till insnfficient

to provide the new learning expericnces that eapable and smbitious AlLJe should have,

The Task Force concludea that the areation of this new office will definitely be

o
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cost effectlve and represent a saving to the State of Washington. ir

In summary, the Task Force concluded that reform is necessary and socught

then a Bill that would_aécomplﬂﬂh these gix general objectives:

3—.

5.

6.

Create an open door, full disclosure policy with state agency administrative
hearingse and‘decisions.

Increase the falrness, quality, unifnrmity and consistency af the
adminigtrative hearing process.

Improve, simplify, and inerease the accessibility af the adminisirative

-hearing process with the'public.

Expedite and spéed up the administrative hearing and_denision proceas, Cut
red tape.
Reduce the cost of the administrative hearing process.

Improve the appearance of fairness in the entire administrative hearing process.

We belicve that HBE 101 accomplishes these objectives.
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1644 - T16th N,E.
Bellsvue, Washlngfon 98005
Phone (2056} 453-8621

Januayy 27, 1981

- The Honoxable &keetgr Ellls

Chairman :

'‘House Ethies, Faw and Justice Committee
Olympia, WA 98504

Dear ChaLTmaﬂ Elldid and MPmbers of House Tthlcs Law and Justiice
Commiltiee: : . . .

Tridependent Business Associétion of Washington wishee Lo éxpress its
support for HB 101, establishing an office of administrative hearings.
Small businesses have found the. existing situation -of having the

agenecy being challenged also deciding on the challenge very concerning,

Small businesses understand that they may apoeal a decision of any
agency through the judieial system under the administrative Drocedures

act, - However, sumall businesses are also keenly aware of the congPSLlon

-im the courts and-the cost involved in such an appeal. Suchan
appeal is both costly and maybe delayed too long to provlde the
rclLef ne@dpd by the (Hﬂ716ngLng small business.

'There are pumerocus examples of where decisione on contested cases
by an agency needed an appeal in the mind of the small busginess.

" Oné example that cmoarly describes the broad interpretatlion used
by an agency is where a firm was found to be in violation of the
regulations dealing with the application of pesticides. -The agency

-responulblc for enforcing the regulation also issuecd thewvivlation
and arbitrarily decided to withold the enforcement of the penalty
until the peak business season of the business. The penalty was a
aquens on of the peOt"CLde appllC&LOTo llccn Tn1s arbitrary

rhe parrlculml case, Howpves ari appea? of this d@b1slon cnuld not
be timely enough to save this business from this harm.

‘The need for a disinterested and objective third party to gather the
. facts and issue an objeclive opinion on a contested case 1s essential
to equitable justice. . This is also needed to reduce to the greatest
degree nossible costs in bringing contested cases, and to reduce

court conmpestion,

EXHIBIT C

“Veorhington's aaly exclurive reprosentotive of rmall businge:rer®
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For thase reasons, IBA supportes the intent of HBE 10L, TIf IBA can
be of further assistance tp the committee.on-thls or any “c\;the-:
issue, plpase feel frec £o czll on us. / ;o
. o ‘:" ///
_ S,a_m.,ere._]j_,{ .‘?’ / - -
. e ("_p 17) OD‘M
" Gary L. Smith
Execcutive Director
i}
¥
; -
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BEFORE THE INSURANCE COMMISSIONER
OF THE STATE OF WASHINGTON

In the Matter of
NO. 13-0108
CHARLES D. OLIVER, AMERICAN EQUITY .
ADVISORY GROUP, LLC, AND "THE CIIUCK ' DECLARATION OF SERVICE
OLIVER TEAM,"

Respondents.

I hereby declare as follows:

1. I am a citizen of the United States and a resident of the State of Washington, I
am over the age of 18 vears and not a party to the within action. T am employed by the law
firm of Ryan, Swanson & Cleveland, PLLC, 1201 Third Avenue, Suite 3400, Seattle,
Washington, 98101-3034.

2, On the 18" day of June, 2013, I caused to be served upon the following

individuals, at the address and in the manner described below, the following documents:

MEMORANDUM IN SUPPORYT OF RESPONDENTS® RCW 34.12
REQUEST

DECLARATION OF SERVICE

Original to:

Office of the Insurance Commissioner X .S, Mail

Atf'lli Patricia 3. Petersen D Fand DCHVS!‘}’

i_ih}ef He.arm.g Officer < B-mail (KcllyC@oic.wa.gov)
earings Unit .

PO Box 40255 Ll Facsimile

Olympia, WA 98504-0255 (-] Tederal Express

DECLARATION OF SERVICE - |

A Rvan, Swanson & Cleveland, PLLC
M 1201 Thizd Avenue, Suite 3400

RE Soattie, Wa 98101.3034

MR 206 4644228 | Fax 206, 583.0350
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Copy to:
Andrea Philhower 4 U.S, Mail
ff .
(%t?ﬁc? é?fgsegrance Commissioner L I—Iand.Dcllvery .
of Washington Xi ]?-mz:ul ‘(AndreaP@ow.wa. gov)
PO Box 40255 ] Facsimile
Olymipia, WA 98504-0255 ] Federal Express

I declare under penalty of perjury under the laws of the state of Washington that the
foregoing is true and correct.

DATED this 18" day of June, 2013 at Scattle, Washington,
Vi R
N f.” ¥

““‘-,.:3 (\)"""1} e qw) Haa >L .
Susan Smith

DECLARATION OF SERVICE - 2

. Ryan, Swansar & Sleveland, PLLC
1201 Third Avenue, Suite 3400
Seattle, Wa S8101.3034

204655 0 206,464 4224 | Fax 206.583.0359




