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) INSUPPORT OF MOTION
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The Washington State Office of the Insurance Commissioner (“OIC”) has Jearned that
Respondent Edmﬁnd C. Scarborough (“Respondent”) has engaged in bond-issuing activities, and based
on what it knew, it issued an order to cease and desist and a notice of intent to impose fines.
Respondent has demanded that OIC hold a hearing over the matter. As OIC staff clarified in its
November 1, 2013 letter to Respondent, the hearing concern Respondent’s bond-issuing activities.
Respondent has demanded a hearing, but refuses to comply with his discovery obligations now that he
has demanded a hearing. He now asserts he did answer discovery, although he thinks it should be
limited so that he needn’t fulfill the discovery obligations that he is already legally obligated to fulfill.
Each of these arguments fails and should be rejected.

First, Respondent did not answer the discovery, as even a cursory review reveals. Yes, he did
provide non-responsive sets of purported “answers” and “responses” flanked by beilerplate objections,
and he did so within the 30 days that discovery is supposed to normally be supplied. But timely
providing the functional equivalent of nothing is not the same as reasonably and meaningfully fulfilling
discovery obligations in a cooperative mannet.

Second, the discovery is appropriate and is relevaﬁt to the issues in this case. Fach question
relates directly to Respondent’s bond-issuing activity which will be at issue at the hearing he has
demanded, Respondent cannot demand a hearing that includes only his own version of what he wishes

everyone to believe to be true without revealing all of the true and relevant facts. The discovery here




squarely addresses the relevant issues and facts. The discovery is carefully tailored to each of the

relevant issues in Respondent’s complex bond-issuing activities, By demanding a hearing, Respondent

is subject to such reasonable discovery requests.

Respondent also points to interrogatories 7, 17, 18, 19, and 31 as “examples” of discovery he

objects to. Yet, each specifically meets the facts and issues in this matter:

Interrogatory 7 squarely addresses a core issue: whether Mr, Scarborough has assets
sufficient to meet his extensive bond obligations. Upon information and belief,
Respondent claims to have written 6,000 to 7,000 bonds for small federal, state and
local contractors, in a business deriving revenue from bond premiums of $5 million to
$6 million a year. If true, the scope of Respondent’s bond-issuing activity is staggering.
His bonds indicate that his purported coal is the sole asset that will be available to pay
bond claims, yet, in the one interrogatory his lawyers did answer, the answer states that
no coal sale has ever been made to satisfy a bond or financial guarantee claim. Either he
has never paid a claim or he ignores his bonds and pays out of his pocket. This gives
rise to the question of how are consumers truly protected under his bonds, if they say
only coal sale proceeds will pay claims and he has not ever sold coal for that purpose?
The website of his Charlottesville, Virginia-based company, IBCS Fidelity, boasts of
being capable of providing bonds as high as $50 million, “Far surpassing most other -
sureties,” as the website says. Respondent’s assets are thus squarely at issue. And if his
assets are not sufficient to cover all pending bonds, are consumers under his bonds truly
protected? In addition, since 13 or se corporations Mr. Scarborough and his wife have
created relate to his bond-issuing activities, his wife is also a principal, apparently.
Other interrogatory questions have asked about his'wife’s part in his bond-issuing
activities, but that question was not responded to. If she is, as she appears to be, a

principal and his spouse, then her assets too are squarely at issue. And since, upon
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information and belief, Respondent and his wife have also filed for and received
bankruptcy protection, how did he and his wife so quickly come into possession of the
incredibly lucrative assets he now claims to have required to underwrite the thousands

of bonds he issues? Interrogatory 7 relates to all of this. It is completely appropriate.

Interrogatory 17 and 18, again, also goes to the issue of Respondent’s assets that

supposedly “fully collateralize™ his thousands of bonds — specifically the coal assets he
claims he has to pay claims on the bonds he hds issued. Upon information and belief,
Respondent says he backs his bonds with about 15 million tons of Kentucky and West
Virginia usable coal waste. His bonds say the coal is supposedly “surface, previously
mined, coal” with values in the millions of dollars. Which is true? And who says his
coal is truly worth the amount he claims it is to back his bonds? Does he even have this
coal? Is his coal worth anything? And says who? How can he claim to be able to
liquidate coal promptly to pay claims if he has never done it before? Such questions are
highty relevant here. Interrogatory 17 and 18 address these questions. Both are
completely appropriate.

Likewise, interrogatory 19 gets to a core question: the value of coal that supposedly
“fully collateralizes” Respondent’s bonds. Some have suggested Respondent’s coal
may not have the value he claims it has. And these valuations are necessary to support
or refute his and his bonds” assertion that they are “fully collateralized.” Are the bonds
fully collateralized if the coal is really worthless or cannot be mined and liquidated
quickly to promptly pay claims? If not, consumers are at risk. Interrogatory 19 is
completely appropriate.

And likewise, interrogatory 31 is squarely relevant. Without knowing how many bonds
are active and in force at once pledging the same asset for “fully collateralized” bonds,

how can we know whether Respondent’s bonds are truly “fully collateralized,” or are
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simply using the same re-pledged coal assets over and over and over extending the same

asset as collateral in every one of many bonds all pending at once? If all the bonds have

claims but the same asset to back them, how can he pay them all? Interrogatory 31 is

crucial to understanding whether Respondent’s “fully collateralized” assertion is

reliable.

‘These and OIC’s other discovery questions do not in nay way plow strange, foreign fields far

from the farm as Respondent complains. All of the same qﬁestions OIC now asks in its discovery have
long existed over Respondent’s bond program — see

hitp://enr.construction.com/business management/ethics corruption/2013/0225-A-Bold-Individual-

Surety-Claims-His-Coal-Backed-Bonds-are-Rock-Solid.asp7page=1 (hard copy attached).

Finally, in opposing sanctions, Respondent writes that “[i]nterrogatories may be answered by
reference to business records,” citing CR 33(c). In this case, Respondent’s reliance on this notion is
fully misplaced. Here, at best, some of the documents Respondent provided were provided in batch
fashion, on one disc, and without reference to which document referred to which answer. Taking the
approach of inviting a party to dive into the pile of hay to find the needle reeks of gamesmanship, and it
is an approach that has been rejected by courts in Washington before. In Davis v. Fendler, 650 F.2d
1154, 1158 fn. 3, (9th Cir, 1981), for example, the court strongly rejected such a tactic, and in finding it
improper, held:

Appellant, relying on FRCivP 33 (c), specified five places where appellees could find portions

of the information requested: (a) the Arizona Corporation Commission, 2222 W. Encanto,

Phoenix, Arizona; (b) the Arizona Department of Insurance, 1601 W. Jefferson, Phoenix,

Arizona; (c) the Arizona Banking Department, 1601 W. Jefferson, Phoenix, Arizona; (d) the

Arizona Attorney General's Office, 1700 W. Washington, Phoenix, Arizona; (¢) the Boards of

Trustees for Lincoln Thrift Association, its affiliates and subsidiaries, 3130 N. 3rd Avenue,

Phoenix, Arizona. It is apparent that the records of the first four of these places do net qualify

as appellant’s “business records”, A party cannot, under the guise of Rule 33(c) resort to such

tactics. This is the sort of behavior which undoubtedly caused the trial judge to have legitimate
doubts about appellant’s blanket assertion of privilege.

Similarly, in calling one party’s use of the federal equivalent of CR 33(c) “inadequate,” the United
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States District Court for the Western District of Washington’s Hon. Barbara Rothstein has observed in

Calhoun v. Liberty Mutual Ins. Corp., 789 F. Supp. 1540, 1549-50 (W.D. Wash. 1992):

[...] Rule 33(c) applies only where the answers to interrogatories may be found in the business
records of the party upon whom the interrogatories have been served. Plaintiff however, claims that
the answers may be found in defendants own documents -- the documents of the serving party, not
the documents upon whom the interrogatories have been served. Furthermore, Rufe 33(c) mandates
that plaintiff do more than merely make a broad statement that the information is available from
documents. See Budget Rent-A-Car of Missouri, Inc. V. Hertz Corp., 55 F.R.D. 354, 357 (D. Mo.
1972). Rather, under Rule 33(c), a party must specify the records from which the answers can be
ascertained in sufficient detail to permit the interrogating party to locate and identify the records.
Rainbow Pioneer No. 44-18-04 A v. Hawaii-Nevada Inc. Corp., 711 F.2d 902 (9th Cir. 1983).
Plaintiff states only that "as to the employees (who have made statements in support of plaintiffss
claims), the answers to all five Interrogatories may be derived from the business records already
revealed to Defendants in response to their first set of Interrogatories.” Response to Defendants'
Motion for Sanctions at 3. This response falls far short of what is required under Rule 33(c).

The court concurs with defendants that plaintiffs discovery responses were inadequate. [...]
Should Respondent later fulfill discovery questions, OIC staff asks that Respondent be reminded to
avoid such tactics. -

OIC submits that Respondent should be ordered to submit full, complete, executed and attested
answers and responses to OIC’s discovery, that Respondent should provide all requested answers,
responses, and responsive documents by a date certain, and that any further objections to OIC’s
discovery be deemed waived. OIC requests a prehearing conference to review OIC’s discovery and
Respondent’s answers, responses and objections. In addition, OIC staff continues to request a
continuance commensurate with the delay Respondent caused, measuring the amount of time for the
continuance from the date when the Respondent eventually produces full, complete, executed and
attested answers and responses to OIC’s discovery, with all responsive documents; Respondent’s

opposition notes no objection with this request.

AN
Respectfully submitted this SO day of December, 20413.

CMA

Alan Michael Singer
OIC Staff Attorney
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Spectal vestigative Roport Individual surefy has had
plerty of shady dealings One of the |egulars in the fiedd,
Rebart Joe Hanson, has rsg d-ghasiz

orgers for inaurance-ralate in at least 10 states
in ag many years, His lstest scrspe with the law cames fast
year i Montana, where state regulators accused him of
saliing bogus surely bends to Nalive American contraclors
under a new alias, Chief Joe Blue Eyes.

Created by faderal regulations for small contractors a8 an
alternalive lo more risk-averse corporate sureties,
individiral sureties are people willng to provide payment
and performance bonds—guarantees made in exchange
for a prerium based on & emall percentage of the
contract—to small firrs that would otherwisa fall to quality
for public-works projests.
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Related Links:

Corporate suretivs and brokers view these individuals wilh
disdain, calling their praciices a taint on the industry and
citing examples such s Hanson, who has pledyged assets
of questionable value thal may not exist at all The
corporate suretiod want to Lighten the rules on assets via
tegislation in & way that would knook mast individual
sureties oul of busingss—including an anlagonist who
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= Wiewpoint Lawyars Are Taking Cver and Thals Not
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Eederal Acouisiion Resulations and Individusl
Surety clalme he {s providing = service for an underserved

Edmund . Scarborough's Fedaral Surety Cases market that corporate sureties avaid.

Unlie individual sureties who have stayed in the
shadows, Edmund C. Scarbarough is the founder and
chairman of the L5, Individual Sursty, Association. The
website of Bcarborough's Chailottesvilie, Va.-based

. company, JBCE Fidelity, boasts of baing capsbls of

" providing bonds as high as $50 million, "far surpassing most other sureties,” as the wobsite says.

e ACEVETLESIAL ~one

* " you or your clients have been lold NQO by traditionat sureties, lry pne of our many services," the websile prociaims.

A burly former Florida contracter who claims 10 have written 8,000 (o 7,000 bongs for small federal. state and focal
. contractors, Seerbarough says he has developed a business with revents from bond premiums of $& million to $6
- miliion & year. He says he backs his bonds with abeul 15 million tons of Kentucky and West Virginia usable coal waste.
¢ He also says the bonds are a5 solid as thoss provided by A M. Best-rated insurance companies, such as Travelars and
i Libarty Mutual.

a noble, unbending David strugnling valisntly against corporate gurety's imposing Goliath—all for
the benefit of small and minority coniractors.

ard the only common dencmingtor among the rejected bonds is that they were all minarity
contractors,” he says. If Congress adopis the proposad asset rule changes, aliminating coal
products and requiring a federal Treasury bond of something similar, cotperals surelies would have
“weon e baltle at the expense of the averwhelming majortty of smaf, up-and-soming or
independent contraciors, whe would no longer exist.”

In Scarberough's view, he surety playing field lills steaply to Ihe corporate side. Everything works against the individual
surefy providers and their clients. For ene thing, corporate surefies can leverage the assets backing the:r bonds, while
&an indiviciual surety must back them on a doliar-for-dollar basis. Furthermore, in Scarberough's case. corporate sureties
nitpick over whether o0&l is more like a speculative asset (such as antiguas) forbidden undet federal ades or mors ke

. & share of an activoly iraded stock, which is allowed

For agcounting purposes, corporate surety is coverad by defaitad nules for risk-based capital, any bond requires a
cerlaine amount of risk-based capital behind it. Even accounting rules for suraties are rigged, he claims. "The surety
world is the only entity $hat fgenerally accepted accounting principlas) say you don'l have te report the fiability on your
books because Its a third-parly guarantes,” says Scarborough, “And they call me a crook "

Scarborough's adversaries may agree with that guote but keep quiet because they fear what they call his litigious
streak. Soarborough has kept soveral lawyers skilled in the art of litigation duite busy,

Scarhorough has a gift for hitting the corporate surety world, daploying @ narrative in which he plays

"We've had hundreds of bonds accepted by the federat government—and hundreds also rejectec—
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Does Sﬂarbor:ough desarve & place m 2 small-business Hall of Fame or in 8 rogues’ gallery with figures such as Robert
Joe Hanson? The answer may depend on the vaiue of Scarborough's hard-lo-verify coal holdings and his opponents’
- will to outiast Bim it court batiles. ’

: For eight years, Scarborough has engaged the U.5. government and the corporaie surely industry in the judicial

- equivalent of trench warfare, (1 2005, he sued the U.5. Army and the Nalional Assoclation of Suraty Bond Producers

: (NASBP) over thelr disclosure of informalion about an Army investigation of individual sureties and possible fraud.

+ Although he and NASBP seltied long ago, on Jan. 16 Scarborough fitsd an amended complaint in his claim against the
U8, Army. The compiaint alleges the Army violated the fadaral Privagy Act in divulging datais of Scarborough's

: buginess publicly,

: A separate maltar carded the bond batlle from federal court to Capitol Hill. iy 2011, sursty bond bickers. insurers and

- malor coniracting sssociations threw their support behind H.R. 3534, the Securily in Bonding Act, which passed the

. House of Represontatives last vaar but died In the Senate. It would have tightened assel rules, requiring U.S. Tressury
: bonds or related dabt securilies to be placed in escrow and held by the cbliges. Rep. Richard Hanna (R-N.Y.)

! reintroduced the measure this year on Fab, 15. It inciuded an expansion of the Small Business Admirdstration's surety
: loan guarantess.

| Data Lacking at Faderal Agencles

. I an effort to gauge the Impaci of individual sureties, ENR sent Freadom of information Act requests 1o eight federal
- aganciss to delerming fow many are in use on federal projects. Most had no data about how often individual surety
: bonds have baen accepted.

: Scarporough has naver been charged or convictad of a sursty-related criminal offense. Bul state regulators have
ardersd him not {o do business in jows and Virginia, and he hag been embrolisd in numarous lawsuits, Civil court and

 state regulatory records provide a.glimpse into the controversies that have flared over-Scarborough's business

: dealings. As part of s investigation, ENR reviewed thousands of pages of court pleadings, evidence and cease-and-

. deslst orders and interviewad a number of Scarborough's busingss associates, chents and sdversaries

" Under payment and parformance suraty guarantees, the surety promises to finksh work or make paymearts on behalf of
- the contractor if the contractor defaults. Scarborough presents a real alternafive to corparate sureties that stick to

- rigorous underwriting designad to aver losses. " respect the mar," says Wayne Frazier, president of the Meryland-

; Washington Minority Contraclors Assotiation. "He is a mavericik and tough to deal with, and most suceessful business
: people wre that way."

Keyworde: Surely, Contractors; Gongress; Searborough; 1BCGE; NASEP
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stimtore wrote.
Oh good giisf.

You [osa all credibility, Karen. by throwing Reliance in there. Did Reliance Surety "biow up™ or were they
s0/d? Reliance Surety was the #1 writer of surety in the U8, and defaulted on NO perfarmance bonds
Nona, -

TR0 55 PR CST '

ORasammens Report
karen wrote!

Why not talk about First Sealord Suretly. Several key officers of that company walked away with nearly $8
million in ronsy beloriging te contracters that was In escrow accounts and pledged as collateral. The PA
Ins Dept did not shut them down until the company had enly $& million in capilal surplus to pay tens of
milions in claims, A has no bond guaranty fund. And, the PA Ing Bepf said the bond issued by First
Sealord Surety are no longer valid. Even First Sealord's co-surely partner. Great American, was excused
of any liability. The PA Ins Dept said that sincs Great Ameridan was excess to the underlying covarags,
and sicna there technically Is no underlying coverage, that there is no excess coverage for Great
American to pay. | am still digesting that one, So contractors performing their work under contract wers
now In defuall of thelr conitracts with General Contractors/Qwners. As & result, contractors could not get
paid for work performed and had to obiein a new hond at thier cost. Seme could, many could not, Months
leading up to this company's bankruptey, the surely company raised commission for agents 10 35% as 2
maans to entice them to keep sending business. The agsnte had to know. The surety companies | deal
with all had semething say about First Sealord that was indicative of doom for this company. Whese was
reguiation hare? This surety wes lisonsod througheut the US and was Treasury Lisled and femiles| Rated.
This is not the first corporate surety that blew up, Rellarics, Amest, Midwesl indemnily, Eastern
indemnity all biew up. Others collapsed such as Frontier. Atlantic Mutual, Crum & Foster. Kemper, etc.
Thers arg more. X

ANd then thera was the ariicle published by the Washing Post's Policy Wateh entitied, "Feds to force
surety companies to pay up.” Here is a caption for you: But apparently. agencies have found thal surety
cempanies don't abways Tork sver the amount owetd when a contract goes south for whatever reason.
According to & proposed rule that was published in the Federsl Registrar on March 17, "in a Bmiled
number of casaes, sureties appeat to have simply ignered agency final decisions for extended penods of
time." | write very |ItHe individual surely honds. There are agents oul thare that write many such bonds. |
much rather broker corporate surety bonds. The commission is more stable anct the rates are better for
contractors. individual surety is-akin to a Lizyds of London appreach to bonding. But, ¥ you are poing to
paint a broad brush and squash a naeded market for contractors who can't qualify for corporate surety
kends, then let's widan the canvas to show the picture on both sides of the fence. And by the way, every
insurance adminstration of every siate says that the premium for a bond is an underwriting fee and fully
sarnad. If the bond is in effect for any langth of ime, it can be called upon, | have saen several cases
where the owner Kept the bond for sevaral months. When e contractor was showing positive
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performance, they rejacied the bond. Even my corporate stireties would .nol retum premium in such cases.
The matter with Ed Scarborough occurred when he was in his early twenlies. He was pardoned because if
the law today was the law then, he wauld not have besn convicted. And, he paid the money back. The
officars of First Sealord have not
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inbond agreamesnts.

For example, Scarborough's bond agreements previcusly stated that e remivm or fee was "“ully
eamed” on execution of his bend agreement. Howaver, in several instances in which the project
was cancelet or the bond rejecied, he rafused o give back the six-figure premiums. He says hg
has since changed his policy, and how will give the money back or provide a credit, When faced

bond agreements. That and the now-changed fee palicy has led 1o litigation (see related story,
Edmund C. Scaborough's Federal Suraty Cases).

Steven Golia, presidenl of Scarborough's IBCS Fidelity, says lawsuits aren't necessarily & gign that anything is wrng,
“When wrongly accused and taken advantage of we stand up. We fight the gosd Highi "

. Another way Scarborough reduces his risk, hig aritics clalm, has bean by apparently Inflating the value of the assets

" backing some of his honds. To fully understand the issuse, one needs Lo review the bond-relaled dotuments. visit coal
counlry, the hills and Impoundment ponds of plates such as Nicholas County, W.Vea:, and fearmn a bit more about

: Scarborough.

i Early Garser and Siarting an individual Surety

: A 1880 graduate of Hifisborough High School In Tampa, Fla., Scarborough started as a fod man o a survey crew,

- leading equiprment and Jaying out stakes, actording to hig 2007 sworn deposition testimony giversin his lawsuil against
MNASBP, Scarborough says he was trying to starl his own businass in Tampa in the mid-1980s when, while only 20

" yaars old, he inadvertantly wrote numerous waorthless checks, most of which were for small amaunts. He sventually

- sarved.part of & ons-year jail sentence for frayd,

. The totel amount owed was $330,000. " pald averybady every penny,” Scarborough said in the NASBP deposifien. In
* 2008, forrmer Florida Gov. Charfie Crist issuied Scarborough a pardon, heiping lo wipe a grand theft conviction: from hig
- racord,

: Scarbarough returned to construction and worked for a New Jersey-based contraclor, Magan Group, teaching the
position of executive vice prasident, according to Scarborough's deposition. Lale in 2003, he says he left Megan Group,
but by this time he was also oparating his own company, Scarborough Civil Gorp.

A dlsastor struck in July 2000, when an unsupported trench caved in and kiilad two Scarboerough Civil empioyaes.
Fedearal satoty officlais proposad a penally against the firm, While Scarborough says he was devastated by the loss of

the two employees, the farmilies of the two workers sought additional restitution beyond what was coverad by insurance. -

Searborough said his company, and the yéar after the acoident he and his wife and business partner, Yvorne, filed for
Chapter 13 bankruptay protection in federal court.

A warn of foriune was not far off. Scarborough set himsealf up in & iew individual surety business in tate 2002, In Apri
2004, he signed a memorandum of understanding under which bonds he wrote wolld be backed with collateral or
- ratinsurad by Larry J. Wright, whom a Baftimore jury had convicted of surely fraud in 1992, As it umed out, Wrighl also
. backed bonds for Hangon, who sald them to Mentana contracters, according to orders filed by the Monjana state
. atkditor in 2007 banning Hanson from insurance aclivity.

* For those Montana bonds, Wright's company, Underwriters Reinsurance, stated that i had a balance sheet rich with
cagh and squivalents worth half a billion dollars and another half Billion in gold snd pracious melals, according to the
Mentana state auditor.

Scarherough said inthe 2007 NASBF deposition that he dign't have reasons Lo guestion ths asset pledgad by Wright
»and relied on Underwriters Reinsurancs's balance sheal,

The same year that Scarborough started as an individual surety, Special Agant Christopher Hamblen of the Army's
Crirninal Investigation Division began loeking inte frauduiant surety bonds on federal projeds. The investigation
cenlerad on Hanson but aiso encempassed Scarborough, Whight and George Gowen, who provided trusi receipts that
anpearst to back Scarberaugh's bond assets. Hanson could not be reached for comment.

Hamblen created and issued a so-calied criminal alert notice, a government document whose alm was to advise {Dept.
of Defense] officials of possible fraudulent activity and coliect information for the investigation. NASBP, in the April-May
2005 issue of its newslatter, the Fipeline, reproduced the texi of the criminal alert notice, Tha results were far-reaching
and costly, fouling up polentially profitable hond placements with imporiani construglion contracters, Scarorough said
i the deposition.

Scarborough. Wright and Gowen retaliated by suing the Army and the assaciation. The thres plaintiffs alleged that the
criminal alar nofice contained "personal and confidential information about thern" and implicaled them in "the alleged

http://enr.construction.com/business management/ethics corruption/2013/0225-A-Bold-1... 12/10/2013
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WWhat is less clear is the way Scarborough appears to have evaded the risks lypically undertaken by '
a surety, such as ransforring the risk to owners and confractors via contract terms or artful phrases -
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fraudulent and crimina activities of Hanson." Much of the informaiion was inaccurate and mislaading, the plaintiffs
argued, and "in ne way relates to thel current businesses or Scarberough's isstiance of bonds.”

Despite the blow from the eriminal afert notice, Scarborough's surely business had gross receipts of $5.8 million in
2008, from which Scarborough and his wife paid themselves $448,000 in salary, sccording to discussions of his tax
returns in the deposition. Argund this time, Scarforough alse was looking to expand his influence. hiring Washingion,

D.C., lobbyist Gilbert Genry and, with otherg, pushing for new laws te open the doors to individual surety in Floride, New - M‘ammz 5 Be |
York and other stetes. A 2006 law in Maryland parly opaned that state’s pugdic works to individual surety guarantaes mmm—‘m !
for public projects. By: 10hnosss . :
ELI292315 10:41 AM ST ;

"I wrate it,” Scarborough in the depesition said of the Maryland law. . i
: View alt Posts » !

Aboul this time, Scarborough revamped his bond pregram, parting ways with Wright and Hanson ("l wasn't crazy about
" them," Bcarborough says). To back his honds, he started to acquire coal properties, including cnes in Yesl Virginia and :
: Kenlucky. He aiso continued lo expand his reach and clisnlele, promising to provide up to $60 million in surety credit, Project Leads/Pulse 1

Gives raaders a glimpse of who is planning and
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sdmoore wiole:
Oh good grief,

You lose all credibility, Karen, by throwing Reliance in there. Did Reliance Surety "blow up” or were thay
s0id? Rellence Surety was the #1 wriler of surety in the US, and defautted on NO performante bonds,

None. !
TNE01S 288 P 0BT i
PRecommend Repon Abuse wiParmaiink H

karen wrote:!

Why nol talk about Firet Sealord Surety. Sevaral key officers of that-company walked away with nearly $8
million in money belenging to confractars that was in ascrow accounts and pledged as collateral. The PA
ins Dept did not shut them down untii the company had only &5 milion in capital surplus to pay tens of
miilions in clairns. PA has no bond guaranty fund. And, the PA Ins Dept said the bond issued by First
Sealord Surety aro no longer valid. Even First Sealird's co-surety pariner, Great American, was excused
of any liabitify. The PA Ins Dept said thal since Graal American was excess 1o the underlying coverage, !
and sicno there technically is no underdying coverage, that there is no excess covarage for Graat
American to pay. | am still digesling that one. So contractors performing thelr work under contract were
row in defualt of their contracts with General Gontraciors/Gwners. As a result, contractors could rot gel
paid Tor work perfermed and had to obtain a new bond at thier cost. Somewould, many could not, Months  ©
leading up to this company's bankruptey, the surety company raised commission for agents lo 36% as a : !
means to shtice them to keep sending business. The agents had to know. The surely companies | deal :
with ail had somelhing say about Firsl Sealord fhat was indicative of doont fur this company. Where was
regulation hers? This surety was lisensed throughoul the 1S and was Treasury Listed and AmBest Rated,
This is not the first corporate surety that bilew up. Reliance, AmWest, Midwsst Indemnity, Eastern
Indemnity all blew up. Others eollapsed such as Frontier, Aflantic Mulual, Grum & Foster, Kemper. etc,
There are more,

ANd then there was the article published by the Washing Post's Policy Watch entitled, "Feds to force
surely companies to pay Up." Here is a caption for you: But apparently, agencies have found that sureiy
companios dor't always fork over the amount owed when a contract goes south for whatever reason.
Accerding lo a proposed rule that was publishad in the Federal Registrar on March 17, "in a limited
number of cases, sureties appear to have simply ignored agency final dealsions for extended periods of
time." | write very litle individual surety Bonds. Thare are agents out thare that write many such bonds. |
much rather broker corporale surety bonds. The commission is more stable and #e rales are better for
contractors, ndividual surety is alin 1o 8 Lloyds of Londan approach lo bonding. But, if you are going to
paint & broad brush and squash & needed market for contraciors who can'l qualify for corporate surety
bonds, then lel's widen the canvas to show the picture on beth sidas of the fence. And by the way, every
Insurance adminstration of every state seys that the premium for a band is an underwriting fee and fully
eamed. If the bond is In effect for any length of fime. it can be called upon. | have ssen several cases
where the ownar kept the bond for severdl monthe. When the contractor was showing posttive
perfarmance, they rejectad the bond. Tvery my corporate sureties would not cetune premium in such cases.
The matter with Ed Scarborough ocourrad when he was In his early iwenties. He was pardoned because i
the law today was the law then, he weuld rot have heen convicted. And, he paid the money back. The
officars of First Sealord have not,
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"Ed's the only onhe who could write a big bond,” notes Karen Barbour, a Maryland-based surety
hroker.

Another change invelvad the bank that provided the irrevocable tust recelpts related to
Searborough's asset. He switchsd thal part of his business to & frust department of Welis Fargo
fank in Ltah.

For sofme contractons lkacking surety credit, individual surely i neadad but unwelcome. "It there's
something better than dealing with Scarborough, put him eul of buginess,” says one of his former
clionts. wheo declined to be identifisd due te the sensitivily of the topic. "Vet, he helped me get
-work." For others.. individual surety was an unqualified godsend. Omar Karim, president of Lauret, Md.-basad contractor
. Bannsker Group, was genuinely graleful for the support,

' Karim says he and tis joint-vertura ﬁar’zner naeded the bond to qualify for $40 million worth of building construction
- work at Ft. Belvolr, Va. He remembared that his bond o the project was “"hacked by coal”

A Gontracting Officer Rejacts Goal Assels

in 2007, Wanda Peffar reviewad documents she had received from & simall conitractor on the island of Saini John'in the
.U 8. Virgin Istands and didn't like what she saw, A contracting officer for the Federal Highway Admiinisiration (FHWA},
; Peffer was reviewing the documents for an intersaction reconstruction preject an which Tip Top Construction submitted
: & fow bid of $1.8 mittion

wital held up Peffer's approval was the surety bond Tip Top submitted. She noliced the bond was from an individuel

. and that it was backed by coal assets. The bond documents described the assels behind the bond as an "allocated
portion of $191,350,000 of previously mingd, extracled, stoskpiied and marketabls coal, tocated on property of E.C.
Scarborough.”

As far as Peffer was concerned, coal fell oulgide the guidelines for acteptable assets in her understanding of Faedera
Acquisition Regulations. She exchanged information aboul the cosl assets with Tip Top and Searborough but ultimately
rgjacied the bond and deslinad to accept 2 substitute asset,

e Top filed protests and eventually sued the federal goveramant. Scerborough alse sued it. Most of the pleadings
concerned Feffer's tight to say nic to coal.

In hig court submissions, Scarborough represenled that the assat backing lhe Tip Top bond was & portien of 166,400
gross tons of praviously mined suriece cosl on an irreguiarly shaped, 115.8-g0re tract in.rural Nichelss County, W, Va,
The website of & separate Scarborough company, IBCS Mining. says that the company has another coal property in
Kantucky and that it had soki coal to utliities and other buyers.

The website deseribas the materizl at the properties as waste coal piles. IBCS' team of engihears, geclogists and lab
technicians had datermingd the character of each wasta pile, the websile stated, and the firm planned o use "Green
Technology" fo reduce fhe troublesome plies and "America’s dependenice on foreign ol

" Afederal judge sventually ruted in favor of FHWA, bolstering the contracting officer's authoriy to actept or reject a
bond. During the lawsult, much evidence found its way Iito the record about the coal properties.

For example, Scarborough's attorneys submitied a report from an engineering-and-mining consultant that provided a
limited-scope estimale al the coal refuse on the West Vieginia property could produce 3.3-milion tone of recoverable
nwal and that, based on current coal pricing, "this may potentially equate to a gross value of approximately $261 million
followlng processing.” Qualifying their findings, the engineers sald they had performed no testing or measuring of the
actual, nplage material but had relied on an affidavit of the tract's former owner, & coal sngineer.

Scarborough also submitted an affidavit from another coal expert testing to the fact that coal is indeed a readily
marketable agset and that, when already mined, extracted and stockpiled, coal is a very liquid asset. The expert also
said it wasr't a mineral right because the matorial already had bean mined.

Although critice claim the Federal Acquisition Regulations dor'l permit the use of mineral rights fo back individual surety :

bonds, says IBCS Fidelity's Golia, "that's nol whal we use. Mr. Scarborough uses the actual mined minerals. This 18
coal you can go over and kick with your foot.*

Kicking the coal may not be so gasy &t thé Nicholas County site. Documents attachad to the property deeds in West
Virginia show a prior owner had been reclaiming the fand under the state's direction. cavering the coal waste with soil
Orne guestion is whether the properiy's environmentat pemil, No. R-707, actually allows Scarborotgh.and IBCS Mining
to ramove the coal waste. The property's ewnership chain and regulatory history is long and compiex.
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At a House subcommillas hearing on HLR. 3634, a formsr altarney with the Navel Faciiities Enginesring Command,
Robert E. Litfle Jr.. tock note of thess discrepancies related to the Nicholas County coal assels backing the Tip Tep
bonds.

{n his wrilien testimony last March. Liitle noted that the Tip Top bond's cenificate of plodged assets stated that the
"previously mined, extracted, stockpiled and marketabie coal” was worth $191,380,000. “Imagine now, if you will, what
$191,350,000 worlh of toal looks like " Little stated. He pointed out thet "the surety had no mining permil to mine ... or
process the coal refuse” and that inuch of it was covered with soil by a prior owner who was the permdt holdar for the
reclamation obligation.

Keywords: Surety: Contractors: Congress; Scarbarough; IBCS; NASBP
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h good grief.

You lose all credibility, Karen, by throwing Rellance in there. Did Refiance Surety "blow up” or were they
sold? Relisnce Surety was the #1 writer of surety in the US, and defaulled on NO performance bonds.
None, .

2013 .56 P OB
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karen wrote:

Why not talk about First Sealord Swraly. Saverai key offivers of that company wealked away wilh nearly $8
milion in money belonging to contractors that was In escrow avcounts and pledged as coltateral. The PA
Ins Dapt did not shut tham down wniti! the company had only $5 milien in capitel surpius to pay tens of
millions in chaing. PA has no bond gusranty fund. And, the PA iIns Dept said the bond issued by First
Sealord Burety are no longer valid, Even First Sealord's co-surety partner, Greal Ametican, was excused
of any liability, The PA Ins Depti said lhat since Great Amerlean was excess to the underlying coverage,
and sicne ihere technically is no underlying caverage, that there is no excess coveraye for Great
American to pay. | am stilt digesting that ene. S0 contractors performing their worlk under eontract were
now in defualt of their contracts with General ContractorsfOwners. As a result, contractors could not gt
paid for work performed and had to oblafn a new ond at thier cost. Seme could, many could not. Months
teading up to this company's bankruptey, the surely compeny raised sommission for agenis to 35% a8 a
maars to entics tham o keep sending business, The agents had to know. The surety companies | deal
wih zll had something ssy aboui First Ssalord that was indicative of doom for this comparty. Where was
regulaiion here? This surely was licensed throughout the US and was Treasury Listed and AmBesl Raied.
This ts not the first corporate surely thal blew up, Reliance, AmWest, Midwest indemnily, Eastern
indemnity ali blow up. Others collapsed such a Frontier, Allantic Mulugl, Crum & Foster, Kemper, etc.
There are more.

ANd then there was the arlicle publishad by the Washing Post's Policy Watch entitled, "Feds to force
strely campanias to pay up." Here Is a caplion for you: But apparently, agancies have found thal surety
compariies don't always fork over the amount owed when & contract goss south for whatever reasor.
According to & propesed rule that was published in the Federal Registrar on March 17, "In 2 limitad
nuner of cases, sweties appaat Lo have simply gnored agency final datigions for sxiended perivds of
tima." | write vary littls individual surety bonds. There are agents out there that write many such bonds. |
much reiher broker corporate surety bonds. The commission is more slable and the rates ave hetier for
contractors. Indivitdual surety is akin to & Lioyds of London approach te honding. Bul, if you are going io
paint & broad brush end squash & needed market for coniractors who can't qualify for corporate surety
bonds, then let's widen the canvas to show the ploture on both sides of the fence. And by the way, evary
Fisurance adminstration of svary state says that the premium for a bond s an Gnderwriling fee and fully
samead. If the bond Is In effect for any length of {ime, it can be callsd dpori. | have seen seversl casas
where the owner kept the bond for several monihe. When the contractor was showing positive
performance, they reaclad the bord. Even my corporate surelies wolid not relurn prermium in sush casss.
The matter with Fd Scarboroygh ocourrsd when he was in his early twenties. He was pardaned bacause if
the law today was the law then, he would not have baen convicted. And, he paid the money back. The
cificers of First Sealord have not,
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“Who among you,” Little asked, "énvisioned grassy fiskis with new growth timber showing no signs of mined, extracted
and stockpited coal?”

" The IBCS Mining website states that the ficense for the Waest Virginka property is "in prograss.” Erie Rapp, who handles
- envirenmertal matters for Green Valley Coal Co., says his firm owns the-minesal permit for the tact and that
. Scarborough "can take anything off.”

. Asked about it, Scarborough says his "program has changed dramaticaily. e hava indeniursd trust agreements whers

"Wells Fargo has g security intarest in the properties.” He cortinues, "We haveii't used Wesl Virginia in years, Wesl

- Virginia is ready to go—it's just not geing until we got everything together in Kentucky.” Ha salls surface and
underground material from his Pike Gounly, Ky., mine, Scarborough adds,

Kenlucky may be booming now, but Scerbarough backed bonds with the West Virginia property as
recenitly as 2011, Accosding fo bond decuments attachad to lawsuilts, for example, Scarborough
wrote & bond in Desember 2009 for a contract of $1.84 miifion for contractor Tommy Abbotf &
Associates Iric. and its worlc on cottages In Virginia Beach. Va. Another. for a contractor named J.
Shagter & Son Conslruction Co,, wolved 8 2011 road project in Michigan with & $6.8-milfion
coritract.

Scarborough acquired the West Virginia site in 2007 for $168,500.00, as shown in county racords
Scarborough explains, "That's where false information comes . Do you think Wells Fargo would
have issued a trust receipt?” Millions more, he says, will have (o be paid to the piior owner in :
royaltios once the coal is sold. A spokeswoeman for the bank said it could not camment on “eur particular duties to elther
Scarborough er the parties" with an interest in the trust assate.

Exprertise, Assets, Reforin and Ethics

The fog hanging over the value of Scarborough's West Virginia coal holdings is almost as mysterious as the regulatory
- status of individual surely. Because federal regulations require no icense or authority for individual surety, some regard
| it as wild and wide open for abusas. But this isn't exactly the case. Stale insurance deparimenis and their investigators |
: raguite cerifficatss of authority or licenses for anyone working as  broker or insurer. If they recsive valld complaints,
" they issue cease-anc-desisl orders againat Individuals operating without authority or a license,

“When it comes to the bonds themsaelves, federal rules piace the burdan of verifying contractor responsibillly on agency
- contracting offlears. "They may ot have the specitic expertise reguired in understanding the financial analysis,”
;aoncades Michasl . Frischetti, executive director of the National Contract Managerent Assoclation.

Tha harm from fraudulent bonds isn't immediately apparent {0 casual cheervers. NASBP CEU Mark MeCalum says
there's plenty of damage when publlc works and private contracls ave backed by shaky or non-existent assets. "
cheats the taxpayers oul of rightiul guaraniees and the subs and suppliers out of payment ramedy if the bonds prove
worlhless,” he says. If the sub cannof recover in a suit against the prime, and the prime refuses to pay or is in
. bankruptcy, says MoCaliuim, “the only recourse IS the payment bond. And if that's fake or worthless, it endangers the
- contractors' businesses.”

‘Corporate surefies' and broekers remain etermined te end what they consider frauduleni individuat surety. At a time
:when mors government and private owners are trying to seve money by allowing contraclors to work without payment
ar perforinance bonds, the potential for individual surety fraud crezites an atmosphisre of distrust.

Lynn M. Schubert, president of The Sursly and Fidelity Association of America, says her members are iainted when an
- Individua! surety dossn't pay on & legitimate cizim or refuses 1o give premium back even though the bond's rejacted and
- not in place. "That has an impacl on us,” she says.

" The small and minarlty contractors that need help are hurt the most when a fraudulent indivicdual 1s rejected by the
owner during bidding, or worse, when the individual surety fails 1o retum the premium, Schuber says.

If the new sules thin the rarks of individual sursties, any bonds writlen by individual surefies under those rulas will have
real assats bahind tham. Addilienafly, smali conlractors still can get bends through the Smed Business Administration’s
bord guarantes program, she says. Or they can avail themsalves of several dilferent proagrams crealed to helj
contractors o aualify for corporate surely bonds and assist them in finding a qualified bond professionat,

Scarberough, for his parl. alse s wary of some individual sureties after being stung by what he learmad in 2005 and
2006 about Hanson and Wright

- He testified in the NASBF deposition thal he never had reasen fo suspect Wright. And abowt whether Hanson shouid
he admitted 1o the Individual suraty association. Scarborough said, "He doasn't strike mae—from what Pve read snd from
what | heard from others—as helng somebody that wili step up to the plate and be accountabie for whether he did
sorathing right or wrong."

http://enr.construction.com/business_management/ethics_corruption/2013/0225-A-Bold-1...

REGHONS

+ This weok's content

* Arghive

-

Newsletier

Subseibato FNR
Ovder back issues
Bapaye Subscription

Subscriplions

Most Viewed on ENR.com

Losses

Siuggish

+  New Forged Chubb Bonds Discovered, With Mounting
¢ New York State Secures §1.68 DO Loan for Teppan
Zee Bridge Replecement (subsaribers only}

Owners Shift More Financial Risk as Recovery Remains

Mosgt Commaented On enr.cont

on Softwars

Giood

+ VWhy the Best CPM Schadulers Don't Rely {Teo Much)

+ Miewpeint: Lawyers Are Taking Over and That's Not

Videom

B P

Hibwey E?ﬂ;:;m‘;%

Back it the weotahop, we revies e new i
Ko It diivers froms Bostiked and Porier Caisle.

View all Videos »

05 B

Blogs: ENRS@ff | | Blogs: Other Voices |

Dther Voices: Highly opinicnated industry ebservars offer
connentary from around he world

'To Bal

| By: tdnewgormb

i Brazil's Refinery. Somn
By: g iachaxnavder
127972043 239 PM CBT
A_iz.z_aﬂlmnmymtmemtma_s_g_

Lﬂ_mjmjpgl

bey

12/10/2013



A Bold Individual Surety Claims His Coal-Backed Bonds are Rock Solid | ENR: Enginee...

Keywords: Surely: Coniractars: Congress; Scarborough; 18CS: NABRP

{Pagedofd | aerEwous & & $ &

Subsgribe 1o ENR | Back Issues | Manage your subscription | Get Top List Plagues

12/8/2013 10:16 A CEY

Ma H
f NC Coastal

. 12/6/2013 10018 AM BT
View afl Posts »

Page 2 of 3

f Raader Commems

‘ Sign in to Comm(mt

Te wiite a comment about this story. please slgn in. If this is your first fime commenting on this site, you will
be required fe fill out a brief reglsfration fonmn. Your public username will be the beyginning of tha emall

1 address that you snter into. the form (everylhing befora the @ symbol). Other than that, none of the information
that vou enter will be publically displayed,

sdmoore wiole!
Oh good grief,

You lose ail credibility, Karen, by throwing Reliance in there. 2id Reliance Surety "blow up™ or wers they
50ld? Reliance Surety was the #1 writer of surety i the US, and defaulted on NO performance bonds,

None.

V172013 2255 PM ST

{ifecommend ReportAbuse  “sParmalick
kargn wrote:

Why rot talk about First Sealord Surety. Seversi key officers of that company walked away with nearly $8
million in maney belonging fo contractors that wes in escrow aceounts and pledged as collateral, The PA-
Ins Dapt did not shut them down untit the comparty had orly $5 million in capital surplus to pay tens of
millions in claims. PA has no bong guaranly fund, And, the PA Ins Dopt said the bond issued by First
Sealord Surety are no longer valid, Even Firet Sealord's co-surely partner, Greal American, was excused
of any liability. The PA Ing Dept said thal since Great American was excess 0 the underiying coverage,
and sicne there lechnicafly s no underiving coverage, thal there is no excess covarage for Great
American (o pay. | am still digasting thatl one. So contractors pertorming their wixk under contract were
now in defualt of thelr contracks with Gensral Contractora/Ownars. As 2 rasull, contractors could not get
pald for work perfornted and had to obtein 2 new bond at thier cost. Some could, many could nol. Maonths
feading up to this company's bankruptoy, the surety company raised commission for agents o 35% as a
means to entice theim to keep sending business. The agerts had lo know. The surely companies | deal
with all had semsthing say about Firet Sealord that was indicative of doom for the company. Whers was
regutatiors hera? This surely was licensed throughout the US and was Treasury Listed and AmBest Rated.
This is not the fitst corporate surely that blew up. Reliance, AmWest, Midwest Indemnity, Eastern
Indemnity afl blew up. Others collapsed such as Frontier, Atlantic Mutual, Crum & Foster, Kemper. aic.
There are more.

ANd then thers was the article published by the Washing Post's Policy Watch entitled, "Feds to force
surefy gompanies lo pay up.” Here is a caption for you: But apparently, agencies have folind that surety
companias dor't always fork over the amount owad when a contract goes south for whatever reason.
According to a proposed rule that was published in the Federal Regisirer on March 17, "in @ imited
number of cases, suraties appsar to hava simply ignorect agency final decisions for extended pertiods of
thne." | write very fitile individual surety bonds. There are agenis out (vere that wite many such bonds. |
much rather broker corporate surety bonds. The comimigsion is more stable and the rates ere bekter for
contrastars. ndividual surety is sln 1o 4 Lloyds of London approach to bonding. But, If you are going 1o
paint & broad brush and squash a neaded arkel for contracters who can't quelify for corporate surely
bonds, then let's widen the canvas to show the picture on both sides of the fence. And by the way, every
insurance adininstration of every state says that the premium for a bond is an underwriting fee and fully
earned. i the bond is in effest for any length of time, if can be called upon. | have seen several cases
where the owner Kept the bond for several munths. When the contractor was showing positive
performance, they refected the bond. Even my corporate sureties would not return premium in such cases.
The maiter with Ed Scarborough ocourred when e was in his early twenties, He was pardoned because if
the law today was the faw then, he would nel have bean convicled. And, he paid the monay back. The
officers of First Sealard have not.
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Docket No, 13-0084

In re the Matter of:

EDMUND C. SCARBOROUGH and
WALTER W. WOLF,

DECLARATION OF :
ALAN MICHAEL SINGER IN REPLY
TO JASON ANDERSON DECLARATION

St N M N N

Respondents.

I, Alan Michael Singer, state and declare as follows:
1. My name is Alan Michael Singer. I make this Declaration on the basis of first hand
perSonal knowledge. I am over the age of eighteen (1 8) years. I am competent and
authorized to testify to the matters set forth herein.
2. Tam employed by the Washington State Office of the Insurance Commissioner {OIC).
My title is Staff Attorney within the Legal Affairs Division.
3. On December 10, 2013, I read Jason Anderson’s declaration supporting his client’s
opposition to OIC’s motion to compel. It containg misleading statements and inaccuracies.
This declaration highlights and corrects some of those misleading statements and
inaccuracies.
4. In paragraph 3 of his declaration, Mr. Anderson states “|sJome, but not all, of the OIC’s
interrogatories were discussed specifically during the November 13 telephone conference.”
With all due respect to Mr. Anderson, his characterization of the November 13 telephone
conference in this regard is highly misleading and inaccurate. It is highly misleading because
at the November 13 conference, very little of the relatively short telephone call was spent
discussing OIC’s interrogatories and requests for production. In fact, a very large majority of

the call was spent discussing the two issues Mr. Parker wished to discuss: trying to reach a




settlement agreement with OIC and the subpoena to Wells Fargo. Toward the end of the call,
after those two issues had been discussed at much greater length, OIC’s discovery was then
only very briefly mentioned. When this discovery was discussed, it was only discussed
generally, and in no specific detail. T did make it clear that T believed the l;urported answers
and responses were by and large wholly unacceptable and nonresponsive and that the
objections were highly inappropriate, But no time during this conversation was spent
carefully reviewing the language in any of the interrogatories and requests for production and
comparing them with the purported answers, responses, and extensive objections. In fact, 1
Spec.iﬁcally commented to Mr. Parker and Mr. Anderson that we would require a great deal
more time if we were to discuss in any detail all of the many inadequacies in Respondent
Edmund Scarborough’s purported answers and responses, and the inappropriateness of the
-extensive objections. The call ended with us agreeing that OIC would need to just file a
motion to compel, so that discussion never happened.
5. Mr. Anderson’s paragraph 3 also states “[a]lthough Mr. Singer identified several
interrogatories to which he believed a complete answer had not been given, he also
acknowledged that some interrogatories were answered completely, including specifically
numbers 4, 11, 12, 20, 21, and 24.” This account is misleading, because it wrongly suggests
that interrogatories and requests for production were discussed individually and carefully
considered in detail. They absolutely were not. Mr. Anderson’s account is also not accurate.
After I pointed out that it was obvious that the vast majority of interrogatories and responses
to requests for production were simply not responded to, Mr. Parker asked, “Well, are there
any that were answered correctly?” At that point in the conversation, we quickly flipped

through the set, and I did indicate that a very small number did appear to have had some
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answer, if not a complete answer. One of these was interrogatory number 4, but not 11. I
specifically mentioned the answer was not complete, but that it was a somewhat refreshing
deviation from the rest that simply included nothing but a laundry list of objections. As to
12, I inquired whether any other complaints were known other than with insurance regulators
in Idaho, Virginia, and lowa, and Mr. Parker did not indicate an understanding of any.
However, Mr. Anderson’s assertion that I “acknowledged” that this was answered
“completely” is inaccurate; I do not know what Respondent Scarborough knows. I only
know that I was told in that call that his attorney does not know of any other complaints with
state insurance regulators other than the states of Washington, [daho, Virginia, and Towa, As
to 20 and 21, these were not answered, but were rather evasive. I was certainly glad to see
that something other than boilerplate objections coupled with a complete non-response was
given, but it is not accurate to state that I “acknowledged” that these were answered
“completely.” As to 24, however, this does appear to have been. answered.

6. Paragraph number 4 in Mr. Anderson’s declaration also contains inaccuracies. e
inaccurately asserts that I purportedly “stated that a prirnary concern that [OIC] sought to
address through the discovery requests was a lack of confidence that [OIC] knew the full
extent of Mr. Scarborough’s bond-issuing activities in Washington.” It is true that I told M.
Anderson and Mr. Parker that we certainly needed to know the full extent of Mr.
Scarborough’s activities in Washington or impacting Washington residents, but Mr.,
Anderson inaccurately asserts that I purportedly stated {hat this was “a primary concern that
[OIC] sought to address through the discovery requests.” After I made clear that one missing
but basic piece of information was copies of all bonds and financial guarantees, Mr. Parker

did offer, “What if | were to get you copies of the bonds?” But I only responded that that
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would be “a good start.” Aside from Mr. Parker’s own agreement to provide these bonds, we
did not reach any agreement whatsoever as to whether that sole act would satisfy any of the
discovery .requests. Mr, Anderson also inaccurately asserts that I made some agreement to
“deem” unspecified interrogatories and requests for production “satisfied” by Mr, Parker’s
volunteering copies of some bonds. No such “deeming” or agreement was made, as
evidenced by the lack of any writing - let alone a writing signed as agreed to by OIC’s and
Respondent’s representatives — to confirm any of these supposed agreements Mr. Anderson
only now asserts in opposition to OIC’s motion to compel. As indicated, the only other
agreement we did eventually reach, aside from Mr. Parker agreeing to at least provide some
of his client’s Washington bonds as a “good start;” was that OIC would need to file a motion
to compel.

7. Iﬁ paragraph 8 of his declaration, Mr. Andetson also makes a misleading and inaccurate
statement: “after a specific request by Mr. Singer, I supplemented Mr. Scarborough’s answer
to interrogatory number 8, Mr, Anderson was asked about his client’s financial guarantee
activity, as indicated; but this was not asked specifically in reference to interrogatory number
8 or any other interrogatory or discovery request. Rather, it was asked as a follow up on the
November 13 conversation. Mr. Anderson’s e-mail reply does not indicate it is
supplementing anything, nor does it indicate anything other than Respondent Scarborough’s
attorney’s understanding that, at some unspecified point in time, his client apparently did not
recall issuing any financial guarantees in Washington, Mr. Anderson’s statement is also
misleading by now being used to suggest that OIC’s discovery was somehow being
supplemented cooperatively or otherwise, or that a motion to compel was somehow obviated

to any degree by Mr. Anderson’s e-mailed commentary,
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8. By November 27, when I prepared and submitted my own declaration with OIC’s motion
to compel, Mr. Parker’s associate, Jason Anderson, had provided an e-mail attaching PDF
éopies of several of the bonds Mr, Parker had promised he would provide. That e-mail is
attached to Mr. Anderson’s declaration as both “Exhibit C” or “Exhibit 3.” 1 was told a disc
containing more bonds was sent in the mail, but prior to preparing and filing OIC’s motion to
compel, 1 néver saw that disc. After filing that motion, I then first saw Mr. Anderson’s letter
indicating the bonds were being provided to purportedly “supplement” certain discovery
requests.

I declare under penalty of perjury under the laws of the State of Washington that the
foregoing is true and correct.

EXECUTED this &@ day of December, 2013 at Tumwater, Washington.

CAA

Alan Michael Singer
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