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NATURE OF PROCEEDING

On June 22, 2012, Ability Insurance Company (“Ability”) filed a Motion for Reconsideration in
Matter Nos. 11-0088 and No. 11-0089 (*Motion™), together with Declaration of Virginia R,
Nicholson in Support of Ability’s Motion with attached Exhibit 1 (portinns of Deposition of Dr.
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Mihali takcn June 8, 2012). In its Motion, Ability asks for reconsideration of the Findings of
Tacts, Conclusions of Law and Final Order entered by the undersigned on June 13, 2012 (“Final
Order”) based upon its arguments sct forth therein. On July 9, 2012, the Office of the Insurance
Commissioner (OIC) filed its OIC’s Response and Opposition to Ability’s Motion for
Reconsideration, together with Declaration of Alan Michael Singer Regarding Ability Motion for
Reconsideration with attached Exhibit 1 (Order Denying [Ability’s] Motion for Rcconsideration
entered June 20, 2012 in Case No. C11-5737 RJB, U.S. Dist. Ct.). The undersigned has carefully
considered Ability’s Motion for Rcconsideration and Declaration in this matter; the OIC’s
Response and Declaration; the record of this proceeding and the entire hearing file in entering
this Order.

As bases for its Motion, Ability presents three arguments, which are addressed in detail in
Analysis below. Briefly, Ability argucs:

)] That in-her Final Order the undersigned misinterpreted the meaning of WAC 284-
54-253 and should have intcrpreted it in the way Ability argued at hearing;

2) That in her Final Order the undersigned failed to give proper consideration to two
cases (Jrish and Hanson) which Ability presented at hearing; and

3) That because an issue at hearing was White’s cognitive status in 2008 and the
- OIC submitted evidence from White’s physician on this issue at hearing, the
undersigned should now consider “new evidence™ that {(over 10 months after the
heating was concluded and some 7 months after the record was closed) it believes
White’s physician revised his opinion {in a deposition in another case in another
forum).

ANALYSIS

Standard of review, ln its Motion for Reconsideration, Ability docs not identify the legal
standards that govern motions for reconsideration. However, while Washington’s
Administrative Procedures Act, at RCW 34.05.470(1), authorizes “a petition for reconsideration,
stating the specific grounds upon which relief is requested,” it defers to the standard of review
established by an agency through rulemaking. The APA does not indicate the standard of review
in the absence of agency rules on the maticr, nor has the OIC adopted any such rules of its own.
Given this dearth, state rules and standards governing motions for reconsideration should provide
guidance here, particularly 1) Washington Civil Rule 59, Additionally, Washington courts offen
look to the decisions of other courts, cven federal courts, for the persnasiveness of their
reasoning when trying to decide similar matters, and for that reason it is also helpful to look for
guidance to the federal law used by federal courts in Washington hcaring civil mattess,
particularly 2) Fed. R. Civ. P, 59 and Local Rule 7(h).
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)

2)

Washington’s state courts follow Civil Rule (CR) 59 when considering motions for
reconsideration. CR 59(a} provides a list of nine specific grounds for granting motions
for reconsideration, briefly: 1) irregularity in the proceedings; 2) misconduct; 3) accident
or surprise; 4) newly discovercd evidence that the moving party could not with
reasonable diligence have discovered and produced at the trial; 5) passion or prejudice; 6)
error in assessment of recovery; 7) that there is no evidence or reasonable inference from
the evidence to justify the decision or that it is contrary to law; 8) error in law occurring
at the trial and objected to at the time by the moving party; or 9) that substantial justice
has not been done, Whether one of these grounds is met is “addressed to the sound
discretion of the trial court and a reviewing court will not reverse a trial court’s ruling
absent a showing of manifest abuse of discretion.” Wilcox v. Lexington Eye Institute, 130
Wn. App. 234, 241, 122 P.3d 729 (2005). Washington statc courts also caution that a
motion for reconsideration should not be used as a vehicle to get a “second bite at the
apple.” “CR 359 does not permit a plaintiff to proposed new theories of the case that
could have been raised before entry of an adverse decision.” Wilcox, 130 Wn.App, at
241, citing JDFJ Corp. v, Int 'l Raceway, Inc., 97 Wn.App. 1, 7, 970 P.2d 343 (1999).

Washington federal courts view motions for reconsideration similarly, but the federal
cowl standard more clearly emphasizes that such motions seck an “extraordinary”
remedy that should normally be denied. This standard was recently set forth in a June 20,
2012 order by Judge Robert J. Bryan in the civil action White v. Ability Ins. Co., No. 11-
5737-RJB (W.D.Wash.): '

Pursuant to Local Rules W.D. Wash CR 7(h)(a), motions for
reconsideration are disfavored and will ordinarily be denied unless there 1s
a showing of a) manifest error in the ruling, ot b) facts or legal authority
which could not have been brought to the attention of the court earlicer,
through reasonable diligence. The term “manifest error” is “an error that
is plain and indisputable, and that amounts to a complete disregard of the
controlling law or the credible evidence in the record.” Black’s Law
Dictionary 622 (9" ed. 2009).

Reconsideration is an “extraordinary remedy, t¢ be used sparingly in the
interests of finality and conservation of judicial resources.” Kona Enters.,
Inc. v. Estate of Bishop, 229 ¥.3d 877, 890 (9“’ Cir, 2000). “[A] motion
for reconsideration should not bc granted, absent highly unusual
circumstances, unless the district court is presented with newly discovered
evidence, committed clear error, or if there is an intervening change in the
controlling law.” Mariyn Natraceuticals, Inc. v. Mucos Pharma GmbH &
Co., 571 F.3d 873, 880 (9" Cir. 2009). Neither the Local Civil Rules nor
the Federal Rule of Civil Procedure which allow for motions for
reconsideration is inlended to provide litigants with a second bite at the
apple. A motion for reconsideration should not be used to ask a court to
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rcthink what the court had already thought through — rightly or wrongly.
Defenders of Wildiife v. Browner, 909 F.Supp. 1342, 1351 (D.Ariz, 1995).
Mere disagreement with a previous order is an insufficient basis for
reconsideration, and reconsideration may not be based on evidence and
legal arguments that could have been presented at the time of the
challenged decision. Haw. Stevedores, fnc. v. HT & T Co., 363 F.Supp.2d
1253, 1269 (D.Haw. 2005). “Whether or not to grant reconsideration is
committed to the sound discretion of the cowrt. Navajo Nation v
Confederated Tribes & Bands of the Yakima Indian Nation, 331 F.3d
1042, 1046 (9™ Cir. 2003).

Ability’s three arguments. Ability’s three arguments in support of its Motion for
Reconsideration are identified and discussed below:

I. First, Ability argues that in her Final Order the undersigned misinterprets WAC 284-54-

253, and had this regulation been properly interpreted Ability would have been found to have
complied with this rcgulation in denying reinstatement to White {(and thercfore the OIC’s
disciplinary orders which Ability challenged at hearing would have been found to be without

basis). In response, both parties presented thorough written and oral analyscs and arguments at

hearing regarding the proper interpretation of WAC 284-54-253, and after careful review and
consideration the undersigned detailed her interpretation of this regulation and its application to
the facts at issuc, with reasons for her interpretation, in her Final Order. Ability’s argument here
is the same as previously made at hearing and properly rejected. Ability presents no highly
unusual circumstances, newly discovered evidence, clear crror, interveming change in the
controlling law, or other reason why reconsideration would be appropriate. In addition, as the
federal court in White v. Ability Ins. Co., supra, observed, a motion for reconsideration is not
“infended to provide litigants with a second bite at the apple. A motion for reconsideration
should not be used to ask a court to rethink what the court had already thought through -- rightly
or wrongly. ... Mere disagrcemeni with a previous order is an insufficient basis for
reconsideration.”

The above reasoning provides reasons why this Motion for Reconsideration should be rejected.
However, it is also relevant that United States District Court Judge Bryan also rejected Ability’s
same arguments about what it thinks WAC 284-54-253 says: in the September 15, 2011 civil
action, White v, Ability Ins, Co,, cited above, this same insured (White) sued Ability based on the
same facts and the same laws at issue here. Following summary judgment motions made by both
parties specifically concerning the same issuc in the undersigned’s Final Order — i.e., the proper
interpretation of WAC 284-54-253 — on June 1, 2012 Judge Bryan entered his ruling accepting
White’s arguments and rejecting Ability’s.  While the undersigned was unaware of cven the

existence of White v. Ability Ins. Co. in the U.S, District Coutt until it was raised by the OIC in

its Response to Ability’s Motion for Reconsideration herein, Judge Bryan’s June 1 Order on
Summary Judgment sets forth reasoning and conclusions identical to those of the undersigned in
her Final Order as to the proper interpretation of WAC 284-54-253.  Ability then moved for
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reconsideration in that court and Judge Bryan denied reconsideration, citing, as here, a lack of
issucs of fact, a lack of “manifest error” and a lack of any other basis under Local Rule 7(h)(a).

For the above reasons, rcconsideration based on Ability’s argument that the undersigned
improperly interpreted WAC 284-54-253 is not appropriate; Ability has failed to show any basis
upon which reconsideration should be granted, and the undersigned correctly interpreted WAC
284-54-253 and committed no error, manifest or otherwisc, in doing so.

11. Second, Ability argucs that in her Final Order the undersigned failed to give proper
consideration to Washington case law, and specifically the frish and Hanson cases. In response,
both parties presented thorough written and oral analysis and argument at hearing regarding
Washington casc law, specifically including the Irish and Hanson case s. The undersigned
carefully reviewed the /rish and Ianson cases and other Washington case law and the arguments
of both Ability and the OIC relative to this case law, and detailed her proper consideration of
them in her Final Order. Ability’s argument here is the same as was previously made at hearing
and properly rejected. Just as in L. above, Ability presents no highly unusual circumstances,
newly discovered evidence, clear error, intervening change in the controlling law, or other reason
why reconsideration would be appropriate.  In addition, under the above principles governing
similar motions in state and federal courts, Ability’s argument 1s merely an attempt {o get a
sccond bite at the same apple. As Judge Bryan noted in White v. Ability Ins. Co., supra, a motion
for reconsideration is not “intended to provide litigants with a second bite at the apple. A motion
for reconsideration should not be used to ask a court to rethink what the court had alrcady
thought through — rightly or wrongly. ... Mere disagreement with a previous order is an
insufficient basis for reconsideraiion.”

Further, a number of courts have simply ignored Ability’s arguments with respect fo frish. For
exaraplc, in Bushnell v. Medico Ins. Co., 159 Wn. App. 874, 246 P.3d 856 (2011) and OIC
Hearing Exs. 36-39, Ability affiliate Medico urged the Court of Appeals to adopt Irish’s holding
for the same reason it atgucs here: it claimed the case supported Medico’s “lapse reverts back”
contention, In ruling against Medico in Bushnell, the Court of Appeals published a decision that
failed to even mention frish. Medico’s lawyers (the same attorneys as have represented Ability
herein) moved the Court of Appeals to reconsider, again citing Irish, Again the court ruled
against Medico, denying reconsideration and again ignoring frish. Medico’s lawyers next fried
this same argument a third time, in their petition for review to the Washington State Supreme
Court. The Supreme Court too ruled against Medico, denying review, and like the Court of
Appeals, the Supreme Court also entered an order that made no mention of frish. And again, in
the related federal suit before Judge Bryan cited above, Ability tried yet again to make the same
thrice-rejected argpument. about Jrish. For the fourth time, Judge Bryan joined the chorus
rejecting frish. And like the Court of Appeals and the Washington State Supreme Court, Judge
Bryan’s orders of June 1, 2012 and June 20, 2012 each gave no eredence to the notion, and each
failed to cven mention sk, This supports that the undersigned’s [inal Order herein properly
rejected Ability’s arguments about frish here, too,
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For the above reasons, reconsideration based on Ability’s argument that the undersigned fajled to

give proper consideration to Washington casc law, and specifically the frish and Ianson cases, is
not appropriate; Ability has failed to show any basis upon which reconsideration should be
granted, and the undersigned correctly distinguished both the frish and Hanson cases and
commilted no crror, manifest or otherwise, in doing so.

III.  Third, Ability recognizes, cotrectly, that an issue in this proceeding was White’s
cogqitive status in 2008, and states that - becanse the OIC submitted evidence from White’s

physician during the hearing on this issue - the undersigned should now consider “new evidence”
that on Junc 8, 2012 (which was over 10 months after the hearing before the undersigned was
concluded) White’s physician revised his opinion in a deposition in another case in a different
forum. The OIC did submit evidence from White’s physician of nearly 20 years, Dr. Mihali of
Allenmore Clinic in Tacoma, as fellows: 1) shortly before the hearing commenced, the OIC filed
what was matrked as OIC Ex. 4 and it was admitted at hearing without objection from Ability.
Ex. 4 was a March 21, 2011 statement of Mihali that M. White was demonstrating mild
cognitive impairment on the June 2009 office visit, and on a more probable than not basis this
was present in November, 2008, Also, 2) the OIC offcred additional evidence on this issue in the
form of Dr. Mihali’s August 24, 2011 Certification which states that White is a chronically ill
individual, and has been a chronically il individual since at least 2008, ... due to severe
cognitive impairment. 1o its Motion for Reconsideration, 1) Ability adviscs that on June 22,
2012 (in a deposition in anothcr case in a different forum, and over 10 months after the hearing
concluded and some 8 months after the hearing record was closed) Dr. Mihali revised his opinion
on whether White suffered from scvere cognitive impairment in 2008; and 2) Ability argues that
the undersigned should now admit this “new evidence” on the issue of White’s cognitive status
and comnsider it in deciding this Motion for Reconsideration, [Ability attaches relevant pottions
of Dr. Mihali’s June 8, 2012 deposition to Declaration of Virginia Nicholson in support of its
" Motjon for Reconsideration, although some pages arc omitted where the questioning is still
indicated as being relevant, ¢.g., continuing questioning on this issuc is continued on page 65
which is omitted; answer to relecvant question posed on page 75 is omitted because page 76 is
. omitted.]

In responsc, the deposition was attended by White’s personal counsel, but the OIC was not
informed of the depositien, did not know about it and consequently did not attend or participate
in it. Further, Washington CR 59 (a)(3) and (4) require that to be considered on reconsideration,
“new evidence” should be “newly discovercd cvidence, material for the party making the
application, which he could not with reasonable diligence bave discovered and produced at the
trial” and ¢vidence that a person with “reasonable prudence” could not have guarded against.
Further, the federal LR 7{h)(1) expressly disapproves of motions offering evidence “which could
have been broughit (o the attention of the court earlier with reasonable diligence.” As Ability
recognizes in its Motion for Reconsideration, the issuc of White’s cognitive slatus in 2008 was a
central issue in this proceeding, and it was clearly a central issue ever months before the hearing
commenced on August 3, 2011, Becausc this was a central issue, both Ability and the OIC
presented both oral testimony and written evidence relative to White’s cognitive status before,
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during and after the hearing: e.g., the OIC filed OIC Ex. 4 prior to the hearing and during the

hearing it was admiticd without objection from Ability; Ability’s Donald Lawler testified that, in .

his view, a review of all the other testimony and evidence, Whitc had neither “cognitive
impairment” nor a “loss of functional capacity” under the standards for reinstatement that he
believed apply under WAC 284-54-253. K was known long before the hearing that Dr. Mihali
has been White’s physician since 1983 and had over the years made statements about her
cognitive status and abilities. With ordinary prudence or reasonable diligence, Ability could
clearly have deposed Dr. Mihali long before the hearing (just as it depased OIC staff members
Stoner and Halpin prior to the hearing) but it chose not to do.so, Ability could also have called
Dr. Mihali as a witness at hearing just like it callcd its other witnesses including its expert
witness Craig Bennion (and should Dr. Mihali have been unwilling to appear and testify, Title 34
RCW is clear that witncsses may be subpoenaed either by an attorney representing a party in an
adjudicative proceeding such as this or by the undersigned upon request of a party). Or, Ability
could have requested that the undersigned leave the record open to allow additional evidence
from Dr. Mihali just as the parties did regarding other issues, but it did not ask for this
permission. [Finally, it is noted that, even if Dr. Mihali’s deposition testimony were to be
considered now, his testimony is vague and somewhat contradictory, and it appears clear from
his statements that he failed to spend adequate time or necessary careful attention to his patient
{White). Also because his statements are vague, somewhat contradictory and rambling, it is also
unclear that he “retracted” his prior evidence relative to White’s cognitive capacity. For these
reasons, even if consideration of Dr. Mihali’s “new evidence” were allowed, the likelihood of a
materially different result in the Final Order is questionable.]

FFor the above reasons, Ability’s argument that reconsideration should be granted based upon
“new cvidence” in the form of portions of a Junc 8, 2012 deposition of Dr. Mihali is no{ “new
evidence” which either state or federal law allows as a basis for reconsideration. Finally, the
undersigned correctly determined White’s cognitive status based upon the proper evidence
presented by the parties during the appropriate times in the proceeding and commiited no error,
manifest or otherwise, in doing so.

Clarification/Response to Ability’s assumption in language of Final Order. In its Motion for
Reconsideration, within its third argument above, Ability also cites the language of two sections
of the Final Order and uses the wording to assume that it can write and administer its contracts in
violation of the clear rules set forth in WAC 284-54-253. [Hts two “assumptions” are without
basis, but arc addressed below:

1. The Nature_of Proceedings language is neither a Finding of Fact or & Conclusion of
Law, and the language of WAC 284-54-253 is clear. In her Nature of Proceedings section which
is simply a preface to the Findings of Facts, the Conclusions of Law and the Final Order, the
undersigned stated:

....the Insurance Commissioner asserts that Ability Insurance Company has been
violating WAC 284-34-253, which reguires insurers to reinsiale long lerm care
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policies which have lapsed for nonpayment of premium when the insured (or
designee) makes a request for reinstatement within five months after the policy
has lapsed and provides proof of the insured’s severe cognitive impairment or
loss of functional capacity at the time of lapse. ...

In its Motion, however, Ability incorrectly states;

The [Final Order| correctly lists the requirementy of benefits, and or reinstatement

- of a policy: “when the Insured (or designee) ... provides proof of the insured’s
severe cognitive impairment or loss of functional capacity ... Order of 6/13/12 at
2, Nature of Proceeding.

As should be clear to any reader of Final Orders in administrative hearings, the “Nature of
Proceedings™ section included at the beginning of every Final Order is merely intended to give
the reader a quick way, as accurately as possible, to 1) learn the nature of the particular
proceeding; and 2) fcarn what some of the partics’ arguments in the proccedings were, The
language included in the “Nature of Proceedings” section is clearly separated from the Findings
of Facts section and (he Conclusions of Law section, The language included in the “Nature of
Proceedings” section is certainly not a Finding of Fact, It is certainly not a Conclusion of Law.
It represents a summary of what some of the parties’ positions were; it certainly does not
represent the opinion of the undersigned. To consider the language in any “Nature of
Proceedings” section of a Final Order to be anything other than merely an attempt to briefly state
the nature of the procceding and what some of the partics’ arguments were, such as Ability has
done in its “assumption” here, is fallacious.

2. Ability next points to the final one and one-half pages of Conclusion of Law No. 13 of
the Final Order to, once again, wrongly assume that “severe cognilive impairment” is required
for reinstatcmnent. ‘Those sentences state: ... the issue of sufficiency of those prior documents is
now moot because Silvernail has now ... obtained and submitied a Certification of Chronically
Il Individual Under IRC Sec. 77028 .. from While’s physician ... this Certification very clearly,
fogether with the documents already submitted by Silvernail constitutes sufficient proof of
White's severe cognitive impairment... Read together with the first hall of the sentence which
was not ciled by Ability, the entire Conclusion of Law No. 13 and the entire Final Order, this
fanguage simply states that WAC 284-54-253 requires proof of “cognitive impairment” to be
eligible for reinstatement, and because Dr. Mihali had actually completed a Certification of
Chronically [l Individual Under IRC Sec. 77028 which certified that White suffered from
“severe cognitive impairment” (as well as loss of functional capacity) White had thus submitted
not only sufficient proof for reinstatement (the lower “cognitive impatrment” or loss of
functional capacity) but also the higher proof (“severe cognitive impairment” or loss of
functional capacity) required for another purpose (e.g. eligibility for payment of benefils under
the terms of the Ability contract). In other words, the issuc at hearing regarding whether White’s
other medical documents showed that she suffered from “cognitive impairment” for
reinstatement eligibility was moot, because by that time Whitec bad actually obtained the
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document being discussed (the Certification of Chronically Il Individual) which certified that
White met not only the lower standard of “cognitive impairment” but also the higher standard of
“severe cognitive impairment” as well.

3. To be entirely clear: 1) it is the opinion of the undersighed, and as set forth in her
Final Order many times {(¢.g., Final Order pgs. 19-22), WAC 284-54-253 clearly only requires
proof of “cognifive jmpairment” (or loss of functional capacity) fo be eligible for
reinstatement. The insured or designee is not required to provide proof of “severe cognitive
impairment” or loss of functional capacity. WAC 284-54-253 reads:

The purpose of this section is to profect insureds from unintentional lapse by providfing] for a
fimited right o reinstatement of coverage umntenﬁona!.'y lfapsed by a person with a cognitive
impaitment or foss of funictional capacity. ..

{2) Fvery insurer shall provide a limited rght to reinstate coverage in the event of lapse or
termination for nonpayment of premium, if the insurer is provided proof of the insured’s cognifive
impaimment or foss of funclional capacity and reinstatement is requosted.. ..

2) As also cleatly stated in the Final Order, Ability’s contract must
conform to WAC 284-54-253 in both its wording and ifs administration. The wording of
Ability’s contract must require only proof of “copnitive impairment” (or loss of functional
capacity) for cligibility for rcinstatement; Ability’s coniract may not incorporate the higher
standards of proof for eligibility for payment of benefits as it currently does. Further, Ability’s
contract may not be administered to require proof of “severe cognitive impairment” (or
loss of functional capacity), or administered in any other way such as to unreasonably restrict the
insured’s right to reinstatement such as failing to advise the insured that more proof of “cognitive
impairment or loss of [unctional capacity” was necessary, failing to send the proper notices to the
proper addresses, failing to properly calculate the period of reinstatement using the correct date
of lapse as interpreted in the Final Order, and other actions taken by Ability to unreasonably
restrict Ability’s insureds’ right to reinstatement,

The Final Order is clear on the above issues, Howcever, in the process of review, while Ability
did not identify or argue about the language in Conclusion of Law No. 12 or anything but the last
one and one-half sentences of Conclusion of Law No. 13, a single typographical error was
discovered. Thercfore, in order to correct this typographical error and to make Conclusion of
T.aw Nos. 12 and 13 even more clear, the undersigned has amended the Final Order as attached.

Reasons for comcern re Ability’s compliance. Ability’s constrained assamptions set forth
above are without reasonable basis, and indicale reason for concern about Ability’s fufure
compliance with OIC’s Orders and WAC 284-54-233.  Ability’s above two “assumptions”
contained within the third argument in its Motion for Reconsideration are so clearly a misuse of
the language in the Final Order and are so clearly a misreading of the plain language of WAC
284-54-253 that it suggcsts that Ability may be posturing itself to continuc to violate the
important protections of WAC 284-54-253. Ability’s “assumptions” above, and indeed its three
main arguments which form the bases for its Motion for Reconsideration, lack any reasonable
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basis and also ignove the facts found in the Final Order unrclated to the proper interpretation of
WAC 284-54-253 - such as Ability’s not even advising Silvernail that she needed to submit more
proof of White’s cognitive status until some two years atter it had already denied reinstatement -
io the degree that they exhibit a continuing lack of good faith in its insurance practices.

CONCLUSION

Bascd upon the above authorities and analysis, Ability has not persuaded the undersigned that
there are any issues of fact or law that wamant reconsideration of the Findings of Facts,
Conclusions of Law and Final Order entered by the undersigned on June 11, 2012, Further,
Ability has not persuaded the undersigned that she committed error, manifest or otherwise, in
entering her Findings of Facts, Conclusions of Law and Final Order in this matter. Therefore,
Ability has not made the requisite showing for reconsideration pursuant to state and federal rules
and case law, and thus Ability’s Molion for Reconsideration should be denied.

Further, because pursuant to Title 34 RCW Ability’s Motion for Reconsideration did not siay the
effectiveness of the Final Order herein, beginning June 21, 2012 Ability’s Certificate of
Authority should have been suspended for six months pursuant to the terms of the OIC’s order
and the Final Order herein; by Junc 11, 2012 Ability and its affiliates should have complied in
full with the OIC’s April 27, 2011 Order to Cease and Desist and the undersigned’s Final Order
(including the requirement specifically stated in the OIC’s Order to Cease and Desist and the
undersigned’s Final Order to administer its contracts in conformance with WAC 284-54-253
including “proper handling of information copcerning the requirement to furnish proof of
cognitive or functional impairment ...”"); and by June 26, 2012 Ability should have paid the fine
imposcd by the OIC and upheld in the undersigned’s Final Order.

ORDLER
On the basis of the foregoing,

I'l' IS HEREBY ORDERED that Ability’s Motion for Reconsideration is DENIED,

ENTERED at Tumwatcr, Washington, this 7 ’x—@day of Octaber, 2012, pursuant to Title 34
RCW and specifically RCW 34.05.470 and, for good cause shown, 34.05.461(8); Title 48 RCW;

and yegulatitns gursuani thereto.

PATRICIA D. PETERS i

Chief Presiding Officer




ORDER DENYING ABILITY’S :
MOTION FOR RECONSIDERATION
11-0088 and 11-0089

Page-~11

Atlachment; Amended Findings of Fact, Conclusions of Law and Final Order

Pursuant to RCW 34.05.461(3), the parties are advised that. pursuant to RCW 34.05.514 and
34.05.542, this ozder may be appealed to Superior Court by, within 30 days after date of service
date of mailing) of this order, 1) filing a petition in the Superior Court, at the petitionet’s option,
for {a) Thurston County or (b} the county of the petitioner’s residence or principal place of
business; and 2) dclivery of a copy of the petition fo the Office of the lusurance Commissioner;
and 3) denositing coples of the petition upon all other parties of record and the Office of the
Attorney General.

Declaration of Maiiing

I declare under peralty of perjury undsr the laws of the State of Washington that on the date listed below, 1 mailed or caused
delivery througl normal office mailing custom, a true copy of this document to the above identified individuals at their addresses
listed above.

DATED this 6 day of Qctober, 2012,

#etly XLt

. KELLY A, CAKNS
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The original Findings of Facts, Conclusions of Law and Final Order are set forth in their entiret
below: the only additions made to the original language are Indicated by being underlined, and
the only deletions made to the original language are indicated by strikethroughs, Al other
language of the final Findings of Facts, Conclusions of Law and Final Order remain unchanged.

Pursuant to RCW 34.04.090, 34.04,120, 48.04.010 and WAC 10-08-210, and after notice to all
intercsted partics and persons, the above-entitled matter came on regularly for hearing before the
Insurance Commissioner for the state of Washington (OIC) on August 3, 4 and 5, 2011, in
Tumwater, Washington (August 3) and Seattle, Washington (August 4 and 5). All persons to be
affected by the above-entitled matter were given the right to be present at such hearing during the
giving of testimony, and had reasonable opportunity to inspect all documentary evidence, The
Insurance Commissioner was represenfed by Alan Michael Singer, Esq., OIC Staff Attorney.
Christopher H. Howard, Esq, and Virginia R, Nicholson, Esq. of Schwabe, Williamsen & Wyatt,
P.C. of Seattle, appeared representing Ability Insurance Company. After the hearing, additional
motions and evidence were offered, closing briefs were filed through September 29, closing
arguments were presented on September 30, 2012 and the final exhlbit in this matter was filed,
by agreement of the parties, on December 14, 2012,

NATURE OF PROCEEDING

The purpose of the hearing was to take testimony and cvidence and hear argumcents as to whether
Ability ITnsurance Company violated provisions of RCW 48.84 (the Long Term Care Insurance
Act), and regulations promulgated thercundcr including WAC 284-54, warranting the
disciplinary action imposed by the Insurance Commissioner, Specifically, first, on April 27,
2011, the Insurance Commuissioner issued an Order {0 Cease and Desist, No. 11-0088, against
Ability Insurance Company, its officers, directors, trustees, employees, agents, and affiliates, to
immediately cease and desist from what the Insurance Commissioner alleges are violations of the
Insurance Code. Specifically, the Insurance Commissioner asscrts that Ability Insurance
Company has been violating WAC 284-54-253, which requires insurers to reinstate long term
care policies which have lapsed for nonpayment of premium when the insured (or designee)
makes a request for reinstatcment within five months after the policy has lapsed and provides
proof of the insured's severe cognitive impairment or loss of functional capacity at the time of
lapse. Second, on April 27, 2011, based upon the above allegation, the Insurance Commissioner
issued an Order Suspending Licensc, No. 11-0089, suspending the Washington Certificate of
Authority of Ability lnsurance Company for six months pursuant to terms specified therein.
Ability Insurance Company and its affiliates filed their Demand for Hearing to contest both
Orders, arguing that they have pot been violating WAC 284-54-253 because, briefly, they are not
required to rcinstatc their policies in the situation presented by the Insurance Commissioner,
Subsequently, the Insurance Commissioner filed a Nolice of Intent to Impose a Fine against
Ability Insurance Company in the amount of at least $10,000, By agreement of the parties, the
undersigned consolidated these three actions based upon her determination that all three involve
the same facts and legal issues.
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FINDINGS OF FACTS

Having considered the evidence and arguments presented at the hearing, and the documents on
file herein, the undersigned presiding officer designated to hear and determine this matter finds
as follows:

1. ‘The hearing was duly and properly convened and all substantive and procedural
requirements under the laws of the state of Washington have been satisfied. ‘The undersigned
granted an extension of the time to file the Findings of Tacts, Conclusions of T.aw and Final
Order herein, pursuant to RCW 34.05.458(8), for good cause shown, most specifically based
upon the significant number of motions and exhibits presented before, duting and after the
hearing, the number of facts involved and the complexity of the legal issues presented.

2. Ability Insurance Company is a Nebraska domestic life and disability insurer, which
has held a Certificate of Authority to act as a life and disability insurer in the state of Washington
since 1972, WAOIC 796. Ability is wholly owned by Ability Resources, Inc., a U.S. holding
company/U.S. service company. In turn, Ability Resources, Inc. is wholly owned by Ability
Reinsurance Holdings Limited, a Bermuda holding company.

3. As background, Mutual Protective Insurance Company had a whelly owned
subsidiary, Medico Life Insurance Company. Mutual Protective changed its name to Medico
Insurance Company ("Medico") in 2003 and filed an cndorsement changing the insurer's name
on Gladys White's long term care insurance policy to Medico Insurance Company. [OIC Ex.
1.] In September 2007 Medico sold its subsidiary, Medico Life Insurance Company, to Ability
Resources, Inc. In 2009 Medico Life Tnsurance Company (by then no longer affiliated with
Medico) changed its name to Ability Insurance Company ("Ability"). Ability then purchased the

long-term carc insurance book of business from Medico, Medico no longer sells long term care.

policies. Although on or about 2009 Ability had purchased all of Medico's long term care
policies, for some reason policyholders were allowed to choose whether to have a novation of
their policics so they would reflect Ability as the insurer or (as with Gladys Whitc) their policics
could remain reflecting Medico as the insurer (although Ability had actually already bought all
the policies from Medico). Since approximalely 2009, however, whether they are Ability

policics or "Medico” policies, Medico has virtually no financial interest in these policies and

Ability collects all premiums on, pays all claims on, and otherwise administers all of the policies
which it purchased from Medico. [Hcaring Ex. 1, December 9, 2011 Ietter from Ability to the
undersigned.] Therefore, while Gladys White's policy bears the name Mutual Protective, and
some of the documents herein bear the sender's name as Medico Insurance Company instead of
Ability, no issue was raiscd that all activitics herein are attributable to Ability as the acquiring
insurcr and administrator. Further, for this reason White's policy and other documents are
referred to herein as "the Ability policy” or "Ability's document.”" [It is noted that both 1)
OIC [x. 9, Ability's undated lctter to White acknowledging receipt of her fiduciary documents
and providing further instructions; and 2) OIC Ex. 10, Ability's August 31, 2009 letter
advising White her policy had lapsed and she no longer had coverage, are both writfen on
letterhead identifying the author as Ability Insurance Company, adminisiered on behalf of Medico
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Life Insurance Compony and are both unsigned (but identify the signatory as "Ability [nsurance
Company Customer Support” and "Claim Service Department" respectively) when in fact the
insurer on White's policy was Mutual Protective which changed its name in 2003 to Medico
Insurance Company. Medico Life Insurance Company has never been the insurer on White's
policy.}

4. Gladys White ("White") is an 88 year old resident of Puyallup, Washington. In
1999, White purchased a long term care insurance policy from Mutual Protective Insurance
Company. [OIC Ex. 1; Ability Ex. 8.] The terms of White's policy state that it is guaranteed
renewable (subject to limited changes not pertinent herein) provided that the premium is paid
within the time specified in the policy. (Although Mutual Protective changed its name to
Medico in 2003, the name of the insurcr on White's policy was not changed from Mutual
Protective to Medico until a name. change endorsement was filed on January 1, 2006; then, as
above, in 2009 Medico sold White's policy to Ability.)

5. Since she bought her policy in August 1999, White's premiums for her policy were due and
payable cvery 6 months in the amount of $3,013.92. 1t is undisputed that up until the six-month
premium which was due on February 8, 2009, White had always paid her premiums on time.

6. As required, on August 27, 2007 Ability sent White a designee form, which Ability had
drafted, allowing While to designatc one porson to receive notice of lapsce or termination of the
policy for nonpayment of premium if the premium was not received by its duc date, Hven
though this designee form was about what would happen in the event of unintentional lapse of
the policy, c.g. duc to coguitive or functional challenges, nowhere in this designee form did
Ability inform White that the notice to designee must include a statement that the policy would
not lapse until at Ieast thirty days after the date the notice was mailed, and nowhere in this
designee form did Ability advise White of her/designee's five-mounth limited right to
reinstatement. Further, Ability's designee form was untitled and instead of using the accepted
term "designee" wsed the term "Advisor" to indicate the designee (hereinafter the proper term
"designee" is used). Accordingly, on September 16, 2007, White completed, sipned and returned
the designee form 1o Ability. [OIC Ex. 6,] In this designee form, White named her danghter,
Cheryl Silvernail ("Silvernail”) as her designee, and included Silvernail's current home address
in Eatonville, WA and her telephone number. Other than including two area codes for
Silvernail's telephone number - one being Silvernail's correct area code and one being White's
area code - this designee form was corrcetly completed, signed and dated by White, [At the
bottom of this designee form is included a small decument entitled "Waiver of Protection

Against Unintentional Lapse," which is not required to be offercd. Apparenily confused, White.

entered Silvernail's name in this section, however this small section has no significance herein,]

7. On January 9, 2009, Ability mailed White a Premium Notice to her home. This Premium
Notice is undated, and stated that the due date for her next six-month premium was Februaty 8,
2009. [Ability Ex. 8 @Ability 00017 (hercinafter only the five-digit number of the Bates Stamp
will be provided); Declaration of Mike Courtney, Ex. A to Ability's Reply to OIC's
Supplemental Briefing. ]
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8, On February 19, 2009, Ability mailed a Past Due Premium Notice to White at her home.
This Past Due Premium Notice is also undated, and advised White that We must receive your
premium within the next 30 days or your policy will lapse. Because this Past Due Premium
Notice was undated, it is ynclear when the 30 days began and ended. [Ability Ex, 8 @00020;
Declaration of Mike Courtney.] - ' _

9. On March 20, 2609, Ability mailed a Final Premium Notice to White at her home. Once
again, this Final Premium Notice is also undated, This Final Premium Notice advised A1 this
time we have not received your renewal premium and your policy is in its GRACE PERIOD,
Your coverage will lapse if you don't act soon. [Ability Ex. 8 @00018; Declaration of Mike
Courtney.] Although this Final Premium Notice is undatcd, based on White's premium due date
of February 8, one can assume that the grace period referred to in this Notice is the 3 1-day grace
period provided for in White's policy, which means that under the terms of her policy her grace
period would have run from February 9 to March 11. Therefore, as of March 20 when Ability
mailed this Final Premium Notice o White she was not in her grace period because her grace
period would have already terminated on March 11 under the terms of her policy.

10. On March 20, 2009, Ability also mailed a letter to Silvernail which was dated March 20,
- 2009. Although this letter bears no title, it is unconiested that this letter served as Ability's
Notice of Lapse for Nonpayment of Premium ("March 20 Notice of Lapsc") which as above is
required to be sent to White's designee. Said March 20 Notice of Lapse advised Silvernail that
White had named her as her designee (once again incorrectly called "Advisor') and that the
Advisor recelfves notice from us any time the policyholder's premium is 30 days past due. [OIC
Ex. 7; Declaralion of Mike Couriney.] It is noted that as of March 20, White's premium was in
fact 41 days past duc and ~ except for a notation "Due: 02/08/2009" - from this March 20 Notice
of Lapse the named designee would never have known of this potentially critical fact, This
March 20 Notice of Lapse advised Silvernail that If the premium is not received within 35 days
Jrom _the date of this letter, the policy will lapse for nonpayment of premiym. [Emphasis added.]
[OIC Ex. 7.] Ability included no information about the insurcd's/designee’s S-month Hmited
right to reinstatement. Finally, Ability mailed this March 20 Notice of T.apse to Silvernail's
Eatonville address provided on the designee form completed by White on September 16, 2007.
JOIC Exs. 6, 7.} '

11.  Silvernail never received the March 20, 2009 Notice of Lapse which Ability mailed to
her JOIC Ex. 7] because although at the time White completed the designee form in September
2007 the Fatonville; WA address provided was current, Silvernail moved to Orting, WA in July
2008, [Testimony of Silvernail.} In addition, this March 20 Notice of Lapse was not forwarded
to Silvernail's new address. [Testimony of Silvernail; OIC Ex. 16.] Ability knew Silvernail was
White's designee and had been given White's home, work and cellular telephone numbers fairly
continuously from 2002 to 2007 because Silvernail had had extensive communications with
Ability regarding a prior claim for the expenses for White's caregiver, which were initially paid
by Ability until Ability after a time ceased paying these benefits. Even so, Abilily did not
attempt to contact Silvernail by telephonc when White's premium remained unpaid. [Testimony
of Silvernail; I'estimony of Donald XK. Lawler, 1.1, M.B.A,, Senior Vice President of Ability.]




AMENDED FINDINGS OF FACT, CONCI, USIONS
OF LAW AND FINAL ORDER

11-0088 and 11-0089

Page 6

(In June 2007 Ability denied that prior claim based on its determination that White did not mect
the criteria for coverage i.e., severe cognitive impairment or loss of functional ability.)
[Testimony of Silvernail; OIC Ex. 16, Ability Ex. 8.] When Silvernail asked why Ability
had not contacted her by telephone, Ability replied that they were not certain they still retained
the 2002-2007 records because the insurance companies had made changes during that
time. [Testimony of Silvernail; OIC Ex. 3.]

12, On or about July 23, 2009, White fell, resulting in injuries that required 2-3 days of
hospitalization at Good Samaritan [lospital in Puyallup, WA, and on or about July 25 she entered
a nursing home. - On Aupust 4, Silvernail telephoned Ability and spoke to Jerry in Ability's
Claims Department, told Ability about White's condition, about her recent injury, about the fact
that she was in a nursing home, und she asked Ability what she needed to do to start a claim. She
gave Ability White's name and birth date. Ability checked Whitc's file and gave Silvernail
White's policy number. Ability did not mention to Silvernail that White's policy had lapsed and
that therc was no coverage. Ability also did not advise Silvernail about requesting reinstatemont
(presumably because Ability lead Silvernail to believe the policy was paid currently and was still
in force). Therefore, in compliance with Ability's instruclions, on August 6, Silvernail, as
Whife's designee, filed a claim for the nursing home costs at the nursing home where White
continued to reside, and once again provided Ability with her home, work and celtular telephone
numbers along with her facsimile number. Silvernail's leiter which accompanied this claim
clearly included this information and the information that she was submitting the claim for
White. In addition, Ability's claim form itself provides a line for "Name of Person to Contact
About this Claim:" and Silvernail clearly entered het full name, current address in Oiling, WA
and current telephone number, [Testimony of Silvemnail; OIC Exs. 8, 16.] Turther, Ability's
claim form included a question whether the insurced has a diagnosis of dementia: Silvernail
entered "no" but modified her answer with "symptoms.” Ability's claim form then asks the
claimant who has answered "yes" to the question aboul dementia to describe the insured's
cognitive status and Silvernail stated "Doesn't remember to take medications — she is a
diabetic,..." [OIC Exs. 8, 16.}

13.  Even though Ability 1) knew that Silvernail had filed the August 6 claim as White's
designee and specifically included the information, as requested in Ability's claim form, that she
was the person to contact about the claim {including her telephone numbers and cucrent address
on both her fctter accompanying the claim form and in the claim form itself), and that White had
not filed the claim herself; 2) knew from Silvernail's discussion with Ability (Jerry) on August 4
at least that there were issues concerning White's cognitive and functional impairment; 3) knew
White had cognitive and functional impairment from the information Silvernail had written in
Ability's August 6 claim form; 4) knew, at least by August 6 when she filed the claim what
Silvernail's current address was; 5) had once again been given Silvernail's telephone numbers
and fax number in the August 6 claim; 6) knew since September 2007 that Silvernail had been
properly authorized as White's designee since that time; and 7) knew that White had catered the
nursing home on July 25 and at least was still there on August 6, Ability chose to respond to
Silvernail's August 6 claim by mailing its unsigned August 31 letter denying Silvernail's August
6 claim not to Silvernail, but to White — at White's home address. Said August 31 letter denied
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Silvernail's August 6 claim by simply stating “This will acknowledge your recent
correspondence. According to our records, your contract lapsed effective 2-7-2009; therefore,
you have no benefits available.  Please contact ws if vou have any additional questions
concerning this matter, Sincerely, Claim Service Department [unsigned]. [OIC Ex. 10; Ability
Ex. 8@00135, Ability August 31, 2009 letter to White re August 6 claim.] White never received
this August 31 letter because she was still in the nursing home.

14,  On September 8, 2009, Silvernail filed a second claim for reimbursement for nurging
home costs. [OIC Ex. 11; Ability Ex. 8@00137.] In her letter accompanying the claim,
Silvernail clearly stated that Whitc was now at an assisted living facility, and the staff there are
helping her with her prescription medications, insulin, bathing and dressing, etc. and again
provided her three current telephone numbers and address. [OIC [x. 11, Silvernail's letter
attached {0 her September 8 claim.| ln the September 8 claim form, Silvernail, having received
more detailed information about White's medical condition, specifically stated that although
White could eat and transfer independently, she needed standby assistance with dressing, and
toileting, and needed hands-on assistance with bathing, dementia, and help with remembering 1o
take her medications, In answer to Ability's question whether White had dementia, Silvernail
clearly responded "Yes" and when asked to describe White's cognitive status Silvernail
specifically statcd that White had problems with memory, judgment, ability to manage
medications, safety concerns and stated that she had fallen several times at home. [OIC Ex.
11, Silvernail's Sepltember 8, 2009 claim at page 1; Ability Ex, 8@00137; Testimony of
Silvernail.]

15.  On Septemuber 9 or 10, 2009, while taking care of White's homc because White
continucd to reside in the nursing home, Silvernail discovered Ability's August 31 letter which
was addressed to White and mailed to White's home address. [Testimony of Silvernail; OIC Ix,
10, Ability's August 31 letter to White denying Silvernail's August 6 claim.] As found above,
in this letter Ability denied the August 6 claim filed by Silvernail, and for the first time stated
(although 1o White, not to Silvernail} that White's pelicy had lapsed on February 7, 2009 and
therefore she had no bencfits available, Ability did not provide White with any information
concerning her contractual right to request reinstatement. [OIC [x. 10.]

16, As found above, it- was not until September 9 or 10, 2009, whea Silversail first
discovered through happenstance that Ability had determined that White's policy had lapsed
and there was po coverage, in spite of Silvernail's continuing communications with Ability
apprising Ability of While's situation and cognitive and functional impairment, and in spite of
Silvernail filing the August 6 claim which specifically stated - in her letter accompanying the
claim form and in the claim form itself, that she was the person for Ability to contact about the
claim, and providing her own address and tclephone numbers. [Testimony of Silvernail; exhibits
cited above.] '

17.  On September 11, 2009, in response to her discovery that Ability had detenmined White's
policy had lapsed — and Abifity's August 31 denial lefter not including any information about
White's/Silvernail's limited right to reinstatement - Silvernail contacted Ability by {acsimile
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letter dated September 11 fo inquire about the lapse. In this September 11 letter, Silvernail stated
that White was in an assisted living home because she has not been able to care for herself or
her financial matiers for quite some time, [OIC Fx. 25, Silvernail's' September 11 request for
reinstaterment; Testimony of Silvernail, ]

18 On September 15, 2009, in response to Silvernail's September 1! faxed inquiry, Ability
(Sharon, in its Claims Departmient) telephoned Silvernail. During that conversation, Silvernail
told Ability that White had not paid her premium becausc she had cognitive impairment, that
White had been shredding bills, that she was hiding other correspondence, and other activities
indicating that White had cognitive impairment. [Testimony of Silvernail; OIC Ex. 3, written
statement of Jack R, White, son of White.] Because during that conversation Silvernail told
Ability that White was cognitively impaired, as recorded in Ability's telephone notes [OIC Ex,

13], Ability advised Silvernail to gather and send documentation of While's cognitive’

impairment for review as to whether White's policy was eligible for reinstatement. [OIC Ex. 13,
Ability's notes of September 15 conversation with Silvernail; Testimony of Silvernail.] Ability
did not, however, tell Silvernail that Ability required her to pay the back premium by the end of
the grace period in order to be considered for reinstatement even though on the date of their
conversation it is arguable (scc Conclusions below) that the policy was still in its grace period so
she could still have dong so had Ability told her this was necessary.

19.  On September 30, in accordance with Ability's September 15 instructions, Silvernail
faxed to Ability ber letter dated September 30, with attached documentation showing evidence of
cognitive and functional impairment. [OIC Ex. 14; Ability Ex. 8.] Among other documents
submitted, which all pertained to White's current condilion including cognitive and functional
impairment, were 1) Silvernail's Written Statement documenting White's cognitive and
functional impairment; 2) voluminous medical records from Good Samaritan Hospital, including
certificd health care personnel, stating that White had dementia and describing her condition; and
3) Written Statement from Alexandria Farmin, White's caregiver of three years. [OIC Ex, 14;
Ability Ex, 8.] Ability acknowledges receiving this letter with attached documentation on
October 2. [OIC Exs, 13, 27.] In addition, from 2002 to 2007 Silvernail had submitted
documents documenting White's cognitive and functional impairment relative to her previous
claim for costs of White's caregiver. [Ability Ex. 8.]

20. On October 12, 2009, Silvernail faxed the October nursing home bill to Ability and on
October 25 contacted Ability because she had had ne response to her claim. Ability responded
that they had not received any correspondence. On October 27, Silvernail again faxed the bill to
Ability. [Testimony of Silvernail; OIC Ex. 3.]

21.  As found above, Silvernail provided evidence of White's cognitive and functional
impairment 1) during her above-referenced August 4, 2009 telephone call to Ability; 2) in her
August 6 claim and even more specifically in her September 8 claim; 3) in her September 15
discussion with Ability regarding her request for reinstatement; and 4) in the documents she
submitted on Scptember 30 pursuant to Ability's September 15 instructions. All of this
information indicated that White had cognitive and functional impairment and was unable to take
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care of herself. Other specific occurrences were apparently clear to anyone observing her: e.g.,
White hid important letters, tax directives and bills rather than handling her business affairs
carefully as had been her habit for years; White fell in the bathtub and remained there alone for
many hours; White urinated on her floor fairly often causing danger; White urinated on the floor
in Costco; White had become unable 1o shop or prepare meals for herself;, White ordered enough
consumer products from television advertising to nearly fill a room with unopened packages, yet
failed to remember she had ordered them. These instances, among others, were cither conveyed
by Silvernail to Ability during their conversations, certainly witnessed by her caregiver during
the pertinent period, and were readily observable should Ability have chosen to request further
information or documentation from an outside source, e.g., from the caregiver who Ability had
paid to care for Whitc in her home for a substantial period of time. [Testimony of Silvernail;
Testimony of Alexandria Farmin, caregiver for White for 3 years; Testimony of Nancy Connelly,
daughter of White; Testimony of Marci White, daughter-in-law of White; Testimony of Jack
White, son of Whitc; OIC Ex. 3, Declaration of Jack White; OIC Ex. 14.] However, Ability
chose not to request further information and failed to ever tell Silvernail 1) that the
documentation she submitted on September 30 was insufficient to show satisfactory proof of
severe cognitive impairment or loss of functional capacity which is required for coverage; or 2)
that Silvernail needed to submit further — or different — documentation; and 3) Ability chosc not
to inguire itself to verify White's cognitive or functional impairment.

22,  Instead of contacting Silvernail to ask for further, or diffcrent, documentation, on
November 5, 2009, Donald K. Lawler, Senior Vice President of Ability Insurance Company
("Lawler"), who recently was made Secretary of the company [Testimony of Lawler], simply
mailed a leiter to Silvernail bearing what are apparently his initials. In this letter, Ability
{Lawler) advised Silvernail that his letter was in response to your letter of September
I1 ... [ignoring the fact that Silvernail had also submitted documentation of White's cognitive and
functional impairment on September 30 ag Ability had instructed her to do], that the [policy] had
lapsed for non-payment of premium on February 7, 2009, Ability {urther advised Silvernail that
Notice was given to White on three occasions at her address on file... Jand that an] (incorrectly
labeled) Third Party Advisor Notice [correctly termed "Notice of Lapse to designee"] was sent to
~ Silvernail at her Eatonville address. Ability (Lawler) further explained that while White's policy
has a Restoration of Benefits provision in Part M on page 9, but the provision is limited to a five-
month period in which to request reinstatement, The five-month period expired in July and
we did not receive any contact from you {Silvernail] until August. Abilily never stated that a
rcason for Ability's denial of Silvernail's request for reinstatement was that she had not submitted
sufficient proof of cognitive or {unctional impairment, [OIC Ex. 15, Ability's November 5, 2009
Jetter to Silvernall ] -

In response to Ability's (Lawler) November 5, 2009 letter denying her request for reinstatement,
on November 30 Silvernail mailed a leiter to Ability (Lawler) asking that he reconsider his
decision, advising him that that although she had moved from the Fatonville address Ability had
had her three current telephone numbers on file for several years (since 2002) so she did not
understand why Ability had not attempted to contact her by telephone as White's designee; that
in the past year and a half White had become even more cognitively impaired and described
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some events cicarly indicating as much; and {hat she had no knowledge unti! September that the
policy had lapsed; and she invited Ability (Lawler) to tclephone her should he need any
additional information. In addition, Silvernail specifically stated that White had not paid the
premium duc February 7 becanse she was cognitively impaired. [OIC Ex. 16, Silvernail's
November 30 letter to Tawler.] Silvernail then mailed a check to Ability to pay White's
premium due February 7.

On December 4, 2009, there being no cvidence that Ability (Lawler) conducted any other inquiry
into the situation, Ability (T.awler) denied Silvernail's request for rcinstatcment a second time,
by simply arguing that in her November 30 request for reconsideration of his denial of
reinstatement Silvernail had actually confirmfed] that [Ability) was not advised of your change
of address [ignoring her concern that Ability did not contact her by telephone) and that although
you were aware that Ms. White could not properly handle her affairs you did not infervene.
Again, the policy has a Restoration of Benefits provision in Part M on page 9, but the provision
is limited to a five-month period in which fo request reinstatement. The five-month period
expived in July and we did not receive any contact from you until August. [OIC Ex. 17, Lawler's
December 4 letter to Silvernail] and on January 13, 2010, Lawler rcturned Silvernail's
undeposited check for the February 7, 2009 premium to her. {OIC Ex, 18.] Once again, Ability
(Lawler) ncver stated that a rcason for Ability's denial of Silvernail's request for reinstatement
was that she had not submitted sufficient proof of cognitive or functional impairment. Further,
Ability's December 4 assertion that Sitvernail was aware White could not handle her affairs and
did not intervene, is without merit: as found above, for several months up until that time
Silvernail had provided Ability with substantial proof of White's cognitive and functional
impatrment even though Abtlity had never advised her that lack of proof was an issue.

23, As found above, since the beginning of this matter, and even to this date, Ability has
never advised Silvernail {or White) that even part of its reason for denial of reinstatement was
that Silverpail had not submitted sufficient proof of Whitc's cognitive or functional impairment.
As found above, Ahility's only basis for denial of reinstatement was that it claimed that White's
policy lapsed on February 8, 2009, the 5-month reinstatement period expired in July, and
thercfore Silvernail's September 11, 2009 request for reinstatement was filed too late. Indeed,
even nearly one entire year after it denied reinstatement Ability was still not even suggesting that
it had a second basis for denial, i.c. that Silvernail had submitted insufficient proof of cognitive
or functional impairment: specifically, on August 9, 2010, White's son contacted the OIC for
help with this situation. After the OIC contacted Ability on While's behalf, on October 4, 2010
once again Ability (Lawler) only responded solely that it had denied reinstatement on the sole
basis that the policy had lapsed on February 7, 2009, the 5-month reinstatement period had
expired in July, and so Silvernail's September 11 request for reinstatement was too late.
[OIC Ex. 24, Ability's (Lawler) October 4, 2010 response to OIC.]

The first time Ability (Lawler) ever even suggested that it had a second reasen for denial of
reinstatement was on November 1, 2010, in its second letter to the OIC written when it became
clear to Ability that the OIC was not satisficd with Ability's first reason for denial of
reinstalement (that the request for reinstatement was filed too late). [OIC Ex. 25, OIC's October
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21, 2010 letter to Ability refuting Ability's claim that the request for reinstatement was filed too
late; OIC Ex. 26, Ability's November 1, 2010 response to OIC adding lack of proof as a second
reason for denial of Whitc's claim.] Indecd, even in Ability's November 1, 2010 letter to the
OIC, Ability focused again only on its argument that the request for rcinstatcment was filed too
latc, and added a single sentence at the end: We have never been provided proof of the insured's
Cognitive Impairment or Loss of Functional Capacity either. '

24. On December 16, 2010, well over one year after it had actvally denied reinstatement, was
the first time Ability (Lawler) clearly asserted for the [irst time - and to the OIC and not
Silvernail (or White) - a second reason for its denial of reinstatement: should we accept the
extended lapse date, the insured's representative was still required to provide proof of the
insured's Cognitive Impairment or Losys of Functional Capacity and request reinstatement within
3 months after the policy lapsed or terminated due to nonpayment of premium. Ms. Silvernail
did neither as required by WAC 284-54-253(2). Contrary o your letier, we were not iold that
nonpayment was because of the insured's Cognitive Impairment or Loss of Functional Capacity.
Instead, we received a Claim Form for confinement due (o a wrist fracture on July 28, 2009, Ms.
White would not be considered a Chronically Il individual [i.e,, having severe cognitive
impairment or lack of functional ability] as required by Part G of the policy for Benefit
Eligibility. [OIC Ex. 28, Ability's December 16, 2010 letter to OIC ]

25.  Ability's (Lawler's) statements in its November 1, 2010 and December 16, 2010 letters to
the OIC — to the effect that Ability had never been told of White's Cognitive Impairment and
Loss of Functional Capacity - are simply fallacious, In fact, in summary of the above
findings, on August 4, 2009 when Silvernail contacted Ability’s Claims Departiment (Jerry) and
discussed White's condition and circumstances; in her August 6 and September 9 claims where
"dementia” and other directly relevant health conditions were stated; in her September 15
conversation with Ability; in her September 30 documentation from licensed health carc
practitioners and others submitted specifically to show proof of cognitive and functional
impairment as Ability had instructed her to do; indeed cven in her November 30, 2009 letter
written directly to Mr. Lawler of Ability who reflected receipt of this letter and responded to it on
December 4, Silvernail had continually submitted proof of White's cognitive and functional
impairment. Ability first denicd Silvernail's request for reinstatcment on November 5, 2009, over
one month after receiving substantial proof of White's severe cognitive impairment and loss of
functional capacily. As also found above, after receiving all this prool, Ability literally never
commented on it or told Silvernail that her proof was ingsufficient, that it nceded more or
different proof, and never advised that it denied her request due to lack of proof.

26.  Toward the conclusion of the hearing hercin, on August 4, 2011, the undersigned
requested that Ability provide statistics on all Ability policies, both nationally and in
Washington, that lapsed, and the amount of those lapsed policies 1) where no request for
reinstatement was received; 2) where a requesl for reinstatement was received and was denied by
Ability; and 3) where Ability's denial of rcinstatement was challenged by the insured or the
insured's designee, and the results of such challenges. At that time, Ability (Lawler) stated that
Ability coutd produce such a report. However, on September 20, 2011, Ability sent a letier to the
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undersigned stating that The number of policies that have lapsed nation-wide is — 17,436 policies
[the period during which these thousands of policies have lapsed it not sfated], bul that Ability
docs not independently track or tag reinstatements [even though Lawler testified that he himself
(and possibly one other individual) reviews all requests for reinstatement which are challenged
and possibly all requests for reinstatement all together], and that Ability cannot pinpoint such
policies and so they would have to be manually checked fo prepare the requested report and
Ability lacks the manpower to do this; that Ability's IT person unfortunately abruptly quit on
September 12, 2011 just aftcy Mr. Lawler had determined that he did not make any attempt to
produce the report prior to quitting [but, apparently, after he somehow convinced Mr. Lawler that it
was not possible to produce the report]. Ability's stalement about providing this information is
simply not credible. Further, not only is this information relevant to the issues herein, it is also
the type of information which Ability must be able to provide to the OIC upon request. Further,
while Ability submitted some information regarding Washington pelicies which it had
furnished to the OIC in discovery, it failed to provide these statistics for the 5 year period the
undersigned requested (and indeed failed to clearly state what period of time for which it
was responding although it appears it might be for only a 2 year period); from the February 7
and 8, 2011 emails between Ability (T.awler) and counsel for the OIC on this issue which were
submitted into evidence, it appears that it was difficuit for the OIC to oblain adequate
discovery from Ability on this issue including other rcinstatement issues concerning Ability
insureds Pcggy Hunt and Helen Helm. Finally, the evidence submitted indicates that when
providing even this information in discovery, Ability (Lawler) advised the OIC that it was possible
that more than those identificd by Ability to the OIC have been denied reinstatement because
Ability simply is not able to identify with certainly all of those insureds (even Washington
insureds, and certainly nationally) where requests for reinstatement fromn insureds/designees
alleging cognitive and functional impairment have been dented.

27.  The undersigned has carefully considered the above findings of facts, including
documents and festimony submitted in this proceeding, very briefly, in Ability's handling of
required notices of White's nonpayment of her February 8, 2009 premium (undated Ictters,
unclear lapse dates); in its handling of White's/Silvernail's claims (e.g,, not mailed to the
designee clearly indicated in the claims); in its handling of Silvernail's request for reinstatement
once she discovered that Ability had determined White's policy had lapsed; in declaring the
reinstatement period to begin on a date an insured/designee would have no reasonable reason 1o
believe be the correct date; in never informing Silvernail that a reason for denial was insufficicnt
proof of cognitive or functional impairment (if indeed this was a reason); and in continually
presenting new reasons for denial of reinstatement even over one entire year after it had actually
denied rcinstatement; among other actions found above. The undersigned has also observed
Ability's remarkable failure to recognize the substantial injury its actions caused to this insured
and her designee, and has obscrved how Ability's handling of its notification and rewnstatoment
processes cap only be found to be intentionally conducted in a manncr which mislead
White/Silvernail resulting in what Ability still insists should be a valid denial of benefits under
the ‘Ability policy. Considering the facts and Ability's response herein, as evidenced both in
written evidence and in live testimony from Ability as well as White's representatives, it is
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hereby found that Ability's actions in handling White's/Silvernail's claims and requests for
reinstatement were done in bad faith.

28.  Kacy Scott, Administrative Regulations Analyst employed by the OIC, testificd on behalf
of the OIC regarding the history and purpose of WAC 284-34-253 and related ratters, Ms. Scott
presented her testimony in a detailed and credible manner and exhibited no apparent biases.

29.  Alexandria Farmin, caregiver for White for at least three years during the pertinent
period, testificd on behalf of the OIC. Ms. Farmin presented her testimony in a detailed and
credible manner and exhibited no apparent biases.

30.  William C. White, son of White, testified on behalf of the OIC. Mr. White presented his
testimony in a detailed and credible manner and exhibited no apparent biascs.

31. Nancy Connelly, daughter of White, testified on behalf of the OIC, Ms, Connclly
prescnted her festimony in a detailed and credible manner and exhibited no apparent biases,

32. Marci White, daughter-in-law of White, testified on bchalf of the OIC. Ms. White
presented her testimony in a detailed and credible manner and exhibited no apparent biases,

33. Cheri Silvernail, daughter of White, testified on behalf of the OIC, Ms. Silvernail
presented her testimony in a detailed and credible manner and exhibited no apparent biases.

34, Donald K. Iawler, Senior Vice President of Ability Insurance Company, testified
on behalf of Ability. Mr. Lawler, who as above was the individual responsible for evaluating
and denying Whitc's claims, rcquest for reinstatement and perhaps as an afterthought
determining that the documentation Silvernail sybmitted was insufficient, was remarkable,
Mr. Lawler presented his testimony in a mannet which was not credible based upon many of the
facts he presenied, c.g., that at the time he denied Silvernail's request for reinstatement she
had only provided evidence that White had a broken wrist and Ability knew nothing about
White's cognitive and functional impairments (discussed in findings above). His testimony was
also not credible in his attitude toward evaluating and denying White's claims and request for
reinstatement, e.g., he never recognized the lack of fairness or credibility in confinuing to present
new and different rcasons for denial of White's claims and request for reinstatement even long
past the time he denied them, and failed to recognize that Ability’s process of notification and
- instructions to White and Silvernail was unreasonable, flawed, arguably calculated to result in
denial of benefits to the elderly, cognitively and functionally impaired insured, As Mr. Lawler is
responsible for overseeing this process, and indeed reviewing and denying claims/reinstatement,
and because Ability informed the undersigned that it could not provide statistics on how many
requests {or reinstatement it reccived nationally and how many it denied, it is quite possible
given Mr., Lawler's lack of credibility and persistence in denying White' s/Sitvernail's claims and
request for reinstatement that there are far more requests being denied by Ability than are
justified under applicable laws.
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35.  Cralg H. Bennion, Attorney at Law with Cozen O'Connor law firm in Seattle,
testified as an expert witness on behalf of Ability. While Mr, Bennion presented his testimony in &
clear and credible manner, he was not prepared for the depth of questioning presented to him, e.g.,
having only, by his own statement, reviewed limited case law and presenting information limited
only to basic concepts related to the issues hercin.  Further, although he is clearly an
expericnced insurance attorney, perhaps because he had received limited instructions as to what
information to prepare for, or for other reasons, Mr. Bennion seemed to change his own
statements in certain arcas of his testimony and seemed to be uncertain of his own statements in
other areas, Because his testimony was limited as described, little weight was given to his
testimony. ' '

36. Based upon the above findings of facts, it is reasonable that the OIC's Order
Suspending Certificate of Authority of Abilily Insurance Company issued against Ability
Insurance Company in this matter should be upheld, It is also reasonable that the OIC's Order
to Cease and Desist issued on April 27, 2011 against Abitity Insurance Company be upheld. Tinally,
it is reasonable that two fines should be imposed on Ability Insurance Company for its actions
in twice considering and then denying Silvernail's request for reinstatement.

CONCLUSIONS OF LAW
Based upon the above Findings of Facts, it is hereby concluded,

1. Pursuant to Title 48 RCW, the OIC is authorized to regnlate the business of insurance
and enforce the insurance laws of Washington Statc in order to protect the public, Further,
pursuan! to Titlc 48 RCW and particularly 48.04 RCW, the Washington State Insurance
Commissioner has jurisdiction over this matter, and has properly delegated to the undersigned the
responsibility to conduet these proceedings and to enter the final decision herein. Pursuant

to RCW 34.05.458(8), and for good cause shown, an extension of the time to file these Iindings of

Yacts, Conclusions of Law and Final Order was granied and therefore lhcsc Findings of Facts,
Conclusions of Law and Final Order are timely filed.

2. At all times pertinent hereto, Ability held a Certificate of Authority issued by the
Washington State Insurance Commissioner fo transact life and disability insurance business as an
insurer in Washington State. As an authorized insurer, Ability is subject to Title 48 RCW, the
Insurance Code of Washington, and regulations applicable thereto which are found in Chapter
284 WAC,

3. WAC 284-54-253 provides:

The purpose of this section is lo protect insureds from unintentional
lapse by establishing standards for notification of a designee to receive
notice of lapse for nonpayment of premiums gt least thirty days prior v the
termination of coverage and fo provide for a limited right 1o reinstatement of




AMENDED FINDINGS OF FACT, CONCLUSIONS
OF LAW AND FINAL ORDER

11-0088 and 11-0089

Page 15

coverage unintentionally lapsed by a person with a cognitive impairment or loss of
Sunctional capacity. These are minimum standards and do not prevent an insurer
from including benefits more favorable to the insured. This section applies to every
insurer providing long-term care coverage to a resident of this state, which
coverage is issued for delivery or renewed on or after January 1, 1996.

(1) Every insurer shall permit an insured to designate at least gne additional
person lo veceive notice of lapse or termination for nonpavment of premium, if the
premium is not paid on or before iis due dute. The designation shall include ihe
designee's full name and home address.

(@) The notice shall provide that the contract or cerlificate will not lapse until
at least thirty dayvs after the notice is mailed to the insured's designee.

(2} Every insurer shall provide a limited right to reinstate coverage in the event
of lapse or termination for nonpayment of premium, if the insurer is provided
proof of the insured’s cogrnitive impairment or loss of functional capacity and
reinstatement is requested within the five months after the policy lapsed or
ferminated due to nonpayment of premivm.

4, The terms of White's policy pertaining to reinstatemoent are required to comply with WAC
284-54-253 and read as follows:

Part M: RESTORATION OF BENEFITS IN THE EVEN'T OF POLICY LAPSE
DUE TO COGNITIVE IMPAIRMENT OR 1.OSS OF FUNCTIONAL
CAPACITY. Ifcoverage under this policy ends due tg nonpayment of premium,
vou or any person acting on vour behalf will have 5 months to request
reinstatement of the policy on the grounds that you suffered from Cognitive
Impairment or loss of functional capacity at the time of lapse. [Emphasis added.]

PART 8§, patagraph (3): Grace Period: Your premium must be paid on or before the
date it is due or during the 31-day grace period that follows. Your policy stays in
Jforce during your grace period. [Emphasis added.] .

When did White's policy lapse?

5. Ability asserls that the S-month period in which to request reinstatement of White's
policy ran from the date the policy lapsed, February 8, 2009, until July 8, 2009 and thercfore it
properly denied Silvernail's September 11, 2009 request for reinstatement on the grounds that it
was filed too late. The OIC asserts that the S-mnonth period in which to request reinstatement of
White's policy ran from the date the policy lapsed, April 24, 2009, until September 24, 2009 and
therefore Silvernail's request for reinstatement was f{iled timely. The issue of whether
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Silvernail's request for reinstatcment requires a determination of when White's policy lapsed due
to nonpayment of premium:

1.) Ability argues that under its policy when the premium was not paid by its
February 8 duc date, and remained unpaid when the 31-day grace period
expired on March 11, even though coverage did not end until Magrch 11 the
policy did not lapse on March 11. Instead, Ability argues, when the premium
was not paid by March 11, coverage ended and the policy lapse date reverted
back to the premium due date of February 8. Therefore, Ability argues, the
reinstatement period ran from February 8 through July 8. Ability, however,
ignores the specific terms of its own Past Due Premium Notice which Ability
mailed to Silvernail on March 26, 2009.

2.) The OIC's argument includes the fact that, as found above, on March 20, 2009,
Ability mailed a Past Due Premium Notice to Silvernail, which specifically
stated {hat if the premium were not recelved within 35 days (1.€. by April 24),
then the policy would lapse on that date (ie. April 24), resulting in a 5-month
reinstatement period of April 24 to September 24. Although it is incorrectly
entitled "Past Due Premium Notice" and not correctly titled "Notice of Lapse
to designee,” this March 20 letter was the only letter which was mailed to
White's designee pursuant to WAC 284-54-253 during the pertinent period; for
this rcason, togcther with Ability's own admission [OIC Ex. 27], il is hercby
concluded that this March 20 letter mailed to Silvernail constituted Ability's
Notice of Lapse to designee mailed to White's designee as required by WAC
284-54-253(1).

6. Ability's March 20, 2009 Notice of Lapse to desighee stated;

March 20, 2009

Dear Cheryl Silvernail,

You have been named as the Advisor to recetve notification of this past due
premium of Gladys E. White.

... The Advisor receives a notice from us any time the policyholder's premium
is 30 days past due. ...

If the premium is not received within 35 days from the date of this letter,_the
policy will lapse for nonpayment of premium. [Emphasis added.]

7. WAC 284-54-253(1), cited above, provides that Ability must have permitted White to
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designatc Silvernail to teceive Notice of Lapse for nonpayment of premium if the premium is
not paid on or before its due date. Ability complied with this rulc, and, as found above, in
2007 Ability allowed White to identify Silvernail as her designee (incorrecily designated
as her "Advisor" in Ability's terminology) to receive the required Notice of Lapse, WAC
284-54253(1) further requires that the Notice of Lapse must provide that the policy will not
lapse until gt least thirty days after the notice is mailed to the insureds designee. As found
above, Ability did mai! the required Notice of Lapsc to White's designce Silvernail, and this
Notice of Lapse bore a date of March 20, 2009. (While it need not be addressed herein, a
concerning issue remains as to whether mailing the letter to Silvernail's old address and
failing to follow up by tclephoning Siivernail at onc of several current tclephone numbers she
had provided to Ability —in this situation where Ability and Silvernail had fairly continuous
communication for several years prior to this {ime — consiituted good faith compliance with
WAC 284-54-253.) '

8. Ability's Notice of Lapse specifically stated that if the past due premium were not
received within 35 days of the daie of this leffer then the policy would lapse for nonpayment of
premium. Ability's Notice of T.apse is therefore in compliance with WAC 284-54-253(1), in
that Ability allowed af least 30 days from the date of its Notice of Lapse to the actual date of
lapse, Therefore, pursuant to the specific terms of Ability's March 20 Notice of Lapse mailed
to Silvernail pursuant to WAC 284-54-253(1), if the past due premium payment were not
received by April 24, 2009 (which date is 35 days after March 20, 2009, as stated in Ability's
Notice of Lapse, and as authorized by WAC 284-54-253(1}), then the policy would lapse.

9 The OIC argues that, based upon applicable case law and other authorities
discussed below, and also as specifically set forth in Ability's March 20, 2009 Notice of
Lapse, when the premium was not paid by April 24, 2009, the policy would lapse on Aprit
24, 2009. Ability argues, however, that if the OIC's analysis is correct (i.e., if Ability's March
20 Notice of Lapse should be considered) even though there was continuous coverage up until
April 24, when the premium was not paid by April 24, the policy lapse date reverted back to
the original premium due date of February 8, 2009, After careful analysis of both parties’
oral arguments, bricfs and casc law prescented on this issuc of the lapsc date, it is here
concluded that, when the premium was not paid by April 24, 2009, the policy lapse date
was April 24, 2009: the policy lapse date did not revert back to the premium duc date of
February 8, 2009. The most significant reasons for this conclusion are as follows:

1) WAC 284-54-253, which governs White's policy and this situation, provides that The
“notice shall provide that the contract ... will not lapse uniil at least thirty days afier the
notice is mailed ... Ability's March 20, 2009 lctter to Silvernail states that if the
premnjum is not paid within 35 days of March 20 then the policy will lapse ..., “Will not
lapse until” and “the policy will lapse” both indicate a future event and there is
nothing to cause the reader to believe the time of lapse reverts to a date (February 8)
which is earlier than the date covetage cnds or a date which was before the Notice
was even sent (March 20). Additionally, the policy itself states Your policy stays in
force during vour grace period and Your policy will lapse if vou do_not pay your
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2)

3)

premium before the end of the grace peripd. Once again, this language indicates that the
date of lapse will not occur until the end of the grace period (April 24). There are also two
provisions in the policy concerning reinstatement, and in neither provision is there
mention that the date of lapse reverts back to the date the premium was due, which
would allow the insured or his’her designee fo know s/he must calculate the 5-month
reinstatement period from a date that is actually some 30 days prior to the date coverage
ended for nonpayment of premiunt,

As the OIC argucs, the following applicable rules of construciion all support a
conclusion that April 24, 2009 was the date of lapse:

{1) The tcrms set forth in the governing WAC 284-54-253, in White's policy
and in the Notice of Lapse should be given their ordinary and common meaning;

(2) Ability argues there is no ambiguity and it is clear from iis policy that
the lapsc date reverts back to the premium duc date of February 8, However, it is here
conchuded that, the policy provisions are, at best, ambiguous, or are unambiguous in
support of a determination that the lapse date is April 24. Considering, however, that the
policy terms are ambiguous, the ambiguity must be construed against the drafter of the
policy {Ability) and the contract should be given the meaning most favorable to the insured,

Case law supports a lapsc datc of April 24. Under Bushnell v. Medico Insurance
Company, et al,, cited by the OIC, 159 Wn. App. 874, 246 P.3d 856 (2011), the Court
of Appeals, Div. 1 specifically construed 2 Medico long-term care policy, and
concluded that when the contract language unambiguousiy states that during the
grace period 'vour policy stays in force,' ... faJccordingly, ... coverage does not
lapse until gfter the grace period. 1d. at 888. Contrary to Ability's argument that this
language in Bughnell was simply dicta, this is not the case. Although it may not be
the central holding of Bushnell, it is a critical part of the analysis made by the court in
addressing an alternative argument madc by Medico. Ability cites, most
significantly, Safeco Ins. Co.v. Irish, 37 Wn. App, 554, 681 P.2d 1294 (1984), as the
main case in support of its position. Tn Irish, the court does state that the general rule
is that failure of an insured to pay a renewal premium by the due date results in o
lapse of coverage as of the last day of the policy period 1d. at 558, Howcver, Irish is
casily distinguishable from the present case: it involves an automobile policy, not a
fong-term care policy; there is no regulation similar to WAC 284-54-233 governing a
grace period and notice to a designee to protect the vulnerable such as White; there
was 1o reinstatement provision at issue in that case; and notice was given in that case
as to the exac! time payment would need to bc made {o rencw the contract, which the
insurcd failed to meet, Even the court's citation to support its statement about "the
general rule" is less than c onvincing. Ability also cites Hanson v. Mutual of
Enumelaw [nsurance Company, 1999 Wash. App. LEXIS 945 (1999) as support of its
position, Like Irish, Hanson is casily distinguishable from the present case: it
involves a farmownet's policy, not a long-term care policy; there is no regulation stmilar
to WAC 284-54-253 governing a grace period and notice (o a designee; the insurct, not a
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statutc or regulation similar to WAC 284-54-253, had the right to decide whether to reinstate
policies after they had lapsed for nonpayment of premium, and it had established an
internal policy not to reinstate a third time for nonpayment if the policy had lapsed for
nonpayment twice before in the same year. In Hanson, the insurer decided not to
reinstate because this would have been the third time it rcinstated after lapse for
nonpayment in the same year. After the decision not to reinstate was made, a fire
damaged the insurcd's home and the court determined that Enumclaw had properly denied
coverage.

Did White or her representative submit a request for reinstatement prior to the end of the
five-month reinstatement period?

"10.  Based upon the above Findings of Fact and Conclusions of Law, including most
significantly applicable case law and rules of construction, WAC 284-54-253, the specific terms
of the policy Ability drafted and issued to White, and the specific terms of Ability's March 20,.
2009 Notice of Lapse, it is hereby concluded that when the premium was not paid by April 24,
2009 coverage cnded on April 24, 2009 and the policy lapsed on April 24, 2009, There is
insufficient authority to conclude that the lapse date reverted back to the February 8, 2009
premium due date. Therefore the S-month reinstatement period began from the date the policy
lapsed for nonpayment of premium, Le. April 24, 2009, and ran for five months, ending on
September 24, 2009. Silvernail submitted her request for reinstatement on September 11, 2009,
Because Silvernail submitted her request for reinstatement prior to expiration of the 5-month
reinstatement period required by WAC 284-54-253, her request for reinstatement was filed
timely.

Does the WAC or the policy require that adequate proof of cognitive impairment or loss of
functional capacity be submitted prior to the end of five-month period? Or does the five-
month period apply only to requesting reinstatement?

11. As found above, Ability has never asscrted to White/Silvernail that a basis for iis denial
of reinstatement was lack of proof of cognitive impairment or loss of functional capacity.
Instead, over one entirc year alter it actually denied reinstatement, Ability first asserted a second
reason for its dental: that — even if Silvernail submitted her request for reinstatement during the
proper reinstatement period — she was also required to have submitted enough proof to satisfy
Ability that Whitc was cognitively impaired enough, or had enough loss of functional capacity,
o qualify for coverage OIC Ex. 26; OIC Ex. 28, Alnlity (Lawler) December 16, 2010 letter to
OTC.] Ability’s new, second, reasou {or denial of reinstatement, therefore, is that because
Sitvernail submiticd her proof after the reinstatement period ended (pursvant to the above
Conclusion, she submitted her proof just 6 davs after the reinstatement period expired on
September 24, 2009) Ability properly denied reinstatement. WAC 284-54-253(2) provides:

(2) Every insutet shall provide a limited right to reinstatc coverage in the event of lapse or
termination for nonpayment of premium, if the insurer is provided proof of the mnsured's
cognitive impairment or loss of {unctional capacily and reinstatement i requested within
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the five months after the policy lapsed or terminated due to nonpayment of premium.

WAC 284-54-253(2), however, only requires that an insurer be provided 1) proof of the
insured's cognitive impairment or loss of functional capacity; and 2) a request for reinstatement
within the 5-months after the policy lapsed. WAC 284-54-253(2) does not require that Ability
be submitted proof, to its satisfaction, within the 5-month reinstatement period: proof of the
insured's coguitive impairment or loss of functional capacity may be furnished by the
insured/designee within a reasonable period of time after the S-month reinstatement period, for
the following reasons:

1) Ability's own policy statcs that the insured or designee "will have 5 months to
request reinstatement of the policy.” However, ignoring its policy language,
Ability argues that WAC 284-54-253(2) has a different meaning and requires that
both the rcquest and the proof of infirmity be provided to Ability within the 5-
month period. It does not appear that either the policy language or WAC 284-54-
253(2) is ambiguous, but if it is ambiguous, as above, the language set forth in the
governing WAC 284-54-253(2) and in White's policy should be given their
ordinary and common meaning; :

2) While it appears that Ability's policy language iy clear on this issue, if the policy
terms are ambiguous, the ambiguity must be construed against the drafter of the
policy (Ability) and the contract should be given the meaning most favorable to

. the insured.

3) As stated in WAC 284-54-253, the purpose of the regulation is to protect insureds
from losing their long-term carc coverage because. they have failed to pay their
premium due to their cognitive impairment or loss of functional capacity. A
designee is a stranger to the contract, may well not know of the reinstatement
period (c.g., indeed, in Ability’s felcphone discussion with Silvernail on August 4,
Ability not only failed to advise Silvernail of the right to reinstatement but
actually misled her into believing the policy was in force; in its sole letter to
Silvernail - its March 20 Notice of Lapse requircd by WAC 284-54-253 - Ability

~ failed to advise Silvernail that the right to reinstatement even existed). The
designee may need time to consult with family members, doctors, and others {o
cvaluate the facts and weigh the insured's needs and resources and find ways to
acquire premium funds, funds to care for the insured in the interim, etc., all
simply to determine whether a request can or should be made. The designee may
also rcquire time to consult with these individuals and gather proof from them. It
is fallacious to suggest, as does Ability, that a designee will fail to secure
reinstatement in the event that they timely request reinstatement but then Ability, in
its own discretion, determines that the proof submitted during the reinstatement period
is somehow not sufficient. Indeed, in White's cage, Ability also never told Silvernail
that the proof she submitied on September 30 was insufficient and she needed to
provide more proof and of what nature; the same could happen to a designee who
submits proof within the reinstatement period. "The court should not construe a
regulation in a manner that is strained or Jeads to absurd results." City of Seatflc v.
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Allison, 148 Wn.2d 75, 81, 59 P.3d 85 (2002), citing State v. Burke, 92 Wn.2d 474,
478, 598 P.2d 395 (1979).

Did Gladys White or her represcntative submit adequate proof of cognitive impairment or
loss of functional capacity to Ability? Alternatively, did Ability have any duty te seek out
additional information concerning Ms, White’s status before denying reinstatement?

12, As to the sufficiency of the proof submitted by Silvernail as to White’s cognitive and
functional challenges, Part M of White’s policy provides that the insured (or her Advisor) may
request reinstatement on the grounds thar you syffered from Cognitive Impairment or loss of
Junctional capacity at the time of lapse. We will require the same evidence of Cognitive
Impairment or loss of functional capacity that is required for eligibility for benefits under this
policy.

13.  Fherefore—i[lin rcquesting rcinstatement, Silvernail must have provided evidence of
cognitive impairment or loss of functional capacity, which 1s not the same evidence of cognitive
impairment or loss of functional capacity that is required for eligibility for benefits under the
policy. PART G of Whitc’s policy determines this required evidence, which clearly only applies
to eligibility for benefits to be as follows:

PART G: ELIGIBILITY FOR THE PAYMENT OF BENEFITS, To be eligible

for any type of benefit under this policy, your Doctor must show that you are

chronically ill. A chronically ill person has been certified by a Licensed Health

Care Practitioner gs.

(1) Being unable to perform (withour Substantial Assistance from another
individual) at least two Activities of Daily Living for a period of at least 90
days due to loss of functional capacity,

(2) Having a level of disability similar (us determined wunder regulations
prescribed by the Secrelary in consultation with the Secretary of Health and
Human Services) to the level of disability described in clause (1), or

(3) Requiring substantial supervision o protect such individual from threats to
health and safety due fo severe Cognitive Impairment.

Independent Evaluation. We may, at our expense, have you examined or

evaluated by independent medical experts. The studies they perform will be for

the purpose of assessing and confirming that you are eligible for care as shown
ahove, and the treatment or services prescribed in the Plan of Care meet oll of the
requirements of this policy.

Pursuant to these policy provisions, therclore, and as confirmed by Ability |Testimony of
Lawler], in order to be allowed reinstatement, Ability, in violation of WAC 284-54-253, required
that a licensed health care practitioner must have certified that as of the lapse date (concluded
above to be April 24, 2009), 1) White was unable fo perform (without Substaniial Assistance
from another individual) at least two Activities of Daily Living jor a period of at least 90 days
due to loss of functional capacity OR 2) White had a level of disability ... Requiring substaniial
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supervision (o protect such individual from threats to health and safety due to severe Cognitive
Impairment. [Underlines in original Conclusion.] [Emphases added.] Even though Abilily was
prohibited from requiring White to show “severe” cognitive impaitment {or loss of functional
capacity) for reinstatcment, Afa]s adviscd by Ability on September 15, 2009, Silvernail
submitted a variety of documentation to show the above evidence of loss of functional capacity
or severe cognitive impairment. [OIC Ex. 14; Ability Ex. § @ 00135.] As above, Ability never
informed Silvernail either that the proof she submitted was insufficient and/or what additional
proof Silvernail needed to submit, In fact, Ability’s denial or reinstatement was based purely on
Ability’s assertion that Silvernail had filed her request for reinstatement too late. Now, as found
above, if it werc appropriatc to allow Ability to now raise this ncw reason for denial of
reinstatement over one year after it actually denied reinstatement, it docs appear that the
evidence submitted by Silvernail during the pertinent period does constitute adequate proof.
However, in addition, now that Ability has finally articulated (at the time of the hearing in
August 201 1) just what it does need to be satisfied with her proof (specifically, a “licensed health
care practitioner’s” statement), the issue of sufficiency of those prior documents is now moot
becausc Silvernail has now known to obtain, and has obtained and submilled a Certification of
Chronically Ill Tndividual Under IRC Sec. 77028 from White’s physician, If it were appropriate
for Silvernail to now, some two years after Abilily actually denied reinstatement, be required to
obtain additional proof from an additional “licensed health care practitioner” then this
Certification |OIC Lx. 40] very clearly, together with the document already submitted by
Silvernail, constitutes sufficient proof of White’s scvere cognitive impairment and of White’s
loss of functional capacity to_qualify_for policy henefits, and was more than sufficient proof of
White’s *“cognifive impairment (as well as loss of functional capacity)” to qualify for
reinsiatement as required by WAC 284-54-253 and as should have been what Ability reguired in
White’s long term care insurance policy at 1ssue herein. [t is noted that based upon the

of Cognitive Impairmeni or loss of functional capacity that is required for eligibility for benefits
under this policy is in violation of WAC 284-54-253: this requirement might be permissible for
elipibility for henefits (whether Ability’s conlract provision setting forth the requirements for
benefils 1s in compliance with law was not an issue in this proceeding and is not determined
herein) but is not in compliance with WAC 284-54-253 for eligibility for reinstatement because,
as above, WAC 284-54-253 prohibits Ability from requiring anvthing more than proof of
“cognitive impairment or loss of functional capacity” for reinstatement,

14, Additionally, it should be noted that on September 15, 2009, Ability, presumably
aware of the requirements of WAC 284-54.253 and Ability's own policy provisions, discussed
White's condition with Silvernail; on September 30 Silvernail submitted documentation directly
relating to White's cognilive impairment and loss of functional capacity; Ability was already
well aware of a plethora of information about White's cognitive impairment and loss of functional
capacity from the August 6 and September 8 claims which Silvernail filed and from
documentation of White's cognitive and functional impairment which Silvernail provided to
Ability through the years 2002-2007 relative to a prior claim for White. [OIC Ex, 14; Ability
Ex. 8 @ 00135] n November and again in December 2009, without even recognizing that
Silvernail had submitted proof of cognitive impairment and loss of funclional capacity (indecd,
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as found above, later in Ability's tesponse to the OIC's inquiry, Ability (Lawler) even stated that
Ability never knew that White had anything other than a broken wrist), Ability denied
reinstatement, but never on the grounds that Silvernail had submitted insufficient proof of
cognitive impairment or loss of functional capacity. Indeed, 1) Ability has never told Silvernail
that ils denial of rcinstatement had anything to do with her not furnishing her proof of cognitive
or functional impairment on time; 2) Ability has never told Silvernail that its denial of
reinstatement had anything to do with her not submitting what Ability determines fo be sufficient
proof of cognitive or functional impairment; and 3) if Ability determines that the proof of
cognitive or functional impairment Silvernail submitted was insufficient, Ability never told
Silvernail just what additional evidence/proof she should submit to satisfy Ability of White's
cognitive or functional impairment. Silvernail had no reason to believe she needed to gather
more documentation/seek another opinion from White's doctor or another doctor/have her tested
by other experts/etec, At this point, as the OIC argues, Ability is estopped from raising the issue
of lack of sufficient proof of cognitive impairment or loss of funciional capacity. To allow
Ability to now -~ over one year after its denial to first raise the argument that Silvernail's proof
was insufficient, and at hearing some 2.5 years after Silvernail submitted her proof, with no
further requests or determinations from Ability that it was insufficient — claim that Ability is
not satisfied, subjectively, that Silvernail has provided sufficient proof of White's severe
cognitive impairment or loss of functional capacity would be to allow Ability to continue on its
coursc of what can only be concluded has been bad faith throughout the process at issue herein.

15.  If insufficient proof of cognitive or functional impairment were a reason for its denial of
reinstatement (which at the time it denied reinstatement it was not), then based upon the evidence
of White's cognitive and functional impairment that Silveérnail provided to Ability from August
2009 onward Ability did have a duly to advise Silvernail ber proof was insufficient, to specify to
Silvernatl what additional information or documentation was required, or to seek out additional
information itself concerning Ms. White's status, before Ability denied reinstatement.

16.  Bascd upon the above Findings of Facts and Conclusions of Law, which show that
Ability consistently handled White' s/Silvernail's request for reinstatement in a manner which is
* inconsistent with both the wording and intent of WAC 284-54 and gencral protections provided
to insurcds under the Insurance Code and regulations, and based upon the above Findings
concerning Ability's apparent refusal to recognize the injury to White and her designec that its
actions caused — and that similar actions conccrning other insurcds may cause - it can only be
concluded that Ability bandled this process, from notice of original nonpayment of the premium
due February 8, 2009 to the current time, intentionally in bad faith,

7.  Based upon the above Findings of Facts and Conclusions of Law, to the effect that under
White's policy and WAC 284-54,253 the soonest the policy could have lapsed would have been
35 days from the date of Ability's March 20, 2009 Notice of Lapse to Silvernail regarding
nonpayment of premium (i.e. April 24, 2009), the lapse date was April 24, 2009, and therefore
the 5-month reinstatement period commenced on April 24, 2009. . Therefore, when Silvernail
submitted her request for reinstatement on September 11, 2009 it was before the reinstatcment
period expired on September 24, 2009. Therefore, Ability was required to allow reinstatement of
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White's policy. In considering and then denying her request for rcinstatement on November 5,
2009, and once again on Decomber 4, 2009, Ability violated WAC 284-54-253(2),

18.  Based upon the above Findings of Facts and Conclusions of Law, it is reasonable that the
OIC's Order to Cease and Desist issued on April 27, 2011, which became cffective on that datc,
should be upheld. By ifs terms, this Order applies to Ability Insurance Company and its officers,
directors, trustees, employees, agents, and affiliates to immediately ccase and desist from further
violating the Insurance Code by net allowing reinstatement of their long term care policies
within five months after the lapse date 1) which is {0 be determined to commence as set forth
above; 2) by provision of full and adequate notice of nonpayment and the correct period of time
the insured/designee is given to protect their interests; and 3) by proper handling of information
concerning the requirement to furnish proof of cognitive or functional impairment within a
rcasonable amount of time after the expiration of the five month rcinstatement period as set forth
above.

19. Based upon the above Findings of Facts and Conclusions of Law, i is reasonable that the
OIC's Order Suspending Certificate of Authority issued on April 27, 2011 in proper compliance
with RCW 48.05.140 should be upheld. Pursuant to RCW 48.04.020(2) this Order was stayed
under cntry of the Final Order herein. ‘Therefore, it is hereby concluded that Certificate of
Authority WAOIC No. 796 issued to Ability Insurance Company should be suspended pursuant
to the OIC's Order for a period of six months which suspension shall commence and take effect
ten days from the date of entry of this Final Ordcr. This suspension is confined to Ability's
authority to write new business during the six month period of suspension and does not suspend
Ability's authority to fulfill obligations under policies issued prior to the effective date of the
suspension imposed herein or to Ability's authority to renew such existing policies, and does not
relieve Ability from any pending or accrued reporting, filing, or fee/tax payment required by
Title 48§ RCW.

20,  Based upon the above Findings of Facts and Conclusions of Law, and as requested by
the OIC in its Notice of Intent to Impose Finc dated July 13, 2011 which was consolidated
herein, it is reasonable that a fine be imposed upon Ability Insurance Company for violation of
WAC 28454-253. While a fine in the amount of $10,000 can be imposed for ¢ach of the
occasions upon which Ability denied reinstatement, and also for cach occasion in which it
Ability wrongfully handled its activities in providing notice and denying reinstatement in this
matter, it 18 hereby concluded that a total fine in the amount of $10,000 should be imposed upon
Ability pursuant to RCW 48.05.183.

ORDER

On the basis of the foregoing Findings of Facts and Conclusions of Law,

IT IS HEREBY ORDERED that the Insurance Commissioner's Order Suspending
Certificate of Authority of Ability Insurance Company issued against Ability Insurance
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Company is hereby UPHELD. The Certificate of Authority of Ability Insurance Company,
Certificate of Authority WAOIC796, is hereby suspended for a period of six months which
suspension shall commence and take effect ten days from the date of entry of this Final Order,
This suspension is confined to Ability's authority to write new business during the six month
period of suspension and does not suspend Ability's authority to fulfill obligations under policies
issued prior to the effective date of the suspension imposed herein or to Ability's authority to
renew such existing policies, and does not relieve Ability from any pending or accrued reporting,
filing, or fee/tax payment required by Title 48 RCW, Any refusal to furnish proof of compliance
as requested by the OIC shall constitute a violation of this Order;

IT IS FURTHER ORDERED that the Insurance Commissioner’s Order to Cease and
Desist issued in April 27, 2011 against Ability Insurance Company is hereby UPHELD. Ability
Insurance Company and its officers, directors, trustees, employees, agents, and affiliates shall
immediatcly cease and desist from further violating the Insurance Code by nol allowing
rcinstatement of their long term care policies within five months after the lapse date 1) which is
to be determined to commence as set forth above; 2) by provision of full and adequate notice of
nonpayment and the correct period of time the insured/designee is given to protect their interests;
and 3) by proper handling of information concerning the requirement to furnish proof of
cognitive or functional impairment within a reasonable amount of time after the five month
reinstatement period as set forth above. Any refusal to furnish proof of compliance as requested
by the OIC shall constitute a violation of this Order;

IT IS FURTHER ORDERED that a fine is unposed on Ability Insurance Company in
the amount of $10,000 pursuant to RCW 48.05,185 for viclation of WAC 284-54-253, Said finc
shall be paid within 15 business days of the date of this Order to the Office of the Insurance
Commissioner, by mailing payment to P.O. Box 40255, Olympia, Washington 98504-0255, or
delivering to 5000 Capitol Boulevard, Tumwater, Washington 98501, Should it become
neeessary to take further action to collect this fine from Ability Insurance Company, the
Insurance Commissioner may seek enforcement of this Order from the Thurston County Superior
Court pursuant to RCW 48,02.080,

ENTERED AT TUMWATER, WASHINGTON, this ‘( j U day of June, 2012, pursuant to
Title 48 RCY

nd 5P ifically ROW 48,04 and Tiele 34 RCW and regulations applieable thereto,
f
\M

PATRICIA D). PETERSEN e
Chief Heaving Officer
Presiding Officer
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The above Amended IFindings of Fact, Co}t@lusions of Law and Final Order is ENTERED at
TUMWATER, WASHINGTON, this & Cday of October, 2012, pursuant to Title 48 RCW
and specifically RCW 48,04 and Title 34 RCW and regulations applicable thercto.

PATRICIA D. PETERSEN

Chief Presiding Officer

Pursuant to RCW 34.05.461(3), thc parties arc advised that, pursuant to RCW 34.05.514 and
34.05.542, this order may be appealed to Superior Court by, within 30 days after date of scrvice
{date of mailing) of this order, 1) filing a petition in the Supcrior Court, at the petitioner’s option,
for () Thurston County or (b) the county of the pctitioner’s residence or principal place of
business; and 2) delivery of a copy of the petition to the Office of the Insurance Commissioner;

and 3) depositing copies of the petition upon all other parties of record and the Office of the
Attorncy General,

' mD_pclaratibn;Jif_Mailil;gm

[ declare cnder penalty of perjury under the laws of the State of Washington that on the date listed below, T mailed or caused
delivery through rormal office mailing custom, a true wpy of *his document to the above identified individuals a* their addresses

listed above.

DATED this 6 " duy of Octaber, 2012.

/<ell A C’Zf/\

KELLY A. CAIRNS




