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L IDENTITY OF MOVING PARTY o
Pursvant to RAP 124, Defendapt;Appellee Respondents Medico

Insurance Company_and Medico Life Insurance Company (collectivaiy,
“Medico™) respectfully requést that the Court reconsider its February 7,
2011 decision on the following basis: | '

(lj The Court held that with acceptance of each renewal premium |
8 new contract was formed. In reaching this conclusion, thé Comrt

-misapplied the rule from Tebb v. Continental Casualty Co. Such a
conclusion on the facts of this case expands Tebb beyond ﬂie basic tenets
of contract law, resulting'in a novation of the insurance cont:':qct by the
Court; ‘

(2) The Court held that the policy did not lapse until after the
grace period. As deﬁmnstrated below, in 'reaching this conclusion, the
Court misapprehended the policy and assumed or created a “waiver of
premium” provision that does not exist; and

(3) The Court held that bad faith is a question of fact, simply based
on the argument that the policy is a continuing contract and the policy
lapsed. Because these conclusions should be reconsidered, the Court also
should reconsider remand of the bad faith claim.

II. STATEMENT OF RELIEF SOUGHT

Medico seeks reconsideration of the decision to conclude that (DO

no payment is required by Medico because the policy is a continuing
contract for insurance, (2) the 3-day prior hospitalization requirement

remained in effect, and/or (3) Ms. Bushnell’s policy lapsed and would

-1-




thereby limit any claim to sixteen ‘days. In addition, Medico seeks
‘reconsideration of the decision to conclude that there were insufﬁ_cient’

- facts presented to support a claim for bad faith.

II.  FACTS RELEVANT TO MOTION

Evelyn Bushnell (hereafter, “Ms. _Bﬁshnell”)_ purchased an-

insurance policy from Medico; which was issued effective on -Oct.ob'e;r 9,
1986 (hereafter, “Ms. Bushucll’s policy”).’ The policy contains a 3-day

prior hospitalization clause, requiring such a hospitalization before

benefits would be triggered.”> Ms, Bushnell’s policy contains a Grace -

VPeriod. clause, allowing a 31-day grace period of policy coverage

following non-payment of premium;’ 2 Renewal Agreement® applying an
Elimipation Period, defined as the number of days for which benefits are
eliminated in consideration for a reduced premium;” and included a Term

of Coverage provision.® Her policy does mot include any waiver of

_premium provision.
In 1986, the Washington State Legislature passed the “Long-Term

- Care Insurance Act.” The legislature specifically stated that portion of the

act that concerns wus here, regarding . prior hospitalization stay

' CP 35; CP 550; CP 030-038.
2 CP 032 at Part G(3).

* CP 033 at Part M(3).

1 CP 030 at Part B.

5 CP 031 at Part F(2).

8 CP 034 at Part M(12).

"CP 167.




 requirements, was to “apply fo policies and contracts issued on or after

J'anuaii_'y 1, 1988.”® The Washington Administrative Code, promlilgatedr

under the Long-Term Care Insurance Act, prohibits prior hospitalization
stay requirements in-long-term care contracts.”

Ms. Bushnell paid her premium on February 1, 2007.1° This
j payfnentf-was for coverage period January 1, 2007-February 28,72_007.'“‘

On February 24, 2007, Ms. Bushnell was admitted to Lake Vue

Gardens Convalescent Centet, a nursing facility, without previously being
hospitalized."
No premium was received by Medico on February 1, 2007, so Ms.

Bushnell was sent a reminder notice.®

On March 6, 2007, Medico received timely notice of Ms.

Bushnell’s Proof of Loss Claim.™ .
On March 12, 2007, Medico seni Ms. Bushnell another notice,
explaining that she was in her 31-day grace period and that her coverage

would lapse if prompt action was not taken. "

5 CP 168.
P WAC 284-54-150(7).
-0 cp6is.

1 ¢P 615.

2 CP 601; CP 604.

13 Cp 552; CP 556-57.

4 ¢p 430; CP 585; CP 602.
15 ¢P 553; CP 556; CP 558.




‘No premiums were paid by Ms. Bushnell thercafter

In a letter dated June 20, 2007, Medico commumcated its ‘

detenmnatmn that coverage for Ms Bushnell’s clalms was demed because -

(1) the policy bad lapsed for failure to pay the premium and (2) non-

comphancc with the prior hosp1tahzatlon clausc

' IV. GROUNDS FOR RELIEF AND ARGUMENT
This Court should reconsider and clarify its decmlon

A. - The Court mlsapprehended the nature of Ms.
Bushnell’s policy, which is a_continuous policy,

and incorrectly modified the policy:to_eliminate
the prior hespital stay requirement.

This Court should reconsider because it misapprehendcd the nature
of Ms. Bushnell’s policy. The policy is a continuous policy. Later
statutory enacfménts, therefore, do not change its terms. This Court should
enforce the prior hospitalization requirement as a valid part of the
continuous contract, |

.1. The Court misapplied the rule from Tebb:

Ms. Bushnell’s policy is a continuous

contract, and,  therefore, the prior
hospitalization _requirement is a__ valid

- contract provigion,
If Ms. Bushnell’s policy is a continuous contract, the prohibition

on prior hospitalization stay requirements would be inapplicable because

the prohibition was enacted subsequent to the effective policy date of the

16 op 554,
7P 554; CP 47.




statute and regulations.’® The TeBb court established that the intent of the
‘ vparties,' as determined "by the ‘insurar-ic.e poiic'y; detenﬁiﬁes whether a
“policy is. a 'coﬁtinuous contract for insurancc or a reneWﬂ policy,
‘e'sta‘;ﬂished anew with each premium paid.’® That court noted that the |
option to accept or .rcject the individual renewal premium is a
demonstration of the intent to effectuate a new contract betv&éen_, the
pax'ties.z?

Citing Tebb, this Court noted two instances of policy language
from Ms. Bushnell’s policy in its decision that the policy is _a-reﬁewal
policy: (a) the Renewal Agreement,” and (b) the Term of Covesage:Z To
follow Tebb, both of these provisioﬁs indicate that the parties’ intent Was'

for a continuous contract of insurance.

a.  Medico does not have the option to

reject Ms. Bushnell’s individual
* policy

The policy at issue in Tebb was found to be a renewal policy based

upon the policy language.” As noted by this Court, the Tebb court decided
that the right of the insurer to accept or reject the renewal was conclusive

evidence that the parties intend to create a nmew contract upon the

' See Tebb v. Cont’l Casualty Co., 71 Wn.2d 710, 712, 430 P.2d 597
(1967).

¥ 1d. at 713,

N d.

21 CP 030 at Part B.

22 CP 034 at Part M (12).
2 Tebb, 71 Wn.2d at 714.




accepteinqe of the renewal prémium. The Tebb court found it determinative
that the policy language at issue in Tebb granted the insurer the right to
reject renewal at the insurer’s discretion: '

The policy in question gives the defendant the option to
accept or reject any renewal premium so there is no
automatic continuation of the policy by payment of
premiums. The insurer had - the right to exercise its
discretion in granting a renewal of the policy. In the words
of the policy, “it [the policy] may be renewed with the
consent of the Company ....”

The policy language in Ms. Bushnell’s policy is in stark contrast with the

Tebb policy language regarding renewal:

As long as you pay the renewal premium then in effect on
the date it is due or during the 31-day grace period, we
cannot refuse to renew your policy unless we do the same
to all policies of this form issued to person of your class
(for example, age) in your state. Your policy stays in force
during your grace period. No refusal of renewal will affect
a claim existing in a confinement period.

We can change your premium only if we do the same io all

polices of this form issued to persons of your class (for
example, age) in your state and we will notify you in
advance of the due date.*®

The policy is clear: Medico has no discrf_:tion regarding Ms. Bushnell’s
-individual policy. Medico cannot refuse to renew the policy, nor change
the premiums, unless all like policies within the state are similarly altered.
This 1s not indicative of a renewal contract. This Court’s determination

that the policy is a renewal policy, established anew with each premium

A Tebb, 71 Wn.2d at 713 (emphasis added).
25 CP 030 at Part B (emphasis added).
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' pa:d is contrary to the facts and holdlng of Tebb.
Under Tebb, the renewal provision is concluswe evidence of the -
parijes’ intention. Based on Ms, Bushnell’s policy’s: renewal provmwn,—
Ms. . Bushnell’s policy should be found a continuous contract for
- insurance. Little case law in Washington addfesses.;. this .issue. Other
jurisdictions have addressed it and concur that when the insurer has no
discretion regarding renewal of the policy, the poiicy is not a renewal
policy, but a continuous contract for insurance.?® In the Federal case from
Mississippi, Outes, the issue regarded the use of a.varjable d:di.l_c_tible,
Which was valid at the time the Equitéble issned a major medical pdlicy to
Oates. Years later, a Mississippi regulation was enacted- f)rohibitiﬂg the
use of variable deductibles. Similar to the facts of ‘this case, the Oates
court was required to determine if the policy was continuous or if the
policy was a renewal policy prior to its determination of whether the
variable deductible provision was valid. The court. noted “[\%_r]hether the
renewal of a policy of insurance constitutes a neéw and indepeﬁdent
contract of whéther it is instead a continuation of the original contract
‘primary depends upon the intention of the parties as ascertained from the
instrument itself.*”?’
 Just like Ms. Bushnell’s policy, the policy at issue in Oates was a

guaranteed renewable policy, maintained in foree by the insured’s

%6 See, e. g., Oates v. Equitable Assurance Soc. of the United Siates, 717 F.
Supp. 449, 452 (S.D. Miss. 1988),

% Id. (quoting 18 COUCH ON INSURANCE 3D § 68:40 at 41).

-7-




payment of monthljr premiums, the amount of which was subject to

change only if' the same change is made applicable to all policiés of the

c_lass.28 “Although the policy speaks in terms of ‘renewal’ at the end of |

each ‘term of coverage’ (hére, successive one month terms) by payment of
' the premium amount due, it is clear that the parties contemplatéd otie

~ contintous contract of insurance and not separate successive contracts of

one month each”® Similarly, Ms. Bushnell’s policy is a continuous

contl‘adt of insurance. The Oates court held that the mgﬂhtion regarding
variable deductibles enacted after the policy date did not apply to the
policy. .

The Oates court found basic contract law -principles governed,
_noting:

It is somewhat ironic that Equitable’s guarantees to iis
insured of lifetime medical coverage now lend support to
the court’s conclusion that the company may properly rely
on a provision of the policy to deny coverage. However, it
must be borne in mind that the parties to a coniract of
insurance are free to define the scope of coverage to be
afforded subject only to the condition that the provisions of

. the policy do not contravene any statute or public policy of
the state. And, since Mississippi law in effect on the date of
issuance of the Oates policy did not prohibit the inclusion
of a variable deductible such as that contained in the Qates
policy, that provision is binding.*

This Court also must enforce the contract entered into by the parties.

2 1d.
2 1d.
3% Oates, 717 F. Supp. at 452 n.3.

-8-




Washiﬂg_tbn_law in effect on the date éf issuance of Ms. Bushoell’s policy

did not prohibit a mandatory 3-day_' hospital stay as a condition of benefits.
That contract provision is binding?! |

Ms. Bushnéll’s policy is a continuous policy. The hospital stay
‘requirement should be enforced as agreed by Ithe_ parties. Th;z conclusioh

that the policy at issue contemplated continuous coverage is consistent

‘with the circumstances behind long-term care insurance: people purchase -

them to ensure coverage as they grow older and are more likely to need it.

If a policy’s premiums could be increased, or if it could s_imply be

! A factually identical case has been found, although the court in question -

did not elect to publish the decision. See Haley v. AIG Life Ins. Co., 2002
- U8, Dist. LEXIS 1114 (D.N.D. Jan. 24, 2002). In Haley, the insurer
issued a long-term carc policy with a prior hospitalization requirement
prior to the enactment of a statute that prohibited such a clause. The statute
was not retroactive. The insured argued that each renewal of her policy
created a new. policy and the Heley court examined the contract to
© determine the parties’ intent. It concluded that the parties intended a
continuous contract, stating: _

Crucially, plaintiff's policy had a guaranteed renewal clause: The
company had no right to refuse renewal so long as plaintiff paid
her premium. Further, the insurer could not unilaterally change the
premium, unless it did so for all policies on a class-wide basis.
Several courts have concluded that this sort of language indicates
an intent to view subsequent renewals as continuations of the
existing contract, rather than creations of a new one, which
prevents application of statutes enacted after a contract’s original
effective date.

Haley, 2002 1.8. Dist. LEXIS at *8. The plaintiff’s policy in Haley has
the identical language as Ms. Bushnell’s policy. Ms. Bushnell’s policy is
properly found to be a continuous contract, and application of statutes
after the original effective date is thus prevented.

See also Hudson v. Reserve Life Ins. Co., 245 8.C. 615 (1965) (holding a
guaranteed renewable policy conterplated continuous coverage with each
renewal, so later-enacted statutes did not apply).

-9.




7 cancelled as.' the insured got older, it would be of liittlcruse'.' Viewing each
renewai of the polidy as ﬁ new contract, however, v.vo'uld give an 'iﬁsurer
' the right to do exactly that. In fact, the msurers here may well bave
. changed the prenﬁumé to reflect the removal -: of the ,hOQpiwlizaticn
requirement hadl there been such a ‘(“_,hahge.n

b. The Couri _misapprebended  the
“Term of Coverage” provision,

The Term of Coverage provision, does not evidence intent contrary

to a continuous policy. The provision states as follows:

Your coverage states on the Policy Date at 12 o’clock noon
standard time where you live. It ends at 12 o’clock noon the
same standard time in the first renewal date. Each time you
renew your policy, the new term begins with the old term
ends:

Ms. Bushnell’s Term of-Coverage prdvision does not state or indicate that
each time the premium is paid the policy is renewed. Rather, the pifovi’sion
defines the term of co{ierage for each premium and implies the continuous

nature of the policy.

2, The Court’s application of a rebuttable

presumption, not required by __ the
Washingion Supreme Court in Tebb, was

unwarranted.

This Court’s interpretation of Tebd’s holding imposes a rebuttable
presumption: “Quoting Appleman on Insurance Law & Practice, section

7648 at 419 (1943), the court held that unless a conirary intention is

32 Although not biriding precedent on this Couxt, the logic of Haley is
directly applicable as reflected in the preceding paragraph.

# CP 034 at Part M(12) (emphasis added).
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clearly shown, each time a policy is renewed, a new contract is formed.”*

But Tebb‘ had no such holding. The quote in full is as follows: o
- A renewal contract has been stated by many jurisdictions to
be a new, and a separate and distinct contract, unless the
intention of the parties is shown clearly that the original .

and. renewal agreements shall constitute one continuous
contract. - '

The Tebb court went on to search for evidence of intent in the contract.
Tebb found such evidence in the carrier’s right to reject the ﬁmnxitimj In .
dictd, Tebb suggested the policy may be continuing where, as here, the
ém‘ri&r dbés not have that right** Nowhere did Tebb create 5. rebuttable

presumptmn of separate contracts.

B. Misapplication uf Tebh in this_matier has the effect of a

novation, centrary to Medico’s contractual rights under ﬂl
constitution.

There is no dispute that Ms. Bushnell’s policy and its terms were
~valid and enforceable at the time the policy was issued.' Retroactive
application of Chapter 48.84 RCW is a wiolation of Medico’s
constitutional right to contract when case law, including Tebb, indicates
that the parties intended a continuing contract for insurance. h

The United States Constitution states: “No state shall adopt any
law impairing the obligation- of contracts.”*® Our state constitution echoes

that guarantee: “No ... law impairing the obligations of contracts shall

3 Opinion at 10.
35 Tebb, 71 Wn.2d at 713.
3 U.S. Const. Art. I, § 10.
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ever be passed.”’
' Washington case law regarding insurance contracts is in

agreement An insurer cannot be compelled to extend coveragc beyond the

insurance contract.’® “The underlying rationale is that an insurance -

‘company should not,he reéluired to pay for a loss for which it received no

premium.”®

The effect of this Court’s decision is to force Medico into a

contract that it _'did not make. The renewal and term provisions are
conclusive evidence of the parties’ intent to enter into a contihf_mus

contract for insurance. Medico had no discretion regarding Ms. Bﬁshhéll’s

individual contract. The bargain Medico and Ms. Bushnell entered into -

was for one with a 3-day prior hospitalization requirement, and the
premiums.reflected that benefit limitation. ‘

This Cowrt’s characterization of the policy as a repewal policy
effectively would create a novation of fhe contract. It forces Medico to pay
a benefit for which it re¢eived no premium. This is bontrary to the U.S.

Constitution, the Washington State Constituti.on, and Washington’s law

37 Wash. Const. Art. I, § 23.

8 See, e.g., Coventry Assocs. v. Am. States Ins., 136 Wn.2d 269, 280, 961
P.2d 933 (1998) (stating that “[A]n insurer is [not] required to pay claims
which are not covered by the contract or take other actions inconsistent
with the contract™); Shows v. Pemberton, 73 Wn. App. 107, 110, 868 P.2d
164 (1994) (stating that “an insurer may be estopped, by its conduct or its
knowledge or by statute, from insisting vpon a forfeiture of a policy, yet
under no conditions can the coverage or restrictions on the coverage be
extended by the doctrine of waiver or estoppel.”™).

* Saunders v. Lloyd’s of London, 113 Wn.2d 330, 336, 779 P.2d 249
(1989).

-12-




regarding insurance contracts.

G, Becaunse Ms. ‘Bushnell’s pollg lapsed i"or' non- -
: - payment, the benefit period under which Ms,

Bushnell is eligible is March 16, 2007, through -
March 31, 2007,

Tms Court appears to have assumed a wawcr of premlum_

- provision that is not in Ms. Bushnell’s policy. An insurance policy is a

contraa,r.:t."’0

Interpretation of an insurance contract is & matter of law."! A
court may not give an insurance contract a strained or forced construction
‘that would lead to an extension o restriction of the policy béyond what is
faifiy within its terms.*? “Clear and unambigudus policy 1angﬁage must be
enforced as written,”" Here, Mé. Bushnell was récjuired regularly to pay
‘premiums, régardless of claims filed, Her failure to keep the paymenfs
current supported dismissal of her claim. _ |
In its opinion, this Court did not specifically instruct fhe ﬁid court
to enter judgmént on the contract claim, stating only, “We reverse
dismissal of Bushnell’s claim for coverage undef the policy, but remand

on the qﬁestion whether Medico acted in bad faith.™ It may be that the

issue of liability on the contract claim remains open for further litigation

0 See Woo v. Fireman’s Fund Ins. Co., 161 Wn.2d 43, 52, 164 P.3d 454
(2007); Srouffer & Knighi v. Continental Co., 96 Wn. App 741, 747, 982
P.2d 105 (1999).

4 Stouffer, 96 Wn. App. at 747.

® Teague Motor Co. v. Federated Serv. Ins. Co., 73 Whn. App. 479, 482,
869 P.2d 1130 (1994).

B :
“ Opinion at 14. .
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‘before the uiél court, and the lapse issue can be revisited by ti;e trial court.
_ _Clariﬁcation‘ is éought. If the opiniori forecloses furiher considératic.m of -
‘coverage, Medico urges reconsideration because the lapse for nonpéyment '
supports a very limited covefage' period
1. Ms Bushneil’s continued payment of pohcy

premiums  were regulred regardless of .
- claims filed 4

. A waiver of premium clause is a contract prowsxon that suspends
» the premium payment upon proper notice of a claim.*® Ms. Bushnell’s
policy does not contain a waiver of premium clause.*® Appellants have
never claimed that Ms. Bushnell’s insurance 'policy contained a waiver of
premium provision. Ms. Bushnell’s contract provides further: “We will
-NOT pay benefits for: (1) loss while this coverage is not in foice el
If ﬁlis_.Court has remanded only for a determination of bad faith
(i_laims, and impliedly has instructed the trial court to enter judgment on
the coverage claim,” thep this Court overlooked analyzing whether Ms.
Bushnell was entitled to any beﬁeﬁt after her policy had lapsed. She is not.

The Court’s analysis assumes a waiver of premium such that Ms. Bushnell

was not required to continue payment under the policy afier her claim was

%5 See, e.g., 5 COUCH ON INSURANCE 3p, § 75:20, at 75-40 (statlng that
“The effect of the waiver of premiums clause is to waive the insured’s
obligation to pay the specified premiums where notice of the required
degree of disability is given within the required time.”).

%6.Cp 030-038.
41 CP 030 at Part (1)
8 See Opinion at 14. The remand instructions appear ambiguous.
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filed. Th1$ is contréry to the insurance conn:ac;,t. Thc cbﬁtract does not
contain a waiver of premium .prov'ision.'A court may' not éxtcnd é- policy
beyond what is fairly within its terms.* In order for the policy to'continue,
and the beﬁeﬁts to be paid under Ms. Bushnell’s policy, the premiums had
to be paid.* | o

Appellant’s reference, without citation, to the known loss doctrine’

does not prove otherwise.” ““*Known loss’ relieves an insurer of liability

where the insured had knowledge of the risk or loss prior to the time the

policy bound.”> The known loss doctrine has no effect on the contractual

provisions at issue in Ms. Bushnell’s insurance contract, nor .ddes_ it have
any application here. This loss was not known to either sid.e when the
contract was entered into. Ms. Bushnell’s insurance required payment of
premiums to remain in effect, regardless of any claims submitted or
benefits paid. To construe otherwise is to add a provision fo Ms.

Bushnell’s contract that does not exist and is an error of law.

2, Ms. Bushnell’s last premium payment was
made on February 1, 2007, and she received

proper notice of the policy’s impending
lapse.

~ Ms. Bushnell’s policy states “Your policy will lapse if you do not

o Teague Motor Co., 73 Wn. App. at 482.
>0 CP 030-038,
*! Appellant’s Reply Brief at 3 n.2.

2 Mut, of Enumclaw Ins. Co. v. USF Ins, Co., 164 Wn.2d 411, 418 n2,
191 P.3d 866 (2008).
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. pay your premium before the énd of the grace period‘.”ﬁ The' general rule -
is that fajlure of an insured to i;:’ay a renewal premium by the-due- date
results in a lapse of cbverage as of the last day of the Il)'olicyjje:riotl.54 Ms.
Bushnell failed to pay a renewal premiﬁm by March 1, 2007. Her coveragé |
lapsed as of the last day of the policy period, February 28, 2007, |
- It is undisputed that the last payment Ms. Bushnell made was on
February 1, 2007.% Ms._Bushnell was sent a reminder notice on February
1, 2007, and a “Past Due Notice” on March 12, 2007.% Ms. Bushnell had
the opportunity to continue coverage under the policy but f;':\iled to do so.
No further payments were made. With no payments for coverage, the
coverage was no longer in force as of February 28, 2007 (with fhe
exception of the Grace ‘Period, which is discuésed next).”’ She would be

entitled to no paym'ehts after that date,

© 3. Ms. Bushnell’s benefits were extended by

application of the policy’s Grace Period and
limited by _application of the policy’s

Elimination Period.

Ms. Bushnell’s policy contains a 31-day grace period: “Your
premium must be paid on or before the date it is due or during the 31-day

grace period that follows. Your policy stays in force during your grace

* CP 033 at Part M(4).

5 Safeco Ins. Co. v, Irish, 37 Wn. App. 554, 558, 681 P.2d 1294 (1984).
% P 615.

% CP 552-53, CP 556-58.

7.CP 030 at Part D(1).
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‘period.”*® Thus, regardless of lack of payment, Ms. Bushnell’s policy -

remained in force until March 31, 2007, but no longer.

- Ms. Bushuell’s pohcy also contams a 20- day elimination penod '

~ which is the “sumber of days for which benefits are’ eliminated in

cons1deratmn for a reduced 1:wrcm1_1u‘nf1..”59 The penod starts on the date the
benefits would otherwise begin and is in effect for 20 days.® The 20-day
elimination period began upon the date of the claim, Febmary 24, 2007,
and was in effect for 20 days. Thus, Ms. Bﬁshnell is- not eligible for
benefits until after the 20-day ‘elimination period eﬁded -on March 16,
2007. |

The entire contract must be construed to give force and effect to

each claus&ﬂ Applying all the applicable provisions of Ms. Bushnell’s

policy, Ms. Bushnell would be eligible for benefits only for the-pe;ri'od"of _

March 16, 2007, through March 31, 2007.%

D. Because Ms. Bushnell’s policy is a_continnin
___g

policy and. in addition lapsed, denial of benefits 7
was made in good faith,

If the Court reconsiders based on the above, this Court’s remangd
for a determination of bad faith also should be revised. Medico’s denial of

‘benefits under Ms. Bushnell’s policy was valid and done in good faith.

8 CP 033 at Part M(3).

% CP 031 at Part F(2).

0 1d.

St Stouffer, 96 Wn. App. at 749,
52 Id.




Because it is a continuing contract for insurgncé, tﬁc 3-day prior

hospitalization requirement is valid. In addition, Ms. Bushnell’s policy

lapsed for non-péyment. . | ‘
Medico’s denial of benefits was valid and proper. Thl_iS, there is lno

‘need to remand for a determination of bad faith.

V.  CONCLUSION

Based upon the precedent of Tebb, which found the discretion of

the insurer over the renewal of the policy as evidence of intent of a

renewal policy, this Court should reconsider its decision that Ms.
" Bushnell’s policy is a renewal policy. Medico had no discretion over the
renewal of Ms. Bushnell’s policy. Under Tebb, Ms. ‘Bushﬁcll’s policy
should be found a continuing contract for insurance.

Even if the policy is a renewal policy, this Court failed to analyze
whether Ms. Bushnell’s policy alléwed for a waiver of premium. It did

not; thus, Ms. Bushnell is not entitled 1o benefits once coverage under the

-policy has lapsed. Construing all provisions of Ms. Bushnell’s policy, she

is entitled to benefits from March 16, 2007, through March 31, 2007.
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" Respectfully submitted this 28® day of Febroary, 2011.

SCHWABE, WILLIAMSON & WyarT, P.C,

Avdail Rothrock, WSBA #24248
Colin Folawn, WSBA #34211 :
Virginia R. Nicholson, WSBA #39601
Attorneys for Defendant-Appellees,
Medico Insurance Company
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L INTRODUCTION

This lawsuit arises from the denial of coverage under a Skilled and
Intermediate Nursing Policy issued to Evelyn Bushnell by Respondents
(bereafter “Medico™). The Policy, issued on October 9, 1986, provided
nursing care coverage for any condition following the hospitalization for
that condition of at least three days. Upon the enactment of the
Washington ‘Staie' Long-Term Care Insurance Act, RCW 48.84, effective
January 1, 1988, insurers could no longer issue new policies containing
hospitalization clauses.

On February 24, 2007, Ms. Blush'nell was admifted to a nursing
home without any prior hospitalization, On Me_lrch 1, 2007, her Policly
lapsed for failure to make any further premium payments. She made a
claim for benefits which was denied because (1) she had not been
hospitalized prior to going to the nursing home, per the policy terms, and
(2) ber policy lapsed for failure to pay the required premiums.

Ms. Bushnell filed suit challenging the denial of her claim arguing
 that the hospitalization ¢lause was not valid because of the change in the
léw. Both parties filed motions for summary judgment on the coverage
issue and on the claim that Respondents Medico actéd in bad faith,

The court granted summary judgment in favor of Medico finding

thar the hospital clause was valid, Ms. Bushrell was not entitled to



coverage, and that Medico did not act in bad faith. (CP 367-69)
Appeliant moved for reconsideration which was denied. Appellant
appeals the Qrder Granting Summary Judgment and the Order Denying
Reconsideration. |

1L RESPONSES TO “ASSIGNMENTS OF ERROR” AND
“ISSUES RELATED TO ASSIGNMENTS OF ERROR”

A, RESPONSES TO APPELLANT’S ASSIGNMENTS OF

ERROR
1. The hospitalization clause was valid because the

| policy was issued prior to the effective datc of the law prohibiting such
clauses.

2 Ms. Bushnell was not entitled to coverage as a’
matter of law,

3. There is no evidence that Medico commitied any
unfair or deceptive acts in the sale and marketing_ of the nursing care
policy.

4, There is no evidence that Medico acted
unrcasonably in denying the claim.

5. Appellant was not entitled to costs and attorney’s

fees.

B. RESPONSES TO APPELLANT'S ISSUES PERTAINING
TO ASSIGNMENTS OF ERROR .




1. Insurers were not prqhibited from offering an
insurance policy with a three-day hospital stay requirement prior to
January 1, 1988,

2, Ms. Bushnell’s policy did not éhange with the
changes in the law because the law did not have retroactive application to
policies issued prior to January 1, 1988.

3, The hospital stay requirement was valid and did not
violate public policy at the time it was issued.

4, The trial court judge is allowed to decide an issue
based 6n the law he sees appropriate regardless of whether or not a party
initially raised a particular case in their argument.

5. Estoppel does not apply to this case to prevent the
triaf court judge from deciding the issues based on whatever grounds he
deems proper,

6. The tiial court did not inject any issue of intent.

7. There is no.evidence that Medico was deceptive and
misleading in marketing a policy with a hospitalization clause prior to

January 1, 1988.
8. There is no evidence that Medico was deceptive and
misleading in marketing a policy which it was bound to honor and could

not cancel as long as Ms. Bushnell paid her premiums,




9. There is no evidence that Medico did not conduct a
reasonable investigation of Ms. Bushnell’s claim.

10.  There is no evidence of bad faith on the part of
Medico.
IIl. STATEMENT OF THE CASE

A. STATEMENT OF FACTS

Evelyn Bushnell purchased an insurance policy for nursing care
(Skilled and Intermediate Nursing Policy No. OB78225; Form 33 55) from
Respondents on October 8, 1986. (CP 13; CP 552) (Hereafter referred to
as the “Policy.”) The Policy is not a long-term care insurance policy as
cOntemplatéd by RCW 48.84. (CP 79; 448-49; 579, 597) The Policy
provided benefits for skilled nursing case and intennedia‘a.te- nursing care
upon meeting certain conditions, including (a) paying preiniums; and (2)
being confined to a hospital for three days prior to entering nursing care

for treatment of the condition for which the customer had been

hospitalized. It is clear this was a policy to provide coverage for a limited

! Appellant designated his trial brief and attached exhibits as Clerk’s Papers for this

-appeal (CP 295-351), In his opening brief, Appellant has cited some of the exhibits to his
trial brief as evidence. Respondents objects to these documents as proper evidence far
this appeal, This case did not go to trial, but was decided on summary judgment, None
of the exhibits to the trial brief were admitted into evidence below nor were they
* considered by the court on summary judgment, (CP 367-68) The trial brief and extibits
should not be relied upon or cited in this appeal. Appellant also relies on facts submitted
in a declaration in support of his Motion for Reconsideration, (CP 370-95) These “facts”
are also not properly part of the record. A separate Motion to Strike was filed by Medico
on November 30, 2009, and is incorporated by reference herein, C




number of conditions, i.e, those which required hospitalization first, rather -
than all conditions that might require long-term | care for which
hospitalization WOIIid not necessarily be needed or expected.

On February 24, 2007, Ms. Bushnell was admitied to Lake Vue
Gardens Convalescent Center, a nursing facility, without previously being
hospitalized. (CP 601, 604) - On March 6, 2007, Medico received Ms.
Bushnell’s Proof of Loss claim for benefits under her policy.® (CP 430,
585, 602) On June 20, 2007; benefits were denied because Ms. Bushnell
had not been hospitalized for three days priot to her admission to Lake
Vue and because her policy had lapsed for non-payment. (CP 47)

1. ThePolicy

The Policy essentially consists of five pages plus a one-page
schedule of benefits. (CP 30-35; attached as Appendix A) H is not a
long, complicated policy and does not contain any fine print.

The Policy was issued to Ms. Bushnell, 'efféctive on October 9,
1986. (CP 35; CP 350) This is stated on the Policy Schedule. (CP 35)
‘ Appellam admitted in his October 12, 2007 letter to Medico that the policy
was issued on October 9, 1987. (CP 50) In his complaint, he admitted the.

Policy was issuéd on or about October 8, 1986, that Ms. Bushnell paid her

* Medico never asserted that the Proof of Loss or claim for benefits was untimely as
afleged in Appellant’s brief at page 19 without citation to any facts. Medico never
asserted that the date the claim was recetved had any effect on the denial of coverage.



first premimn (for the first year) before the policy was issued, and that she
then tendered her first annual renewal premium payment on November 1,
1987. (CP 13) These faéts support the fact that the policy was issued

effective as of October 9, 1986.
Appellant asserts that the Policy “was issued afier the long term
~ care act took effect.” (Appellant’s brief at 15) He claims it was issued on
Janvary 28, 1987, based on a letter purporting to-enclose a copy of the
policy to Ms. Bushnell. (Appellant’s brief at 6) (See CP 353) This letter
does not state the date the Policy was issued and is simply not probative of
the issue date. Also, RCW 48.84, and in particular WAC 284-54-150(7)
.concerning hospitalization clauses, were effective only for polices issued
after Ja;nuary 1, 1988, RCW 48.84.910, a year after the issue date claimed

| by Appellant.®
2, The Policy Lapsed -

The Policy was in force as'lorig as Ms. Bushnell paid the required
premiums. Premiums were $124.60 for each 60-day period and remained
unchanged for the duration of her policy. (CP 552, 853) The Policy

granted a 31-day grace period for payment:

* The Policy required a six-month waiting period for coverage of pre-existing conditlons:
“Conditions you have had in the five years before your Policy Date are not covered until
your policy has been in force at least six months.” (CP 30, Part C) The six-month
waiting period for pre-existing conditions thus ended on April 9, 1987, The waiting
period did not change the issue date of the Palicy.




PART B: RENEWAL AGREEMENT
As long as you pay the renewal premium then in effect on
the date it is due or during the 31-day grace period, we
cannot refuse to renew your policy . . .. Your policy stays
in force during your grace period. '

(CP 30)
PART M: POLICY PROVISIONS
3) Grace Period: Your premium must be paid on or
before the date it is due or during the 31-day grace period
that follows. Your policy stays in force during your grace
petiod. You always have your grace period unless your
policy will not be renewed. ...

(4) Reinstatement: Your policy will lapse if you do not
pay your premium before the end of the grace period.

(CP 33)

Ms. Bushnell’s last payment was received by Medico on February
1, 2007, (CP 615) This payment, on the last day of the grace period, was
- for the coverage period January 1, 2007-February 28, 2007. ‘(CP' 615)
When no payment was received for the March 1, 2007-April 30, 2007,
premium period, Ms. Bushnell was sent a reminder notice. (CP 552, 556-
557) ‘-Whe;n no premium was received during the i'egl]lar payment {aeriod_,
a “’Paét Due Notice” was sent on March 12, 2007, advising _that coverage
would lapse unless prompt action was taken.. (CP 553, 556, 558) No
further payments were made and coverage lapsed on March 1, 2007. (See

CP 615) These facts have never been dispﬁted.



. The Policy also had a 20-day waiting (“elimination”) period before

payments would begin if there was coverage:

PART F: DEFINITIONS

(2) “Elimination Period” means the number of days for
, which benefits are eliminated in consideration for a reduced

premium. The elimination period, if any, starts on the date

that benefits would otherwise begin and it is in effect for

the number of days shown on the Schedule.
(CP 31) The Schedule stated a 20-day elimination period. (CP 35) If
there was coverage under Ms, Bushnell’s policy, she would not have been
enfitled to payment of any benefits until March 16, 2007 (twenty days
after entering a nursing care facility). However, it is undisputed that
policy premiums were not paid for any coverage period after February 28,

2007.

3. Hospitalization Clause

The Policy contained a provision, as a prerequisite to benefits,
requiring a three-day hospitalization for the medical condition causing the
need for care prior to nursing home admission:

PART G: SKILLED NURSING CARE AND IMMEDIATE
NURSING CASE BENEFITS

To be eligible to receive benefits under Part G (a) and Part
G (b), your confinement must;

(1) beinaNursing Facility;
(2) be recommended by a physician;




(3)  start within 14 days after required hospital
confinement of at least three days in a row;

4) f)gd’for the continued treatment of the
condition(s) for which vyou were
hospitalized.

(CP 32) Paragraph (3) of this provision is referred to as a “hospitalization
clauvse.”

Ms. Bushnell was admitted directly from her home to Lake IVue
Gardens Convalescent Center, a nursing facility, on February 24, 2007.
She was not hospitalized prior to being admitted to Lake Vue. (See CP
611),

On June 20, 2007, after investigating the claim, Medico advised
Ms. Bushnell that there was no coverage because she had* not been
hospitalized before her admission to the nursing .facility.and also because
the Policy bad lapsed due to lack of premium payments. (CP 47)

4, Medico’s Procedures and Investigation

Donald Lawler is Senior Vice President and General Counse!? for
Medico. He has been employed with Medico since 1992. (CP 578) One
of his responsibilities has been to insure that all Medico policies are in

compliance with state laws, including Washington. (CP 580) He and the

Medico legal and compliance departments are at all times knowledgeable

*He is licensed in Nebraska and lowa. (CP 579)




of Washington state law. They use many resources on an ongoing basis to
stay current and provide company employees with current knowledge of
applicable laws. (CP 580) Mr. Lawler’s credentials as an insurance
professional and attorney, his ability to read, understand, and evalate
Washington law, and competence to train Medico employees about
Washington law have never been disputed. |

It is also Mr. Lawler’s responsibility along with the legal and
compliance departments to evaluate whether any bhanges in the law
require an amendment or issuance of a new policy. (CP 581) For Medico
to sell any policy in the State of Washington, it must first submit the
policy to the Insurance Commissioner for api:roval.‘ (CP 580-81) Only |
after it has been determined to be in compliance with state law will it be
made available for purchase, (CP 581) The Policy purchased by Ms.
Bushnell, Fotm 3355, Skilled and Intermediate Nursing poicy, had been
approved by the Insurance Commissioner before it was offered to her for
“-sale, (CP 79, 584) It has been bon file with the Insurance Commissioner
and in good standing, that is, no changes have been required, ever since its
approval. It is still an approved policy today. (CP 584) There is no
dispute that the policy purchased by Ms. Bushnell was in compliance with
Washington law in October 1986.

Medico was aware of the enactment of RCW 48.84. It understood
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| that jt could no longer offer policy Form 3355 for sale after December 31,
1987. (CP 584) It created policy Form 3358, Long Term Care Insurance
Policy. The new policy was approved by the insurance Commissioner and
subsequently offered for sale as of January 1, 1988. (CP 582-83) The
new policy eliminated the hospitalization clause énd broadened coverage
compared to Form 3355 — the nursing care policy. (CP582) The
premium for the new policy was substaniially higher because of the
expanded coverage; the 60-day premium for Form 3358 réoverage, is
$312.70 compared 1o $124.50 for a 60-day period for the fimited Form
3355 coverage. (CP 583)

Kimberly Jackson of ‘the Medico Claims Service ‘Department
re\‘riewed Ms. Bushnell’s claim for coverage. (CP 585) Mr. Lawler and
Shelly Richard — Ms. Jackson’s supervisor and Director of Claims —
supervised evaluation of the claim. (CP 585-86) Both Ms. Jackson and .
Ms. Richard have extensive ongoing training and experience. (CP 586)
These fa.cts have not been disputed.

Ms. Jackson reviewed the applicable policy, collected and
reviewed a considerable number of medical records, correspondence and
other documents regarding Ms. Bushnell’s medical status. (CP 585) After
review and evaluation of the claim, she ascertained that Ms. Bushnell had

entered Lake Vue directly from her home without being previously
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hospitalized. (CP 586) Ms. Jackson also reviewed the payment history
and determined that no premiums had been made for any period after
February 28, 2007. (CP 586) Ms. Bushnell was timely notified of the
coverage determination. (CP 47-48, 586) These facts have not been
disputed.

There is no evidence that Ms. Bushnell ever -requested the -
expanded coverage provided by policy form 3358 or that she paid the
additional premiums for the expanded long-term care coverage under the
new policy form.

B. STATEMENT OF PROCEDURE

By letter dated October 12, 2007, Ms. Bushnell, through her son
Leroy Bushnell (Appellant herein) and her attorney, challenged the denial
of coverage claiming that the enactment of RCW 48.84, The Washington
Long Term Care Insurance Act, subsequent to the issuance of her policy,
invalidated the hospitalization clause. (CP 50-51) She argued that the
provision contained in Part M (13) controlled. Part M (13) stated:

PART M: POLICY PROVISIONS

(13) Conformity With State Statutes: The provisions of

the policy must conform with the laws of the state in which

you reside on the Policy Date. If any do not, this clause

~amends them so that they do conform.

(CP 34) Ms. Bushnell did not address her failure to pay premi.ums. (Cp

12




50-51) Upon Appellant’s dispute of the denial of coverage, Mr Lawler
reviewed the Washington laws ana regulations and detennine& that the
denial of coverage was cortect, (CP 586-87) He responded on October
16, 2007, stating that the policy was issued prior to the effective date of
the Long-Term Care Insurance Act and that it cqnformed to all laws in
effect at that time. (CP 53, 587)

Ms. Bushnell, again through her son and her attorney, filed a
complaint with the Office of the Insurance éommissionm on November 9,
2007, again arguing that the hospitalization clanse contravenes RCW
48.84, the Washington Long-Term Care Insurance Act, and that the Policy
itself required it to conform to Washington law. {CP 55-356) Medico
responded by providing a copy of its October 16, 2007 letter and stated
that the hospitalization clause was vaﬁd for policies issued prior to.
January 1, 1988. (CP 587, 625) The Insurance Commissibner closed the
complaint, taking no action against Medico. (CP 627)

Ms. Bushnell filed a complaint’:

1. Secking o judgment declaring that (a) the

hospitalization clavse as a prerequisite to coverage
violates the Washington Long-Term Care Insurance

Act; (b) the hospitalization clause is confrary to
public policy; and (¢) that Plaintiff is entitled to

* For this appeal, “complaint” refers to Plaintiff’s “Second Amended Complaint. (CP 11-18)
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receive skilled and intermediate nursing benefits
under the Policy.

2. Alleging breach of written contract;

3. Alleging violation of the Consumer Protection Act;
4, Alleging violation of the Insurance Fair Conduct
Act; and

5. Alleging bad faith.
(CP 11-18)

Appellant filed a “Motion for Partial Summary Judgment” as to:

1. The enforceability of the hospitalization clause;

2. Bad faith for fa.iling to éonduct a reasonable investigation;
3. Bad faith for unreasonably and unjustly d,énying coverage;
and

4. The right to treble damages for bad faith,
(CP 80-94)

Medico also filed a Motion for Summary Judgment as to all the
issues raised in the complaint, (CP 97-115% Judge John Erlick granted

Medico’s motion, denied Appellant’s motion, and dismissed all the claims.

® Respondents initially filed their Motion for Summary Judgment by calling it
“Defendants’ Response and Counter Motion for Summary Judgment.” (CP 97-115)
Recognizing that the title was confusing, a few days later, Respondents re-filed the
document properly calling it “Defendant’s Motion for Summary Judgment.” (CP 559-77)
The two documents are identical except for page 1. Judge Erlick’s Order only refers to
the first document as being considered on summary judgment, which is of no
copsequence because the two documents are the same. This is only brought to this
court’s attention because the title of the first document is confusing,
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(CP 367-69) In his Order, Judge Erlick heid that: “The hospital stay
requirement found in Ms. Bushnell’s policy is valid and Ms. Bushnell is
not entitled to coverage as a matier of law,” and “Medico’s denial of
coverage was reasonable and not in bad faith.” (CP 3685 Appellant filed
a Motjon for Recoﬁsideration and submitted a new declaration of Leroy
Bushnell with additional facts not previously submitted.” (CP 370-95)
Per King County LCR 59(b), Judge Erlick denied reconsideration without
requesting a response from Respondents. (CP 421)

Appellant now appeals the Order Granting Summary Judgment and
the Order Denying Plaintiff’s Motion for Reconsideration.
iV. - SUMMARY OF ARGUMENT

There are two main issues in this case: (1) is the hospitalization
clause enforcéable? and (2) did coverage lapse for non-payment?
Resolution of the .other issues raised by Appellant flows from a

determination of these primary issues.

The hospitalization clause is valid and enforceable because Ms. -

Bushnell’s policy was issued prior to the effective date of RCW 48.84,
Washington’s Long-Term Care Insurance Act. It conformed. to state law

“on the Policy date™ and remains a policy in good standing today,

7 Again, Respondents object to the court considering Appellant’s declaration in support
of his Motion for Reconsideration because it does not fall within the parameters of CR 59
and Medico had no opportunity o respond to those new “facts.” See Note 1 supra and
Respondents’ Motion to Strike filed on November 30, 2009,



The policy was enforceable by Ms. Bushnell as long as she
complied with its provisions. Medico did not have the option to cancel
her policy as long as she paid the premiums, Ms. Bushnell’s policy lapsed
when she failed to pay any premiums. Regardless of the hospitalization
clause, Ms. Bushnell did not pay for any coverage for any time when she
might ha;ve been eligible for such, |

There was no coverage for Ms. Bushnell because she had not been
hospitalized and because she failed o pay the required premiums. Medico
did not act in bad faith in denying coverage for valid reasons.

Y.  ARGUMENT

A, THE STANDARD OF REVIEW OF AN ORDER
GRANTING SUMMARY JUDGMENT.

The appellate coutt reviews summary judgment orders de novo and
engages in the same inquiry as the trial courp Bordeaux, Inc. v. American
Safety Insurance Company, 145. Wn. App. 687, 693, 186 P.3d 1188
(2008). “Interpretation of an insurance policy is a question of law,
reviewed de novo.” Jd. Determining whether or not the hospitalization
clause was enforceable is a question of law. This is not a case invalving
an exclusion of coverage, but rather whether the hospitalization clause is

valid at all in light of a subsequent change in the law.
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In this case, both sides were moving parties. The claims process -

and investigation in this case was not disputed. Failure to pay premiums
was not disputed. The appellate court V\.’iu maké the same inquiry as the
trial court. See, e.g. CR 56(c). It will view the facts and their reasonable
infereﬁces. Degél v. Majestic Mobile Manor, Inc., 129 Wn.2d 43, 48, 914
P.2d 728 (1996). The reasonable inferences from the undisputed facts are
that Medico properly and timely investigated the claim, complied with the

law, and denied the claim in good faith.

B. THE POLICY LAPSED FOR NON-PAYMENT.

This appeal can be easily decided on the issue of payment. “[Tlhe
general rule is that failure of an insured to pay a renewal premium by the
due date results in a lapse of coverage as of the last day of the policy
period.” Safeco-Ins. Co. v Irish, 37 Wn. App. 554, 557, 681 P.2d 1294
(1984). Ms. Bushnell never paid_ any policy premivms for any coverage
period after February 28, 2007. This fact has never been disputed. In fact,
Appellant admits that no premiums were paid after Ms. Bushnell went into
the musing home. (Appellant’s brief at page 7) Medico denied coverage
based on the failure to pay policy premiums. (CP 47) |

Medico raised this issue below. (CP 166-67) Appellant never
responded to this issue at that time. Again on appeal, Appellant has not

cited any law that allows coverage when there has been no payment. The
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Policy was clear in requiring payment of premiums as a condition of
‘coverage and warning tﬁat the Policy would lapse for non-payment, (CP
30, 33, Pa.\n: B and Part M (3) & (4)) The Policy lapsed as of March 1,
2007, for non-payment.

Furthermore, there was no coverage for any days prior to the
policy lapsing on March 1, 2009, because of the 20-day “Elimination

Period.” Coverage would have only been effective after the elimination

period ran on March 16, 2007 (twenty days after February 24, 2007, the

date Ms. Bushnell entered Lake Vue). The Policy had lapsed for non-

payment before that date. It must be noted that the “Elimination Period” -

does not eliminate the duty to pay premiums,

Appellant seems to be arguing that Medico claimed the policy
lapsed somehow based on the date the claim was made., (Appeliant’s brief
at 19.) This is not correct. Medico never raised any issue about the timing
of Ms. Bushnell’s notice of claim. Medico has only raised “lapse” as a
basis for denial of the .claim becausé of non-payment of the réiluired
premiums.

There was no coverage for Ms. Bushnell because she failed to pay

her premiums and coverage was properly deried on that basis.

C. THE HOSPITALIZATION CLAUSE WAS A VALID

CONDITION OF COVERAGE IN THE POLICY WHICH
WAS ISSUED PRIOR TO THE EFFECTIVE DATE OF
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RCW 48.84, THE LONG-TERM CARE INSURANCE
ACT. '

1. The Washington Long Term Care Insurance Act,
RCW 48.84, was not in effect when the Policy was

issued to Ms. Bushnell.

In 1986, the Washington State Legislature passed the “Long-Term
Care Insurance Act.” When the Legislature enacted the Act it stated
specifically that RCW 48.84.060° was to take effect on November 1, 1986,

and the remainder of the Act was to “apply to policies and contracts issued

on or after January 1, 1988.” RCW 48.84.910 (emphasis added). The
" Legislature did pot apply the Act to policies renewed on or after January 1,
1988.

The Insurance Commissioner was given the mandate to adopt rules
for implementing the Act, RCW 48.84.030. The rules were filed oﬁ July
9, 1987 (See WAC 284-54, et seq.), and included WAC 284-54-150(7)

which provides: “No insurer may offer a contract form which requires

® RCW 48.84.060, as originally enacted in 1986, defined prohibited practices under the
Act:

No agent, broker, or other representative of an insurer, contractor, or
other organization sefling or offering long-ferm care insurance policies
or benefit contracts may: (1} Complete the medical history pottion of
any form ar application for the purchase of such policy or contract; (2)
knowingly sell a long-term care policy or contract to any person who i3
receiving Medicaid; or (3) use or engage in any unfair or deceptive act
or practice in the advertising, sale, or marketing of long-term care
policies or contracts,
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prior hospitalization as a condition of covering institutional or community
based care.”

In October 1986, when Medico sold and issued the Policy to Ms.
Bushnell, there was no statutory or WAC provision prohibiting the
hospitalization clause. The Policy could not violate an Act that was not in
effect. The Policy and its texrms were valid and enforceable at the time the
Policy was issued.

2, RCW 48.84. does not_apply retroactively to the
Policy,

(a)  Retroactive application of RCW 48.84
would violate Medico’s Constitutional
rights.

It must first be emphasized that ﬁle Legislature clearly expressed
its intention in RCW 48.84.910 that the Act and its implémenting mies
were prospectivg only from January 1, 1988, in other words, the Act was
not to have retroactive effect. RCW 48.84.910,

The United States Constitution states: “No state shall adopt any
law impaiﬁﬁg the obligations of contracts.” U.8. Const. Att. I, §10. OQur
stale -constitutio'n echoes' that guarantee: “No ... law impairing the
obligations of contracts shall ever be passed.” Wash. Const. Art. T §23.

Simply stated, when reiroactivity is an attempt to regulate or modify the

rights of the parties to an existing contract this action is unconstitutional.
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“Indeed, in most instances a statute that attempts to regulate or modify the
rights of parties to a prior insurance contract is unconstitutional.” 2 Couch
on Insurance 3d, §19:6, at 19-14 (1995).

(b)  Each renewal of the Policy did not create a
new contract.

Appellant argues that with each annual premium paid, the Policy
renewal was a new contract, This argument fails for several reasons:

First, RCW 48.84.910 specifically applies the Act to policies
“issued,” not renewed; “on or after January 1, 1988.” The statute does not
say that the Act applies to policies “issued and in force on January 1,
1988” as argued by Appellant. (Appellant’s brief at 16.)

Second, the conformity clause in the Policy is consistent with the
constitutional rights of the parties. (CP 34) Conformity clauses refer to

existing statutes and are “not to be construed as consent by the insurer that

the contract may be thereafter modified by statutes subsequently enacted.”
2 Couch on Insurance 3d, §19:6, at 19-14 (1995). The “Policy Date” is
October 9,_ 1986, more than one year before the Act took effect. The Act
did not exist on the “Policy Date.” |

Third, RCW 48.84.910 specifically made the Act prospective only.
In specifically addressing the prospectivity of the Act, the Legiélature

implicitly recognized the constitutional rights of insurers not to have the
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policies they issued before January 1, 1988 modified by the Washington
Long-Term Care Insurance Act and its related WAC rules. The explicit
language in RCW 48.84.910 cannot be changed in an attempt to
incorporate the mandates of the Act into an insurance policy issued before
January 1, 1988. The constitutional rights of Medico and the reasoning of
Couch should prevail in these circumstances.

D. THE TRIAL .TUDGE DID NOT ERR IN.CONSIDERING
OR BASING HIS RULING ON VALID CASE LAW.

Appellant argues that the trial judge improperly injected the
argument that the Policy was a “continuous contract” and thus valid under
Tebb v. Continental Casualty Co., 71 Wn.2d 710, 430 P.2d 597 (1967).°
He also argues that ﬂe had no opportunity to address Tebb.

It muwst first be noted that there has been no record proﬁded to this

Court to support Appellant’s version of Judge Erlick’s actions or

® The issue on which Tebb bore could hardly have talen Appellant by surprise since, in
fact, Appellant first broached the issue of whether the policy became a “new” policy
upon eath rencwal in his Motion for Summary Judgment. (CP 87-88) Likewise,
Respondents ‘addressed the issue below in Medico’s supplemental memorandum in
opposition to Appellant’s summary judgment motion. (CP 290-91) While Medico did
not specifically cite the Tebb decision, it relied on analogous authority from Washington
-UIM decisions, in which the courts have also confronted the need to distinguish between
new and renewal policies. See Johnson v. Farmers Ins. Co. of Wash,, 117 Wn.2d 558,
370-74, 817 P.2d 841 (1991). Appellant never filed a memorandum in response to
Medico’s opposition memorandum, Thus, far from “injecting” the issue of continuons
vs. new policies into the proceedings ab initio, Judge Erlick merely invited the parties to
respond to authority that his own research must have disclosed boaring on an issuc the
parties themselves had already placed before him,
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comments.'® Appellant admits he knew the court wanted to discuss Tebb.
(Appellant’s brief at 19) He cited Tebb in the 'grief he filed the day before
hearing on the motions for summary judgment. {CP 359) There is no
record that Appellant requested additional time to address Tebb prior to
tﬁe ileéﬁng, at the hearing, or after even the hearing. Only now, for the
first time on appeal does he complain he had no opportunity to address
Tebb.
1. The relevance of Tebb.

Tebb v. Continental Casualty Co., 71 Wn.2d 710, 430 P.2d 597
(1967), addresses the issue of v‘-/hether or not renewal of an insurance
policy represents a continuation of. the original policy and its terms or
instead a new policy which -must incorporate new law. In 1942,
Continental Casualty issued a policy to Neal Tebb for accidental death.
The policy did not provide a grace period for payment of premiums. Jd, at
711. Tn 1951, the legislamre. enacted a mandatory 30-day grace period.
Id at 712, Tebb paid his premiums through August 1964, He failed to
pay the September premium. He died on September 7, 1964, Id. at 711.

The insurer denjed coverage and argued that the policy was a continuous

* Appellant has not provided a Report of Proceedings of the heating on the summary
Jjudgment motions and consequently cannot tely on discussions that are not part of the
record on appeal.
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contract and the statutory grace period could not be incorporated into the
contract. Id. at 712,

Notably, the Tebb court found that the policy gave the insurer thé
option to exercise its discretion to accept or reject any renewal prentium.
This key fact was pivotal to holding that there was no automatic
continuation of the policy by paying premiums, Id. at 713. The court
determined that upon renewal, Tebb’s policy was a new coptract. The
court held that when a renewal is subject to the iﬁsurer’s consent that is a
conclusive indication that the parties intended a new contract upon the
acceptance of renewal, Id, at 714, |

Continental Casualty was not required to accept Tebb’s renewal
premiums. Ms. Bushnell’s policy, on the other hand, mandated that
Medico accept premium payments: “As long as you pay the renewal
premium . . . we cannot refuse to renew your policy.” (CP 30, Policy Part
B) Under the logic of Tebb, based on the terms of the Policy, Ms.
Bushnell’s policy was a “continuous policy” rather than & “term policy”
and subsequently enacted law is not incorporated into the contract. Cf.

Tebb, 71 Wn.2d at 714 (new law is part of “term” policy).

! Court telied on Perkins v. Associated Indemnity Corp., 189 Wash. 8, 63 P.2d 499
(1936). In that case, the effect of the court’s holding was that an accident policy issued
Tor one year with the option to renew from ferm to term with the consent of the_insurer
was a term policy, not a continuous one,
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Appellant rélies on. Part M, Policy Provi‘sions paragraph (12) to
argue that the Policy itself indicates it is meant to be a “term” rather than
“continuous” contract. ' (Appellant’s brief at 23.) Part M (12) states that
a “term of coverage” starts at noon on the Policy Date and ends at. nooﬁ on
the first renewal date. It states that “Each time you renew your policy, the
new term begins when the old term ends.” Appellant argues that this
indicates an intent that “mew coverage” begins when the policy is
renewed.

The intention of the parties to the contract is to be ascettained by
the four comers of the instrument. See Ryan v. Harrison, 40 Wi App.
395, 400, 699 P.2d 230 (1985), The unéxpresséd intention of one party is
not given any Weight. Wheeler v. Rocky Mountain Fire & Cas. Co., 124
Wn.App. 868, 8§72, 103 P.3d 240 (2004). Part M (12) does nof say a “new
policy” starts on renewal, It also does not usé the phrase “term coverage.”
It simply says a “new term” begiﬁs. “Term” is not defined.

Generally, to find the intended meaning of undefined teﬁns, the
courts give them their plain, ordinary, and popular meaning as would be
understood by the average insurance purchaser. Wheeler v. Rocky
Mounta;'n Fire & Cas. C’o., 124 Wn.App. at 872. Where no ambiéﬁty

exists one should not be created by a strained interpretation of the policy.

2 This issue is raised for the first time on appeal.
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Whiteside v. New York Life Ins. Co., 7 Wn.App. 790, 792, 503 P.2d 1107
(1972). Itis unli'kely an insurance purchaser would read either “new” or

“term” to mean “different coverage™ as Appellant suggests. He has not

- provided any authority that such words used in an insurance policy are to

be interpreted as he suggests,

To further show that the Policy is not ambiguous or in need of the
radical interpretation suggested by Appellant, a dictionary may be
consulted to define a word in an insurance contract. Whitéside, 7 Wn.App. |
at 792. Merriam-Webster defines “term” as “end, termination; also: a
point in time assigned to something (as a payment),” Merriam-Webster
Online  Dictionary, retrieved -11/ 13/09, from hitp://www.merriam-
webster.conifdictionary/ term.

Finally, the court should look to the words and phrases in the
policy surrounding the undefined term as a guide to its meaning.
Whiteside, 7 Wn.App. at 792. In this case, Part M (12) and the word
“term™ must be read together with the clear language mandating renewal
in Part B (CP 30) and the Schedule (CP 35).1 hi doing so, the only
- logical reading of “new term” is in the context of premiums due. The

Schedule states the renewal premiums in” increments up to an annual

® A Schedule which constitutes & part of an insurance confract should be read and
construed with the entire policy, See Primerica Life Ins. Co. v. Madison, 114 WnApp.
364, 366, 57 P.3d 1174 (2002) (a rider is part of a policy). : '

26



premium. (CP 35) It would not be possible to pay for a policy such as
this unless a policyholder selected a defined “term of coverage” fof paying
premiums. The only reasonable interpretation of Part M (12) is one that is
consistent with the other terms in the Policy"i and is that the Policy must
be renewed as long as premiums are paid and payment of premiums are

due in up to one-year term increments.

2. Tebb is not a different ground for denial of coverage

in this cage.

Appellant claims that relying on Tebb was inappropriate becausé
Medlico had not argued that Ms. Bushnell’s Policy was a “continuous”
. policy. He also argues that Tebb was not raised as a basis for denial of
coverage and consequently Medico is estopped from relying on.it now,
citing Bosko v. Pitts & Still, Inc., 75 Wn.2d 856, 864,‘ 454 P.2d 229
(1969). Finally he argues that the trial judge improperly injected a new
issue into the case by raising Tebb.

(a) The Bushnell Policy was a “Continuous”
Policy.

Medico denied coverage on the basis that Ms. Bushnell had not
been hospitalized prior to admission to nursing care as required by her
Policy and for lack of payment, Tebb does not provide a new basis to

deny coverage; it did not create a new issue, It merely furnishes further

" (and is also consistefit with Constitutional rights)
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support for the position that the hospitalization clause was valid and a

proper basis to deny Ms. Bushnell’s claim, Appellant has cited no

authority holding that an insurer must provide an insured a Memorandum
of Authorities Jisting every possible statute, case, or other legal authority
supporting a decision to deny coverage.

(b) Estoppel does not apply in this case. -

The cases relied on by Appellant for his position that Medico is
esio'pped from raising “continuous” policy argument are factually
distinguishable. In Bosko v. Pitts & Still, Inc., 75 Wn.2d 856, 864, 454
P.2d 229 (1969), Bosko, a contractor, built a sewer line for the city of
Tacoma. It had an insurance policy with Lloyds to cover any damages
arising out of the construction. Id. at 857, Bosko negligently dumped
waste that led to a landslide which caused damage to a railroad engine and
tracks. Jd. at 858. Lloyds denied coverage claiming that the situation was
one of trespass that was not covered by the policy and damage to the
engine did not exceed the deductible. Jd. at 859, Only after a lawsuit was
filed did Lloyds raise a claim that there was no coverage because Bosko
had motor vehicle insurance that would cover any damage caused by the
dump trucks. This was an improper denial of coverage under a completely
sepatate policy provision than had been previously asserted. Lloyds was

éstopped from raising it. Id. at 864.
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In Moore v. Nat. Accident Soc'y, 38 Wash. 31, 80 P. 171 (1905),
the insurer denied coverage for failure to give timely notice of the claim,
Id. at 32. At trial the case was dismissed on the basis that Moore had
failed to furnish proof of his injury. The court held that this was a
different condiﬁon of the policy which the insure had waived it when it
denied the claim without originally raising this ground. Jd, The insurer
was estopped from relying on a different policy provision. Medico has
only relied 611 the hospitalization clause and the payment clause in
&enying Ms. Bushnell’s claim."”” As previously noted (see note 9, supfa),
it is Appellant, rather than Medico or the trial court, that initially raised the
“new” policy issue, |

. As stated above, any reliance on Tebb is not a denial of coverage
based on a different policy provision. Furthermore, no prejudice has

resulted to Appellant from Medico not citing Tebb in its denial letter to

‘Ms. Bushnell. She did not forgo pursuing other coverage or another

possible solution to her situation.

* The out-of state cases cited by Appellant are likewise distinguishable. In each case the
insurer belatedly raised a new ground to deny coverage based on a different policy
provision. See, e.g. Lancon v. Employers Nat, Life Ins. Co., 424 S.W.2d 321, 323 (Tex.
Civ. App. 1968) (claim denied because loss did not occrred with time period allowed;
later insurer claimed injury not related to covered accident, Insurer was not estopped to
raise second basis because there was no evidence it knew the facts to support second
basis at time claim originally denied); AMiddlebrook v. Banker's Life & Cas, Co., 126 Vit.
432, 436,234 A.2d 346 (1967) (insurer denied claim based on fraud; at the close of trial,
it raised additional defense that the sickness claimed by plaintiff did not fall within the
policy definition of sickness. The insurer was estopped from raising the late defense).
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(¢)  Judge Erlick may have been proactive but he
was not inappropriate,

Appellant has.not cited any authority for the proposition that a trial
judge may decide a matter on summary judgment based only on .the
authorities submitted by the parties. CR 56 contains no such restriction.
In this case, it was within Judge Erlick’s discretion to guide oral argument
and his duty to decide the law. This is not the same situation once Ia case
is on appeal wheré the géneral rule is that an issue or theory, not first
presented to the trial court will not be considered on appeal. Hanson v.
City of Snohomish, 121 Wn.2d 552, 557, 852 P.2d 295 (1993); RAP
2.5(a). RAP 12.1(b) provides:

If the appellate court concludes that an issue which is not

set forth in the briefs should be considered to properly

decide a case, the court may notify the parties and give

them an opportunity to present written argument on the

issue raised by the court.

Certainly, if the Court of Appeals may ask for briefing on an issue not
raised‘ in the trial court, a trial court judge. inay ask for briefing or

. argument on the applicability of a particular case if it was not cited by the
parties (particularly where, as noted previously, the parties tﬁemselves
have first raised the issue in the trial court),

E. THE HOSPITALIZATION | CLAUSE WAS NOT

CONTRARY TO PUBLIC POLICY AT THE TIME THE

POLICY WAS ISSUED OR AT THE TIME THE CLAIM
FOR COVERAGE WAS MADE
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Appellant claims the .hosj)italization clause is void because it is
against public policy. This issue has not been directly addressed in
Washington. However, an identical policy provision was held not to
violate public policy in Brock v. Guaranty Trust Life Insurance Company,
175 Ga. App. 275, 333 S.E.2d 158 (1985). In that case, the plaintiff was
admitted to a ﬁursing home for Alzheimer’s disease. She subsequently
’had two hospitalizations for urinary tract infections. Following her second
hospitalization, she sought benefits under her nursing care policy. There
was no dispute that she returned to the nursing facility for her Alzheimer’s
condition. “The record established that Mrs. Brock’s conﬁnemcnt in the
nursiﬁg home was at no time preceded by a period of hospitalizaﬁon for
Alzheimer’s disease.” Id. at 277, 333 S.E.2d at 160,

The plaintiff in Brock argued that the hospitalization clause was
contrary to public policy. /d, The court noted that there was no authority
for that positioﬁ. Id. It reflected: “The public policy of this state is
created by our Constitution, laws and judicial decisions.” Id. The court
held that there was “no established public policy impediment . . . to an
insurer limiting coverage only to those first hospitalized and then confined
to the nursing home for the same sickness that necessitated the hospital

care,” Id. at 277. “It would be up to the legislature in this instance to
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declare the public policy sought by plaintiff, as we do not believe it within
the proper sphere of judicial policy-making but more appropriately within
the realm of political decisions.” Id.

At the time the Policy was issued to Ms. Bushnell, there was no

Iegislatively- suggested or mandated public policy that hospitalization.
clauses were not allowed. The Washington State Legislature explicitly
expressed a public policy in RCW 48.84.910 to uphold as writreh
imﬁmce policies issued before January 1, .1988. Thus, at the time the

claim_for benefits was made in 2007, public policy was that the Long-

Term Care Act was not applicable to policies issued prior to January 1,
1988, and consequently, policy provisions, such as the hospitalization
clause, pre-dating the Act did not violate public policy.

Public policy in Washington “is generally determined by the
Legislature and established through statutory provisions.” Cary v. Allstate
Ins. Co., 130 Wn.2d 335, 340, 922 P.2d 1335 (1996). “Generally, a
confract which is not prohibited by statute, condemned by judicial
decision, or contrary to the public morals coniravenes no public policy.”
Bates v. State Farr.n, 43 Wn. App. 720, 725, 719 P.2d 171 (1986). The
starting place to look for public policy ié applicable legislation. Cary v.

Allstate Ins. Co., 130 Wn.2d at 340, Said another way, a contract not
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prohibited by statute is not against public policy. For example, in Cary,
the plaintiff challenged an insanity exclusion. The court held:

Although Washington courts will not enforce limitations in

insurance contracts which are contrary to public policy and

statute, insurers are otherwise free to limit their contractual
liability. This court has occasionally questioned the
wisdom of certain exclusion clauses, but it has rarely
invoked public policy to limit or void express terms in an
insurance confract even when those terms seem
unnecessary or harsh in their effect.

Id. at 339-40, 348 (footnotes omitted).

The terms of the Washington Long-Term Care Insurance Act,
except for those specified in RCW 48.84.060, were expressly stated not to
apply to policies issued before January 1, 1988, RCW 48.84.910. Statutes
are to be given prospective effect only, unless there is legislative intent to
the contrary. Dragonslayer v. Washington State Gambling Commission,
139 Wn. App. 433, 448, 161 P.3d 428 (2007). Since public policy derives
from legislation and judicial decisions, ﬁJublic policy also should have
prospective effect only. The clear legislative intent of the Act was that is
was to have prospective effect only. Thus, as stated above, there was no
stated public policy, legislative or otherwise, in Washington, contrary to
the hospitalization clause at the time the Policy was issued and at the time

the claim for benefits was made. Public policy was that the Long-Term

Care Act was not applicable to policies issued prior to January 1, 1988,
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Consequently, the hospitalization clause in Ms. Bushnell’s policy did not
violate public policy.16

F. THE_TRIAL COURT DID NOT ERR_IN HOLDING
THAT MEDICQ’S DENIAL_OF COVERAGE WAS
REASONABLE AND NOT iN BAD FAITH.

1. There are no facts in the record to support a claim
of unfair and deceptive sales and marketing of the
Policy.

Appellant complains sbout unfair or deceptive sales and
marketing of the Policy to him in violation of RCW 48.84.060.
Appellant did not raise this issue in his motion for summary judgment
(CP 80-94), or in his opposition to Medico’s motion for summary
judgment (CP 352-50). He raised it for the first time in his motion for
reconsideration of the summary judgment order. (CP 409-10) As stated
several times above; the “facts’ submitted to the court raising this issue
were in a declaration filed with Appellant’s motion for reconsideration.

Medico was not given the opportunity to respond to those “facts.” Those

“facts” are not properly before this court and should not be considered.

18 This case is a completely different situation than that presented in Mutual of Enumclaw
v. Wiscomb, 95 Wn2d 373, 622 P.2d 1234 (1980), cited by Appellant. That case
concerned a “family exclusion™ in an auto policy that conflicted with RCW 46,29, the
compulsory financial responsibility law. There was no discussion about when the aufo
policy had been issued and whether the policy was valid when issued.
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(See Note 1, supra, and Respondent’s Motion to Strike filed November 30,

2009.)"7

2. Appeliant never raised a question of fact as io the
investisation, claims handling, or denial of Ms.
Bushnell’s claim. Judge Erlick properly held that
Medico did not act in bad faith,

Aﬁpeilant’ argues that determining if an insurer acted reasonably is
a question of fact, However, the undisputed facts before the trial court
showed that Medico gathered all necessary information and considered the
terms of thé Policy and its payment history .bef(l)re &enying the claim.
Appellant never submitted any facts or law to show that Medico’s actions
were deficient or unreasonable. He never subrﬁitted any facts or law to
show that Medico personnel could not reasonably rely on its legal .and
compliance departments or upon their on-going training as to the viability
of policies issued by the company. Ms. Jackson, Ms. Richard aﬁd, in
patticular, Mr. Lawler were well aware of the process for approval of a
policy, the review of policy form 3355 in light of the enactment of the
' Wéshingtoﬁ Long-Term Caie Act, and the determination thafc the new law

did not affect policies issued prior to January 1, 1988. Medico knew the

" At no time has Appellant disputed any of the facts surrounding the investigation,
evaluation, and denial of the claim., He complained that Medico did not consult a
Washington attorney before denying the claim, (CP 91) This was the only specifically
detailed wrongdoing he claimed to substantiate his claim of a bad faith investigation or
claim handling. He never cited any authority that requires an insurer to consult local
counsel before denying a claim. Appeliant has not raised this issue on appeal.
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hospitalization clause would not be valid in any mew policy issued after
December 31, 1987, and it took action to changé future policies.

Appellant never raised a question of fact that would have entitled
him to relief under CR 56. On the other hand, Medico showed that there
was no question of fact and it was entitled to judgment as a matter lof law.
Consequently, Judge Erlick found that denial of coverage was reasonable
and not in bad faith. Here on appeal, Appellant still has not pointed to any

question of fact. Judge Erlick should be affirmed.

G. APPELLANT WAS NOT ENTITLED TO ATTORNEY’S

FEES BELOW_AND IS NOT ENTITLED TO FEES ON
APPEAL. '

Appellant is only entitled to attorney’s fees if he prevails. He did

properly did not prevail below and should not prevail here. See Olympic

. Steamship Co. v. Continental Ins. Co., 117 Wn2d 37, 53, 811 P.2d 673

(1991). No attorney’s fees should be awarded.
V1. CONCLUSION

The hc-)spitalization clause in Ms. Bushnell’s Policy is valid. She
failed to pay premiums for any coverage after February 28, 2007.
Medico properly investigated the claim and reasonably denied it. Based
on undisputed facts, Medico_ was properly entitled to judgment as a
matier of law. S.ymmary judgment and dismissal of all claims against

Medico were, therefore, entirely appropriate. Respondents Medico
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respectfully request this Court to affirm Judge Erlick’s Order Granting
Summary Judgment and Order denying reconsideration.
Lt
Respectfully submitted this % day of November 2009,

Ltz T frhe

CELESTE T. STOKES, WSBA # 12180
ROBERT W. SWERK, II, WSBA #6665
Attorneys for Respondents

Appendix
A, CP30-35, Policy and Schedule
B, CP 47-48, Denial Letter, June 20, 2007
C. | CP 367-69, Order Granting Defendants’ Motion for

Summary Judgment and Denying Plaintiff’s Motion for
Summary Judgment,
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APPENDIX A

CP 30-35, Policy and Schedule
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Thin policy i & legul contract between you and us, READ YOUR POLICY CAREFULLY. o

Part : ‘ Paxt .

Benefits . vive e, TR« R ) Gtharlmpnt_’imnt?iwisiona.........&.....-...M_ f

' Deﬁniﬂotlﬂ ccccc s st rcnacnayy de s s as i nnga F P&yment‘)fc}ﬂ[ms cn'-ct.luo-nio.:..a--.nt-o-L j
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HowToFileAClaim,.........c.0veene. 0 K Renewal Agresment......................... B |,
Maximumﬂeqeﬁta............i....._....‘E RightToReturn . ....oouuioiii i A Jl
PART A PLEASE READ . ;
30-DAY RIGHT T0 RETURN |

-we eannot refuse to renew your policy unless we do the same to al) policies of thiv form lesued to persons of your
. clasa (for example, age) tn your etate, Your policy etays in foree during your grace pericd. Norefusal ofrenowal

| ML3ISOW 86
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mprpmalmn 34 4 = At e ia s mWeA e s o,

" DUPLICATE

-MEDICO LIFE
INSURANCE COMBANY |

1
Omaha, Nebrasks - A Stue Company . "
! i

The premium you, the Insured, paid pus this policy in force e of the Policy Date, That date is shown in the
Srhedule, The Schedule j# attached und is a part of this policy. :

ALFPHABETICAL GUIDE TO YOUR POLICY

Pleage rend your policy, If you ave nyt satisfied, send it back to us or to the sgent whe sold it te you within 80
dnya after you receive it. We will return your money, That will mean your policy was never in foree,

PART B ' RENEWAL AGREEMENT ‘ -
Aslong a8 you pay the renewal preminm then {n effect on the date 1t ig due or during the 31-duy grace period,

will nffect » claim existing in a confinement period,

We can change your premium only if we do the garw to all policles of this forin issued to perzone of your clasg
(for example, age) in your atate and we will notify you in advance of the dve dote,

PART C : PRE-EXISTING CONDITIONS LIMITATION

Conditions you heve had in the five yearn before your Policy Date are NOT covered tmtil your policy has be?i: i
i force nt lesst six months. This -applies to any injury you veceived or 2 alekness making itself known o

medically treated within five years hefore yout Policy Date, A sickness makes itselfl known when 1t wonld '

|

!

cause & prodent percon to seck modieal advice or trantment, .

PART D EXCEPTIONS
We will NOT pay benefits for. . '

A1) loss while this roverage is not in foree;

(2} quicide or attempted suicide; )

(3) interiional, selfinfluted injury; i

{4) ments] or nervons disorder in the absence of organic hrain disease; and
{5} wervices for which no charge normally is made, © = )

SEILLED AND INTERMEDIATE NURSING POLICY

. -
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PART E ’ MAXIMUM RENEFI'TS

‘The maximum benefits we will pay duri'ng your ifetime ave chown in the Schiedule, After the maximum
henefits have been paid, your coverage ends, - . '

LTI SRR

- . e e _._._...,-._.l
.
)

LIPS

PART F y DEFINITIONS

(1) "Cotinement Perind™ starts with the fivet full day you are confined in a covered facility ang aither
"vocaive benefits undor this policy or would be qualified to receive beuefits exvept for an olimination
- poriod, Tt ends when you are no langar confined in 2 vovered faciily, If you are in a canfinement pariod, &
return to the hoapital for leag than three days in a row will not gtart & new confingment patiod. A return

tn the hogpita) for three days in & vow or more, however, will start a new confinenwnt perind,

" — R e g ——— 4 e e AW -

TR -

. (2} "Elimination Perind" monns the number of duys fut which benefits ate eliminsted in congideration fora |
reduced premivm. The elimination peviod, if any, starts on the date that benefits would otherwibs begin
and it i fn effect firr the number of daye shown on the Schedule. Only one elimination perfod will be ap. !
plied to any one ¢confinement period. ' o ' 1

B e Arae & mesr

X (@ "Home Confinement* menny your continuous confinement while under the regular caré ond attendamce :
' of a physician () in your home or blood relative’s Worae ot () in that pattof a hogpital uped ne a convales. -

cent ov vept home or self-core facility. Visite v the dootot's office or hoapital for dingnonlgor trestmentdo

not terminete conftaement, '

{4) "Hoapital” moans a pluee licensed or recognized as o hospital by the uppropriate authority of the stato in
which it 9 Jocated. It does NOT mean that part of a hospital ov institution which is Nesnsed or used prin.
¢ipally s a contlnued- or extended.-vaxs fucility, convaleccent nuvsing facility, nursing or rest Home; or

" home for the nged, NO BENEFITS ARE PAYABLE FOR HOSPITAL CONFINEMENT, ‘

{6) “Injuries” mean ncoidental bodily injuries. 'Thoy nivst bo rerwived while Jour policy is in forca. Ales, they
wust regult in lops indeperident of sickweas and uther canses. - - o

b meme e s e - 4

t6) “Sickness" meany n aickness or disease that first manifests itself move than 80 daye after your Polfey
Date, K '

{7 "Nursing Facility” (under Part ¢ of thig policy) means a faellity or hat part of one which: (a3 ieoporated
- pursuant to law: (b) is engaged in providing, in oddition tv room and board acoommodations, skilled nurs-
ingeate or intérmediate natsing care vndor the supetvision of 2 duly licensed physietan; lcrprovides von-
tinuous 24-hout-a-day pursing aervice by or under the supervision of a gruduete profesalonal reglstersd
nuree (RN or Neansed practical nurse (BN, snd (d) maiitaing o daily medica) record of each patient,’

¥ is NOT & place that is primavily uged for; vesl; the cove and treatrent of mental diseases or disorders,
. drug sddiction ar aleoholiam; or cusiodia), or ednoational care, .

e ATy —

A s e nh e A ——

(8) “Sleilled Nursing Care™ means setive nursing and/or roatorative vehalilitation rervices given to treat an
unalable health condition. There must be a care plan for the putient's recovery which is garvied out on a
daily hnsie. A phynician must certify that youneed such cere, These.services must medically require the
alilla of ticonsad or cervifled technical or professional porsonnel pending stabilization,

It is NOT: aﬁppnrtive nervicea of = atabilized conditinn; care which ean be. losrnod and given hy wnli-

-
AR . . ——

HE censed or uucertitied medical peraonnel; roptine health care servicea; general matenance; routing ad-
_ miniatration of oral or nonprescription drige; pr general supervision of routine daily activities, !
' (9) "Intermediate Nussing Care" memns vuraing eare ordered by a physiclan to tredt o covaved injury or

v sickness. This care must be given, under the supervision of a physician, by Heenwed or certified moraing .
personnel. These sorvices include, but are not limfted w: active nursing or muintensnce therapy:acora !
pkm. len than, the Jevel of ckillod nursing cave: supervision of a stabilized health condition; or on. ! :

« vivenmental comrel to insure the patient's safety. A physician most cortify that you need such care, It | {
dees NOT inclnde skilled nursing or custodial cave. : :
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. X {10) “Cusladiul Care Facility” meune a facitity ur that part of one that regularly provides room, board, and
~ persanal help in fueding, dressing and-othor egsential daily living activities. It musi, give cave fo thrseur

inove residents who, not needing daily nursing care, cannol properly care for themselves due to age, ¢

sickness, diseane, or physical or mantal impairment. The focility must.be licensad by the state in which it i

is localed i0 provide such custodial eare. ‘The owner or administrator cannot ba related \o you by blood or ;‘;,-"e
mnarringe. o

(1) “Custodial Core™ means that care usnally given to residenta of g eastodial care fasility who, not nyeding 3
. dnily nursing care, cunnot properly cave for themselves due to age, sickness, disense, or physical of men-
tal impairment. A physician mugt certify that you need suth qare, -
tl!!i "Physivian™ meanes & licensed practitioner of the healing arts ncting within the scope of hisfhar livenas.

(13) “Schedule™ i atiached to and is e part of this policy. - ' ¥

(14) “You" or "Your" mesns the Insuted named in the Schedule., _ , i -
A6 “"We™ “Un™ ue “Our’ means Medied Life Treuranen Cumpany, "

PARTG SKILLED NURSING CAREAND 3
INTERMEDIATE NURSING CARE BUNEFITS =~ S

To he eligiblo to reesive benefits under Pari d{u) and Par{ (ith), your confinement wast;

(1} be in a Nursing Facility; o
(2) ba recummended by  physician; %
(3) stact within 14 days after requirved hospital conflnement of at loast three doays in o row; end } .
(® be for the continued treatment of the condition(s) for which yow wets jn the hospital. W

Gta)* SKXLLED NURSING CARE BENEFIT . . ' '

Whed you are confined and get Skilled Nursing Care; we will pay the benefit shown in tho 4
Schedule pubject to any elimination period ghown in the Schedulo. The maximum nunsher of daps Y
payable in & conlinement peviod and dwing your lifetime Is shown in the Behedule. il

. . . : %
Every 80 days during this time, your pliysieian roust certify that Skilled Nursing Care is stili ﬁ
necded, The physician cannot be a propristor or employee of the Nureing Facility, The divectoror - I
adminjstvator must certify you actunlly receive this leve) of core, i

i

Gib) INTERMEDIATE NURSING CARE BENEFIT : *‘

' - When you are confined and get Intermediate Nureing Care, we will pay the henefit shown in the H
Schedule. The benefit we pay will be subject to any eliminatiny period shown in the Schedule (or o ! !
confinement period. The maximum number of days payuble in u, confinement period and duving

your lifetimo i shown in the Schednls. - . . e TE

PART 11 OUSTODIAL CARE BENEFIT, "
. i

When you are confined in a Custodial Care Focility and get Custodial Care, we will pay the benofit shown in -~ !
the Schedule. The maximum number of days payable ina confinement pevind is shawn in the Schedule. The f.’—f
confinemvent must: . : ' "
(1) bogin immadiately oftor confinement in a Nursing Facility for which we paid you Bkilled Nursing Care
or Intermedinte Care benufits for 20 or more days in a row; and : o »

2) be for the continued treatment of the condition(s) for whith you wore in the Nursing Facility.
PART I ) HOME CONFINEMENT BENEFIT

When you are confined at home immediately after a hospital stay of at leart threo days in a row, wo will Py
you the benefit atiown in the Schedute. We will Fay up to the unme nunibey of duyw ns your prins hospital stoy,
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When you go diveetly from a hoapital to a Nursing Faciiily and are then jmmediately home confined, we will
pay up to the number of days as yoor combined stays. :

The maximum rumber of dayz payable in a confinement pariod will nol exceod 80. &, benetit for home confine
ment will not be paid if we pay henefite under Custodial Care for the same ennfinement period,

PARTJ AMBULANCE BENEFIT

When you need s licensed ambulanee service to or from a hoepitel where you ave confined an a reatdent bed pa-
tient, we will pay the embulance benefit shown in the Schedule. Our payment will be limited to one such

benefit during any one confinement period.

PARTK " ' HOW TO FILE A CLAIM

{1} Notice of Claim: Yon must give us written notiee of a clain within 20 days (30 days in Miissinsipph: 80

dayo in Kentucky; 6 monthe in Montana) atter logs starts ur an snon us you cnn, You may ygive the hotice
or you ¥ay have someone do it for you. The notice should give your nwme and palicy numiber, Netice
should be mailed 1o our Home Office in Omaha, Nebrasko, or to one of our agents,

(2) Cloim Porms: When we ruceive your notice, wa will send you formy for fiting proof of lnas, 1f these formy
are not gent to you in 16 days, you will have met the proof of Inss rule betow il in 98 days ofter the loss
began, you gave us & wyitten statement of what happened,

(3)  Proof of Loas; You must give us written proof of your lous in 90 days or as 5001t 18 You ean. Buot pruof
must be furnished within 15 muonths after.loss began, excapt in the absence of lugal capacily,

PART L ' PAYMENT OF CLAIVS

All benefits will-he paid as avon as we receive proof of loss,

The benefit (If any) for tous of ybur fife will he pald to the beneficiary, Other Jasues witl-be paid to you. If no
beneficiary is named, the benelit will be payable to your estate. Any other geerued bunefits unpaid at your
death may, ot our optinn, be paid either w the beneficiury or ta your eatate

JF eny benefit in payablo to youv entate, to a minor, or to any persen 1ot able to give n valid velense, we miy pay
up to $1,000.00 ty any peraon we find entitled to the payment. Any payment we make in good aith will fully
discharge us to the extent of the payment, , '

PART M : POLICY PROVISIONS

{1} Entire Contract; Changes: This policy, with any sttachments (und the copy of your application, il al-
tached), in the entire contract of insurance, No ngent may change it in any way, Only ao offiger of suty
con approve o change. Thot chenge munt be whown in the policy, S

() Time Limit on Certain Defenses: Aftor two years from the Poticy Date, no mismtatements, except
fraudulent misstalemuents in the application for the policy, tan be used to void the policy or to deny o
elaim for los incurred or disability commencing after the expiration of such two.vear period, '

No claim (ot lnds that starls move than aix manthy after the Policy Date ean be reduced or denled on the
grounds that a condition not excluded frum coverage existed prior to the Pulicy Date,

(3) Grace Perlod: Your premium must be paid on or before the date it js die or during the 81.day prace
period thal folloWws Your policy btaye Tn forée during vour grace pericd, You gl_w_uw‘g%r;m frace

fefind unlssn Four policy T he reniewed, We will sond you notice of tonvenewad al Teaa: 30 days
ofe your premium iy due, -

4) Relustatement: Your podey w1l lapae if yau do not pay your prémium befuve the end of the grace perind,—

If we later accopt. a premiviin and do not require an application for reinstricment, that paynien will put
this policy back in force. If we require an application for reinstatement, this policy will be put back in
force when we approve it. 1t we il to notify you of disapproval within 45 divys nf the date of application,
your policy will be put back in foree on that 46th day. ‘
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' ’
A T T O e L L D R R e R R L i L
- v P
) :

Your ru.-iuhtal.ud policy wil) cover ohl:.v logs due tn secidental injury that beging after the date your policy
waa pul in force, Alau, it will cover only loss due Lo sickness that begine more than ten days after the date
the policy wag pul hnck in force, - .

-

In all othet respects, you and we will have the same rights under thie policy that we hud before it lapted
‘uniess there are gpecial conditions that apply to the reingtatement. If there ave, they will be endorsed on
or atisched to the policy. The premium we oceopt to reinstate this policy may be uaed for = period for
which premiumg had not been paid. But. It will niot be usad for any pariod mere than 80 days before the

- reinglatomont dalo.

-

-:-__—-nqz-_mn-;--.-...—-_

— Y e Yop ! b’ s ] e s B
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§ . '
(1)) Ph%slcnl Examination: We, st our exponss, can have you examined az often a3 needed while o ciaim is
pending. . )

3

(@ Lepal Action: You cun’t bring o legal ackion to racover under your policy for at least 60 days afler you
have given ua written proof of loss. You can't start such an action more than three years (five years in
Kangas} after the date written proof of loas is voquived,

(7) Chiangre of Bencliciary: Assignment: Only yon have the right to change the benaficiary, This right is
yours unless you males a heneficiary designation ihat. may not be changed. Cangent of the beneficiavy is

% * notrequired to mnke a change in this potiay. Also, such congent is not requived to survendor Uhis potiey o
o * Lo assign the benelily, . '

e BRES o
- el T

B s bl i

P

I
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; (8) Missiotement of Age: If your age has besn misstated, the amount paysble will be that which the
y premivm wonld have hought at the correcl age. ‘

& (8 Intoxicants and Narcotice: We will not be Yiable for loss suatained biecause of your being intoxicated.
1 Not will we be ligble for logs sustained because of your baing under the influence of a narcotic. This pravi:

a4 WY

sion will not upply to naveotics given on the advice of a physician,

{10} Tilegal Occupation: We will not he Hable for any loss ta which a con Lritwiting causg.wis your commis.
sion of ar allempl to commit a felony. Nor will we be liable for any losu to which a contribubing cause wax
- your being engaged in an ilogal occupation,

(L1) Other ¥nsurance With Ust You may have only one policy Tikee this one at any one Lime. If you have more
thari one such paticy, the one you, your beneficiary or your estate seleats will remaln in force. We will

return all premiums paid for alt other such policles.

L T e, e AT Gy g g e S < s
I Ty P o Il ey w

CoW
! (12) ‘Term of Coverage: Your covevage starts on the Policy Date at 12 o'clock noon standard time where you {;

I live. It ends nt 12 o'elock noon on tho same standard time on the first renewal date. Ench time you renew |

4 your policy, the new term: beging when the old term ends. : 33

1 (13) Conformity With State Stulutes: The provisivne of the poliey muost eonform with the faws of the stotain 5:‘

. which you reside on the Policy Date. If any do tiot, this clruse amends them s that they do cunform, i:

] B . ' ;;i

P :i

':: ‘This policy is vigned {nm our behalf by our President amd Scerntary. 3 i

; ’ i

: : | Y i
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{ Secretary : Ve et Previilom ;kii.
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: 'MEDICO™ LIFE INSURANCE COMPANY
N~ 1515 SOUTH 76TH STREET '
: : OMAHA, NE 68124

DUPLICATE

SCHEDULE
POLICY RO. - OB78225 POLICY TYPE - 3355

INSURED ~ EVELYN R BUSHNELL'
AL F BUSHNELL
PO BOX 1450 ‘
ISSAQUAE WA 98027-0059

B ‘ : ——mmmme RENEWAL PREMYUMS ~—~--
POLICY DATE-.--....:.- R 10/09,1986 60"DAT-O0||00----1|| 5124050

SEMI=ANNUAL......... $373.50
'ANNUALI‘IICIII..I..OI ssshbao

POLICY LXFETIME MAXIMUK BENEFITS....vsvsernceesesereneness $190,000.00
. LIFETIME MAXYNUM BENEFIT DAYS PAYABLE

SKILLED NURSING CME!.IOQCCQIGIIIQDQUOI‘IIDIIQIOQIIIOI.. .2190
INTEWIATE WRSING Utaillrlnuoclbc--o-oulnacn----cqaoo 360
ELIMINATION PERIOD FOR ANY ONE ) :
CDNFI"EHENT PERIOD-Q‘-|-u-aca.nu---.--c--bunanacuouotcnao 20 DAYS
SKILLED NURSING CARE DAXLY BENEFIT :
FIRST 20 DAYS IN A CONPINEMENT PERIOD.....ccoevnn. srreae $.00
215? DAY UP TO IaisT Dﬁ?-o-qooaat cvqsoao-n----c-nolch»q. $4°-00 .
1013'1' DAY m" ZZIUTH DAY--:---«:--¢ IR R TR XN NIE X R N $80'00
INTERHEDIATE NURSING CARE DAILY BENEFIT
FIRST PAYABLE DAY IN A CONFINEMENT PERIOD THRU 180 DAYS. $20.00
181ST THRO 360TH PAYABLE DAY.......veeenreranns beatbnenen §$40.00
CUSTODIAL CARE DAIIA! BENEFITOllelQlullhlat‘h-‘t’ll'.'l-vlvl 815000
MAXIMUM DAYS PER CONFINEMENT PERIOD,.............. senane 180
HOHE COWI”E“NT DAIL? BENEFI“IC!II‘-..&o..d—-onllll.'ltﬂlull $15-00‘
MBULANCE BENEFIT-----c»---ciolnnua-n.a4---oc--n ------ [ EE R $25.00

POLICY' 3355 © PLAN 3 OPTION B

C¢ 35




APPENDIX B

CP 47-48, Denial Letter, June 20, 2007
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Reproduced Image for Policy 0870225, BUSHNELL, Claim Humber 990003

L
it

-

MEDICO" GROUP:
Medica ilsurance Company « Madive~Life insurance Company

- coPY

Evelyn R. Bushnsl] Policy Number: UB78225
%L F Bushinell :

PoBox K50

Yssaquah, WA 90027

Dear Mre Bushinell;

G onrder for benefits to be provided wader this policy, cortain vequircmtents veust be mee,
Dased on the infomation received Gom Lalke Vup Gardess, it hap been determined that
thesa poficy reqminsments fisve not beea met for the suning fcility cue you have been

weoeiving sinoo 02:24.2007, Please let me take & moment 1o explain this cleims _
© detesonlnstion,

Por policy tams, beoefiey for skiod or inlenmediste core will be paysble g3 long s the
Insumod mcets thet following conditions:

1.) Be in» nupsing facility;
2)) Berecommended by a physician; _ .
3.) Stwrt within 14 days sfter required hogpital confirement of ut Yoast 3 days ina

ow;
_ 4.) Be for the eontinued treatment of the coaditions for which they were in the

Baned o the docusmettiation neocived from Exle: Yue Ganlens, you were adnitoed
divectly in the sursing fucility Gom your bome. Since you didl not keve s prior
hospitatieation for ax least 3 duys before your admit isto Lake Vue Gerdeny, the policy - -
requiremmente have not been et and henefits cannot be provided at this fime,

Algo, please b sdvinad that your Jong term csra piilicy lapeed on 03-01.07 ss we did ot
teouive a renewal premium from you. '

P .

I there is any additiowal information that you feel would affact the itewdling of this claim,

ploase submit copies of the medical docomenistion in the yellow eavelope tus iy
provided and wa will bo bappy to roconsider this claims determination,

+

N Pratecting Your Future Taday®
ISISSouth ToMSereer o Copyult. ORI o KE)JMG00 o e MIDINSLP o wovrer srormeniion.com

Cy 4%




£z CoPY

-

N MEDICO" GROUP

Medico Insurance Company » Medico Life insurance Company

1 am sorvy thet 1 eould not mwmmammumm If you shonkd have
sy questions or comcerns reganding this inforoution, pleave o not besitate to coztact Mo
directly &t £02-39)-6900 Exte339,

Sincerely,

Protecting Yot.r Future Today® .
nnp:oduced mqe for Policy UB762Z5, ausﬁﬁt EI;E Humbax 555 3

1072472007 tage 128

N
Reproduced Image for Policy OB7822S, BUSHNELL, Claim Number
. . 1271772007

ceug




APPENDIX C
CP 36769, Order Granting Defendants’ Motion for Summary

Judgment and Denying Plaintiff’s Motion for Summary Judgment

40
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1 ' T T T AR The Honorable John Erlick
5 OQQZQ:U“W} Jui -t A | Date: June 4, 2009
‘ G CUJNTY _ Time: 9:00a.m.

2l \'ﬁQ 6\\‘\ oPEL O COURT CLERK | e IR

3l & Q\‘b SEATTLE. WA o

Cﬂo\}(& . Fangad

Qo‘?‘i@ : Wi O e

3 BADCLEY-MULLING LN

6

7 .
8 SUPERIOR COURT OF WASHINGTON
9 IN AND FOR THE COUNTY OF KING
10l EVELYNR. BUSHNELL, individually, and ) , )
LEROY F. BUSHNELL, individually, as ) :

11| @itomey in fact, and as guardian ad litem for No. 07-2-38744-7SEA .
EVELYN R, BUSHNELL, Pefendants

12 ORDER GRANTING RhBEFEFS

Plaintiff, ) MOTION FOR BB, SUMMARY , |

13 )y JUDGMENT AND DENYING Vlanirffs

V. )} DEERNESSECER =2RaSt -M FOR

14 . ) SUMMARY JUDGMENT '

I e O s

[ Corporation, and L [RRAPOSED

15 INSURANCE COMPANY, a Nebraska ) 2]
16| Corporation, g
- e i 3
18 | S '_

0 THIS MATTER having come before the court on Plaintiff’s Motion for Summary
Judgment and Defendants’ Motion for Summary Judgment, and having reviewed the
following pleadings: |

1. Plaintiff’s Motion for Summary Judgment;
2. Declaration of Randall C. Johnson in Support of Plaintiff’s Motion: for Summary
Judgment and attachments thereto;
3. Defendants Response and Counter Motion for Summary Judgment;
26 ' : '
¥ 4 Y .
ORDER GRANTING PLakRe8-S MOTION FOR BADGLEY ~ MULLINS
- Law Gugur PLLC
’ - b Colunmbia Centor
. s (0367




W e =1 ot A W b -

MOON N N r-»a-lt--"r-t--r-a:-y-a---:'
mm&ﬁga—-gooﬂq.a\m.&wuwc_

4. Declaration of Donalci XK. Lawler and attachments thereto;

5. Defendants’ Motion for Summary Judgment;

6. Defendants’ Opposition to Plamtlff’s Monon for Summary Judgment;

7 Declaration of Celeste T. Stokes in Support of Defendants’ Opposition to
Plaintiff’s Motion for Summary Judgment and attachments thereto;

8. Declaration of Donald Lawier and attach;nents thereto;

é. Defendants’ Supplemental Opposition to Plaintiff’s Motion for Summary
J udgment; ‘ |

- 10. Supplemental Declaration of Dorald Lawler and attachments thereto;’
11. Declaration of Counsel Supporting Defendants® Supplemental Oppositlon to
' Sumemary Judgment and attachments thereto; and
12. Plaintiffs’ Response in Opposition to Defendants’ Mofion for Summary

Judgment.

R e ]

'I‘he Court havmg hcmd oral arguments, and having reviewed the files and pleadings
" Defondontt
herem, it 1s hereby ORDERED that Bhamiffs Motion for ml Summary Judgment is
Nt £
GRANTED and E@Mhdonon for Summary Judgment is DENIED.
It is further ORDERED, ADJUDGED, and DECREED that: £
1. The hospital stay requitpsaent found in Ms. Bushnell’s pohcy igfhvalid and

n
Ms. Bushnell 1s‘g:t1tled to coverage as r of law.

2. ©  Medico’s denial of coverage was-lireasonable and ‘in bad faith .and=in

3, 'The case is Afswsswf urth Pfté’ud.c‘c,t....

1

Peberdents
ORDER GRANTING RESENEIFFS MOTION FOR BADGLEY ~ MULLINS
SUMMARY JUDGMENT - 2 Law GRove FLLC

Columbia Center
701 Fifth Avenue, Sulte 4750
Soittle, Washington 93104

Tetopheme: (306) 214560 Cflz GB'
LM US i s
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'l
Done in open Court this E day of June, 2009.
JGE JOHN ERLTCK

Presented By:

Randall C. Johnson, WSBA. # 24556
Mark K. Davis WSBA # 38713 .
Attorneys for Plaintiff Leroy Bushnell

 SHeven Custeld WSTR HQ&‘?
Oehee Sovkes , LaJ‘S'B- P (2SO

Celendemts
ORDER GRANTING PEATRTIFF'S MOTION FOR BADGLEY ~ MULLINS
SUMMARY JUDGMENT - 3 LA Grous PLLE

Colvarbin Conter

701 Fifth Avenus, Sulle 4730
Seattle, Washington 98104

Talaphone: (06} 631-4366 C , bd‘
. 'r'uz'noE\ Ga,l.uu -? 3
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NO:63916.1.1
COURT OF APPEALS

DIVISION 1 .
OF THE STATE OF WASHINGTON

LEROY BUSHNELL, a personal representative of the Estate of EVELYN
: BUSHNELI, :

* Plaintiff-Appellant,

VS,
'MEDICO INSURANCE COMPANY. o Nebraska corporation, and
M

EDICO LIFE IN SURANCE COMPAN Y, a Nebraska corporation,
| | Defendant-Appellees.

PETITION FOR REVIEW

Christopher H. Howard, WSBA #11074
Averil Budge Rothrock, WSBA #24248
Colin Folawn, WSBA #3421 |

Virginia R. Nicholson, WSBA #39601
SCHWABE, WILLIAMSON & WYATT, P.C.
U.8. Bank Cenire

1420 5th Avenue, Suite 3400

Seattle, WA 98101-401¢

Telephone 206.622.1711

Fax 206.292.0460

Attorneys for Defendant—Appellees

Copy




IL

L

VL

TABLE OF CONTENTS

Page
IDENTITY OF PETITIONERS ......cooioreomooorooso oo 1
CITATION TO COURT OF APPEALS DECISION..............o...... 1
ISSUES PRESENTED FOR REVIEW ermsisssesssnssinesamesesnenesnn. ]

STATEMENT OF THE CASE..ccvcvneoseees 2

1.
2
3

4.
5.

The Policy as Issued... crermeeeb st st sr s eeren e an D

Subsequent Leglslatwe Changes .......................................... 4
- The Proof of Loss, Failure to Pay Premiums, and Demal

OF COVETAZE oottt e 3

Procedural Hlstory of the ngatlon 5

Record on Review... 7

ARGUMENT WHY REVIEW SHOULD BE ACCEPTED i

A,

The Decision Conflicts with the Supreme Court Decision
Tebb v. Continental Casualty Co. .. e w8
a, Because Medico does not have the optlon to reject
Bushnell’s individual policy renewal, the appeliate
court should have found a contmuous policy under
‘ TCBD . oot e, 9
b. Becanse the “Term of Coverage” provision does not
contemplate a new policy, the appellate court should
have found a continuous policy under Tebb. .........11

. €. The Decision cstabhshes a rebuttable presump‘uon

not endorsed by Tebp. .. coeeene 12
The Decision Raises Issues of Substan‘tlal Pubhc Intereet
Concerning Insurance Contracts and Applicability of New

Regulations. ............. .13
The Decision Conﬂlcts Wlth Common Law and Insurance
Principles Regarding Lapse of Premium. .. R I

Application of the 1988 Regulations to the Pollcy
Violates the Impairment of Contracts Clauses of the
U.8. and Washington Constitutions. ...........vovovo 16

CONCLUSION.............. i e sb b a At e 19




VIL  APPENDIX

E MAsrmonmgows

Court of Appeals' Decision "
Court of Appeals' Order Denying Reconsideration

‘Policy (CP 30-38) -

RCW 48.84,030 -
RCW 48.84.910
WAC 284-54-150

* Denial Letter (CP 47-48)

Trial Court Order (CP 367-369)
Hxcerpts from Respondents' Brief re: lapse
Excerpts from Motion for Reconsideration re: lapse . .
Tebb v. Continental Casualty Co., 71 Wn.2d 710 (1967)
Oates v. The Equitable Assurance Soc.,

717 F. Supp. 449 (S.D. Miss. 1988)
Hudson Reserve Life Ins. Co.,

245 5.C. 615, 141 S.E.2d 926 (1965)

i



TABLE OF AUTHORITIES |

Page

FEDERAL CASES

Oates v. Equitable Assurance Soc., :
- 717F. Supp. 449 (S.D. Miss. L2423 SRR [ 10 § |

- STATE CASES

‘Hudson v. Reserve Life Ins. Co., j '
245 8.C. 615, 141 S.E2d 926 (1965) ........................ erersessenserssons 11 -

Ketcham v, King County Medical Service Corp _ o
81 Wn.2d 565 S02P.2d 1197 (1972) covveereveerceeemcoooo o 19

Saj%co Ins, Co. v, Ir:sk
.37 Wn, App. 554, 681 P.2d 1294 (1984) ‘ .
rev. denied 102 Wn.2d 1013 (1984) oot 15

Stouffer & Knxght v. Continental Cas, Co., :
96 Wn. App. 741,982 P.2d 105 (1999) SRR I

Teague Motor Co. v: Federated Serv, Ins. Co,, S
73 Wn. App. 479, 869 P.2d 1130 (1994) RPOR O I

Tebb v. Continental Casualty Co.,

71 Wn.2d 710, 430 P.2d 597 (1967)...... ' 1,6,8,9,10,11,12,13, 14
Tremper v. Northwestern Mut. Life Ins. Co.,
11 Wn.2d 461, 119 P.2d 707 (1941) SRR L7 A ¥
' STATE STATUTES

RCW 48.84 iy 13, 16, 18

RCW 48.84.030(2)......oon. . N S 4
RCW 48.84.910 oo 1,4

O O 13

iii




MISCELLANEOUS
5 COUCH ON INSURANCE 3p, §75:20. v,

18 COUCH ON INSURANCE 3D, § 68:40...................

iv

AetEranae s NIt Rt R bbb bin s

oo 10-11




1L IDENTITY OF PETITIONERS.

Defendants-Respondents Medico Insurance Company and Medico

Life Insurance Company  (collectively, “Médico”) ~petition  for

discretionary review pursuant to RAP 13, 1(a) and 13.3(a)1).

IL CITATION TO COURT OF APPEALS DECISION.

Medico seeks review of the published February 7, 2011, decision

of Division One of the Washington Court of Appeals, No. 63916-1-I
(Appendix A). The Court of Appeals denied reconsideration on March 17,
2011 (App. B). These rulings terminated review.

IIl.  ISSUES PRESENTED FOR REVIEW

1. Did the Court of Appeals misinterpret the Supréme Court’s -

Tebb v. Continental Casualty Co. decision when it decided that the policy |

at issue was a renewal policy subject to recent regulations and not .a
confinuous contract? In so doing,‘ did the Court create a previouély
unrecognized ptesumption in favor of claimants that should not stand?

2. Does the Court of Appeals’ application of regulations
elfective as to policies “issued” after January 1, 1988, to this 1986 policy
contravene the express legislative intent of RCW 48.84.9107

3 When the Court of Appeals directed judgment to the
claimant who had ceased paying premiums, did it misconstrue the

contract, Washington law and prevailing insurance principles to create a




waiver of premium provision not found in the contract? Does Washington

law allow a court to write a “waiver of premium clause” into a contract

- that does not contain one?
4. Does application of the regulations effective January 1,

1988, to the 1986 policy violate Medico’s constitutional p;:otectiohs from -

impairment of contract pursuant to U.S. Const. Art. I, § 10 and Wash.
Const, Art. 1, § 237

5, If this Court reverses the Court of Appeals’ decision on the

contract claim, shouid it reinstate the trial court’s dismissal of the bad fajth -

claims?
IV. STATEMENT OF THE CASE

This case concerns denial of benefits under a policy for skilled and

intermediate nursing. Medico, denied benefits to the claimant for failing to

satisfy a condition of the policy, and for failure to pay premiums. T.hé frial
court granted summary judgment to Medico. ‘The Court of Appeals
reveréed, finding for the claimant on thel poliéy, and remanding the bad
faith claim for trial.
1. The Policy as Issued
Evelyn Bushnell ﬁurchaéed é “Skilled and Intermediate Nursing
Pohcy” from Medico issued October 9, 1986 (“the policy™). CP 30- 38

(App C); CP 550. She was entitled to pay premiums every 60 days, semi-




annwally or annwally. CP 35 (App. C). |
.The policy contains a three-day priqr hospitaliéaﬁoh clanse,
rcquiring such a hospitalization before benefits arc triggercd; CP 32 at Part
G(3') prp. C). Pursuant to this clause, benefits are 1;ot due if a claimant
goes directly to a longterm care facility without a three~-day
| hosﬁitalization. -
- The policy includes a Term of Coverage prov‘ision providing that
each “renewal” of thé policy starts 2 new ‘1eﬁn”:
| Your coverage starts on the Policy Date at 12 o’clock noon i
standard time where you live. It ends as 12 o’clock noon on-
the same standard time on the first renewal date. Each time

you renew your policy, the new term begins when the old.
term ends,

CP 34 at Part M(12) (App. C).
The policy contains a “Renewal Agreement” setting forth the
requirement that Medico renew Bushnell’s individual policy:

As long as you pay the renewal premium . . . on the date it
is due or during the 31-day grace period, we cannot refuse
te renew your policy unless we do the same to all policies
in this form issued to persons of your class . . . in your .
state, K

We can change your premium only if we do the same to all
policies of this form issued to persons of yourclass.. . in
your state and we will notify you in advance of the due
date.

CP 30 at Part B (App. C).

The policy also contains a conformity clause tied to the Policy




- Date, stating:"

The provisions of the policy must conforth with the laws of
- the state in which you reside on the Policy Date. If any do
not, this clause amends them so that they do conform.”

* CP 34 at Part M(13) (App. C) (emphasis added). The policy states the
“Policy Date” as “10/09/1986.” CP 35 (App. C),

Bushnell’s i)qlicy éohtainsl a grace period clause, allowing a 3 1-day
grace period of polic“y coverage followirig non-payment of premium, CP
33 at Part M(3) (App,- C). If the premium is pot paid by the end of the
grace‘ period, the -policjr “will lapse.” Jd. The policy is also subject to a 20-

day “elimination period,” which is the number of days for which benefits

are eliminated in consideration for a reduced premium. CP 31 at Part FQ2),

CP 35 (App. ‘C)_. The policy does not include any waiver of premium
provision. | . |
2. Subs.egucnt Législative Changes

After issuance of this policy to Bushnell, the Legislature passed the
“Long-Term Care Iﬁsurance Act,"’ RCW 48.84. CP 167. This legislation
authorized the commissioner to adopt rules establishing standards for
chronic care coverage. RCW 48.84.030(2) (App. D). New regulations
promulgated under that act prohibit priorrhOSpitalization stay requiremeﬁts
in long-term care contracts. WAC 284-54-150(7) (App. E). The legislature

provided that these adopted adminisirative rules “shall apply to policies




and contracts jssued on or after January 1, 1988.” RCW 48.84.910

(erhphasis added) (App. F).

3. The Proof of Loss, Failure to Pay Premiums,
and Denial of Coverage -

ThJS appeal next concerns events in 2007, Bushnell tirﬁely mailed
ﬁﬂ $124.50 60-day premium on I_"ebruary 1, 2007. CP 615,35, 41, This
payment was fc')r- a éover‘age period Januéry 1, 2007~Februafy 28, 2007.
CP 552, 615. This was the last payment that‘ Bushnell made, CP 554,

Medico sent reminder notices about past due premiums and a notice

‘explaining that she was in her 31-day grace period and that her coverage

would iapse if she did not promptly pay the premium. CP 553; CP 556; CP
558.

On February -24, 2007, withow previously being hospitalized,
Bushnell was admitted to Lake Vue Gardens Convalescent Center, a
nursing facility. CP 601; CP 604.

On March 6, 2007, Medico received timely notice of Bushnell’s
Proof of Loss Claim. CP 430; CP 585; CP 602.

Medico denied coverage because (1) Bushnell had not complied
with the prior hospitalization clause, and (2).the policy had lapsed for
failure to pay the premium CP 554; C'P 47 (App. G).

4, Procedural History of the Litigation
Bushnell sued Medico in King County Superior Court, alleging




claims based on bxfeac':.h. of .éontr»act, the CPA, the IFCA and bad faith. CP
' 11-20. The Horiorable thrl Eﬂick found. thé hospital stay requiremént
valid and ruled that B'L‘lshnel.ll was “ﬁot entitled to cbvcrage as a matter of
law.” CP 368 (App. H). Judge Eilick dismissed the remaining claims
because Medico’s denial of coverage “was reasonable énd not in bad
faith.” Id.
After Bushnell appealed, the Court of Appeals reversed. Decision,
p- 14 (App. A). The Court of Appeals did not view thé 1986 pb]icy as a
continuing policy under 7ebb v. Continental Casualty Co., 71 Wn.2d 710,
712, 430 P.2d 597 (1967) (App. K); instead, the Court of Appeals viewed
the policy as a renewal pdlicy “re-issued” every time Bushnell made a
_premivm payment. Decz‘si-on? p. 12 (“We conclude that wnder the terms of
the Iong-term skilled nursing care policy issued by Medico to Bushnell,
upon acceptance of each renewal premium, a new cr.)ntract_ was formed.”).
Under this view, the Couﬁ applied the later regulations to the ‘.policy
because the Court considered a new policy formed after January 1, 1988.
Id. The Court, therefore, held that the hospital stay requirement “no longer
applied.” Id. The Court also held that the conformity clause of the policy
amended the policy to conform with state law effective after January 1988.
Id. at 12-13. The Court of Appeals impliedly directed judgment for

Bushnell on the policy and expressly awarded Bushmell Olympic



- Steamship feés'an-d costs. Decision, p. 14 (App. A) -

'Ihe Court rejécte_d Médico’é argumeﬁt :thé.t .'e\_fen i the hospital
sté.y reqﬁirement is iﬁ#alid, Buéhnell'is ﬁot entitled to judgment because of
her failure to pay premiums. Decisiqﬁ, pp. 13-14. -S’ee Respondent’s Brief,
. pp. 17-18 (App. Ij; Motion fof Recoﬁsideratian, ﬁp._13~17 (App. J). The
Court of Appeals remanded the bad faith claims without discussion.
Decision, p. 14 (App. A). .

5. Record on Review

The Court of Appeals granted Medico’s motion to strike citations-
in’ Bushnell’s appellate briefing to pieadings not considered by the trial
- court in deciding the summary judgment, ‘including Bushnell’s trial brief,
attached exhibits, a;nd a declaration by Leroy .'Bushn.ell submitted in
support of a motion for reconsideration the resolution of which was not
assigned error. Decision, p. 2, note 1. This Court also should not consider -
these materials.

V. ARGUMENT WHY REVIEW SHOULD BE
ACCEPTED

The Supreme Court should accept review because the Court of
Appeals® decision conflicts with a prior Supreme Court decision, raises
issues of substantial public interest concerning interpretation of insurance

contracts and application of new regulations to insurance contracts, and




presents a significant que‘stibn é_f constitutional law. The precetiential :
value of the Decision should be reviewed bécéuse the insurance issues
pr;:sented are important to many Washington ;esidents.

If review is accepted and the Court reverseé, it also should consider
whether the bad faith claims should have been ;;eman'ded.

A. The Decision Conflicts with the Supreme Court -
Decision Tebb v. Continental Casuaity Co.

This Court should accept rei!i.ew. under RAP 13.4(b)t1), becau_sé '
the Court of Appeals’ decision conflicts with'.this.Court’s decision in
Tebb, supra (App. K). In Tebb, this Court addressed when an insurance
contract is a continuous contract and when it i a renewal contract. The
fonnef‘ is not subject to subsequent legislation while the latter is. 71
Wn.2d at 712. The Te;bb court established that the intent of the parties, as
determined by the insurance policy, controls the issue. Id. at 713.

The Tebb court noted that an insurer’s option to accept or reject the
individual renewal premium is a demonstration of intent to effectudte a
new contract between the parties. /d. The policy at issue in Tebb granted
the insurer unfettered right to accept or reject a renewal, Tebb, 71 Wn.2d
at 713 (quoting policy provision that policy “may be renewed with the
consent of the Company ...”). Based on this provision, the policy was
found to be a renewal policy. Tebb, 71 Wn.2d at 714, Tebb holds that the

right of the insurer to accept or reject the renewal is conclusive evidence



that the parties intended to create 2 new contract upon the acceptance of

the renewal premium,

If the ﬁolicy at issue here is a continuous contract, the recent
prohibition of hospitalization st-aylrequirements is inapplicable because the
Jprohibition did not exist when the cqn_tfact was formed. Citing Tebb, the

Court of Appeals reasoned that both the Renewal Agreement clause and

the Term of Coverage clause support its conclusion that the policy is a

renewdl policy. Decision, p. 12 (App. A), citing CP 30 at Part B and CP

034 at Part M (12) (App. C). But under 7ebb, both of these provision-s .

indicate that the parties” intent was for a continuous contract of insurance,
contrary to the appellate court’s decision.

a. ‘Because Medico does not have th
option to reject Bushnell’s individual
policy renewal, the appeliate court
should have found a continuous
policy under Tebb.

L4

The policy 1s a continuous policy because Medico hati no option to
reject Bu.slmell’s policy renewal. The provision regarding remewal, in
contrast to thé provision at issue in Tebb, evidences intent for a continuous
contract. Medico had no discretion to refuse to renew Bushneli’s policy
when she presented the premium as originally priced, as the policy states: |

As long as you pay the renewal premium then in effect on

the date it is due or ‘during the 31-day grace period, we

cannot refuse to renew your policy unless we do the same
to all policies of this form issued to. person of your class

(for example, age) in your state. Your policy stays in force




duririg your grace period. No refusal of renewal will affect
a claim existing in a confinemént period. ' '

. Wecan change your premiuri only if we do the same to all

polices of this form issued to persons of your class (for
“example, age) in your state and we will notify you in
_advance of the due date. _

CP 30 at Part B (emphaé‘is added) (App.- C). This lénguage starkly
c.ontrasts:' the language frém the pélicy .'-:lt issue in Tef;b. Medico has no
discretion regarding Bushnell’s individual policy. Medico cannot refuse to .
renew the poliﬁy, nof change the premiums, unléss all like policies within
‘the state arc siinﬂarly altered. This is not indicative of a renewal coniract.
The Court of Appéal’s determination that the policy is a renewal policy,
estaBlished anew with each prémium paid, is contrary to the Renewal
Agreement provision and Tebb. Based on the policy’s renewal provision,
the policy should be found a continuous cbntract for insurance.

Case la\;v froni other juriédictions addressing this issue is consistent
with Zebb and conflicts with the Court of Appeals’ decision. See Oates v.
Equitable Assurance Soc., 717 F. Supp. 449, 452 (SD. Miss.
1988)(guaranteed renewable policy where amount of premium was only
subject to change if same changé was made to all ﬁolicies of the class held
a continuous contract mot subject to subsequent regulation) (App. L)
(quoting 18 Coucn dN INSURANCE 3D § 68:40 at 41) (“[wihether the

renewal of a policy of insurance constitutes a new and independent

10



contract or whether it is instead a continuation -of the original contract

‘primarily depends upon the intention of the parties as ‘asce'r,ta:ined from

the instrument itself.’”Y; Hudéon v. Reserve Life Ins. Co., 245 8.C. 615,

141 S.E.2d 926 (1965) (holdiﬁg a guaranteed renewable policy
contemplated continuous _céverage with each renewal, so later-enacted
statutes did not apply) (App. M). The Oates 'case specifically addressed a

provision where the premiwm could not be changed unless all policies of

the class were changed. Jd. The Oafes c(")urtrh,eld the policy to be

continuous. /d. The Renewal Agreement provision supports reversal,

b. Because the “Term of Coverape”
~ provision does not contemplate a

new peolicy, the appeliate court
should have found a continuous
policy undfer Tebb.

The Court of Appeals exred when it held that the Term of Coverage
provision evidences intent contrary to a continuous policy. The provision
defines the term of coverage for each premium, as follows:

Your coverage states on the Policy Date at 12 o’clock noon .
standard time where you live. It ends at 12 o’clock noon the
same standard time in the first renewal date. Each time you
renew your policy, the new term begins when the old term
ends. : '

CP 34 at Part M(12) (emphasis added). This provision does not indicate
that a new “policy” begins at each renewal. It indicates that a new “term”
begins under the existing policy, i.e., “your policy.” The language

indicates a single, continuous policy.

Il



" The Coutt of Ap}ﬁeais’ decision é@hﬂicté with Tebb ‘by incorrectly
characterizing the policy as a renewal policy. T}ﬁs Court should accept
review. | |

c. The Decision establishes a rebuttable

presumption not endorsed by Tebb.

Thjs. Court should re\;iew the rebuttable pfésumption: créateéd by
the Court of Appeals that this Court has not previously recognized. The
: .appellate court articulated the presumption by erroneously paraphrasing
Tebb, stating that the Tebb court “held that unless é contrary intention is
clearly shown, each time a ﬁolicy is renewed, a new contract is formed.”
Decision, p. 11 (App. A). But Tebb had no-such holding. The Tebb court
stated the inquify not a-s a rebuttable presumptioﬁ, but as a question of fabt
regarding intént, as follows: |

A renewal contract has been stated by many jurisdictions to
be a new, and a separate and distinct contract, unless the
intention of the parties is shown clearly that the original
and renewal agreements shall' constitute one continuous
contract.

Tebb, Wn.2d at 713 (App. K). The Tebb court went on to search for
evidence of intent in the contract. Jd. Tebb found such evidence in the
carrier’s right to reject the premium. Id. Tebb suggested the policy may be
continuing where, as here, the carrier does not have that right. /4. Nowhere
did Tebb create a rebuttable presumption of separate contracts.

This Court should accept review to reject the new rebuttable

12




presumption articulated by the appellate court that is ﬁbsent from Tebb.

B. The Decision Raises Issues of Substantial Public

Interest Concernmg Insurance Contracts d
Agpli cability of New Regl_llatmns

‘This Court should ‘accept rewew nnder RAP 13 Ab)4). The case

involves issues of substantial public interest concerning the proper

application of Tebb, discussed above, and concerning retroactive
~ application of insurance regulations and legislation, The bublished
“decision should not be the last word on proper applicatio:n of Chapter
48.84 and WAC 284-54-150 or s'imilar legislation. The Legislature
specifically provided that the new regulations only would apply to
“policies and comtracts issued on or after Janu@ 1, 1988.” The record
does not support the conclusion that thls policy was “issued” aftér Januvary
1, 1988,

This Court should decide whether the --,1988 regulations should
apply to the 1986 policy not only under Tebb as argued in Section A, but
exclusively based on the Legislature’s specific direction that the changes
would only apply to “policies ‘and contracts issued on or after January 1,
1988.” CP 168 (emphasis added). The policy was never re-issued. It was
delivered once as of October 9, 1986. CP 35 (“Policy Date”). The
Complaint alleges a single issuance “on or about October 8, 1986.” CP 13,

lines 4-5. Applying the language used by the Legislature, the policy is not

13



“subject to. the new regulations. This is plain based, on thé‘ré‘cord and the -

legiSIa;ion without resort to the Tebb analysis. The Court of Appeétls"
decision to apply the 1988 regulations to this poliéy cont:rédicfs thg int_enf -
expressed by the Legislature. | | |

The Court of Appeals’ decision cbntravenes the ii}tent of the
Legislature. It should not serve as precedeni for future appl.icati(;n of ﬁe
Act and a'ssoc.:iated regulations. |

C. The Decision Clonﬂicts with Co_l_n_mdn Law and

Insurance Principles Regarding Lapse of
~ Premium, '

This Court should accept review under RAP 13.4(b)(4), becanse

‘the case involves issues of substantial public interest concerning insurance

policies in light of the Court of Appeals’ departure from recognized
comion law and insurance principles regarding lapse.

The Court of Appeals interpreted the policy as if it contained a

waiver of premium provision that is absent. A waiver of premium clavse is

a contract provision that suspends the premium payment upon proper
i

~ notice of a claim. See, e.g., 5 COUCH ON INSURANCE 3D, § 75:20, at 75-40

(stating that “The effect of the waiver of premiums clause is to waive the

insured’s obligation to pay the specified premiums where notice of the
required degree of disability is given within the required time.”). Not only

is such a clause absent from the policy, but the policy provides that it will

14




lapse “if" you do not pay your premium before the end of the grace penod ?
CP 33 at Part M(4) (App. C), and that no benefits will be paid for “loss
while this coverage is not in force ....” CP 030 at Part D(1) (App. C).

. The general rule is that failure of an in_surcd to pay a renewal

premium by the ._due date results in a lapse of coverage as of the last day of .

the policy period. Safeco Ins. Co. v. Irfsh, 37 Wn. App. 554, 558, 681 P.2d
1294 (1984), rev. denied, 102 Wn.2d 1013 (1'984); Interpretation of an
insurance contract is a matter of law. Stouffer & Knight v. Continental

Cas. Co., 96 Wn. App. 741, 747, 982 P.2d 105 (1999). A court may not

give an insurance contract a construction “which would lead to . , . an

extension . . . of the policy beyond that fairly conterplated by its terms.”
Teague Motor Co, v. Federated Serv. Ins. Co., 73 Wn. ‘App. 479, 482, 869
P.2d 1130 (1994). “Clear and unambiguo-us pdlicy language must be

enforced as written.” Jd.

Here, the policy required Bushnell to pay regular premiums,

regardless of claims filed, Her failure to keep the paymenis current
supported dismissal of her claim, or alternatively supported coverage for
the very limited period of March 16, 2007 (the day the 20-day eIiminatiun
period en-ded), through March 31, 2007 (the last day of the gracé period).
The Court of Appeals® publ.ished decision wrongly interprets the

policy as if it contains a waiver of premium provision that is absent, The

15




| Court of Appeals’ misépprehenéion of the iaw is éviﬂenced by its
statement that “even if the 20-day élimination ﬁeriod is taken into account,
coverage did not iapse until after therr grace pqriﬁd.” Decision, p. 14, If
Coverage 'llapsed af all, as the Coui't éckhowledged is possible, Bushnell is
not éntiﬂed'to her full claim for breach of contract. |

‘The published decision erfoneously ﬁnds for Busﬁngll on the full
“amount of her coverage claim regardless of the proper rules on lapse and

waiver of premium. The improper analysis should not stand as precedent.

D. Application of the 1988 Regulations to the Policy

Violates the Impairment of Contracts Clauses of
the U.S. and Washington Constitutions,

This Court should accépt review under RAP 13.4(b)(3) due to the

constitutional issues presented. If Chapter 48.84 RCW applics fo the
policy at issue to invalidate the hospital stay requirement, its application is
unconstitutional uncier U.S. Const. Art. I, § 10 and Wash. Const, Art. 1,
§ 23. The Court should accept review to determine this important issue of
Constitutional law.

_- This Court first should note that the Legislature intended to avoid
constitutional problems by specif‘icallf providing that the changes to the
law would only apply to policies issued after January 1, 1988. Because
the Court of Appeals’ decision ignores this express legislative intent, the

constitutional issue arises.

16




The Il'J.nited, States Consﬁmﬁon_ '-statés: “No- s;faté Vsllzall' adopt any
law impairing the obligation of contrgcté.” U.S. Const. Art. I, § 10,
Wﬁshingtén"s state constitution echoes that guarantee; “No law
impairing the obligations of coniracts shall ever be passed.” Wash. Const.
Art. T, § 23, These tv;lo constitutional provisions afe in’ substantially the
same language and to the same effect. Tremper v. Nérthwestem Mut. Life
Ins. Co., 11 Wn.2d 461, 463-64, 119 P.2d 707 (1§41).

In ﬂ'e.mper, this Court held that retroactive application of a statute
involving calculation of interest in insuraﬁcc policies was unconstitutional
as applied. /d. The insurance company issued Mr. Tremper a life insurance
policy, payable at death. Id. 462. Mr. Tremper sought aﬁd received cash
-advances on his policy. Jd. Upon failure of Mr. Tremper to pay the interest
due, the insurer added the interest to the principal sum, which resulted in
Mr. Tremper being charged compound interest. Jd. When the debt equaled
the full cash suﬁender value of the policy, the insurer cancelled the policy.
Id.

After the policy had issued, the Legislature passed an act
permiiting the compounding of interest upon non-payment of interest on
such loans. Tremper, 11 Wn.2d at 463-64. The interest charges were
lawful under the new legislation. Mr, Tremper sued to recover the cash

value of the policy minus the loan amount as calculated with simple

17




interest. Id. at 461. The question before the court was whether application
of the new act to Mr. Tremper’s life insurance policy was an

unconstitutional impairment of his contract. Jd. at 463,

The Tremper court acknowledged that the obligation of a contract

is impaired by a statute “which alters its terms by imposing new

conditions or which lessens its value.” Id. at'464. It stated that one test to
determine whether a statute impairs substantive ﬁghts -of the assured is
“whether the value of the conti*act, by legislation, has been diminished.”

Id. The court found that the insurer reduced the value of Mr Tremper’s

policy by compounding its interest when it had no right te do so. Id. The

court held that the statute as applied to Mr. .T rémpar’s prior contract,
interfered with his substantial rights and was unconstitutional. Jd.

This Court should accept review to determine whether application
of a statute enacted after Bushnell and Mediéo entered the contract for
insutance interferes with Medico’s contractual rights. Under Tremper,
Chapter 48.84 impairs the rights of Medico if the value of the contract has
been diminished. It has. Medico and Bushnell negotiated a policy that

included a three-day hospital stay requirement. Bushnell paid for that

policy. Application of the subsequently enacted statute changed the ferms -

of Bushnell’s policy. The Court of Appeals’ decision gives her the benefit |

of a no-hospital stay provision that she did not pay for. This diminishes

18



the value of the contract to Medico:

A statute may override the freedom of contract under the

gonstitution only where “the exercise of the police po'wef-ﬁs] reasonably
necessary in the interest of the health, safety; morals and welfare of the
people.” Ketcham v. King County Medicﬁl Service C'orp., 81 Wn.2d 565,
5b2 P.2d 1197 (1972). This Court canpot say that applying the new
regﬁlations to Medico’s 1986 policy was reasonably necessary, as even the
l_,egislatu:re stated its express intent that the new regulations ﬁot_ apply.

There is no dispute that Bushnell’s policy and its terms were valid
and enforceable when the policy was issued in October 1986, The effect of
the appellate court’s decision is to force Medico into a contract that it did
not make in violation of Medico’s; constitutional rights.
VL. CONCLUSION |

This Cc')urt. should accept review. The Cburt of Appeals’ publishcd
decision conflicts with Washington case law, the express intent of the
Washington legislature, and established principles of insurance law. It

potentially violates Medico’s constitutional rights. The published decision

is faulty. This Court should review the significant issues concerning.

nsurance because the ramifications are widespread. The decision affects
not only the specific legislation and regulatioﬁs at issue, but by analogy all

types of policies, statutes and regulations. The issues are significant and
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~ important to the publié. Review is jusﬁﬁéd.
Respectfully ‘submitted on this 15 day of April, 2011.

SCHWABE, WILLIAMSON & WYATT, P.C.

By:mwﬁ %IMW @UWD@ :

Christopher H. Hovhrd, WSBA #11074 -
Averil Budge Rothrock, WSBA #24248
_ Colin Folawn, WSBA #34211
Virginia R. Nicholson, WSBA #39601
Attorneys for Defendant-Appellees
Medico Insurance Company
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IN THE COURT OF APP EALS OF THE STATE OF WASHINGTON

DW!SION ONE . .o
LERO‘#BUE‘:HNEI’.L.aspai‘sonal R .
- representative of the Estata of EVELY B Ng.- 63916-1-~ '
BUSHNELL, - B P
Ap'r)el!aﬁt, oo ) - ‘PUBLISHED OPINIGN:
) .
. e )
o ' )
MEDICO INSURANGE COMPANY, a )
Nebraska Corporation, and MEDICO- )
"LIFE !NSUH#\NCE COMPANY,a -~ -y
Nebraska Corparation, )
r ). . A
) Hespondants ¥ _ FILED Febmary? 2011

SGHINDLER Jo— Leroy Bushnell, as the personai representatwe of the Estate of

' Evelyn Bushnell (Bushnell), appeals summa:y judgment dtsmnssal of the lavwsuit

. agamst Medlco lnsurance Company of Nebraska (Medico) far denial of coverage

under a nursmg care insurance policy lssued o Evelyn Bushneil in 1987. Medico

* denied Bushnell's claim for nursing care beneﬁts_ on the grounds that the _th_ree-day

prior hoSpitaIization. requirement was not met, and coverage iapseii for nonpayment.
On cross motions for summary Judgmem the trial court niled that as a matter of law,

the three-day hosmtal stay requxrernent is vatid and Bushnell is not entﬁ}ed {o
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-,: coverage. The court al&zo mled Medicos tfenial of covetaga was réasonabla and npt 5

: and lntermeaiate Nursing Pnllqy" tp Evalm Bushmell eﬂei:iwe Dctobgrs 1986

‘ condlt:on(s) for whlch you were in the hosp:tal.

. not lhls clause amends them so that they do conform

Lo
& .l

i bad il i dismissad: Bushnell’s et with prejuic. We raverse angt remand.

e

TEACTS T
. The facts arg no! in dispute.‘ in Qctober 1986. Leroy Bushneli as the aitomey

.in fact and on behaif of his motherEvelyn Busghnell, submitigd an appiicatmn to -

: Madico for a nursmg care insmanca polmy ln January 1987 Medlc:o Issued a “Slulled S T

The pollcy provudes benefits fof medxcally required sklileéi and inmmadiale\

*

.. nursing'care foran unstable hea!th condiﬁan The "Scheduie Sets forth1ha ski!md

and intennefdiate nursnhg gare beneirts witha lifetime maximwn of $190,600. Asa

condilwn of recewmg nursing beneﬂts the policy requiras conimement ina quahﬁed

nursmg facihty thatis recommended by a physucian ’with’in RED days attqr r@qm:ed . D ;

‘hospital confinement of at Ieast three days ina row” for- tha cbmﬁnuexi ireatmant ﬂf Ihe

PR

The polacy states 1hat "[a]s Iong as you pay the renawal premrum ..on the

-edate it is due or dunng the 31 day grace period Medlco cannot refuse 1o renew your

policy unless we do the same to all poi[cnes of thrs fom;n issued to persons of your class

m yeur ‘stale.” The pol:cy also states 1hat the provisiOns of the policy must

confon'n wnth ’rhe Iaws of the staie in which you resnde on the Policy Date. If anydo

" Medico filed a motion to stnke the citat;ons in the appellant's brief to the "Declaration of Laroy . :
Bushnell” in suppont of the motion for reconsideration, and 1o Bushinell's trial brief and attached exhibits, A F
Wae grant the motion o stiike. These pleadings were not considered by the cotrt on sumrnary

judgment. RAP 9.12.

2
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N 63916—1—][3 T e
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RS b
D :

In N%Verhﬁei"r@ﬁs tna*légrs!an#é-enacteé ﬁ:ﬁiﬁﬁﬁg’-‘i‘eﬁn C’a‘re !hsurancn Aot.

. . s
o ; o 'rt“-.»,,

: chaptar aB.Mn{w rfhe ‘?\bt) "m Acr govems tﬁé‘s&i&*’aﬁd t:é’nrent of Inng-iénn
injsuranoe po!lcles Effe_ciive January 1 1988 the regulaﬁuné implementing the Act

proh:b:t insurance companles from requinng pnor hospﬁallzaﬂon asa cpndmon of

recaivlng nursmg care benefts 2

PRI
i --...
& ¥oae

Bushne!f timely paid renewal premlums for more than 2;) years: In December

E ',2006, whan Evelyn -Was no Innger able to care for herself s’he went to hve w:th her son,

A

'January1 200? thtough February 28, 2007 o

On Februaly 21, 2007, Evaiyn s doctor concluded that she had suﬂered a

stroke 1he previous December and needed fui!-ﬁmte skllied nursing care. On Febmary

! o ' J24 Eveiyn was admmed o a skzllbd nursiing caie facilﬂy, Lake Vue Gardens »

| ; : _ Convalescent C:entar On February 24, Leroy subm:thed a "C!almanfs Proof of Loss _
i | s for nursing care beneﬂts to Medico. . " ' - -

| - On June 20 Medxco demed Bushnell's claim for nursing care beneﬁts because

Evelyn did not comply with 'rhe three-day prior hospitahzataon reqmrement and

coverage under the po!lcy Iapsed Tor nonpayment The letter states, in pemnent part -

- Per pol:cy tems, benefits for skilled or intermediate cara will he -
payable as long as the.insured meets that [sic] folowing eonditions:
1.) Bein a nursing facility;
*2.) Be recommended by a physician;
3.} Start within 14 days after required hobpital confmemenf of at
least 3 days in a row;

4.) Be for the continued treaiment of the conditions for which they -
were in the hospital,
) Based on the documentation receaved from Lake Vue Gardens,
you were admitted directly in the nursing facility from your horne. Smce
you did not have a pr;or hosp!tallzat:on for at least 3 days before your

? WAG 284-54-150(7).
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' .the pollcy to conform wﬁh the Iaws of the State of Washmgton

',‘-_-'_.".. © Ty

No.oser.é;1-y4 Lo oy .*-_.;§:',,-,x-:-;;’-.,;-.f;_ B
¥ aemjtinto&ake\fueearden&éhaa MWMentsmmtbeene o @

et and beneltis caniot be prcv!cled atthis time.

+ 427 Alen; plogse-he.advised that your, lotig.term gara pollee laeseem
03-01-0? as'we dld not receive a renewal premium from you. v

On October 12 Bushnell's attomey wrote a leiter asking Medico fo réconerder

the declsicn to deny ceverege ?or nursing cere beneﬂts. The letler cates the regu!at‘ion

' prohib:hnq en meurer from reoum’ng hosprtaiization asa condition to recelving benefrts.

The ielter also cltes the provlsron in ihe policy that automaﬁcaily amends the terme of‘

N .
L aad " n .ty h - .-u:',:.;--

Flelying on the Ianguage of 1he Act that slates "[T]hre chapter sha!! apply to

policres and contracts is‘.sued on or after January 1, 198&” Medrco denieti Bushnell's

clalrn for nursxng care beneﬁts ‘ e PRI .o
' Because he. poifcywas fssued pnor to the effechve date’af erther the . R
- statute or regulation, it di it conform with the-Jaws of the state of - - R ﬂ}

Washmgton onthe policy date )

. On November 9 Bushnell flled a nohce of wolat:on of the Insurance Farr

| -Conduct Act, chapter 48,30 FICW with the insurance Commissroner On November o

23 the commissroner issued notice of closure.

As the aﬂorney in fact and on behalf of his mother, Leroy Bushnell sued Middico

for denial oi coverage Bushnel!  sought a declaratory judgment that the prior three-

_ day hospitalization prowsion in the policy was mvaﬁd under the Act and corrtrary o

publrc policy. ‘Bushnail alleged causes of action for breach of conlract vrolatron of the. ’

. Consumer Protechon Act? violation of the Insurance Fair Conduct Act ancl bad faith

denial of coverage

? Chapter 19.86 RCW.
* After Evelyn died in Augusl 2008, Leroy pursued the lawsuil as. personat representalwe of the

s
T

Estale,

4
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Bushneuﬂecra%éhb A “p‘é’fn’éf AT, jﬁagfsné?m' Bﬁ§‘hﬂeﬂ"arguédﬂ1at as
a matter offaw, the three-day hospna] stay réquirément viiaﬁ'mvalld and Madlcu actéﬂ

i ‘bad faith-in denymg ooverage Bushiioll éﬁserted that when E\?alyn renewed the

policy aftsr Januﬁry ‘1 198?3 e effectwe dite of the regulations mp'lementmg*ihe Act,

the ﬂwree-day hospital stay coﬁdiﬂ‘on ncs longer appliett

Medico ‘hfeé‘a cmss  molionor summary’ |udgmem Meéilco argudd’ that the _
po:iny Was not sﬂb]ect ot Act becausé thiss three-day hospital sty fequiremént was
vahd when the policy was is‘s'ued Medico also argued tha‘r i‘tle terms of the policy d:ti ;

- Tiot change bacatise “this policy Was sumplya contmua‘tion of ihe policy or‘gmally ' :
 issued ori Octoberg 1986 and thus never became a pdﬁcy :ssued on Or after””

January T, 1988 Eunder] REW 43@4‘910 'Without regard to the valigity-of the three-

ddy hospital stay requirement Medico argusd that eovarage was prdperly denied

‘becausethe policy lapsed for nonbayment

Bngore the heamqg on the cross mmlon's for summé‘ry-jﬁdgmem', the-couwrt asked

" the parties to adiiess'a Washington State Supreme Cotrt aase that addressés-thq-

effect 8t a iater enacted law on coveragé under an in,surancé pr:)l‘i(:'y.5

Following the hearing, the court granted Medico’s motion for summary judgmerit
and dismissed Bushnel's lawsyit with prejudice. Tlhe court ruléd that “ti]he hosﬁilal' ‘
stay requireméni found jri Ms ‘Bushneli's policy Is valid and l;ﬂs Bﬂshn‘ell is not enlitied
tor coverage asa matter or law.” The court also ruled that “Medico s denial of coverage i
was reasonable and not in bad faith The couit denied Bushnell's motion for

reconsideration.

? Tebb v. Contl Gas. Co., 71 Wn.2d 710, 430 P.2d 597 (1067).
5
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X Bushmll,appeals the: orde;,grairﬂng aummary iudgmsm andrhe order e!enymg
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Bushnell crantends the: tnal opurt arrad I ruling. the-ihree—day hospital stay is

¥

. va!rd and Medico did not act in bad falth n‘rdenymg cavarage, Bushnel[ arguea.that

when‘Bushnell renewed the policy aﬂer the effective data pf:he regulat%ns

- :mpl&mentmg. lhe Ar;t in.January. 1983, thermre@»dasr hc;smtal atayqquiremam y_\rgs

eliminatad and no longer appl‘ad Medico asseris that neiiher the Actor the.

_ regu!at:ons Aapply reh’oactively, the Act does not apply to ranewals under tha terms af
_ the policy, ard ’tha thres-day prior hosprt&lizatlon requiremlnt remained in eﬂect &

. We review surnimary judgment de novo. Wm y, F‘reman s Fund ing. Co... 161

Wn.2d. 43, 52, 164 P.3d 454 (2007) Summary. Judgmentlspmpexwhen the pleadmgs RS I

o Y .
and aﬁrdavits show there Is no genuine rssue of rnateriai fact. and the.moving party ls

. entitied to judgment as a matter of law, CR Sﬁ(c)

- Interpretation of.an msurance conbract is a question of law that we review dee

. novo. "Woo; 181 Wn 2d dt 52, We construe an insurance policy as a whole, and give

a.fair, reasonable, and sensible constmcuon as would be given by-the average person

purchaéing insurancé. Kitsap County v. Allstata ins. Co,, 136 Wn.2d 567, 575, 964

P.2d 1173 (1998). Courts determlne coverage under the plam mearning of the polzcy

Capelouto v. Val}ev Forge Ins. Co., 98 Wn App. 7, 1314, 290 P.2d 414 (1999). We

o _ mterpret the agreement o give effect 1o each provision. Smith v. Cont’! .Cas. Co 128

® We refect Bushnell's ciaim that Medico ralses the argument lor the first tine.on appeat thal
renewals under the policy constitle one continuous contract. The record shows that in response to L
Bushnel's argument on summary judgment ihat the three- ~tay hospltal siay requirement was eliminated G
when tie policy was renewed afler January 1988, Medico- -argued that the terms of the policy did not’
change, and the policy "was simply a contrnuanon of the policy originally issued onQclober 9, 1986."

6
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‘ -"..No 6391&1“”7 ' ' : '.) . I "‘ .I . l .'. .. . -" ' 1 .-::.,':::';..-:';-:..-: ?." e i

T .and?a “7%»79, SMPZJ'MQ (1995) Undéﬂhea tém:h ar&gi‘véh melrblaiﬁ
C aniﬁ and}foiiu?a"r rﬁeam‘ng :

: aretlibérail&r cthhueér Yo pro\rrdb coverage Wherever pbssnble.

“brents’ a'rhbigtﬁty whers rions bx:sis Q'aﬂraﬁtﬁo Y v, A '.

L

136 Wr"i 2d-at 578: lnsurancu pdlicle‘ b

: afebg . $48 W, App BBy, 46, 186P3t[1*188f2008) CTrn e gt
If apblicyls (‘:Iear an&unambigubhs the't eburtmustehferce iths \ﬁnttehaindhol ..

* Whad §65, 171, 110 P.3d 733 (2005), An ambiguity exists only if fhe powahﬁ‘g'ﬁﬁge‘ 3

is suscepﬁhle to two different reasonable imerpretaﬁnns Balg}fv, Allmate lns Co.,
135Wn 2d 777, 784, 958 P.2d 990 (1 998) If any ambiguity e}( sts;:the Ianguage of

g .the p@!xcy mUSt be mnstmed i !avor of the Insufedi Bardeaw: 145 Wn App at 694,

TT:Ie meamﬂg ofa statute is dlso.a’ quest;orr of law that wo revlew de novo

De toFEé‘olEi ‘ v Cam.' bali&G Enfl LLC 146 Wri.zd 1, 9 43P3d4 (2092) The .

primary ob}ective in- interpre’tmg a statute isto ﬁscari’ain and glv‘e eﬁect to the’ mtent of

the le.gnslamre. King Coun;y V. Taxggxers of King Co_unm, 104 Wn,zd 1, 5 F00P 2d

1143 (1 985). If the statute is unamblgpops, we give effect to that plam meaning as an

expreégion of legislalive Intent. Camg'bell & Gv;rin 146 Wn.2d at9-10. "{Tlhe cowt -

~ shouid assume that the legislature means exactly what it says. Plain words do.not’

requlre construct:on » C:gy of Kent V. Jenkins, 99'Wn, App. 287, 290, 992 P.2d 1045

(2000) (mternai quotation marks omitted) (quotmg State v. Mccram, 127 Wn.2d 281,

288 898 P.2d 838 (1995)). o

The legislature enacted the Long-Term Care Insurance Act, chapter 48.84

RCW, in 1986.” The Act governs the content and sale of long-term care insurance and

7 Laws oF 1986, ch. 170. See also Laws oF 2008, ch. 145; chapler 48.83 RCW (reenacted and
amended Long-Term Gare Insurance | Acl for pohcles issued after January 1, 2009)

7
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et Ghnractes:FCW 45.84.010: FIGW 48.84:010 s that tha Act Shallba, . -

Woecly consn Jo roro the bl nfrest i ioteig puschasers ofengHer,
| careinsurancefnpm unfaie t_)._r.‘c'l'et‘gep:tj,v'a sales, ﬁlatkgﬁqg,.é_nd advertising practices”
' and “ijhé provisicns of this ql}:ap}gt‘s_h#u ‘a!:iply in addi_gj:or_n_-'tb f)_th,ér_ rggu_li;gménts of
Tile 48 ROW? RCW 48.18.130(2).provides that “Injo msurance gﬁﬁﬁagt«,ghﬁi contaln
" any provl_sigﬁ,iyqtéigtei}f with i)lr'cpngr__t-zdititoryjo any such standard ng}fjf;‘,ipn;usqd..or

FURLE TR VR ML R - A Y A Ture I

toquitsdtbouSeH ¢ Lt s _
ROW 48.84,910

- RCW 48:84.910 sais fouh.mg.eﬁgzcﬁ\fe_data of the Aet..

P

provides, in per,linent.p;i‘rt‘.: : .

" RGW.48.84.060 shafl 1ake effect on November 1, 1986, and ihe:
commmissioner shlll adopt-all rules necessary to Implement RCW ‘
-.-A8.84.080 by its effective date including rules prohibiting particular unfakr-
. of doceptive dels and practices in the adverlising, sale, and marketing of .
- leng:teym ¢are. poligies and.contracts. The commissigper shall adpptall -, ¢
rules necessary to implefent the remaining sections ofthis chapter by - - '
" ~July 1; 1987, and the remaining sections of this chapter shall apply o .
policies and centracts jssued on or after January 1, 1988, o o

-

A required by 'Béw 48.84.910, the insurarice commissioner tiléd regutations
* implementing the Act In July 1987. WAC 284-54-015 defines the application and
scope of ih'eyegﬁlationsl WAC 284-84:015.provides, In pertinent past;

(1) Except as otherwise specifically provided, this chapter shall apply to
avery policy, contract, or certificate, and riders pertaining thereto, of an
- Insurer, fraternal benefit society, health care service contractor, or health -
maintenance organization, if such contract is primarily advertised,
“marketed, or designed to provide long-term care services over a
prolonged period of time, which services may range from direct skilled
- medical care performed by irained. medical professionals as prescribed
* by a physician or qualified case manager in consuiltation with the
- patient's attending physician to rehabilitative services and assistance
"with the basic necessary functions of daily tiving. for-people who have lost
some or complete capacity to function on-thelr own. Such contract is
“long-term care insurance” or a *ong-term care contract,’ and is subject
. o ihis chapier. : ' -
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' . ;{%@ﬁgate contracfsmt meelmg the requlrements of tms
ﬁy?rfﬁi-‘ rgsuédoruelmmdmm sﬁatéaﬁerﬁ%cemberm
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*

Thie regulaﬁons expre?»s!? proh“mt pﬁor hospn}ahzat:on as a condmon of
. goyerage. WAC 284»-54—1 50 prowdes, in pfamnent part R '

No nontract may be advemsed sollclted or issued for deiivery m thxs
" stite a8 8 Johg-t8ih Care bontract which does not meét fhio following
standards. These are minimum standards and do not preciude thie
: intigion of oitigr provisions.of beneﬂts whmh are hot inconsistent with’
L these standards. ,
oy (?} No insurer may offer a contract form which requires prior ;
- hospitalization a8 a conditish of covering irismutional or coh’amumty
basedcare L oL )
_ Medico asserts that the nursing care pohcy lssued to Bushnell is not a long-term
care policy under the Act We dlsagree The pollcy qlaarly fa!!s within the bmad N
' def‘mtion bf a }ong—term care msurance pulicy HCW 48 84, 020(1) deﬂnes a long-term '
care msurance pohcy am

{A]ny insurance poilc:y or beneﬂt contract pnmarily adverﬂsed marketed
offered, 6r designed to- provide coverage orservices for aither i

" institutionat or- commumty—baged convalascem custodial, chronic, or
terminally it care. ) _ R

- The partles agrée that the Act-does not apply féi'roéctivé!y and that the three-
tiay hospital étay requirement was valid vyhén the policy was Issued in Jianuary 1987,
The qbesﬁon is wheihér rene‘.&al of the policy after .tilwe eﬁective date of the regulations
in January 1988 eiiminated the three-day hospital stay requirement. Bushnell ‘argues
that when Evelyn renewed the msurance ‘policy after the effective date ol the '
regu!ations in Jahuary 1988, ag a matter of law, there is a new agreement and the.

three-day h_ospi:tal 'stay reguirement no longer applied. Bushnell also points to the seli-
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execuhng mnfommy clause m the policy to argue ‘fhat the policywas amendecl and
- the huspﬁal:smmgﬁi‘“ o ol Pt maaw theMeurco oliy: o |
" “Confonnity With State Statutes: The provlsl’ons of the policy miist -

-conform.with the laws of: 1he: state ln whig:h you. reside on the Poliey Date.
I any do nai’ 1his ciause amends them &6 that thby db conform.*

. only apphes “top@ﬁgies and .c;ontraots 5ssuad -on or aﬁér Januaw 1 :1988 » Meduco

argues the language Qf ihe canfonmly clause means ihat the msurance pohcy ¢annot -

-be amended diter it i is first lssued

I ] o The Washmgton Supreme Caurt In Ieb addwmsectthe questlon of whether a,
| : rehewal oi an msuranne policy creates a naw contract that mcorporates later enacted .

B law,s. or whethar a renewal is only a con’unuation &F the 6rig!nal terms Qf the polmy

-

Tebb . Gontl Gas: Go. 71 Wn.2d 710, 712, 430°P2d sor(ien. -

- _ In Tebb beglnrung In 1942 Tebb paid qualteriy renewal premmms fﬁr an -
accident and health § msurance policy. The pohcy did not hava a provlsmn fora grace
period Tebb. 71 Wn.2c§ at711. “The policy stated lhat it "‘may be renewed with the
consen’t of the Company.” Tebb 71 Wn2dat 713, o
o 1951, the legns!ature passed a law requinng insurance ,po!idies to provide a
31-day grace period‘. Tebb, 71 Wn.2d al 712 (citing '%orme; ROW 48.20.062 {1951))2
Tebb did not pay the pr.emiprﬁ due on September 1, 1,'964.. On Septamber 7, Tebb
- died in an accident. Tebb, 71 Wn.2d al 710-11. The insurance combany denied
benefits because the policy 1apsed for nonpayment, Tebb, 71 Wn Ed at 741, The tiial

court granted summary judgment in- favor of Tebb. Tebb 7TWn.2d at 711,

3

" % Ashorter grace pariod applies for premiums paid monthly or weekly. RCW 48.20.082.
: 10 '
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‘,:oi'rg""‘;1""ir“i§w'.ffsi’1i jtor Stat'é‘ I:Qte'édﬁf?aﬁf ’ﬁ'&bbwvmadat

Fu T t?'-.

‘-x:l.*_ =‘" ’:&'P *&i&é‘%ﬂ&iﬁ?&&&ﬁl‘ﬂg(‘l%). the

“r,

715. QuoﬁriéA}ap‘lem‘ap on'___ "

LS

- court held !hat’unless a contraty intention is cleaﬂy showﬁ ea&h tlme o po!icy is

mnewetf énew’conirae!lsfarrned. -“ T e A b o

“ K rénaival cdntract has, heen statetr by'mhyjuﬁsdic’f;ons to, be a
new, and a separale and distinct contract, unless the intentlon ofthe .

* - paitiet s Shows clearly thit the oﬁginar'and renevial dgréements shall
constitute onje continuous contract L a

trad e o Tt N RESTIRE LIPS

. Tebb, 7 Wn.zd at 713 The court slates that the oonclusnon lt reached was consistent

witha prevlous decis:on Perkn N

v Com, 189Wn 8 63F’2d

499 (1936), holdmg that a renewal accident policy lssuad fn‘am femn ’to lérm :s not a

cunlmuouspdlicy ebg,Tth.zd at713ﬁ14 LT T e

The Jebb court decided that the nght of ﬂ}é Insurer to*accépt or re]ect the

'renew%il wgs canclus‘we ev:dence 1ha’t the parﬁes mtended !o creaté a new contract

“upon lhe acceptanse of ‘the renewal prem:um Tebb 71 Wn.ad at 714. According!y,

the court hetd that because “upon each reneWal a rrew comractzs fonmed hence the

stalulory grace persod was mcorporated into the contract upon the acceptance of the ‘

renewal pramiums.” g 71 Wn 2d at ?14

. The holding in ebg is also consnstent with gouch on Insuranc section 29 33 '
{Scl ed. rev. 201 0) in sechon 20 33 Ccuch states in pertinent part

Whether the renewai of a policy conststutes a new and
independent contract of continuation of the otiginal contract primarily
depends upon the intention of 1he pariies as ascertained from the

- Instrument itself,

In'the absence of any contrary statttory provision, the parties. may
effectively designeite that the ranewal policy shall be regarded as a
continuation of the policy or that it shall not be so regarded. Accordingly,
it has been held that the rule that a renewat policy constitutes a separate
and distinet contract for the period of time covered by the renewal does’

11
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- 1ok aﬁply»where'ﬂiemﬁensim agr?}ﬁ;entm ig‘eﬂtlon a§ -~ 0 .

”by stipuldfirig hat the origiriel agreement "éantinues ify oice.” i

~ diiere g policy qlearly stated ihazittemmaigﬂ at e end piihg po!lg;(. 2
‘period, a new contract mﬂanew 'effenti’va datewak created each ’ame e
the pelicy.was renawed o . Co

LT YT W et

Here, the language of the poimy does not mdicamany lntent that tha onglnal
) tenas of th&polin;c sansiltute one conﬁnuous- apntract or- shall oonﬁnue in force. To *dle
_contrary, thes poﬁcy clearly states that f:ach ﬁma ﬂie noﬁcy i lenewed “tha new term o

,A

-begins whan lhe old term snds. Thgr policy sta}es,"in panmgnt part:

Your coverage s’tans ort the Policy Data at 125 clack noon standard lxme
~where youlive. 1t ends at 12.0'clock nponon ﬂ:le same gtandard time on
the first renewal date. ‘Each time you renew ycmr pmicy, the now term
begir;s whenthe old term ends . P g

Although under the renewal provision Medlco cannet refuse 10 renew the pohc_y,.‘

Medicoexpresslyreservastherightlgnotrenew . T

ey

' As long as you pay the. renewal premium then in.effect on ihe date co
‘it is dué or during the 31-day grace pariod, we cannot réfuse to renew
.. Yyour policy unless we do the same. to al} mlncnes of this form issued to
persons of your class (for example, age) in your stats. Your. policystays
¢ inforce during your grace period, No refusal of nenawal will affecta
. claiin exisﬁng ina t:onr neiment penod '

. r.;..

We can change your premitm only i we do the same 1o all :
‘policies of this form issued 1o persons of your dass {for example, age) in
your state and we will notify you m advance of the due date.
We conclude that under 1he terms of the long»term skilted nursmg care pohcy
1ssued by Medico to Bushnell, upon aceeptance of each renewal premium, a new
) contract was formed. Accordingly, after the effective da.te of the regulations

implementing the Act, the three-day hospital stay requirement-no longer applied.

Fﬁrther, under the corormity clause of the poliby, upon'accept_ance.of Bushnell's

12
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) was amended to coﬁfonn with staie Jaw.. .

..-?.r

renewat p’ﬁ&fiﬁiéntfaﬂé’i' iﬁplemémaﬁéff ok ﬁéﬁguﬁfﬁ!&’in Januﬁiy ‘-!988”‘“19 policy

' e . s _- ) . o . '._ . .‘_
t"’..-""“'.a_. s, de " Py ,-n " !,. -,

rn the altemaﬁva, Medico argues ‘that regardless ot wheiher the mree»day

t.,‘l T

'hosp:tal stay reqmrement applies Bushneil s pot enhtrgd to coverage because the

i Ty “| :

pollcy !apsed for nonpayment There is no dlspute that the ﬂnal renewa} premxum e '

B N covered the Bo-day pericd from January i 2007 urml February 28, 2007 There is

- antitled to benefits. Howsver, Medico’s argument ignores the 31-day grace period

also no. dispute that the claim arose on, Febmary 24 wheh Evelyn was admltied ioa .

nl.u'sing care facility, and that Bushnell subm[tted a clalm to Medloo for beneﬁts under

the.policyonFebmary:ZA-. Co _i .o

Nnnemeless Medmo argues that under the terms of the policy, Bushneit was
only ent:tied o beneﬁts after 1he reqwred 20-day ellminatlon peuod 7 and because the
.beneﬂts]apsed on March 1 Medico assens it proparly demed benefits

The unamblguous terms of the pollcy do not support Medmo s argument The )

.policy defm’es the “ehminahcn perlod” as”

" [Tlhe number of days for which beneﬁts are eliminated in consideration -
_for a reduced premium. The elimination period, if any, starts on the date’
" that benefits would otherwise begin and it ks in effect for the number of
days shown on the Schedule

The Schedule pmvndes fora 20 -glay e[immatlon penod for sidlled nursing care. Medlco

-argues that aﬂer taking into account the 20-day efimination period, Bushpell was not

“provided for in the policy. The policy unambiguously states that during the grace

- period, "[ylour policy stays in force.”

Grace Period: Your premium must be paid on or before the date it is due
of during the 31-day grace period that follows. Your policy stays in force
during your grace period. You always have your grace period unless

.. s

v

i
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uﬁ isy!-‘-'il’l her.e will sand yqunoﬁcaof ;mnrenewa!r car. .
!?legs%!ao da*ys t‘ y[:%\f%d Y*:ixqﬁnsdue. S

) Accurdingly. even it the zo-day allmination peﬁod is faken‘into account cuvemga did
) : O 'u" A e "':.-'
; ot Iapse unhl aﬂer ihe grace peri’od -

“We reverse dismissal o? Bushnell’s claim for cnverage under iha policy, bul &

. remand on the question of whether Medioo acted in bad falih (Whethar an lnsurer

.acts mbad falth isaquesﬁon oi‘ fact Safeco Ins. Co of.a@ u Bu JQL 113 Wn 2d383
395 aza P;2d 499 (1992)) SN 3 P .

- Bushnell requests attomey fees on appeal undar l_wzmglg Stgamshm Cg,, u )
Y. Centennial Insurance Co., 117 Wh. 2d 3? 811 P.2d 673 (1 991) Upan compliance

wlth RAP 18 1 Bushneil is entltled to aﬁorney fees under Oiy;mp,m Sleamshng '

We reverse and remand

WE CONCUR:

sy Gl

J
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Nebraska Corporation,

RECEIVED

Schwabe Willamson & Wyatt

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
" DIVISION ONE

LEROY BUSHNELL, &s personal.

representative of the Estate of EVELYN

No. 63916-1
BUSHNELL,

Appellant, ORDER DENYING MOTION

FOR RECONSIDERATION
V. .

MEDICO INSURANCE: COMPANY, a

Nebraska Corporation, and MEDICO
LIFE INSURANCE COMPANY, a

Respcndents

Nttt St St Vvt g St Vgt Nmlt” Vet et Vs Pog sl on gt

Resapondents Madlco Insurance Company and Medico ere Insurance
Company filed a motion for reconsidération of the opinion filed in the above

matter on February 7, 2011, A majority of the panel has determined this motion

should be denied.
Now, tharefore, it Is hereby

ORDERED that respondents’ motion for reconsideration is denied.
DATED this |1 day of March, 2011,

FOR THE COURT:

Judge
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o ’.E‘his policy in iegnl mntmct betwaen you and vs. READ YOTIR POHGY CAREFULLY.

" Tha preqium you, the Insured paid‘put this policy in fores asof the Policy Date. That date is shown i tha'
Sehedule, Ths Schedule is abtaohud and ig a part of this policy.

ALPHABE‘I‘IGAL GUIDE T0 YOUR POLICY

4 ey m i Aedmiden

: Part L Part

. Baneﬁ:ts.....,...............,..GH’.,I&J - Other Ioportant Proviefong ... ..cvevveeinien M F
b Definitions ...l R Paymentﬂfﬂlaims.........................L \
i Baeoplions oo iviin v i B Pre-Existing Conditions Limitation .,..........C !
4 How'.[‘oli‘nleﬂc}mm................_.....-K Renewal Agreement. ... .. e - T
o MaxmmmBemf'ta..............,........E Righl:TuRetum.........:.-..............'.a...é. X
I pamTA . | PLEASEREAD . . i

} . .. B0-PAY RIGET TO RETURN - f

B i L L

i Please read your policy. ¥ yon sre not gatisfled, vend it back £6 vs or to the apeit whu sodd it to you within 80,
" days after you receive it We mll return your mioney, 'I'haf. :will mean your policy waz never in force,

PARTE . - ° RENEWAL AGREEMENT : %
As long a8 you pay the renewnl premium then in effeat on the date it is due or during the 31~day graceperiod, - i

rpe——

. we cannot refise to renew your policy unless we do the same toall policies of this form jssned to persons of your
. clapa (for example, ags)in your state, Your poliey stoys i in fur::e durmg your grac.epemod No x'el‘usal of renewal
will affect a elaim exigting in a confinement penod . .

Lawt v ama pmmnn -

- Weean ohange your premium only if we do the same to all policies of th:s form jsswed to persons of your clags
(for example, age) 1 in your atate and we will notily you in advame of the due date

3 PARTC PRE-EXISTING CONDITIONS 'LIMITATION

Conditions you have had in the five yearg before your Folloy Date exe NOT covered nnkil your poliey has been
in foree at least six moxths, This- applies to any injury you received or 2 sickness making ftself known or

medically treated within five years before your Policy Date. A sichness makes itself ]mown when it would -
cause o prudent person to seek medical advice or treat.mant. :

i

|

PARTD © EXCEPTIONS - o 5’
|

r EEm e mSer e wrwrs i v b
v

b — e

We- will NOT pay benef' ts for;

(1) loss while this covm‘age is not. in fores:

{2} suicide or attempted suivide; '

(3) intertional, self-inflicted f lmury-

{4) mentsal or nervoug dicorder in the absence of m'ganic braln disease; and
(5} services for which no charge normally is made, ©

| SKILLED AND INTERMEDIATE NURSING POLICY

|| - més.?vi__d,-;_m:m"_:;:: '_—f.:..,;.,__, - “Cffé?_ mulzﬁ..@“']’ﬂg&l Qf‘g
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- PART B

. . {2} “"Blimination Pertod™ meass the namber of duys foir which benefits are elfminated in consideration for n

" “‘Husp‘ttai“ monns a place Heonged or remgni-ze&aa a hospit;al by the appropriate autheiity of the statein | :

— R S - B i T L I
v T T g a
. " - " . .

; MAXIMUM BENRFIES S - K ’
Tie- maxiraum bentefits we will pay during your fifetime ave shown, in the Schednle, After the maxiount
henefits have been pald, your coverage ends, ) L . '

- wm sy

- ,

» -

PART R L DEFINITIONS - .

(1) *“Confinement Perlnd™ starts with the fivst full day you are confined in a covered facility and either.
“receive benefits under this policy or would be qualified to reeoive benefits exvept for an elimination
- perivd. Tt ends when you ave i longer confined inu covered facility, ¥ you ave in &.confinemeit peviod,a

" veturn to fhe bospital for lesa than three daya in & row will not start 4 new confinpment petiod. Aveturd
to the hospital for three days in a.row or more, howevér, will start a new confinoman period, - ’

Srm s mtm e+
| —— b a - —

-

reduced premium, The elimiuation period, if any, starts on the date that henefits would otherwlis begin -
and it is in effect for the number of dayz shown on the Schedule.-Only one eliminatton pexiod will be ap-
plied fo any one.confinement period. . ‘ - ' T

r A s e

(8} "Home Con Eheﬁxent". meang your cur;tinuuua confinsment while undey the regolar earé nnd attendayce

of a physirian (a} in yeur liome or blaod relative’s home or (b in that part of a hospital uzad as aconvales- 1

cend.or vesl bome or self-care facility, Visits to the doolor™s office ox haspital for dizgnedis or treatment. do
snot teyminate confingment, . ‘ o

-which it is Joeated, Tt does NOT mean thut part of 3 hospital o institution which is Yeenmd or vsed prin-
cipally up n.continaed- or extended-care fauility, convalescent rinvaing facility, nursing or rest home; or |
* home for the aged. O BENEFITS ARE, PAYABLE FOR HOSPITAL CONFINEMBNT.

- (5) “Injuries” mean ﬂcciﬁeﬁtabedily injaries. They nmst be raceived while yoor policy is in fnrce:'man, they
: must Tesult in Joss indepeddent of sickness and other canses. C ' s

51 *“Sickness” means a sickness or dizease that first manifests iteslf more than 30 days after your Paliey

: Date, : I, : . -

(71 “"Nursing Facility” tundex Part § of this policy} means a farility or that purt of one which: (a).is operated

: pursuant.to law; (b is engaged in providing, in addition te room and board accommodations, gkilled nurs-
ing care or intermediate nursing care undor the supérvision of a duly livansed physician; fe) provides con» | |
tinuous 24-Kour-a-day nursing service by of under the supervision of a graduate professional reglsteréd
nurse (R.N.) of licensed practicn! nuvse (L.P.N.5;and {d) maintaing 4 daily medical riscord of anch patient,

1l is NOT a place that is primarily nded for: vest: the cave and freatment of menta! digeases oy disovders,

-
rimasm e

. drug addistion or alechelism: or dustedial or educational care.

(8) *'Skilled Nursing Care” means active nursing andfor reatorative vebabilitation seryicss given to treat an
unsiable heatth condition, There inust be a care plan for-the patient's recovery which is earried ont on a
daily basis. A physicien must certify that you need such care, These.services must medically. require the
skills of licensed or certified technical or professional personnel pending stebilization,

E s NOT: au:ppurtive services of o stubilized vondition; care which can De. learued and givén by undi-
censed or uncertified medical personnel; routine health care services; general maintenarice; vouline ad-
ministrativn of oral or nonprescription diugs; o general supervision of routine daily activities,

[T —

{9) “Intermediate Nursing Cave’’ medins nursing care ordered by a physieian to treat a covered injury or
sickaess, This eare must be given, under the supervision of a physician, by licansed ar cortified nuraing . .
personnel, These services include, but ave not limited Lor active mursing or maintenance therapy; a cave

- plan less than the Jevel of skilled nursing cave; supervision of a stahilized health condition; or on-
- virsnmental control to insure the palient's safety. A-physician must cortify that yon need such care. It
does NOT include skilled puvsing or citsfodial care, o

+
[
L]
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R : y ' ’
7} a0 “Custodiu Gove Facility" méans a fality or that part of one Hat. vegularly.provhdes rooui, Boand, 4nd
g ersonal help in feeding, dressing and-obher essentfal daily Bving activities. It must give eave to thres or
'H more residents who, not needing daily nursig cars, cannol properly cave for themselves dus to agh, °
N sickness, diseass, or physical or mental trupairment. The focility must bo licensed by the statein which it
i it lucated Lo provide such eustodial care. The owner or administrator cannot be ralated to you by blood or
f,s'i marriage, o . - T - . ‘ :
fj (12} “Custodial Carve” means that care uéually given-bo vesidents of a enstodial caye factlity who, not needing ‘;‘f
g daily nursing eave, cunnot-properly care for themselves due to age, sickness, disease, or physical or men. "3
:.é . .lal impairinent, A physicion mnst certify that yon need auch care, . :
E‘ . : ’ T ' ' . ) Sk
' i: {12) *"Physician™ means a licensed practitioner of the healing arts acting within the scope of histher ticense.  ©,
M I : : L l:
i.? (13} ""Sehedule™ Is altached to and is a part of this poliey, E' '
A co : . - >
_ ﬁ Q) "Yon' or "Your" means the Insured named in the Schedule, - !‘_'.'
1) : . " P - }‘-‘
.": 1153, “We "Us™ or "Dur’ means Madico Lile Tnsuranes Company. e
s ] ) ' ' o R
’i PART G : SKILLED NURSING CARE AND . .
) %,- _ : © INTERMEDIATE NURSING CARE BEENEFFTS . o
:"# o be eligible to veckive benefits under Pari G{a) and Part (ih), your confinement: vinust:
:.-.l ) . - -t . - . . . a - - . . . - E‘I
12' (1) be in a Nursing Facility; _ u
g {2): be recommended by a physician: . . ) 1
“1- -(8) start within 14 days after required hospitel confinement of at; loast thies days in o row; and A
C (4) be for bhe continued treatment of the eondition(s) for swhich you were Jjn the hospital, o
3 G(=)~ SKILLED NURSING CARR BENEFIT .. oA
Wheri you are confined and get Skilled Nursing Care, we will pay the benefil shown in the:
+ Hebedule subject-to any elimination perivd'shown in the Schedule. The masimum number of days
payable in a confinement period and during your lifefime is shown in the Schedule. 4
" Every 30 days during this time, your pliysician’ must certify that Skilled Nursing Care is still }
needed, The physician cannotbe a proprietor or employes of the Nursing Faeility. The divector v~ ;."‘
adminisirator wast cevtify you actirally receive this level of care,. . ' o
: s : 5
Gib) INTERMEDIATE NURSING CARE BENEFIT , . o
: - When yu are confined and get Intermediate Nnrsing Cars, we wiil pay the banefit shown in the hi
Bchedule, The benefit we pay will he subject in any elimination period shoymn in the Schedule fora  L:
confivement period. The maximum number of days payable in a confinement period and during 1
your Jifetime is shown in the Schedule, . A H
PART H ‘ | CUSTODIAL CARE BENEFIT. - f
When you ave confined in a Custodinl Care Facility and get Custodial Care, we will pay the benefit shownin'
the Schedule. The maximum number of days payable in a confinement period is shown in the Bchedule, The 5
confinement must: _ © : ’ ‘ '
(1} bogin immediately after confinement in a Nnrsing Facility for which we paid you Skilled Nursing Care ~ §;
or Intermediate Core benefits for 20 or more days ina row; and - - 2
21 be for the continned treatment of the condition(s) for which you wore in the Nursing Facility, ‘,
 PARTIY ~ HOME CONFINEMENT BENEFIT g*
When you ave confined at home ininiedinheiy aftor a huépi!sal stay of at leapt tee da;vs in a row, we will ﬁny ',"lf.
you the benefil shown in the Schedule, We will pay up bo the same number of days as your prior hospital stay. “
. . - £y

=t
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When yougo direeﬁy from a hoap'ital ton Nming Pacility and ave then immediatety home conﬁned we will
pay up’ ‘to the number of days as yonr combined staye,

' The maxivum number of daws payable in a confinement period will nob excend 0. A benet’t for-home clmﬁue-
ment will not be pmd if we pay beneﬁts under Cistodinl Care for the same confinement perind,

PART J ' AMBUI..ANCE BENEFIT . _
When you seed a Hicensed ambulnnce service % or fmm a hosphtal where you are etmﬁned wd @ resident’ lml pa-

tient, we will pay the ambnlance bepefil shown in I.he Schedule. Our payment will be Jimited o ane such
benaﬂt during any one cnnﬁnemeut. period.

PARTEK " - S Howmmmacmm

(1) ' Notice of Claim: Vou must pive ua written notice of u eliim within .eo dm's (30 doysin M!ssisssppr 60
days in Kentucky; 8 monthe In Montana) after 10ss stayts or 25 so0n a5 you, can, You may giva the notice
or you may have someene do it for you, The notice should give your nams and poticy number, Notice
should be mafled 1o our Home Office in Omaha, Nebra.v.ka. or to one of onr agents,

(2)

began, you gave us a writken statement of what happeried,
&Y
must be’ furhished within 15 mcmths aftar.loss began, except in the sbsence of legal capacrty

papcL ' PAYMENT OF CLAIMS =~ - _

. All henet"ts will be paid as soon as we ‘receive pronr of !oss.

The benefit {if &ny} for loss of ynur life will be puid to the beneficiary. Ol:her losaes will be paid tq you, If no

- bemeficiary is named, the benefit will be payable to your estate. Any other deerued benefits nnpaid at yom-
death may, ot vor option, be p:ud ¢ither to the benel‘iciury or to your estate,

If any benefit is payable to your eslale, té a minor, ot to any person hot able to gwa a2 vahd rulense, we may pny

up to $1,000.00 to any person we {ind entitlsd to the payment. Any payment we make in good faith will fully
discharge ve to the extent of the payment. .

PARTM POLICY PROVISIONS,

(i) Bntire Ctmtractv Changes: This policy, with any attachments (and the copy of your appllcatinn if at-
) r.nchod'r, int the entire contract of insuranee, Nu apent may change it in any way. Only an ol‘f‘im of ours
can apprave o chavge. Thol change muse he shown in the palicy.

{2} Time Limit on Certain Defenses: After two years from the Policy Date, no mxss:tatementa except’

fravdulent misstatements in the application for the policy, can be vsed te void the policy or to deny a
claim for loss incurved or disability commencing after the expiration of such two-vear pericd.

" No claim fov 1oss that starts move than si% months after the Policy Date can be redueed or denied on the |

grounds that a condition not excluded from coverage existed prior to the Pulicy Date.

{3) .Grace Period: Your premium must Ye paid on or before the date it is due or during the 3)-day prace
period that follows. Your policy etays in foree during your grace peried. You always huve youy grace

period unlesg your puhcy will not be renewed We will send you notice of mmrenewai al least 30 days
before your premium is due.

) Reinstatement: Yoor policy will lapse if you do nat pay your prémium before the end of the grace period.
- Xf we nter accepl & preminm and de not require an application for reinstatement, that payment will put
this policy back in fures. B we require an application for reinstatement, this policy will be put back in
foree when we approve it. If we fail to notify you of disapproval within 45 days of the date of application,
your policy will be put back in force on that 45th day. ’ '

MiSI56W A . Pagge 4 M J 3 3

Claim Forms: When we receive your notice, we wall send you forving Sor filing pronf of logs. If thiese formg
ure not sent to you in 15 days, yon will have met the proof of loss rule below if, in 90 days afer the lass

_ Proof of Y.088: You must give us writien proof of your loss in 90 days or a5 svon as Yoo cnn But proof .
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Your reiml.ntnd polity will cover only Joss due to acoidental injuey thot beging aftet tho ate your poliny .
‘was put in fores; Also, it will coveronly loss due to sickness that beging more l;han ten tlays after the date
the policy was put buele in force,

Tnall sther respects, you and we will have.the same nghts under thm poticy that we had before it iapsed
:untess there are special conditions that apply tothe reinstalewent. X there ave, they will be endorsed on
or: attached to the policy. The premivm we accept to reinstate this policy may be nsed for o peviod for
.'which premiums had not been paid. '.But it will 'not be used. for ahy period more than 60 days befors the
'remslatoment dale.

(6) Ph,ymcnl Examinatmn. We. at.our expanse, tan have: you exammeﬂ as aﬂ:en as needed-wh ile 2 ulmm is
pending.

(6) Legul Action: You can’t bring a legai action fo recover under :ymxr polmy for &t least 80 days aﬂer you
. have givén s writken proof of loss. You can't start snch an action more than three years (five yeara in
Kansas) after the'date writtén prool of lons is required.

(7). Ghange of Beneliciary; Assignment: Only you have the right to change the beneficiary, ’I‘hm ﬂg‘nt is
yours uniens you make 2 beneficiniy designation that may nob be changed. Consent of the beneficiavy is

not raquived to-make a change in this policy.. Also, such consant is ok eqmred to surrender-Lhis policy or
" Lo assign the benefile.

{8) Mﬁtssmtement of Age: If your age has been misstated, the amounk payable wilt he that whaeh the
premmm would have bought at the correct age.

(9) Intoxicants ani Narcotics: We will nok be lable for locs sustained becanse of your heing intoxicated.
- Norwill we be liable for oss sustained because of your being underthe influence ofa nnrcnhc. This provi:
sion will not apply to nareoties gwen on the advice of a physman.

(10 Iﬂcgal Oceupation: We will not hé linble for any loss to which a conltibuting canse wus your convnis. -

“wion of ar aliempl to commit a felony, Nor will we be- Imble for any. loss to which n conh'ihuhng cause was
- your being engagad inan illega) occupation,

{11) Other Insurance With Us: You may have only one policy tike'this one at oy one thme. Ifyuu have more
than one such pnticy, the one youn, your beueficiary or yonr estate selecm will remain in force, We w:‘l!
ratura all premiwms. patd for all other such policies. -

(12} Termof Coverage: Your eoveragestarts on the Poliey Date at 12 0 'elocl: noen slandard time where you
tve. It enils at 12 o'cloak noon on the same standard time on the ff vt renewal date, Each time you renaw
your policy, the new Lerin beging when the ol term ends,

{13) Conformity With State Statutes: The provisions of the pnlicy must conforris with the laws of the statein
which you rqsido on the Policy Date. If.any do not, this elause amends Lhem o Lhat they do conform,

This policy is signed in our behall by i Prasident and Secretary.

Bezvetary - President
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1515 SOUTH 75TH STREET
- OMAHA, NF; 68124
DUPLICATE

SCHEDULE

“MEDIGO™ LIFE INSURANCE COMPANY

POLICY NO. ~ OBJB225 " POLICY TYPE - 3356

INSURED  ~ EVELYN R BUSHNELL:

. #L F BUSHNELL
PO BOX 1450 . ° '
ISSAQUAH WA 9B027-0059

=== RENEWAL PREMIUNS ~—-——

POLICY DATE......cvee . 10/09/1986 . 60-DAY.owew.e..r.in.  §124.50

SEMY-ANNDAL......... $373.50
ANNUAL. .o vsonnaanien  5684.30

'POLICY LIPETIME MAXYMUM BENEFTTS. ... .vevrssoneseonnennnnnnn

LIFETIME MAXTMUM BENEFIT DAYS PAYABLE .

SKILLED NURSING CARE. c v v snsvnenonnnrnonssennnniosioneon

INTERHEDIATE}NHRSING.........y.w..f..u......u...,i......

- ELIMINATION PERIOD FOR ANY ONE
CONFINEMENT PERIOD......................................
SKILLED NURSING CARE DAILY BENEFIT
FIRST 20 DAYS IN A CONFINEMENT PERIOD........,..........
218T DAY UF TO 101ST. DAY L e et ierveivonsemmcsionsnsnnnane
101ST DAY THRU 2210TH DAY.....

L I N L IS I I A A

- INTERMEDIATE NURSING CARE DAILY BENEFIT

FIRST PAYABLE DAY IN A CONFINEMENT PERIOD THRU 180 DAYS.

1B1ST THRY 360TH PAYABLE DAY.....vvrveenunnn,

CUSTODIAL CARE DAILY BENEFET. susssannnintanasannansnnsvanns
MAXTMUM DAYS PER CONFINEMENT PERIOD. ......veveviucoconns

HOME CONFINEHENT DAILY BENEFIT.......................-.....

~ AMBULANCE BENEFIT. ....... Cevtaeaeseaaaasanas

e L O A Y

POLICY 3355 PLAN 3 OPTION B

$190,000.00

. 2190
a6n

20 DAYS-

.00

$40.00
$80.00

$20.00

$40.00

$15.00
180

$15.00

$25.00

e JRE Appendix C - Page 6 of 9
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ENDORSEMENT

MEDICO"M L]FE mSURANCE CDMPANY
- 1515 SOUTH 75TH STREET
OMAHA, NE 88124 ©

POLICY, NUMBER - 0378225 / - . RIDERPAGE10QF1 -

MND]NG RIDER

, Thm xider is a 'part of the pohcy to wlnch 1t i attached 1t mak% the following change in your policy,

The provmmn "lv&ssmtemen; of Age found in your pohcy is replaced by the following provxsmn.

" Misstatement of Age or Sex: If a covered person's age or sex has been mmst.ated the .
amount payable will be that wiuch the premium would have bought at the oorrect age
oY Sex. )

URB-FL-459 ) ' 4/83

ANY ENDORSEMENT IS A PART OF YOUR POLICY. THE NUMBER IS SHOWN AEOVE‘

[ dB6  Avpendix C-BagoTof9.
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s * . Medico™ Insurance Company
iy = MEDICO™ GROUP L .~ Medico™Life Insurance Company

1515 South 75th Street » Omaha, Nebraska 68124

PRIVAGY NOTICE T MED!CU“‘ INSURANCE GOMPANY AND
'~ MEDICO™ LIFE INSURANCE COMPANY
POLIGYHOLDERSICER“F!CATEHQLDERS

Yourpﬁvacy Is otir concern, Cerain laws regulate the collection, use and disc!osure ofa

consumer or customer’s nonpublic information. Medico™ Insurance Company and Medico™ Life

" Insurance Company do not sell or otherwise disclose any fionpublic personal-informétion about

our customers or formet customers to anyone outside the Medico™ Group Family, except as
permitted by law, You don't need to take any action to prevent dssclosum this notice is
solely for your lnfcnnation

_'General Privacy fnfamaﬂan. It js the policy of Madico™ Insuranca Company and Medico™

Life Insurance Company, their independent agents and lhose companles whose
poiicleslcertiﬁcates we administer together with ours to:

«  Collect only information necessary or relevant to our business. - ]
»  Make areasonable effort o ensunalhat information we act upon ] aocurate. relevant,
. fimely and-compilete. ,
» . Use only legitimate means to collect mfunnaﬂon .
»  Meke personal information availsble extemnaily only to respond to legmmate busuness .
* needs, 1o regulatery.or.other’ govemment authorities er as olherwise permitted by law,
= Limit employees’ access to those who need, to and are trained in the proper handling of
personal information,
= Require anyone outside our corporate famaly (nonaﬁillates) whao perform services for us
to conform to our privavy stahdards. We also- Teqiire. thern not fo tse your nenpublic
. persanal information for any other purpose,
» Natio disclose your nonpub!ic personal information to uthars for thelr own marketing
. purposes, © . .
‘s Not to reveal your health, character, personal habits or reputatmn to anyorie for . .
marketing purposes,

The following summary.explaing the kinds of infonnanon that Medlco“‘ Insunanua Cnmpany and

Medico™ Life Insurance Company of thelr agents may collect, what is done with the mf‘on‘nation
and how you can find out about Information, if any, we have about you in our records.

What kind of information do we collect about you and from whom? Mosl of our information
cornes direcily from you, The application you complete, as well as any additional information you

.provide generally gives us most of the information we need to know. Sometimes we may contact

yois by phone or mail to obtain additfonal nformation. Depending on the nature of your insurance

- transaction, we may need additional information about you or other, individuals proposed for

coverage from ouiside sources, such as medical records, cradit reports, court records or other'
pubiic records. We aleo might obtain information from third parfies, such as other insurance
companies o financial institutions that you have nofified us of.

What do we do with the information collected about you? The information is kept with your
applmatmnlpolicy or certificate records. We review.H in evaluating your request for insurance
coverage and in determining your rates.- We will also refer to and use information in our
policy/certificate records for purposes related to issuing and servicing insurance
policies/certificates and settling claims. Your agent may use information about you in his/her files
for insurance marketing purposes or to help you with your overall insurance program.

U2F-155N0 o - orstz
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. Rev. Code Wash. (ARCW) § 48.84.030

ANNOTATED REVISED CODE OF WASHINGTON
2011 by Matthew Bender & Company, Inc.,
a member of the LexisNexis Group.
All rights reserved.

Kok STATUTES CURRENT THROUGH THE" 2010 REGULAR AND 2ND SPECIAL
- . SESSIONS #**
#k AND RESULTS OF NOVEMBER 2010 ELECTION ***

: » TITLE 48. INSURANCE
CHAPTER 48.84. LONG-TERM CARE INSURANCE ACT

GO TO REVISED CODE OF WASHINGTON ARCHIVE DIRECTORY
Rev. Code Wash. (ARCWY § 48.84.030 (2011)

§ 48.84.030. Rules -~ Beneflts-premiums ratio, coverage limitations

{1) The commissioner shall adopt rules requiring reasonable benefits in
relation to the premium or price charged for long-term care policies and
contracts which rules may Include but are not limited to the establishment of
minimum }oss ratios. : :

(2) In addition, the commissioner may 'adopt rules establishing standards

for long-term care coverage benefit limitations, exc!usions, exceptions, and
reductions and for policy or contract renewability.
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Rev. Code Wash. (ARCW) § 48.84.910

ANNOTATED REVISED CODE OF WASHINGTON
2011 by Matthew Bender & Company, Inc.,
a member of the LexisNexis Group. '
All rights reserved.

*¥* STATUTES CURRENT THROUGH THE 2010 REGULAR AND 2ND SPECIAL
o SESSIONS #x* _
. ¥% AND RESULTS OF NOVEMBER 2010 ELECTION ***

TITLE 48. INSURANCE |
CHAPTER 48.84. LONG-TERM CARE INSURANCE ACT

' GO TO REVISED CODE OF WASHINGTON ARCHIVE DIRECTORY
Rev. Code Wash. (ARCW) § 48.84.910 (2011)

§ 48.84.910. Effective date, application -- 1986 ¢ 170

+ RCW 48.84.060 shall take effect on November 1, 1986, and the
commissioner shall adopt all rules necessary to implement RCW 48.84.060
by its effective date including rules prohibiting particular unfair or deceptive
acts and practices in the advertising, sale, and marketing of long-term care
policies and contracts. The commissioner shall adopt all rules necessary to
implement the remaining sections of this chapter by July 1, 1987, and the
remaining sections of this chapter shall apply to policies and contracts issued
on or after January 1, 1988, ' ‘

HISTORY: 1986 ¢ 170 § 10.
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WAC § 284-54-150

Washington Administrative Code
Copyright 2011 by The State of Washington and
Matthew Bender & Company, Inc.,

a member of the LexisNexis Group.

All rights reserved

*¥% THIS FILE INCLUDES ALL RULES ADOPTED AND FILED THROUGH THE

B o

%% 11-06 WASHINGTON STATE REGISTER DATED MARCH 16, 2011 ***

TITLE 284. INSURANCE COMMISSIDNER, OFFICE OF
CHAPTER 54. LONG-TERM CARE INSURANCE RULES

WAC § 284-54-150 (2011)
WAC 284-54-150. Minimum standards--General.

No contract may be advertised, solicited, or issued for delivery in this state
as a Iong~term care contract which doas not meet the following standards. -
These are minimum standards and do not preclude the inclusion of other
provisions or beneﬂts which are not inconsistent with these standards.

(1) No contract shall limit beneﬁts to an unreasonable period of time or an
unreasonable dollar amount. For example, a provision that a particular
condition will be coverad only for one year without regard to the actual
amount of the benefits paid or provided, is not acceptable. Policies or
contracts may, however, limit in-patient institutional care benefits to a
reasonable period of time. Benefits may alse be limited to a reasonable
rmaximum dollar amount, and, as for example in the case of home health
care visits, to a reasonable number of vislts over a stated period of time.

(2) If a fixed-dollar indemnity, fee for services rendered or similar long-term
care contract contains a maximum beneflt period stated in terms of days for
which benefits are paid or services are received by the insured, the days
which are counted toward the benefit period must be days for which the .
insured has actually recelved one or more contract benefits or services. If
benefits or services are not received on a given day, that day may not be
counted. Waiver of premium shall not be considered a contract benefit for
purposes of accrual of days under this section, and long- term care total
disability shall not operate to reduce the benefit.

(3 Ifa contract of a managed health care plan contalns & maximum benefit

Appendix F ~Page 1 of 2
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period It must be stated in terms of the days the insured is in the managed
care delivery system. The days which are counted toward the benefit period
may include days that the insured is under a care plan established by the
case manager, or days in which the insured actually recelves one or more
henefits .or services.

(4) Along-term care contract must cover skilled, intermediate, and custodial
or personal care, whether benefits are for lnstltutional or community based
care.

(5) No contract may restrict or deny benefits because the insured has failed
to meet Medicare beneficiary eligibility criteria.

{6) No insurer méy offer a contract form which requires prior skilled or
Intermediate care as a condition of coverage for institutional or community :
based care.

(7) No insurer may offer a contract form which requires prior hospitalization
as a condition of covering institutional or community based care.

(8) No long-term care contract may restrict benefit payments to a
requirement that the patient is making a "steady improvement” or limit
benefits to "recuperation” of health.

- {9) All long~term care contracts shall be issued as individual or family
contracts only, unless coverage is provided pursuant to a group contract,
issued to a bona fide group, which contract provides continuity of coverage
equivalent to that which would be provided under a guaranteed renewable
individual contract, and otherwise satisfies the commissioner that it is not
contrary to the best interests of the public.

Statutory Authority: RCW 48.02.060, 48.84.030, 48.01.030. 94-14-100
(Order R 94-10), § 284-54-150, filed 7/6/94, effective 8/6/94. Statutory
. Authority: RCW 48.02.060(3), 48.30.010 and 48 84.910. 87- 15 027 (Order
R 87-7), § 284-54-150, filed 7/9/87. .
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'‘MEDICO™ GROUP -

; Medfm-mmnce Company Medico~ Life Insurance Company.

= COPY
ﬁvelynnamhna_l - o Poﬁcyﬂdmbmonzmzs'
 LFBushpell ST .
'I’nﬁuxMSﬂ
. Tssoquab, WA 98027 -

. Dear Mra. Bushnell;

In order for benefits to ba provided umder this policy, costain roquircinents mast b met.
Based on the information received from Lake Vo Gardens, it Yis beei deserained that
Mwﬁwmquﬁnmmﬂhwgnotbmmuﬁrﬂwwmgﬁuwmmhwhm.
?:ﬁvinsﬂnwwn%mw , Please let me tnke » moment ta t.'xplmﬁnselm: |

mmmmmmmmmmummmgum '
- . insored meets thut Sollowing conditions: A ‘

1 )Be ing numngﬂmlity; . )
2.} Be recommended by a physician; '
3). Stmwiﬁun!tidaysaﬂumumdhnmal mﬁnmaunmlmstl daysma
‘ 10W;
, 4.-) mmﬁmm.mmm of the conditions for which they were inthe

Based on the documentation mdvdﬁm%?wmmmmmm
directly in the ﬁdl&y&umymhnmasmmdidmhmapnm

* " hospitalization for dt lesst 3 dsys beforz your adinit into Lake Vue Gardens, the policy
requirements have not been mm&bmuﬁlseammbepmviﬂeﬂmﬂﬂsm

Mﬂmhﬂvhdﬂﬂmhmtmmpﬁﬁbyhpﬂm%—ﬂbﬂ?aswd&dm
moﬁveawm!pmmﬁumm .

Ithers is uny additions? information thet you fest would affect the handling of this olaim,
piease sabmil cupics of the medical docamentation in the yollow envelope tiat is
pmwdadmdwowﬂibehappytomwmd«thaclmsdmmum

Pratecting Your Future Today®
SIS South 7SthSureet » Dol NE G124 = (603) 3906300 » Foe{A0) 395409 » e goemeicacom

Rep:nduced Image for Policy OB782Z5, BHSIINELL, Clain Number 980003

10/24720607 Page 126

Reproduced Image for Policy 0B768225, BUSENELL. Claim Number

_ 1z/f1n/2007 -Page 5
C)pf/’??‘ - Appendix G - Page 1 of 2




’ : , MEDICO" GRO!IP ¥
Medico~ Insurance Comny o Medico-tife !nsumnce Conmnny

Tam somy thit ¥ ould not wiite to you m&vmbhatﬂuwm ummm .

any questions o converns-regarding this infurmetion, please domhemmm oomAc e
directly gt 402-391-6500 Ext-339, ,

Singerely,

Kimberdy A. Jsckson
Cleims Seivice Department

Frotecting Your Future Todny
msmrsmm » Omaha, NEGBIM » fI3DTS000 « fne (467) 3976459 MM

eproduced Tmage for Policy 0878225, BUSIHNELL, Ciaim Nunber $80003

10/24/72007 Page 129

Reproduced Image for Policy 0B78225, BUSHNELL, Claim Number

&,Odl?/g) 12/17/2007 " Page s‘
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209 JUN +k g?;;:g‘; S ‘TheHimotﬁbleIohn_Erﬁck"
3 . Q\\\\Zqﬁ*-‘ﬁm JUR Tk A . Date: June 4, 2009
2 QO R FIHG CLUNTY Time: 9:002.1m.
X 5 VE#OR CUURT CLERK
N wut
3l Q\‘&_. SEATTLE. WA
Q:‘C- :.)\gfv , RECEWED
QL é Ui 0¥ 2809 -
BADCLEY-MULLING LW
. 7 >~
.8y SUPERIOR COURT OF WASHINGTON
' 9 IN AND FOR THE COUNTY OF KING"
-10§ EVELYNR. BUSHNELL, individually, and ) _ .
. LEROY F. BUSHNELL, md1v1dualiy as .
‘111 attorney in fact, and as; -guardian ad littmfor )  No. 07~2-38744-7SEA : -
I EVELYN R BUSHNELL, ) ”PeFenAar\"f‘S
12 ) DRDER GRANTING PEABEFRS
Plaintiff, ) MOTION FOR ¥AREET, SUMMARY
sl A : g JUDGMENT AND DENYING ﬂmwm'—h
3 ' v P ] F10)
14 MEDICO INSURANCE COMPANY a
151 Nebraska Corporation, and MEDICO LIFE
i INSURANCE COMPANY a Nebragka
16 Corporatmn
b T T e,
18 | o '.
THIS MATTER having come before the court on Plaintiff's Motion for Summary

fudgment and Defendants’ Motion for Summary Judgment, and having reviewed the
following pleadings: |

1. PlaintifP’s Mation for Summary J udgment

2. Declaranon of Randall C. Johnson in Suppoxt of Piamhff’s Motion for Summary '

Judgment and attachments thereto; -
3 Defendants Response and Counter Motion for Summary Judgment; .

) P
ORDER GRANTING Pm%“‘mws MOTION FOR BADGLEY ~ MULLINS

SUMMARY JUDGMENT - 1 LAW Ghaur PLLC

Caolumbia Centsr .
701 Fifth Avenue, Subte 4750

LR BT e
' Fax; B2 Y
' App n(‘l” X ﬂ Page 1

Df -3.




—

BN ] ; = b G gt et et e e e
2 B R B RNBEg s 3snsEsgrez

§ ORDER GRANTING PEABEEETS MOTION FOR . BADGLEY ~ MULLINS

a. Declarationof Donald K. Lawler énd attachmeats thereto;
5. Defendants’ Motion for Summary Judgment |
6 Deﬁandants’ Opposition to Plamﬁff‘s MOthIl for Surmnary Judgment
' 7 Declaratlon of Celeste T. Stokes in Support of Defendants’ Opposition to
) Plaintiff’s Monon for Summary Ju'dgmcgt and attachments thereto; |
8 Declaratinn of Donald Lawl‘er and altachments thereto;
9 Defendants’ Supplemental Opposntaon to Plamtlﬁ"s Motlon for Summary
J udgment; .
10. Supplemerital Declaration of Doriald Lawler and attachments thereto;
‘11. -Decl;aratioq of Counsel Supl:;ortihg _Dgfcndagts’ Supplemental Op;_)osition to .
' St_nnmary Judgiment and attachments ther:ato,: ar;d )
: 12 Blaintiﬂ's" Response in Obposition‘ ;to- Dgfendénts_’ Motion for Summary -
| Judgment. . e
The Court having haard oral arguments, and having rewcwed the files and pleadmgs
U s " Deforndtt <
herein, it 1 13 hereby ORDERED that Biaimefs Motion for m Stanmary Judgment is

, Yan i £
GRANTED and Saw»vnr:u!uhu.tza«n Motmn for Summary Judginent 1s DENIED.

It is further ORDERED, ADJUDGED, and D,ECREED_that: 5
1. The hospital Sts;y requitgment found in Ms. Bushnell’s policy ifghvalid and |
Ms. Bushmeli i 1s’£:t1tled to coveragc as a-matier of law,

2. . Mcdico’s denial of covcrage wasﬂmasonabie and in bad faiﬂl,méﬁa

2 'ﬂ«e dose is A;stswf uith pm&u&u,

ks

SUMMARY JUDGMENT - 2 L Grour BLLE

Columbia Center

»:';.. . 701 Fifth Aveaus, Sulte 4750
_}{iﬂ Sciltle, Washinglon 98504
T . Teteplows: (10846) 421-8546
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~ Done in open Court this . day of Junk, 2009,
S | \beE JOHN ERLICK
Presented By: ] o ) o

Randall C, Johnson, WSBA # 24556

" Mark K. Davis WSBA #38713
Attorneys for Plaintiff LerGy Bushnell

Foven \?-usse,u WS g 4&1
Oeheste Sookes Ld‘-'b‘&‘&w:ﬂ 124%0

Cdlendants
ORDER GRANTING PEARNTIFPS MOTION r(m
SUMMARY JUDGMENT 3

L 27

BADGLEY ~
Law Grour PLLE
. Columbia Contar
01 Fifth Aveove, Sulte 4759

Seitils, Washmsum 904
’l‘luphun (zn

MOLLINS
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No. 63916-1-1

'COURT OF APPEALS OF THE STATE OF WASHINGTON
. DIVISION I

LEROY BUSHNELL, s the Personal Representative
of the Estate of EVELYN BUSHNELL, Deceased,

Appelianﬁ,
-

MEDICO INSURANCE COMPANY, a Nebrasks Corporation and
- MEDICQ LIFE INSURANCE COMPANY, a Nebraska Corporation,

Respondenfs.

BRIEF OF RESPONDENTS

Celeste T. Stokes, WSBA #12180
_ Robert W. Swexk, II, WSBA #6665

Attorneys for Respondents
7016 35" Avemie NE
Seattle, WA 98115-5917

T (206) 522-7633

Aﬁpendix_ I-Page 1 of 3




in this case, both sides were moving parties. The claims process

 and investigation in this case was not disputed.  Failwe to pay premivms

was not disputed. The appellate court will make the same inquiry as the
triat court. See, ¢.g. CR 56(0). It will v_iew.ﬂm facts end their reasonable
inferences. Degel v. Majestic Mobile Manor, Inc., 129 Wn.2d 43, 48, 914
P.2d 728 (1996). The reasonable inferences from the undisputed facts are

thet Medico properly and timely investigated the clsim, complied wil the

' law, and denied the claim in good fith,

'B. THEPOLICY LAPSED FOR NON-PAYMENT,

This appea! can be easily décided on the issue of payment, “[Thhe
general rule is that failive of an insured to pay.a renewal premium by lhel
due date results in a Iapsé of coverage as of the last day of the pdiicy -
geriod.” Safeco Tns. Co, ;v. Trish, 37 Wn. Aﬁp. 554, 557, 681 P.2d 1294
(1984). Ms, Bushneil never paid eny policy promiums for any- coverage
period after Pebruary 28, 2007, This fact has never been disputéd. In fact,
Appeliant admits that no premiums were paid after Ms. Bus;hnell went into

the mursing home. (Appeliant’s brief 2t page 7) Medico denied coverage

based on the failure to pay policy premiums. (CP 47)

Medico raised this issue below. (CP 166-67) Appellant never
responded to this issus at that time. Again on appeal, Appellant has not .

cited any law that allows coverage when there has been no payniemt. The

17
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Policy was clear in requiring payment of prerniums as a condition of
coverage and warning that the Policy would lapse for non-paymt'mi. (cp
30, 33, 'Pe;rt B and Part M (3) & (4)) The Polié.y lapsed as of March 1,
2007, for non-payment, . -

Purthermore, there was no coverage for any days prior 1o the

policy lapsing on March 1, 2009, because of the 20-day “Elimination

‘Period.,” Coverage would have o:{ly beex effective afier the elimination

petiod ran on March 16, 2007 (cwenty days after Fobruary 24, 2007, the
date Ms. Bushnell entered Lake Vie). ‘The Policy had lapsed for non-
payment before that date, It must be noted that the “Hlimination Period”
does not eliminate the duty to pay premiums. ' .

Appellant seemss to be arguing that Medico cla:i:ne_:d the policy
lapsed somehow based on the date the claim was made, (Appellant’s brief
at 19.) This is not correct. Medico never raised any issne about the timing
qf Ms. Bushnell’s notice of claim. Medico has only raised “lapse” as a
bagis for dex_lial of the claim because of non-payment of the Yéquired
premivms,

There was no coverage for Ms. Bushnell becanse she fafled to pay

her premiams and cm'remgc was properly deriied on that basis,

C.  THE HOSPITALIZATION CLAUSE WAS A VALID

CONDITION OF COVERAGE IN THE POLICY WHICH
WAS ISSUED PRIOR TO THE EFFECTIVE DATE OF

18
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NO. 63916-1-X

COURT OF APPBALS -
DIVISION 1 _
CF THE STATE OF WASIMGTQN

LEROY BUSI—INELL a personal repreaentauve of the Estate of BVELYN
BUSHNELL,

Plaintiff-Appellont,
Vs,

" MEDICO INSURANCE COMPANY, a Nebraska corporation, and
MEDICO LIFE INSURANCE COMPANY, a Nebraska corporation,

Defendani-Appellees.

APPELLEE MEDICO’S MOTION FOR RECONSIDERATION .

Christopber H. Howerd, WSBA #11074
Averil Rothrock, WSBA.#24248

Colin Folawn, WSBA #34211

Virginia R. Nicholson, WSBA #39601
SCHWARE, WILLIAMSON & WYATI‘ PC.
1.8, Bank Centre :

1420 5th Avenue, Suite 3400

Seattle, WA 98101-4010

Telephone 206.622.1711

-Fax 206.292.0460

Attorneys for Defendant-Appellees '
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regarding i :msurance contracts.

C. Because Ms. Bushnell’s olicy lapsed for non-
: payment, the benefit period under which Ms,
- Bushiell is elisible is March 16, 2002, through
‘ ~ Mareh 31, 2007, . '
Thus Com:t appears to have assumed a waiver of prelmum
provision that s not in Ms, Bushnell’s policy. An i insurance policy is a
contract,” Interpretation of an Insurance contract is a matter of law.™* A

court may not give an insurance contract a strained or forced construetion

" that would lead to an exténsion or restriction of the policy beyond what is’
faxrly within ifs terms,*? “Clear and lmmnbnguons policy language must be
enforced as written.™ Here, Ms. Bushnell was required regularly to pay -

premiums, regacdiess of claims filed. Her filure to keep the payments
current supported d1sm1ssal of her claim.
In its opinion, this Court did not specifically instruct thc triak com't

to enfer judgmeint on the contract claim, stating only, “We teverse |
dismissal of Bushuel’s claim for coverage nnder the poliey, but remand )
on the qﬁestion whether Medico acted in bad faith,** It may be that the .

isswe of liability on'the contract claim remains open for further Litigation

* See Woo v. Fireman's Fund Ins. Co., 161 Wn.2d 43, 52, 164 P.3d 454
{2007y, Stouffer & Knight v. Continental Co., 96 Wo. App 741, 747, 982
P.2d 105 (1999). _

4 Srouffer, 96 Wn, App. at 747.

. Teague Motor Co. v. Federated Serv. Ins. Co 73 Wn. App. 479, 82, .

869 P.2d 1130 (19%4).

I
~* Opinion at 14. ..

C-13-
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"before the trial court, and the lapse issue can be revisited by the trial comrt,

Clarification is souéht. If the opinion forecloses fimther consideration of

7' coverage, Medico urges reconsiderat_ioh because the laﬁse for nonpayment -

éuppbrts a irery lixnifed coverage period.

1. Ms Bushnell’s continued payment of policy
premiums _were required regardless of

- clabms ﬁlgd )

A waivet of premium clavse is a oi)nn’ac't'pl;ovision that suspends -

*- the premium payment upon proper notice of a claim.”® Ms, Bushnell’s

policy does not contain a waiver of premivm, clanse.® Appellants have

never claimed that Ms..Buslinéll’s insurance policy contained a waiver of
‘premitim provision, Ms. Bushnef’s contract provides finther: “We will
NOT pay benefits for: (1) loss while this coverage is not in force ...

If this Coust has remanded only for a determination of bad faith

claims, apd impliedly has instructed the trial comt to enter judgment on

the- coverage claim,™ then this Court overloc')lceﬂ analyzing whether Ms,
Bushnell was enfitled to any benefit after her policy had lapsed. She is not.

" The Court’s anal&sis assumeés a waiver of premiumn such that Ms. Bushngll

wag not required to continue payment under the policy after her claim was

% See, e.g., 5 COUCH ON INSURANCE 3D, § 75:20, at 75-40 (stating that
“The effect of the waiver of premiums clause is to waive the insmed’s
obligation to pay the specified premiums where notice of the required
degree of disability is given within the required time.™).

% P 030-038.
T CP 030 atPart D(1). - o
® See Opindon at 14. The remand instructions appear ambiguous, . -

-14-
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filed. This is contrary to the' insurance 'cuntract, The contract does not
contain a waiver of premium prbvisipp._A court may not extend a policy
beyond what is fairly within its terms.'® In order for the policy o continue,
and the benefits to be paid under Ms. Bushnell’s policy, the premiums had
tobepaid® _ |

Appellant’s reference, without citation, to the known Ioss doctrme'

does not prove otherwise.”’ ““Knovm loss relieves an insurer of liability

where the insured had knowledge of the r;sk oz loss prior to the time the

 policy boand.” The known loss doctrine has no effect on the contractual

provisions at issue in Ms. Bushnell’s insurance contract, nor does it have
any application here. This loss was ot known to either sids when the
c_én'trfgé;t wés_ entered into, Ms. Bushnell’s nsurance required payment of
premiums to Temain in effect, regardleés of any claims submittéd or
benefits paid. To consirue olherwise is 1o add 2 provision to Ms.
Bushneil’s conteact that does not exist and is an exror of law.

2. Ms, Bushnell’s last premium payment was
- made on February 1, 2007, and she received
proper notice of the policy’s impending

lapse. :

" Ms. BusknelP’s policy states “Your policy will lapse if you do not .

" Teague Motor Co., T3 Wn. App. at 482.

* CP 030-038.
31 Appellant’s Reply Brief at 3 n.2.

"5 At of Emumclaw Ins. Co. v. USF Ins. Co,, 164 Wn.2d 411, 418 n2,

191.3d 866 (2003)

-15-
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pay your premium before the end of fhe grace period.™ ‘The general rule
is that failure of an insured to pay a renewal premiom by the due date

results in a lapse of coverage as of the last day of the policy period.™ Ms

Bushneli failed to pay a renewal premmm by March 1, 2007. Her coverage
lapsed as of the last day of the policy period, February 28, 2007,
It is undisputed that the last payment Ms. Bushnell made was on

February 1, 2007.5 Ms. Bushnell was sent a remindez notice on February

1, 2007, and a “Past Due Notice™ on March 12, 2007.° Ms. Bushoell had

the opportunity to continue coverage under the policy but failed to do so.
No further payments were made, With np jJayments for coverage, the -
coverage was no longer in force as of February 28, 2007 (with the

exception of the Grace Period, which i is, discnssed next).”” She would be
emﬂed to 1o payments aﬂer that date

3. Ms. Et_zmel g benefits were extgr_lgied.bx'
application of the policy’s Grace Period and

lin;ited by app lication of the policy’s

Elimination Period.

Ms, Bushnell’s policy contains a 31-day grace period: “Your

' premium must be paid on or before the date it is due or during the 31-day

grace period that follows. Your policy stays in force dtﬁng your grace

© ¥ CP 033 at Part M(4),

>* Safeco I, Co. v. Irish, 37 Wn. App. 554, 558, 681 P.2d 1294 (1984)
P 615,
% CP 552-53, CP 556-58.

. > CP 030 at Part D(1),

~16 -
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parib;i.”“ Thus, reg.aralesévof lack of payment, Ms. Bushnell’s policy

remained in force until March 31, 2007, but no longer.

Ms. Bushnell’s policy also contains a 20-day elimination period, -

" which s the. “nomber of days for which benefiis are climinated in
‘consideration for a reduc%:d presium,” The period starts on the date the

benefits would otherwise begin and is in effect for 20 days.‘" The 20-day
elimination period beg'ﬂn:,upon the date of the claim, February 24, 2007,
and was in effect for 20 days. Thus, Ms. Bl;shne]} is- not eligible for
b;eneﬁfs until after the 20-day ‘elinvination period ended on Mezrch 16,
2007, o

The entire Wt must be ccmstméd to give force and effect to

.each clause.®! Applying all the applicable provisions of Ms, Bushnell’s

policy, Ms. Bushuel! would be eligible for benefits only for the period of

. March 16, 2007, through March 31, 2007.%

.-  Becanse Ms. Bushuoell’s policy is a continning

policy and, in addition lapsed, denial of benefits
was made in good faith,

I the Court reconsiders based on the above, this Court’s remand
for a determination of bad faith also should be revised. Medicd’s denial of
benefits under Ms. Bushnell’s policy was valid and done in good faith.

3% CP 033 at Part M(3).

59 CP 031 at Part F2).

0 1,
81 Srouffer, 96 Wn. App. at 749,
37 A -
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71 Wn.2d 710, *; 430 P.2d 597, **;
1967 Wash, LEXIS 1006, *+*

Helen R, Tebb, as Executrix, Respondent, v. Continental Casualty Company, Appellant
No, 38963
SUPREME COURT OF WASHINGTON, Department One
71 Wn.2d 7104 430 P.2d 597; 1967 Wash, LEXYXS 1006

July 27, 1967

CASE SUMMARY
PROCEDURAL POSTURE: Appellant Insurer challenged a judgment of the Superior Court for Pierce

- County {(Washington}, which found in favor of respondent testatrix in her action to claim the

proceeds of an .accident and health Insurance policy. The insurer adimitted zll materia! allegations in
its answer, but set up the affirmative defense that a premium had not been paid and the policy had .
lapsed. Summary judgment was granted In favor of the testatrix. i )

OVERVIEW!: The testatfix's husband's insurance premium was paid for the quarter beginning June
1, 1964, but no payment was made on or before September 1, 1964 for that quarter, The husband
died September 7, 1964. The policy had no grace period. On appeal, the court affirmed the trial
court’s judgment. The court notad that If a new insurance. contract was entered Into by virtue of tha
insured paylng his insurance premium for the next cuarter, the grace period provided by Wash. Rev.
Code § 48.18.510 was incorporated thergin, The court found that the husband's policy gave the
insurer the option to accept or reject any renewal premiurn so there was no automatic continuation
of the pelicy by payment of premiums. The insurer had the right to exercise its discretion in
granting a renewal of the policy. On sach reinstaterment or renewal of the policy, any statutes or an
amendment pertaining to the policy and enacted after its issuance were Incorporated into the new
policy. The court therefore concluded that the insured was entitied to the 31-day grace period

_provided by Wash. Rev. Code § 48.18.510 and that the statute was operative as to hirmn.

OUTCOME: The court affirmed the trial court's judgment, which had granted the testatrix's motion
for summary judgment. :

CORE TERMS: renewal, premium, grace period, new contract, continuous, insurer, coverage,
insurance policy, insured, quarterly, continuation, policy issued, renewable, insurance contracts,
term policy, statutory provision, continuously, lapsed, renew, insurance coverage, summary
judgment, default, renewed, died . .

LEXISNEXIS® HEADNOTES ) - S Hide
Insurance Law > Claims & Contracts > Premiums > Grace Perinds E

Insurance Law > Disability Insurance > Time Limitations ?@;}

HRI%In 1951 the Washington legistature passed a law requiring a grace perlod in disability
insurance policies, 1951 Wash. Laws ch. 229, § 7, p. 708, More Like This Headnote i
Shepardize: Restrict By Headnote

Insurance Law > Disability Insurance > Time Limitations ‘Eﬂ

HN2ySee 1951 Wash. Laws ch. 229, § 7, p. 708.
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Insurance L.aw > Claims & Contracts > Contrack Formation

HNZ3 A renewal of a-term policy is in effect a hew contract of insurance and must have all the
essentials of a valid contrack.  More Like This Headnote | Shepardize: Restrict By Headnote

Insurance Law > Claims & Contracts 5> Contract Formation

HN4 g A renewal contract has been stated by many jurisdictions to be a new, and a separate and
distinct contract, unless the intention of the partles is shown clearly that the original and

renewal agreements shall constitute one continueus contract. More Like This Headmote |
Shepardize: Restrict By Headnote

Insurance Law > Claims & Cantracts > Contract Formation

HN5% It Is clearly the faw in the State of Hlinois that a contract of annually renewable insurance
forms a new conkract at each renewal for the purpose of incorporating into the contract the
statutory provisions enacted after the creation of the original contract
relationship. More Like This Headnote | Shepardize: Restrict By Headnote

HEADNOTES / SYLLABUS | _ = Show

COUNSEL: Burkey, Marsico & Roval, by Stanley J. Burkey, for appeltant.
G&rddn, Sager, Honeywel|, Malanca & Peterson, by Richard 1. Jensén, for respondent.

 JUDGES: Barnett, J. * Donworth, Weaver, Hunter, and Hale, JfJ., concur,

+ Judge Barnett Is serving as a judge pro tempore of the Supreme Court pursuant to Art. 4, § 2(a)
. {amendment 28), state constitution.

- OPINION BY: BARNETT

OPINION

13

[*710] [**597] This suit involves a claim for the proceeds of an accident and health Insurance
policy. The insured, Neal A. Tebb, died as a result of an accident and his wife, as executrix of his
estate, caimed the proceeds of the policy. [*711] The defendant insurer refused to pay. Mrs. Tebb
filed suit and the defendant admitted all mateiial allegations in its answer, but set up the affirmative
defense that a premlum fiad not been paid and the policy Iapsed Summary judgment was granted in
favor of Mrs, Tebb.

{***¥371 There is no factual dispute involved In this case. Beginning April 29, 1942, Neal A. Tebb paid
premiumes for insurance coverage and had eoverage under the policy through September 1, 1964, The
. premiums were due on a quarterly basis, on the first day of March, June, September and December,
These due dates are different ‘[#*598] than stated in the policy as they had been changed by
agreement of the parttes subsequent to commencement of the insurance coverage.

There is no grace period provision in the policy.

The insurance premium was paid for the quarter beginning June 1, 1964, but no payment was made
on or before September 1, 1964. Neal A. Tebb died September 7, 1964. The premium for the guarter
beginning September 1, 1964, never has been paid or tendered. In the summary judgment the plaintiff
was awarded the $ 5,000 face amount of the pollcy less the quarterly premium due at the date of Neal
Tebb's death.

The policy has the following provisions on renewal and default in premium payments,

- This policy is dated and takes effect on the 29th day of April, 1942 and continues in effect
Appendix K - Page 2 of 4




until the first day of August, 1942; it may be renewed with the consent of the Cormpany
for [¥**4] further consecutivé Quarterly periods by the payment in advance of renewal
premium. Each such renewal shall continue this policy in force until the first day of the
calendar monkh next succeeding that for which premium has been paid. The Company's

" acceptance of premium shiall constitute its consent to renewal, All periods of insurance
shall. begin and end at twelve o'clock noon, Standard Time, at the residence of the Insured.

- If default be made In the payment of the agreed premium for this policy, the subsequent
acceptance of a premium by the Company or by any of its duly authorized [*712] agents
shall reinstate the policy but only to cover accidenta! injury thereafter sustained and such
sickness as may begin more than ten days after the date of such acceptance,

4

HNIgIn 1951 the Washington legislature passed a law requiring a grace period In disabllity insurance

.policies, Laws of 1951, ch. 229, § 7, p. 708. N2RThe statute reads in part:

48.20.062 Standard provision No. 3 -- Grace period. There shall be a provision as follows:

Grace Perlod: A grace period of __ _ (insert a number not less than *7" for weekly premium
policies, "10" for monthly premium policies, and [¥**5] "31" for ail other policies) days
will be granted for the payment of each premiurn falling due after the first premium,
during which grace pericd the policy shall continue in force. . )

This statute became effective as of September 1, 1951. RCW 48.20.322,

The defendant argues that this term insurance covering Neal A, Tebb lapsed for nonpayrent of the -
premium. The argument continues with the contention that coverage cannot be rehabilitated by the
statutory grace period, RCW 48.20.062. The basis of this contention is that said policy s a continuous
contract. In other words, there is no new contract upon the payment of each renewal premium,
therefore, concludes the defendant, the statutory grace perlod could not be Incorporated into the
policy. Defendant's last contention, based upon the proposition that the contract is continuous, is that
to apply the statutory grace period to this insurance policy would violate constitutional provisions
prohibiting the passage of laws Impairing the obligations of contracts.

[1] These contentions can be resolved by answering a single question. Under the provisions of this '
policy does the acceptance of a renewal premium by the defehdant [***6] effectuate a new contract

. between the parties or does the acceptance merely extend the old policy? If a new contract is entered

into the grace period provided by statute is incorporated therein, RCW 48.18.510. If It i5 a continuous
contract the statutory grace period is not applicable.

[¥713] The policy in question gives the defendant the option to accept or reject any renewal ,
premium so there Is no automatic [**599] continuation of the policy by payment of premiums. The
insurer had the right to exercise its discretion In granting a renewal of the policy. In the words of the
policy, "it [the policy] may be renewed with the consent of the Company . .. ."

In Standard Cas. Co. v. Boyd, 75 5.D. 617, 622, 71 N.W.2d 450 '(1955), the issue was whether or not

a renewal of an Insurance policy had ‘been completed. The court stated; V35 renewsal of a term
policy is in effect a new contract of insurance and must have all the essentials of a valid contract.” In
13 Appleman, Insurance Law and Practice, § 7648 (1943) at 419 it is stated:

HN4ZA renewal contract has been stated by many jurisdictions to be a new, and a

separate and distinct contract, unless the intention of the [***7] parties is shown clearly )
that the original and renewal agreements shall constitute one continuous contract.
{Footnotes omitted.) . )
The defendant argues that the policy, read as a whole, indicates the parties intended for it to be a
continuous contract, Defendant adverts to several of the policy's provisions as indicative of such
intention. One, for example, is that the policy must be In continuous force for 6 months for coverage of
tuberculosis or heart trouble. The defendant cites Hudson v. Reserve Life Ins. Co., 245 $.C, 615, 141
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S.E.2d 926 (1965), as authotity for this proposition. In the Hudson case the question was whether or
not a statute limiting certaln defenses to claims for insurance proceeds would apply to an aceident and
health policy issued before the effective date of the statute. The policy was issued for an initial term of
2 months and renewable only at the option of the insurer. The court held that a continuous contract
was contemplated by the parties and that the statutory provision would not be incorporated into the

_policy.

[2] We do not elect to follow Hudson, supra. In [***8] Perkins v. Associated Indem. Corp., 189
Wash. 8, 63 P.2d 499 (1938}, we held an accident policy issued for a year with the option to renew
from term to term with the consent of [¥714] the insurer was a term policy, not a continuous one. In
the instant insurance contract the defendant has the express right to accept or reject the offered
renewal premium. This renewal, subject to the defendant's consent, s, in our opinion, the.condusive
indication that the parties mtended a new contract would be created upon the acceptance of the
renewal premium. The fact that several clauses of the policy require coverage to be continuously in
force for peripds longer than the 4 month term purchased by each renewal premium does not mitigate
against our conclusion. Those provisions allowing certaln benefits after the policy has been in force for

‘periods in excess of the quarterly period do not ovarcome the expression of intent in the dause giving

the insurer a right to accept or reject the renewal premium. Obviously, if insured and insurer continue
the relationship for longer than the reaulred periods of continuous coverage, the insured would be
entitled to the beneflts of this coverage. .

We conclude that the facts of this case Indicate that [#*#%87 upon each renewal a new contract is
formed, hence, the statutory grace period was Incorporated into the contract upon the acceptance of
the renewal premiums. Cther courts have also come to the same conclusion. In Thieme v. Union Labor
Life Ins. Co., 12 TIl. App. 2d 110, 115, 138 N.E.2d 857 (1956), the court stated:

HNSF1t is clearly the law In this State that a contract of annually renewable insurance
forms a new contract at each renewal for the purpose of Incorporating into the contract the
statutory provistons enacted after the creation of the original contract relatlonship.,
Dickirson v, Padfic Mutual Life Ing, Co., 319 Ill. 311 (1926). See also Klinke v. Great
Narthern Life Ins. Co., 318 I, App. 43.(Fourth Dist. -- 1943).

In Taylor v. American Nat'l Ins. Co,, 264 Minn. 21, 24-25, 117 N.W.2d 408 (1962), the Minnesota
court was faced with [**G600] the same probiem presented by the instant appeal. The court said:

The pol:c:es were renewable only at defendant's [insurer] option when k. 1957 c. 489,
became law. It is [%715] ciear that the parties were making a new contract upon
defendant’s acceptance of the premiums due April 22, 1957, and we [*¥*10] must agres
with plaintiff’s contention that the statutory law in force and effect at the time became part
of the contract as though expressly written therein .

On each reinstatement or renewal of the policies, any statutes or amendments pertammg
to such policles and enacted after their Issuance are incorporated into the new policies.. We
therefore conclude that the Insured was entitled to the 31-day grace period and that the
statute is operative as to him,

The trial court was correct in granting the surnmary judgment. The judgment is affirmed.

About LexisNexis | Privacy Palicy _ | Terms & Conditions | Contect Us
Copyright @ 2011 LexisMexis, a division of Reed Elsevier Int. All rights reserved,
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. 717 F. Supp. 449, *; 1988 U.S. Dist. LEXIS 16735, ** *
OLIVER M. OATES, JR. v. THE EQUITABLE ASSURANCE SOCIETY OF THE UNITED STATES
Civil Action No. EB7-0084(L)

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF MISSISSIPPI, EASTERN
DIVISION '

717 F. Supp. 449; 1988 U.S. Dist. LEXIS 16735

Novernber 28, 1988, Decided

CASE SUMMARY

PROCEDURAL POSTURE: Defendant insurer filed a motion for summary. judgment against plaintiff
in an action to determine if a variable deductible provision could be properly utilized by the carrier
as the basls for the denial of benefits in regard to a major medical policy of insurance.

OVERVIEW: Defendant issued to plaintiff a lifetime major medical policy of insurance. When
plaintiff submitted claims for benefits under the policy, defendant, while agreeing that his claims
were for covered charges, refused to pay the claims based on the policy's varlable deductible
provisiat. Plaintiff asserted that the variable deductible policy language relied on by defendant in
refusing to pay benefits was invalid and unenforceable at the time the policy was issued. The court
held that under the state law at the time the policy was issued, there was no regulation in effect
prohibiting or limiting the use of variable deductibles. Accordlngly, defendant's inclusion of &
variable deductible provision within Its policy was viable, presumably without restriction, at the time
of the issuance of the policy. Defendant’s-motion far summary judgment was granted.

OUTCOME: The court ordered that defendant's motion for summary judgment be granted because
the inclusion of a variable deductible provision within its policy was viable, presumably without
restriction, at the tirme of issuance of the policy.

CORE TERMS: deductible, variable, coverage, premium, Issuance, insured, renewal, insurer,
summeary judgment, policy of insurance, lifetime, medical expense, contract of insurance,
successive, monthly, insurance policles, policyholder, carrier, force of law, parties contemplated,
medical coverage, independent contract, original contract, continuation, occurrence, pro-rating,
‘guaranteed, continuous, repugnant, inclusion

LEXISNEXIS® HEADNOTES . ‘ HAHide
Insurance Law > Industry Regutation > Insurance Company Dperations > General Overview Q;E}

HN143 An opinion of an Insurance Commissigner that Is in fact an opinioh and nothing more is
neither a regulation nor a statute and thus does not have the force of
law. More Like This Headnote

Governments > Legislation > Effect & Operation > Retrospective Operation “‘;ﬁ

-

Governments > Legislation > Interpretation “;L

Insurance Law > Claims 8 Contracts > Policy Interpretation > General Overview 95!;

HN2y Tt |s generally the rule that statutes operate prospectively and should not be construed as
having a retreactive effect on the provisions of an existing contract of insurance unless the
statute clearly evinces a legislative intent that it should apply
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retroactively, More Like This Headnote
Governments > Leglsiatlon > Eﬁ’ect & Operation » Prospective Operation %}

HN3$Statutes subsequently enacted ordinanly do not affect contractual rights, whether the
concern be with policies of personal, property, or liability insurance, or bonds; however,
where an existing policy is renewed, although the results vary, the better rule is to regarcl
the statute as appiicable to the extended contract. More Like This Headnote :

Insurance Law = Clalns & Contracts > Contract Formatlon

ﬂNf#g.Whether the renewal of a policy of insurance constitutes a new and independent contract or
whether it is instead a ‘continuation of the original contract primarily depends upon the

intention of the parties as ascertained from the instrument ltself. More Like This Headnote |
Shepardize: Restrict By Headnolg -

COUNSEL: [**1] Crymes G, Pittman, Ccthern & Pitbman, Jackson, Mississtppi.
Rebecca Wiggs, Thomas M, Murphree, Jackson, Mississippi.
JUDGES: Tom S, Lee; United States District Judge.

OPINION BY: LEE

OPINION

[*¥4507 MEMORANDUM OPINION AND ORDER
TOM S. LEE, UNITED STATES DISTRICT JUDGE

This cause s befare the court on the motioh of defendant, The Equitable Assurance Society of the
United States (Equltable), for summary judgrment pursuant to Rule 56 of the Federal Rules of Civil
Procedure. Plaintiff, Oliver M, Oates, Jr., responded to the motion and the court has considered the
memoranda of authorities tegether with attachments submitted by the parties,

On January 28, 1968, Equitable issued to plaintiff a "lifetime major medical policy” of insurance. Thls
lawsuit involves two separate claims made by Mr. Oates, the insured, during a period of time in which
plaintiff was covered under the Equitable policy as well as three other heaith insurance policies, with o
Golden Rule Insurance, ~Vulcan Life Insurance wand Celtic Life/Herizon Insurance, respectively, When
Mr. Oates submitted claims for benefits under the Equitable policy of insurance in 1986 and 1987,
Equitable, while agreeing that his claims were for "covered charges" as defined in the policy, refused to
pay the claims based [**2] on the policy’s variabie deductible provision. That provision essentially
rendered the policy one for excess coverage beyond payments made by other carriers on the same
claim since it pravided for a variable deductible of (1) $ 750, the basic deductible, or (2) the amount of
benefits provided for covered charges under other medical expense coverage, whichever is greater, As
to both of Mr. Oates' ciaims, Equitable determined that payment from his other carriers exceeded his
claimed expenses so that his claim was less than the deductible under the Equitable policy.

Accordingly, the company conciuded that no benefits were payable. * The issue to be decided on this
motion is whether, under the facts presented, the variable deductible provision of the Equitable policy

is effective as a valid policy provision and, if so, whether the provision may be properly utilized by the
carrier as the basis for denial of benefits.

" FOOTROTES

1 On February 26, 1986, Mr, Dates submitted a claim for $ 7567.25 to Equitable. According to
Equitable, it determined that plaintiff had already received ¢ 11,574.00 from his ¢ther insurers on
that claim. Similarly, in 1987, according to the Equitable's calculations, Mr, QOates’ other insurers
had paid $ 46,119.29 on his claim for $ 39,756.22. '
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[*#*3] Under current Mississippi law, the legal viability of a variable deductible provision in insurance
policles Is governed by Regulation B4-102 of the Mississippi Depariment of Insurance which provides in
pettinent part as follows:

No insurer doing business within the State of Mississippi shall pro-rate or Jimit accident and
health benefits or integrate benefits through the use of a variable deductible to a pollcy-
owner by reasen of his or her ownership or coverage under other accident and health
insurance policies with other insurers in instances where such policies are:

(1} individually underwritten and issued; and

(2} bi‘ovide daily indemnity benefits for hospital confinement: resulting from accident or
sickness without regard to expenses Incurred, or,

(3} provide henefits for specified diseases only, or

(4) provide benefits far rmited occurrences such as confinement In an Intensive Care of
Coronary Care Unit of a hospltal, flrst ald out-patient medical expenses resulting from
accldents, or specified accidents slich as travel acceidents, which,

(5) are made available to the general public on an individual basis; and

{6) may be obtained and maintained in force by the policyholder regardless [*¥*4] of his
or her membership or connectlon with any particular association or organization, and

{7) regardless of the manner in which premiums theréfnr are paid.

Both Mr. Oates and Equitable agree that regulation 84-102 has no application to the Equitable policy at
issue in the case at bar - [*451] since the regulation did not become effective until 1984, many years
after issuance of the policy. They disagree, however, as to whether, at the time the Equitable policy
was actually Issued to Mr. Oates, the variable deductible provision was legally effective.

The poticy in question was issued on January 28, 1968, Prior to that time, on April 23, 1983, the then
Commissioner for the Mississippi Department of Insurance, Walter Dell Davis, had issued an "opinion”
that : i

any provision pro-rating or limiting benefits to the policy holder by reason of other policies
with other companies is contrary to the provisions of Sections 5687-01/12, Mississippi
Code of 1942, Recompiled. - .

The opinion also recited the concurrence of the State Attorney General in the department's position. .
Not until many years after issuance of Equitable’s policy to Mr. Oates did the Department of Insurance
promulgate a regulation [**5] concerning the use of a variable deductible; on March 8, 1978, the
Department issued a regulation prohibiting the use of variable deductibles in certain described
instances. 2 Ultimately, Regulation 84~-102, supra, superceded the 1978 regulation. '

. FOOTNOTES

. 2 Like Regulation 84-102, the 1978 regulation prohibited insurers doing business within Mississippi
from pro-rating or limiting accident and hes!th insurance benefits by reason of a policyhoider's

- other coverage where such policies were (1) individually underwritten and issued, (2) or made
available to the general public on an individual basls, (3) fcould] be obtained and maintained in
force by the policyholder regardless of his or her membership or connection with any particutar
association or organization, and (4) regardiass of the manner in which premiums therefor are

_paid.” i

Plaintiff asserts that the variable deductible policy language relied on by Equitable in refusing to pay
benefits is invalid and unenforceable since at the time the policy was issued, that provision was
contrary and repugnant to Mississippi law as established by the 1963 opinion of the Insurance
Department which was concurred in by the Mississippi Attorney [**6] General. Plaintiff's argument

" may be stated thusly: A rule or regulation such as the April 23, 1963 apinion of the Insurance
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Commissioner has.the force of law and since the state of the law at the time of the issuance of a policy
of insurance is controlling, the provision in Equitable's policy issued in 1968 was contrary to Misslssippi
law and accordingly was excluded from and written out of Equitable’s policy. This argument, however,

proceeds from a false and inaccurate premise, That is, a review of the 1963 #¥*Fopinion of the
Insurance Commissioner demonstrates that it is in fact an opinion and nothing more. It is neither a
regulation nor a statute and thus did not have the force of law. See Frazier v. Lowndes Gounty Board
of Education, 710 F.2d 1097, 1100 (5th Cir. 1983); Local Union No. 845 v. Lee County Board of
Supervisors, 369 So, 2d 497, 498 (Miss. 1979). Thus, under the state of the law at the time the policy -
-was Issued, there was no regulation in effect prohibiting or limiting the use of variable deductibles,
Accordingly, Equitable’s inclusion of a variable deductible provision within its policy was viable,
presurnably without restriction, at the time of Issuance of the [**7] policy. A question arises,

though, as to whether the subsequent limitations contained in Regulation 84-102 on the use of variable |
deductibles apply te the Oates policy. , ) . ‘ . '

HNZZ5t i5 generally the rule that statutes operate prospectively and-should rot be construed as having _
" a retroactive effect on the provisions of an existing contract of insurance unless the statute clearly '~ i
evinces a'legislative intent that it should apply retroactively, 1 G. Couch, Cyclopedia of Insurance Law :
§ 13:15, at 840-41 (2d ed. 1984). This rule encompasses the regulation at issue in the case sub
Judice, Regulation 84-102, the terms of which disclose no intent that it be applied retroactively. In a
similar vein, it has been recognized that

HN3E oratutes subsequently enacted ordinarily do not affect contractial rights, whether the
concern be with policies of personal, property, or liability Insurance,, or bonds; however,
where an existing policy Is renewed, although the results [*452] vary, the better rule is
to regard the statute as applicable to the extended contract,

12 1. Appléman, Insurance Law and Practice § 7041, at 172-76 {1981).

HRI\whether the renewal of a policy of insurance constitutes a new and independent [*#8] contract

or whether it is instead a continuation of the original contract "primarily depends upon the intention of

the parties as ascertained from the instrument itself.,” 18 Couth, § 68:40, at 41. The Oates policy

describes itself as a "lifetime major medical expense policy” which is "guaranteed renewable during the

lifetime of the Insured." The policy is maintained in force by the insured’s payment of monthly

premiums, the amourt of which is subject to change "only if the same change is made applicable to all
peolicies of [the] class [in which the policy belongs at the time of changel." In addition, the policy

prov:des a three-year baneflt period which commences upon the happening of an occurrence and which

may he extended beyend three years In certain sltuations. Although the policy speaks In terms of

"renewal" at the end of each "term of coverage” (here, suceessive one month terms) by payment of

the premium amount due, it is clear that the parties contemplated one continuous contract of

Insurance and not separate successive contracts of one month each. In fact, in.correspondence with

Oates, Equitabie consistently informed him that "your policy is guaranteed renewable; that is, [¥%9]

we can never cancel It and you will always have medical coverage,” Because the couit is of the opinion

that the monthly "renewal” of the Oates policy by payment of the monthly premium constituted merely

a continuation of the original contract of the pattles, the court concludes that statutes and regulations

enacted after the original issuance date in 1963 and, specifically Regulation 84-102, do not apply to

the Oates pollcy. This conclusion, coupled with the court's previous determination that the variable

deductible provision in the policy was not repugnant to state law at the time of issuance, leads the

court to the further conclusion that Equitable's denial of coverage based on that provision was not

wrongful. 2 See Moore v. Metropolitan Life Insurance Company, 352 N.Y.5.2d 433, 33 N.¥.2d 304, 307

N.E.2d 554 (1973) (renewal by premium payment merely continued in force pre-existing policy where

insured could not terminate group policy or change premium rate without consent of employer; .

statules enacted subsequent to execution of original policy held inapplicable); Hudson v. Reserve Life i

"~ Insurance Compeany, 245 5.C. 615, 141 S.E.2d 926 (1965) (where accident and health policy [**10]} ‘

showed parties contemplated continuous insurance rather than successive independent contracts,

newly enacted statute held inapplicable to previously issued policy though renewal premiums were paid

and accepted after effective date); cf. Coliseum House, Inc. v. Brock, 442 So. 2d 778 (La. Ct. App.

1983) {(where insured had no absolute right to insurance beyond one year, each subsequent renewal

constituted separate confract even though no new policy was involved). 4

FOOTNOTES

3 It is somewhat ironic that Equitable’s guarantees to its insured of lifetime medical coverage now,
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Iend support to the court's conclusion that the company may properly rely oha provlsion of the
pohcy to deny coverage. However, it must be borne in mind that the parties to a contract of
{insurance are free to define the scope of coverage to be afforded subject only to the condltion that
the provisions of the policy do not contravene any statute or public policy of the state. And, since

H Mnssissnppn law in effect on the date of issuance of the Oates policy did not prohibit the mclus:on of a,
variable deductible such as that contained in the, Oates policy, that provlsion Is blnding

. 1

4 The court observes that even if regulation 84-102 were held by the court to apply, defendant :
wouid nevertheless be entitled to summary judgment. On its motion, defendant set forth its !
i | position that even if regulation 84-102 were controlling, that regutation only prohibits use of a :
i variable deductible under circumstances not present here. In response to the motion, plaintiff falled :
. to dernonstrate that the variable deductible in his policy was within the exclusion contemplated by |
?regu]ation 84-102. In fact, plaintiffs position on the issue was simply that "regulation 84-102 and !
i Its meaning s not the Issue In this case.” This assertion alone Is insufficient to withstand :
 defendant's motion. . i

[**11] Based on the foregoing the coutt Is of the opinion and so finds that defendant's [#453)

. motion for summary judgment is well taken and shouid be granied,

Accordingly, It is ordered that defendant's motion for summary judgment is granted.,

ORDEREP this 28th day of November, 1988,

About LexisNexls | Privacy Policy | Terins & Conhditions | Contack Us
Copyright @ 2011 kexisNexis, a division of Reed Elsevier Inc. Al rights reserved.
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Robert V. HUDSON, Appellant, v, RESERVE LIFE INSURANCE COMPANY, Respondent
No. 18340
Supreme Court of South Carolina

245 S.C. 615; 141 S.E.2d 926; 1965 S.C. LEXIS 305

April 28, 1965

DISPOSITION: [*#**17 Affirmed.

CASE SUMMARY

PROCEDURAL POSTURE: Plaintiff insured brought an action against defendant insurer on an
accident and health insurance policy. ‘A trial court, South Carolina, ruled against the insured and he
appealed. ' .

DVERVIEW: The sole question on appeal was whether S.C. Code § 37-474 {1962) applied to the
insurance policy, which was lssued for an inltfal term in 1954. The loss occurred In 1961. The court
held that it did not. The Act was prespective In its operation, and, therefore, inapplicable to contracts
which were In existence at the time of Its adoption, This raised the question of whether the insurance
in force after the payment and acceptance of each renewal premium was a new and independent:
contract or an extension or continuation of the original contract, The court found that it was dear
from the terms of the policy that the parties contemplated continuous insurance, rather than
successive independent contracts. First, there was a disparity in cost between the first two months
and the monthly premium. The first two months included the cost of writing the policy. This disparity
in cost was & strong Indication that continuous insurance was contemnplated, Second, the exclusion of
lass resulting from certaln diseases unti] the policy had been in force for six months was even more -
persuasive of the view that it was continuous. Thus, the court affirmed.

OUTCOME: The court affirmed the judgment,

CORE TERMS: premium, renewal, losses resulting, disease, default, paying, successive, initial
payment, independent contract, insuring agreement, reinstatemnent, misstatements, originating,
continuous, sickness, coverage, moenthiy, grace : .

LEXISNEXIS® HEADNOTES o ‘ _ &Hide
Governments > Legislation > Effect 8 Operation > Prospective Operation ¥

HN13 The Act of 1956 (South Carolina) was prospective in its operation, and, therefore,
inapplicable to contracts which were in existence at the time of its
adoption, More Like This Headnote | Shepardize: Restrict By Headnote

COUNSEL: Messrs. Lumpkin, Kemmeriin & Medlock, of Columbia, for Appeliant, cité: As to a policy of
insurance, which by its terms is renewable at the option of the insurer only, becoming, upon the insurer
choosing Lo renew it, a new contract of jnsurance so as to incorporate within the new conlract statutory
provisions enacled after the creatjon of the original contract but.prior to the new contract created by the
insurer electing to renew: 138 N.E. (2d) 857, 12 1. App. (2d) 110; 23 Am. Jur. 812, Fraud and Deceit,
Sec, 48. . : .

Joseph L. Nettles, £sq., of Columbia, for Respondent, cites: As to rufe of statutory construction being
that an act will not be given retrospective effect in the absence of very clear provision: 218 S.C. 22, 61
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5.E. {2d) 399; 1 Couch (Zd)-548; 193 5.C. 368, 8 5.E. (2d) 314; 29 Am. Jur, 716, Anno., 78 A.L.R.
617, . : - :

JUDGES: Brailsford, Justice. Taylor, C.J., ar_ld Moss, Lewls and Bussey, JJ., concur,

OPINION BY: BRAILSFORD

OPINION

[*616] [**927] The parties agree that the sole question involved on this appeal is whether Section
2, {c) item 2 of Act No., 829 of the General Assembly of South Carolina for 1956, which is codified as
Section [***2] 37-474, Code of Laws 1962, applies to a policy of accldent and heaith insurance,
issued by respondent to appellant on December 28, 1954, for an inftial term of two months, and which,
by virtue of the payment of successive premiums as provided by the policy, was of force on April 10,
1261, when a covered loss occurred. .

The Code section is a part of Title 37, Chapter 6, relating to accident and health insurance; and provides
that "each [*617] such policy delivered or issued for delivery to any person’in this State shall contain
the provisions specified in this section,"” including: '

"(2) A provision as follows:. -

"TIME LIMIT ON CERTAIN DEFENSES: (a) After two years from the date of issue of this policy, no
misstatements, except fraudulent misstatements; made by the applicant in the application for such
pollcy shall be used to void the policy or to deny a claim for loss incurred or disability, as defined in-the
policy, commencing after the expiration of such two-year period.”

It is conceded that N%¥the Act of 1956 was prospactive in its operation, and, therefore, Inapplicable to
contracts which were in existence at the time of its adoption. This concession would resolve the

issue [***3] but for appellant's contention that a new contract arose upon the payment and
acceptance of each renewal premium; hence, the guoted provisions of the statute became a part of the
policy upon its renewal for an additional term after the approval of the Act on March 31, 1956. This
raises the question of whether the insurance in force after the payment and acceptance of each renewal
premium was a new and independent contract or an extension or continuation of the original contract,
The answer to this question depends upon the intention of the parties as expressed in the writing. Am.
Jur., Insurance, Section 357, 44 C.1.5., Insurance, § 283. We think it clear from the terms of the policy
that the parties contemplated continuous Insurance, rather than successive independent contracts.

The policy acknowledged an "initial payment” of $ 9.00, which kept the insurance in force for the “initial
term" of two months. Thereafter, the "monthly premium”.was $ 1.50, with the privilege of paying
"renewal premiums” monthly or quarterly, semi-annually or annually at slightly reduced rates.

The insuring agreement covers only losses resulting from accident or from sickness originating

"while [*¥**4] this policy is in force and more than 15 days after the date hereof.”. As to an [*618]
important group of diseases, the policy applies enly "if hospital confinement begins after this policy has
been in force for six months or more.” (Ermphasis ours.)

The provisioris of the policy as to reinstatement apply "if default be made In the [**928] payment of
the agreed premium for this policy." Default cccurs if any "premium payment be not received * * * on
or before the date when due or within the grace period provided herein.” (Emphasis ours.)

Inferentially, the initial payment of $ 9.00 included § 6.00 for the cost of writing and Issulng the policy,
which could thereafter be kept in force by payment of premiums at the rate of $ 1.50 per month. Thig
disparity In cost is a strong indication that continuous insurance was contermnplated. The references in
the policy to agreed premiums, dates when premiums are due, default in payment and reinstatement
are inconsistent with the view that the policy terminated on each premium paying date or within fifteen
days thereafter. : :

The exclusion froim coverage of a loss resulting from any sickness originating within fifteen [*%*5]
days of the date of the policy, and the exclusion of loss resulting from certain diseases, including any
disease of the heart or circulatory system, until the policy has been in force for six months, are even
more persuasive of the view which we adopt. Otherwise, an Insured might pay premiums over a period
of vears after purchasing this insurance, vet never becormne entitled to the full coverage of the insuring
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agreement, This would be a harsh result, not required by the provision that the policy was renewable
only at the option of the company or by any other language of the contract. The opilonal renewal
provision merely gave the company the right to cancel at the end of the grace period following any

" premium paying date, It did not affect the continuity of the contract, or the maturity of rights
- thereunder, so lpng as premiums were paid and accepted.

‘Affirmed.

About LexisNexls .| Privacy Policy | Terims & Conditlons | Contact Us

n Copyright @ 2011 LexisNexis, a division of Reed Elsevier Inc. Al rights reserved.
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Tax Treatment Of Long-Term Care Insurance

Stanley | Strouch is Chairman and CEO of Creative Insurance Planning, an
independent brokerage agency which services the life and health insurance
needs of independent agents. Stanley worked in the legal department of New
England Life Insurance Company, was its National Director of Advanced Sales,
then worked for Aetna and in the mid-'80s as Vice President of Health

"Operations, was in charge of the development of Aetna's long-term care

products.

Stanley authored LISI's Long Term Care — Information EVERY Planner
Needs to Know (Estate Planning Newsletter # 1019).

Stanley has prepared for LIS| members an extensive special report on the tax
treatment of Long-Term Care insurance,

EXECUTIVE SUMMARY:

The 1996 Health Insurance Portability and Accountability ACT, HIPAA, clarified
the tax treatment of employer paid LTCI by adding Code Section 7702B to the
Interna! Revenue Code. This section provides among other things that for
purpose of the Internal Revenue Code

¢ aqualified fong- term care insurance contract shail be treated as an
accident and health insurance contract,

e amounts received under a qualified long-term care insurance contract
shall be treated as amounts received for personal injuries and sickness
and shall be treated as reimbursement for expenses actually incurred for
medical care as defined in section 213(d),

» any plan of an employer providing coverage under a qualified long-term
care insurance contract shail be treated as an accident and health plan
with respect to such coverage,

e amounts paid for a qualified long-term care insurance contract shall be
treated as payments made for insurance for purposes of section 213(d)

(D).
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This article examines the relevant tax issues for both tax qualified and non-tax
qualified long-term care purchased by individuals and businesses.

FACTS:
TAX TREATMENT FOR INDIVIDUALS

individuals have two potential income tax deductions for LTCI premiums:

l.the self-employed health insurance deduction under IRC Section 162(1)
and

2.it emized medical expense deduction under IRC Section 213.
SELF-EMPLOYED HEALTH INSURANCE DEDUCTION
CODE SECTION:

162(1) permits a self-employed individual to deduct the "applicable percentage"
of LTCI premiums for "medical care for the taxpayer, his spouse and
dependents.”

7702 B (a) (1) states that a qualified LTCI is an accident and health insurance
contract,

162(1)(2)(C) states that a qualified LTCI policy is a medical care insurance
policy, but that in applying the applicable percentage, "only eligible long term
care premiums..,shall be taken into account,

162 (I) {1) (B) defined the applicable percentage as 60% in 2001, 70% in year
2002, and 100% in year 2003 and thereafter.

213(d) (10) lists five different age-based eligible long-term care premiums that
are subject to annual cost of living adjustments.

Based on Rev. Proc. 2005-50 the eligible premiums for 2006 are;

Page 2 of 12

Age Amount
40 or Younger $280
41 through 50 $530
51 through 60 $1,060
81 through 70 $2,830
71 or older $3,530

Example 1 James is 65 and self-employed. His LTCI premium is $3,740. In
2008, he can claim a self-employed health insurance deduction of $2,830.

Example 2 Both James and his wife age 59 purchased a qualified LTCI policy.
The premium for her policy is $2,540. James can deduct $2,830 for his policy

and $1,060 for his wife's policy as a self-employed health insurance deduction.

Recap;

The self-employed health insurance deduction is available for premiums paid
for (1) a qualified LTCI policy or policies that insure a self-employed taxpayer,
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his or her spouse and dependants, but only for premiums that do not exceed
the eligible premium for each person. As noted below, the balance of the
eligible premium may be deductible as an itemized medical expense.

The self- employed health insurance deduction is a deduction from gross
income in determining the taxpayer's adjusted gross income. This means that
a self-employed taxpayer can claim the self-employed health insurance
deduction whether he or she itemizes deductions or claims a standard
deduction. On the other hand, the medical expense deduction under IRC
Section 213 is limited to taxpayers who itemize their deductions.

LIMITATIONS:

The self-employed health insurance deduction is subject to two further
limitations.

1. The deduction cannot exceed the taxpayers eamned income from the
business "with respect to which the plan providing the medical care coverage is
established."

2. Ifthe taxpayer is eligible to participate in a subsidized LTCI plan of
another employer the deduction is not available,

ITEMIZED MEDICAL EXPENSE DEDUCTION

Code Section 213(a) permits individual taxpayers who itemize their deductions
to deduct their, their spouse’s and their dependents "medical care" expenses
that in total exceed 7 %% of adjusted gross income.

Code Section 213(d)(1)(D) states that the term "medical care" includes
"amounts paid....for any qualified long-term care insurance contract,” but limits
the deduction to "only eligible long term care premiums".

In the case of a self-employed individual, deductible medical expenses for LTCI
premiums are limited to the balance of the eligible premiums that were not
deducted as self-employed health insurance. In the case of individuals who
are not entitled to any self-employed health insurance deduction, the entire
eligible premium constitutes a medical care expense under IRC Section 213(a).

Example: The total premium for James and his wife's policies is $6,280. In
2008, they can deduct $3,890 under IRC Section 162(]). If James and his wife
iternize their deductions, the balance of the eligible premium, $2,390, may be
deductible if their total medical expenses including the $2,390 long term care
premium exceeds 7 %% of adjusted gross income.

LTCI PREMIUMS PAID BY BUSINESS

The tax treatment of employer paid long-term care is different for C
Corporations, S Corporations, and Partnerships.

There are three tax issues to examine for each type of business entity.
1. Are the premiums deductible by the business entity?
2. Is the premium paid by the entity taxable to the insured?

3. Are the benefits received under the long-term care

Page 3 of 12
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contract received tax- free?
C CORPORATIONS
Are the employer's premium payments taxed fo employee?

No! IRC Section 108 provides that long- term care premiums paid by the
employer are not included in an employee's income. Regulation, 1.108-1,
provides that an employee's gross income does not include contributions his
employer makes to an "accident or health plan”. The regulations provide that
the employer may contribute to an accident and health plan by paying the
premium or a portion of the premium on a policy of accident or health
insurance covering one or more of his employees. Section 7702 B (1) treats
employer paid long- term care insurance as medical insurance. As such, the
premiums paid by the employer are not included in the employee’s income.

Is the employer entitled to deduct the long-term care premium?

Yes! The employer is allowed a deduction for the long-term care premiums
paid on behalf of its employees under IRC Section 162(a). The regulations to
Section 162 provide, "Amounts paid or accrued within the taxable year for
dismissal wages, unempioyment benefits, guaranteed annual wages,
vacations, or a sickness, accident, hospitalization, medical expense,
recreational, welfare or similar benefit plan, are deductible under section 162(a)
if they are ordinary and necessary expenses of the trade or business."

Are the benefits received under the long-care contract excluded from
income?

Yes! The tax treatment of benefits received under a long-care contract where
the premium is paid for the employer is governed by IRC section 105. Section
105 is an inclusion section of the Code. Section 105(a) states that unless
otherwise provided in this section, any benefits received by an employee
through accident or heaith insurance for personal injuries or sickness is
included in gross income to the extent such amounts are attributable to
contributions by the employer that were not includible in the employees gross
income. Since the premium that the employer paid for an employee's long-
term care contract is not included in the employee's income, it would appear
under Section 105(a) that the benefits under the long- term care contract are
included in the employee's income,

Section 105(b) however provides that gross income does not include benefits
paid to reimburse the taxpayer for expenses incurred by him for the medical
care (as defined in section 213(d)). Section 213(d) was amended in 1996 to
include benefits and premiums paid for qualified long- term care contracts,
Thus, benefits received by the employee under a long- term care contract,
where the employer pays the premium, are excluded from income.

Is the tax treatment different if "the plan™ only covers highly
compensated employees or owner-employees?

Sections 162 and 106 do not have any limitation for plans that only cover highly
compensated employees, or owners. Section 105, however, provides there
must be a plan and the plan must be for employees. The Regulations in
Section 1.105-5 provide that "a plan may cover one or more employees, and
there may be different plans for different employees or classes of employees.
An accident or health plan may be insured or noninsured, and it is not
necessary that the plan be in writing or that the employee's rights to benefits

Page 4 of 12
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under the plan be enforceable."

Even though the above stated regulation seems to indicate that the plan need
not be in writing, we suggest there be a written plan and also a corporation
resolution adopting the plan.

Even if the board adopts a written plan, if the plan only covers stockholder-
employees the IRS may challenge the deduction and exclusion from income,,
The issue is whether the stockholder-employee is covered as an employee or
as a stockholder. If the plan is deemed to cover the participants as
stockholders then the transaction in all likelihood will be treated as a dividend.
This means that the premium is not deductible to the corporation and the
premiums or benefits are includible in the gross income of the shareholder.

The courts have approved plans which cover a class of employees that is
based on factors other than being a stockholder. The most successfu!
classification Is officers of the corporation. Bogene, inc v Comm., TC Memo
1968-147; £.B. Smith v Comm., TC Memo 1970-243; Arthur R. Seidel v
Comm., TC Memo 1971-238: and Nathan Epstein v Comm., TC Memo 1872-
53,

If the owners want a plan that covers only employee owners, they must
develop a classification that is not based solely on stock ownership. For
exampie, the classification can cover all officers, or all senior officers. A non-
owner employee may need to be covered under the ciassification, but the
added cost will assure the desired tax treatment.

PARTNERSHIPS

For employees, other than partners, the tax treatment of partnership paid long
term care premiums is the same as for a C corporation. Partners, however,
are treated differently. There are really two issues:

1. How does the partner treat the premium paid by the partnership?

2. How is this tax treatment refiected on the individual and partnership
return?

Revenue Ruling 91-26 discusses health insurance premiums paid for by
partnerships or § corporations. With respect to a partnership there are two
ways the parthership can account for the premium payment:

1. The premium is paid for services rendered in the capacity of a partner
without regard to partnership income, a guaranteed payment under
IRC Section 707{c), or

2, The premium is treated as a reduction of a partner's share of profits,

Where the premium payment is treated as a guaranteed payment it is
deductible by the partnership under section 162, and includable in the
recipient-partner's gross income under section 61,

The Revenus Ruling also held that the premium is not excludable from the
recipient-partner's gross income under section 106, but the partner may deduct
the cost of the premiums to the extent provided by section 162(I). The
deduction under section 162(l) is equal to the eligible premium.

Page 5 of 12
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Another way the partnership can account for the long-term care premiums paid
on behalf of a partner is to treat the premium payment as a reduction in
distributions to the partner. Under this scenario, the premium is not deductible
by the partnership, so distributive shares of partnership income and deduction
are not affected by payment of the premium. A partner may deduct the cost of
the premium paid his behalf to the extent allowed under section 162().

S CORPORATIONS

Code Section 1372 provides that, for purposes of applying the income tax
provisions of the Code relating to employee fringe benefits, an S corporation
shall be treated as a partnership, and any person who is a "2-percent
shareholder” of the S corporation shalil be treated like a partner of a
partnarship.

Under Revenue Ruling 91-26, accident and health insurance premiums (which
includes long-term care premiums) paid by an S Corporation on behalf of a
two-percent shareholder-employee is treated like guaranteed payments under
section 707(c). Therefore, the premiums are deductible by the corporation
under section 162 and includable in the recipient-shareholder's gross income
under section 61.

Further, the premiums are not excludable from the recipient-shareholders
gross income under section 106, but the two-percent shareholder may deduct
the premium as a self employed individual as provided in section 162(1).

ERISA CONSIDERATIONS:

| believe that an employer paid long-term care plan is an employee welfare
benefit plan and within the scope of the Employee Retirement Income Security
Act (ERISA). However, if the business has less than 100 employees, the
ERISA are listed below:

The Establishment by Written Plan

Section 402 of ERISA requires that every employee benefit plan be established
and maintained pursuant to a written instrument. This written instrument must
provide for one or more named fiduciaries that have authority to control and
manage the plan. This document should be kept with the records of the
company.

Summary Plan Description

The administrator of the plan (usually the employer) must provide a Summary
Plan Description to each participant.

Select Group Exemption

Plans maintained by an empioyer, primarily to provide benefits for a select
group of management or highly compensated employees for whom benefits
are paid through insurance policies paid for by the employer, are exempt from
reporting and disclosure requirements. The plan documenis have to be made
available to the Secretary of the Labor if they are requested.

Reporting Requirements

Fully insured plans with fewer than 100 participants are exempt from annual

Page 6 of 12

10/3/2011




'NAEPC - Monthly Technical Newsletter - Provided by Leimberg Information Services Page 7 of 12

reporting of Form 5500. Plan that cover 100 or more employees come under
the full requirements of ERISA.

NON-TAX QUALIFIED LONG TERM CARE INSURANCE CONTRACT

Is a tax-qualified long-term care plan the best plan for your clients? Are you
meeting your professional responsibility by only recommending a tax-qualified
plan? Have the insurance companies so conditioned us that we automatically
believe that a tax qualified plan is a better plan than a non-tax qualified plan?

The primary reason, and perhaps the only reason, to recommend a tax-
qualified long-term care plan is that the benefit payments are guaranteed to be
tax-free.

However, the tax status of the benefits is only one of many factors to consider

when recommending a long-term care plan, and in fact, is probably one of the

least important. The most important consideration is how the insured qualifies
for benefits. What good is it to have a long term care policy where the benefits
are guaranteed to be tax-free, but the insured may not qualify for benefits?

Before 1996, the year HIPPA was passed, there were three ways an insured
could qualify for benefits under most long-term care plans,

1. The insured was unable to perform two out of six activities of daily
living without human assistance or continual supervision;

2. Theinsured was "cognitively impaired",

3. The insured's physician certifies that the care or service was
medically hecessary.

With the passage of HIPPA, Code Section 7702(B) provides that a tax-qualified
long-term care insurance policy must provide "qualified benefits" for a
chronically ilf individual. A chronically ill individual is defined as:

~ 1. Anindividual who is unable to perform two out of six daily activities of
living for a period of at least ninety days due to a loss of functional
capacity, without substantial assistance from another individual,
certified by a health practitioner, or

2. The insured requires substantial supervision to protect him or her from
threats to health and safety due to severe cognitive impairment.

The new benefit triggers are substantially more restrictive than the pre-HIPPA
benefit triggers,

Why did Congress pass a law that makes it more difficult for an insured to
qualify for benefits? Perhaps the insurance companies lobbied Congress.
With respect to long-term care, HIPPA was anti-consumer and pro-insurance
company. In my opinion, the insurance companies were the primary
beneficiaries of the legislation. They can offer for sale a "Congressionally
approved" more restrictive long-term care plan, at the same or higher premium
than the pre-HIPPA plans.

After HIPPA, all of the long-term care insurance companies introduced a tax-
gualified long-term care plan to comply with the new law, Many of the
companies said that the tax- qualified policy was the only type of long-term

http://www.naepc.org/mewstech-0612.web 107372011




“NAEPC - Monthly Technical Newsletter - Provided by Leimberg Information Services Page 8 of 12

care policy entitled to the tax breaks, and that the primary reason they
introduced the tax-qualified policy was to meet the requirements of the new
law. Most of the major companies only sell the tax-qualified plan.

It is my understanding that before HIPPA, many long-term care claims resulted
from the medical necessity benefit trigger. HIPPA eliminates the medical
hecessity benefit trigger and makes it more difficult to qualify under the other
two benefit trigger tests. Since it is more difficult to qualify for benefit, you
would expect claim experience under the new policies to be much better than
under the pre-HIPPA policies. Did the insurance companies reduce the
premium? No, and in fact, many companies increased premiums under the
guise of new plan benefits, In effect, HIPPA resulted in a substantial rate
increase by most companies.

BENEFIT TRIGGERS:

Although everyone likes tax breaks, the most important feature of a long-term
care policy is the benefit triggers. The tax issues are discussed below:

Other than the financial strength of the company, why would anyone buy
a long-term care policy that pays benefits on a restricted basis?

As discussed above, the non-tax qualified long-term care plan typically has
three benefit triggers. However, the benefit triggers may differ by companies,
and therefore you should carefully review the policy. There are only five
companies that will issue a non-tax qualified long-term care policy: Bankers
Life and Casualty, Mutual of Omaha Insurance Company, Penn Treaty
Network America, Physicians Mutual Insurance Company and United of
Omaha Life Insurance Company.

Some companies have different benefit triggers for Facility Care and Home
Care. Sorne companies have a triple benefit trigger for Facility care and a
double benefit trigger for Home Health Care {a double trigger eliminates the
medical necessity trigger). The preferred non-qualified plan is a plan that
offers the three benefit triggers for both Facility Care and Home and
Community Based Care.

TAX-QUALIFIED PLANS ARE MORE RESTRICTIVE:

The first restriction of a tax-qualified plan is that a health provider must certify
that the condition resulting in the insured being unabie to perform two out of the
six activities of daily living will last at least ninety days. This may not be
particularly onerous but, nonetheless, this restriction does not exist in the non-
gualified plan.

An often-overlooked restriction of the qualified plan is the requirement of
SEVERE cognitive impairment versus "cognitive impairment” for the non-tax
qualified plan.

The problem is that "severe” is not defined in the policy. Therefore, itis
completely discretionary for the insurance company to define when and how
coverage will be instituted. Definitions that are unclear or, not defined, may
lead to questionable coverage. The issue may become particularly taxing if
Alzheimer's or other form of senile dementia affects a loved one. At what point
does the individual reach the severe stage?

Finally, and most importantly, under a tax qualified plan the insured must be
sicker, (chronically ilf} to qualify for benefits. Under a non-tax quailified plan if
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the insured's physician using standard medical practices says the insured
needs "covered care", the care may be paid for up to the daily benefit. The
medically necessary trigger applies even if the insured can perform all the
activities of daily living and is not cognitively impaired. The medical necessity
trigger is essential to provide full and adequate coverage.

A reasonable expectation of paople who buy a long-term care policy is that
benefits are paid when they get sick.

However, a tax-qualified plan may not work this way. An insured can be sick
enough or be functionally disabled tc require care, but not sick enough to
satisfy the chronlically ill benefit trigger of a tax qualified plan.

For example, as people age they naturally become frail, and although they may
be able to do many of the activities of daily living as defined in a tax-qualified
policy, they may need help with activities like grocery shopping, cooking,
managing medication, etc. Since the insured is not chronically ill, no benefits
are paid under a tax-qualified plan. Benefits may, however, be paid under a
non-tax qualified policy that has a medical necessity benefit trigger for homs
and community based care. ‘

Let's look at another situation. Assume an insured, age 72, has a hip
replacement. Full recovery is expected within eight weeks. Rarely will a doctor
certify that this insured is chronically ill. If, however, the insured's doctor
certifies that the insured needs care, under the "medically necessary” trigger,
benefits will be paid subject to satisfying the elimination period. If the potlicy
does not have the "medical necessary" benefit trigger no benefits will be paid.

Please note if Medicare provides coverage, even a non-tax qualified plan will
not provide benefits because there is no duplication of coverage.

TAX ISSUES:

Many insurance companies and industry commentators have stated that the
policy owner will have adverse tax results if the policy is not tax-gualified.
There are really three different tax issues:

1. Is the benefit received under a long-term care plan excluded from
gross income? ‘

2. Is the premium deductible?

3. If an employer pays the premium, is that amount excluded from the
employee's income?

Are long-term care benefits excluded from gross income?

Clearly, if the policy is a tax-qualified plan the benefits are tax-free. Benefits
received under a non-tax qualified plan should also be received fax-free.
Many companies and commentators have given different opinions, Although
every one is entitled to an oplinion, they are wrong. Mary Oppenheimer, the
Assistant Chief Counsel in the IRS's Office of Employee Benefits and Exempt
Organizations responded to a letter from George R. Nethercutt, 2 State of
Washington cangressicnal representative. Congressman Nethercutt asked
several questions about the federal income tax treatment of benefits received
form "Non-tax Qualified Long Term Care Policies.
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In the response to Nethercutt, Ms, Oppenheimer stated,

“If the insurance contract does not meet the requirements of section 77028, it
{s necessary fo examine additional Code sections fo determine whether the ...
benefits may be exciuded from income... If an individual, rather than an
employer, purchases an A&H policy, section 104(a)(3) excludes from gross
income amounts received through the policy." The response goes on to say
that “unlike qualified LTC plans, polices that do not meet the requirement of
section 77028 are not statutorily defined in the Code and must, therefore meet
the requirements of...104(a)(3) in order for the... benefits fo be excluded from
income. As a general rule, to meet the requirement ...of 104{a)(3) benefits
must be received though a plan that constitutes an A&H insurance
arrangement and must be payable for personal injuries or sickness.
Determining whether a NTQ policy meets the requirements necessitates a
detailed analysis of the specific provisions of each insurance policy.”

The policies of reputable companies offering a non-qualified plan should qualify
as an A&H arrangement.

~ Although the letter does not directly say all NTQ policies meet the definitions of
an A&H policy, the letter is very strong indication that a typical NTQ long-term
care policy will qualify as an A&H policy under section 104(a)(3), and thus the
benefits will be excluded from income.

Additionally, the companies that only issue tax qualified long term care plans
say that payments under a NTQ long-term care plan are inciuded in income
because the IRS requires the insurance companies to report payments under
long term care policies on Form 1099.

This analysis is specious and a scare technique by the companies.
Ms. Oppenheimer states,

"insurers are required to report all LTC benefits that are paid. This reporting
requirement is mandatory under section 6050Q(a) of the Code. However, the
fact that all LTC benefits must be reported does not necessarily mean that alf
LTC benefits are taxable...In addition, L.TC benefits from NTQ policies that
satisfy the definition of A&H insurance and are amounts received for personal
injuries or sickness are also not taxable."

The letter to the Congressman further states, even though the insurance
company files the Form 1099-LTC,

‘the instructions to the form indicate that the pavyer, the insurance company, is
not required to determine whether any benefits are taxable...”

Rather, the policyholder determines whether to report the amounts that appear
on their copy of the Form 1089,

The final question addressed in the letter to the Congressman was

"Does the IRS currently lack clarification from Congress in regard to
congressional intent of the tax status of benefits on NTQ LTC insurance
plans?"

Ms. Cppenheimer's response was
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“In enacting section 77028, the Congress wanted to provide a safe harbor for
qualified LTC insurance contracts so that taxpayers could be sure that the
benefits from such contracts are non-taxable. However, the Congress did not
specify how NTQ LTC insurance contracts should be treated. Nevertheless as
previously discussed, existing Code provision can be used to analyze the
taxability of these benefits and fo the extent that a taxpayer has difficulty
making a determination, a definitive answer is available from the IRS through &
private letter ruling process.”

The letter from s, Oppenheimer is a clear indication that the benefits from a
NTQ LTC policy will be excludable from income under Section 104(a)(3).

Are the premiums for a non-tax qualified long term care plan deductible if:
1. The employer pays the premium?
2. The individual policy owner pays the premium?

If the employer pays a long-term care premium on a policy for an employee,
the premium payment is deductible under IRC Section 162.

The regulations to Section 162 provide:

"Amounts paid or accrued within the taxable year for ... sickness, accident
hospitalization, medical expense are deductible under Section 162(a) if they
are an ordinary and necessary expense of the trade or business.’

It would appear that the business could deduct the premium for both a tax-
qualified, and a non-tax-qualified policy.

With respect to self-employed individuals, and more than two-percent owners
of pass through entities, no portion of a NTQ long-term care premium is
deductible. All of the relevant code sections, IRC 162(1) and 213(d) specifically
refer to a long-term care policy as defined in section 7702B. Thus, if the policy
is a NTQ policy no deduction is allowed.

Even if the deduction is disallowed for the people referred to in the above
paragraph, what is the economic loss? With respect to self-employed and
more than 2% owners of pass through entities, the amount of the deduction is
the eligible premium.

With respect to an individual that itemizes deductions, the medical expense
deduction is limited to total medical expenses that exceed 7.5% of adjusted
gross income. in determining medical expenses, a portion of the long-term
care premium is an eligible medical expense. When allowable medical
expenses including a portion of the long-term care premium exceed 7.5% of
adjusted gross income, the excess over 7.5% is deductible.

How many people do you know have medical expenses that exceed 7.5% of
adjusted gross income? Since the deductibility issue for most individuals is a
non-issue, the decision on whether to purchase .a tax-qualified or non-tax-
qualified policy should be based on other criteria.

if the employer pays the premium, is the amount of the premium included
in the taxpayer's income?

Code Section 106 is the applicable section of the code dealing with this issue.
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It provides that gross income does not include amounts paid by his employer to
an accident and health plan. Section 7702B treats tax-qualified long-term care
insurance as medical insurance. Thus, if the policy is tax-qualified, it is clear
that the premium payments by an employer are excluded from gross income.

The answer is unclear for a non-tax qualified plan. The conservative approach
is that the premium is included in income, because there is no specific section
of the Code that provides for non-recognition of income.

However, it could be argued that an employer sponsored long-term care plan is
an "accident and health policy" under IRC Section 108.

Even if the premium is taxable to the employee, it is better than purchasing the
policy personally. Let us assume that the premium is $1,000 and the employee
is in a 28% tax bracket. The cost to the employee is $280. This is a lot better
than paying the $1,000 if he purchased the policy personally. If the employee
includes the premium in income, he is deemed to have paid for the policy
personally so that the benefits are income tax free under Section 104.

CONCLUSION:

As a professional, you have an obligation to explain the difference between a
tax-qualified plan and non-tax qualified plan. Let the client decide which plan
he or she wants.

If you agree that the benefits received under a non-tax qualified plan will be
excluded from gross income, then you should recommend that your client
purchase a non-tax-qualified plan. Even if the entire premium is tax deductible,
which is not the current law, the additional benefit triggers under the non-tax
quatified policy may more than offset the deductibility of the premium.

Remember, the value of the deduction is based on your income tax bracket. If
you are in a 30% tax bracket and the premium is $3,000, the deduction saves
you $900. Should your client purchase a product with inferior benefit triggers
to obtain the small tax savings?

HOPE THIS HELPS YOU HELP OTHERS MAKE A POSITIVE DIFFERENCE!
Stanley Strouch

Your local EPC may have already purchased a Leimberg membership on your
behalf.
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