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September 22, 2011 INSURANCE COMMISSIONER "~

VIA hand delivery and e-mail

Kelly Cairns

Hearings Unit, Office of Insurance Commissioner
Insurance 5000 Building

P.O. Box 40255

Olympia, Washington 98504-0255

Re:  Ability Insurance Company
Case/Docket No. 11-0088 and 11-0089

Dear Ms. Caimns:

The OIC’s Supplemental Hearing Brief filed on Monday Septembet the 19" contained
typographical errors, some of which I would like to please correct. In sum:

e Page 25 line 10: “But the 5-month period applics to the presentation of proof,
[...]” is wrong; should read “But the 5-month period does not apply to the

presentation of proof, [...]"

e Page 25 line 21: “[...] loss of functional” and [...]” is incomplete; should read
“[...] loss of functional capacity” and [...]"

s Page 26 line 10-11: “all simply determine” should read “ all simply to determine”

o Page 27 line 3-4: *, but since then [...]” should read “But since then [...]”

e Page 36 line 20-21: “[...] that WAC 284-54-253 is not binding [...]” should read
“[...] that WAC 284-83-025 is not binding [...]”

Enclosed are copies of pages 25, 26, 27, and 36 reflecting the above corrections.

Also, at footnote 28, the brief referenced certain attachments. Those, too, are enclosed.
Thank you.

Ve tr‘uly yOurs,
{
%

COUAN

Alan Michael Singer
Staff Attorney
Legal Affairs Division

cc:  Christopher Howard, counsel for Respondent (w/enc via US mail and email)

Mailing Address: P. O. Box 40255 = Clympia, WA 98504-0255
Street Address: 5000 Capitol Blvd. * Tumwater, WA 98501
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C. The Company wrongfully denied reinstatement on the spurious ground that
the insured had not presented adequate proof of cognitive impairment or loss
of functional capacity.

A year after denying coverage to the insured, the Company first asserted that it had

another reason for its denial: that the insured did not timely present enough proof to satisfy

the Company that she was cognitively impaired enough, ot had enough loss of functional

capacity, so as to qualify for coverage.. See OIC Exh. 26. At the hearing, the Company
claimed that the proof not only needed to be presented to it, to its satisfaction, within the 5-
month period, it also made vague allusions. to vaﬁous federal law, such as “HIPPA” and tax
laws, which prevented the Company from applying any more stringent consumer protection
definitions than the ones included in the Company’s policy, which were put there to meet tax-
qualification requirements. But the 5-month period does not apply to the presentation of
proof, nor does any federal law preempt the Company from imposing more stringent
consumer protection standards, such as looking to the WAC 284-54-040(3)(a) and (5)(a) to
guide whether the consumer has a “loss of functional capacity” under WASC 284-54-253(2).
The Company’s delay in bringing out these asserted reasons for its conduct not only
constitutes a failure to “promptly provide a reasonable explanation of the basis in the
insurance coniract in relation to the facts or applicable law for denial of a claims” not only

violated WAC 284-54-800(9), but on all counts, the Company is wrong.

1. WAC 284-54-253 does not require proof of cognitive impairment be
presented within 5 months, only a request for reinstatement.

The Company incorrectly claims the insured needed to hdve presented proof of
cognitive impairment or loss of functional capacity within 5 months. WAC 284-54-253(2)
only requires that the insurer be provided (1) “proof of the insufed’s cognitive impairment or
loss of functional capacity” and (2) a request for reinstatement “within the five months after
the policy lapsed or terminated due to nonpayment of premium.” Under this, the only thing

that needs to be given to the insurer within 5 months of the WAC 284-54-253(1)(a)’s lapse

OIC*S SUPPLEMENTAL HEARING BRIEF—PAGE 25
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date is a request for reinstatement of coverage or a claim for coverage. That occurred here.
Indeed, even the Company’s policy (see OIC Exh, 1 at page 9) says someone “will have 5
months to request reinstatément of the policy.” While OIC staff believe this language isn’t
ambiguous, the Company believes WAC 284-54-253(2) has a different meaniﬁg, that the five
months should apply to both the request and the proof of infirmity. But in the case of any
ambiguity, such language must be construed in favor of coverage. Kaplan v. Northwest
Mutual Life Ins. Co.,115 Wn. App. 791, 804-05, 65 P.3d 16 (2003).

The reason why the 5 months do not apply to the presentation of proof makes sense,
too. A designee is a stranger to the contract, and may likely not be an expert in insurance,
law, or medicine. They may need time to consult with family members, doctors, insurance
expert, and lawyers to evaluate the facts, weigh the insured’s needs and resources, and find
ways to acquire premium funds, all simply to determine whether the request should be made.
The designee may require time to gather proof. But it also makes sense because it would be
absurd to suggest that a designee will faﬂ to secure reinstatement even if they timely request
reinstatement in month four, but then fail to gather enough “proof” until two days after the

fifth month. “The court should not construe a regulation in a manner that is strained or leads

.to absurd results.” City of Seattle v. Allison, 148 Wn.2d 75, 81, 59 P.3d 85 (2002), citing

+

State v. Burke, 92 Wn.2d 474, 478, 598 P.2d 395 (1979).

2. The insured had a cognitive impairment and loss of functional capacity,
and the Company’s claims to the contrary are meritless.

The evidence presented included testimony and documents showing that clearly, the
insured had a cognitive impairment and a loss of functional-capacity. This was obvious from
the testimony of the witnesses, the letter and certification of Dr, Mihali, and the records
admitted.

The Company erroneously claims that the standards for reinstatement are, as they
supposedly must be, more strict and more difficult to meet than what WAC 284-54 ef seq

otherwise provides, because the Company feels that certain federal laws simply require it,

OIC’S SUPPLEMENTAL HEARING BRIEF—TPAGE 26
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For example, at the hearing Mr. Lawler testified that a “certificate” was needed to satisfy the
Company under these more strict standards, and that the testimony and other évide‘noe
pfesented to that point was simply not enough to meet this exceedingly high standard of
proof. At the time, no such certificate was in evidence. But since then, one has been offered.
This certificate, from Dr. Mihali, obviates any concern over whether the insured meets even
the more strict standards that the Company claims apply.

But while the Company seems to claim that some yet unrevealed federal laws preempt
and/or mandate that the Company must require insureds to éatisfy stricter and more difficult
to meet standards for reinstatement, the opposite is true here. According to the legislative
materials underlying two such federal laws Mr. Lawler altuded to in his testimony, states like
Washington are specifically allowed to require more stringent consumer protection standards
without the policies losing their tax-qualified status or otherwise running afoul of any law.
For example, the HIPPA conference report states that “a Federal standard” was “not
intended,” and that “applicable or appropriate state standards” which may be more stringent
than the federal law, are ekpressly permissible. This was contemplated when the laws were
being written: |

[...] an otherwise qualified long-term care insurance contract will not fail to be a

qualified long-term care insurance coniract, and will not be treated as failing to meet

the analogous requirement under the conference agreement, solely because it satisfies

a consumer protection standard imposed under applicable State law that is more

stringent than the analogous standard provided in the bill. The conference agreement

-does not preclude States from enacting more stringent consumer protection provisions
than the analogous standards under the bill,

See attached excerpts of the HTPPA Conference Report.2® Likewise, this remained the case

after the enactment of HIPPA:

HIPA provides that an otherwise qualified long-term care insurance coniract will not
fail to be a qualified long-term care insurance contract, and will not be treated as
failing to meet the analogous requirement under HIPA, solely because it satisfies a
consumer protection standard imposed under applicable State law that is more

™ Attached to this brief are copies of excerpts from the Conference Report and Joint Committee on Taxation
explanation of HIPPA and a copy of IRS Notice 97-31.
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policy becomes a part of the contract as though expressly written therein, and a policy
must be considered to contain those requirements. [...] The parties are chargeable
with knowledge of statutes and with the fact that insurance policies cannot be issued in
conflict with them. And thus missing terms required by statute will be read into the
policy and terms in conflict with statute will be amended to conform to them, and this
is the result even though increased liability not reflected in original premium is the
consequence..

4-22 Appleman on Insurance § 22.1.

Must an insurance policy comply only at renewal, and how is renewal defined?

The answer depends. As was touched upoh in the Bushnell case, whose opinion was
published and is now final, when renewal occurs depends on the language in the policy and
the language in any pertinent statute or regulation. OIC staff believes that, occasionally, the
Legislature or OIC may have intended requirements to take place upon renewal, or only upon
original issuance only, or some combination, and will endeavor to provide further explanation

in its subsequent briefing.

In a guaranteed renewable policy such as Ability’s policy with Ms. White herein -
(Ability’s policy), is there a renewal date upon which the policy must comply? [For
example, in this case the Health Insurance Portability and Accountability Act of 1996
(HIPPA), P.L. 104-191, was enacted after WAC 284-54-253 (eff. 10/12/95).

‘No, the policy does not appear to set forth a “renewal date.” The analysis in the
Bushnell case would appear heli)ful in the resolution of this QueStion. Both the policy in the
Bushnell case aﬁd OIC Bxh. 1 here appear to contain certain identical pfovisions, but the
absence of the reservation of the right to not renew in OIC Exh. 1 would appear relevant to
this analysis. As to HIPPA, as indicated, it and other federal laws expressly allow any more
stringent consumer protection provisions contained in such provisions as WAC 284—54—253,

so HIOPPA’s enactment is, in OIC staff’s view, irrelevant to this matter.

How is WAC 284-54-253 (eff. 10/12/95) to be properly interpreted in light o
WAC 284-83-025 ((eff. 12/25/08) and HIPAA? _

OIC staff respectfully submits that WAC 284-83-025 is not binding on how WAC

284-54-253 should be interpreted. WAC 284-83-025 is functionally identical in all or nearly
all material respects when compared with WAC 284-54-253. The only difference, as alluded

to above, is that WAC 284-83-025 appeé,rs to have adopted the Model’s 5-day notice deeming

OIC’S SUPPLEMENTAL HEARING BRIEF—PAGE 36
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3 | Mr. HAEQ‘EETs frams the commitiee of conlerence,

submiited the following

CONFERENCE REPORT

[To ascompany KK, §103]

The committes of conference on the di
two Houses on the zmendment of the Senate e hill (HR,
3103), to amend the Internel Revenue Code of 1986 to imprave
portai)ﬂmy and continuity of health insurance coverage in the group

and jodividual markets, to combat waste, fraud, and abuse in

votex of the

haalth insurance and health care delivery, to promote the use of

medical aavings aceounts, 'm im aceess to lmg-term care serv-
ices and coverage, to simphify administration of health ingur-
ancs, and for ol ar urposes, havmg met, after full and free 'don-
ﬁerenca and agreed to recommend and do renommend thalr {re-
spadmre Houzes as follows:

That the House recede from its dmagreemenh to the amend—

5 nient of the Bena'oe and agree to the game with ad nmandmnt a8
. follows: | |

Cd Imd et pf i:he matter proposed to be mLcrte by the Senato

o follaws. i

amendment, insert the following:

: S‘EC!'I ‘S QRT TITLE; TABLE OF CONE‘ENTE

“i(e). SHORT Trrvn —~This Act may be citad 'as #ht; “Health Insur-

E ancs orta.bu';ty and Accountability Act of 1996”
S The

TABLE OF CONTENTS.—The table of conients of his Aot iy

: Sun 1. Shore le,‘ table of contants,

TNTLE I—-—HE‘AQTH CARE ACCESS, PORTABILITY, AN RENEWABILITY
' Subtitle A—~Group Markst Bulos

Pary I—PoRTABILITY, ACQRSS, AN RENEWARILITY FBQUIREMENTS
Sec. I01. Through the Employag Rotirsmant Incors Sausrity Aot of 1874
4658
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' JOINT EXPLANATOEY STATEMENT OF THE COMMITTEE OF
: : P CONFERENCE

The managers on the pars of the House and the Senate at the

. conference cn the disa nmi votes of the two Houses on the
amendment of the Senate to the bill (H.R. 8103) to mmend the In-
ternal Bevenne Code of 1986 to improve portabilily and continuity
of health insuranre coverage in the group and individual markets
to eombat waste, fraud, axd abuse in health insnrance and health
cure delivery, to %romote the use of medical savings accounts, to
lmprove access to long-term care services and coverage, to simplify
the administration of health ipsurance, and for olher purposes,
submit the following joint statement to the House and the Senate
in explanation of the effect of the action agreed upon by the man-

 agers and recommended in the aucnm&an ﬁeuonfer_enaa TepoOYt:

i The Senate amendment sirack all of the House hill after the

i enacting clause and inserted & substitute ' ‘

The House recedes-from its dissgreement to the aniendzﬁeﬁ% of

the Senate with an amendment that s a'substitube for the House
. bill and the Senate amendment. The differences betwaen the House
i pill, the Banate amendment, and the substituie agraad to in ‘con-
. forence are noted below, except for olerival egrreetions, conforming
C s moade NeceARAry by ements reached by the conferees,
* and minor drafting and clerical chonges. | | P
. : ! i t

o .! s 1 | . I : i i :i
o 'TI’J.‘LE-J;L—-I:IEALTH-OARE ACCESS, PORTABILITY, AND |
IR RENEWABILITY | ' g
o o

Housa bill ' 1} | :

"1 The House bill would amend the Internal Ravenus Code (IRO)
and theé Employee Refirement Income Seearily Act of 1974
(ERIBA)_. and m‘! udes free-standing provisions, -
Senate amehdment
The Senate wmendient includes free-standing provisions.

Conference agreement

The conference agreement adds new provizions to the Em-
loyee Retirement Income Security Aot of 19214 (BRISA), the Public
ealth Services (PHE) Act, and the Internal Revenne Uode (IRC).

TI, AVAILABILITY AND PORTABILITY OF GROUP HIEALTH PLANS
Current law

Current federal Jaw does not impose any re(Iuirements on em-
ployers to provide or contribube toward the health ipsurance cov-
erage of ther;ir employees or their eraployees’ dependents. However,
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i i the effect of mecident or health insurance undér resent law.
AV SIS TREATMENT OF LONG-TERM CARE INSURANCE AND BERVICES,
he i (Se‘cs.laf,lgl_%ggg and 325-328 of the House bill and secs. 411- . -
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. Conference agraemant

The conference agreement increases the deduction for health
jnsurance of selfemployed individnals as [Dows: the deduction
would be 40 percent in 1997; 45 percent in 1998 through 2002; 50
percent in 2008; 60 percent in 2004; 70 pereent in 2006; and 80
percent in 2006 and thereafter,

The conference agreement also provides thal payments For pex-
gonal injury or sickness through. an arrangemenis having the etfect
of accident or health ingurance {snd that are not merely reimburae-
ment arrangements) are excludable from insome. In order for the
exclusion to apply, the arrangement must Jbe insurance (e.g., there
must be adequate risk shifting), This provision squelizes the treat-
ment of payments under commercial insurance and arrangements

other than commercial insurance that have the affuct of insurance.
Under this provision, a self-employed individua) who receives goay\— ,
0
i

ments from i:a:m:‘l:x an arrangement could e#cluﬂe hlula ‘payments

inmme-‘ 11 ! l.- i 1‘- 1 ! ) =:
. Effective dgte—The provision is effective for taxable years be-

after December 31, 1896, No inforunce is intended with re-

' spect td the exrludability of payments ungder'arrangéments having

415 and 421;-424 of the Senate amendment.)
Pmsen%!law s
In generdl ‘
Present law generally does not provide expheit rules relating
1o the tax treatment of long-term care insmranco contracts or long-
term care services, Thus, the treatment of long-ierm care contracts

and services is unclear, Present law doos provide rules relating to
medical expenses and accldent or health insurance,

Itemized dedustion for medical experoes

In determining taxable income for Federal income fax por-
poses, & taxpayer is allowed an itemnized deduction for wnreim-
bursed expenses that are tﬁmd by the taxpayer during the taxable
yoar for medical care of the taxpayer, the taxpayer's spouse, or B
fdependent of the taxpayer, to the extent that such expenses exceed
7.5 percent of the adjusted. pross income of the taxpayer for such
yoer (se¢. 213), For this purpose, expenses paid for medical care
gonerally are defined ay amounts paid: (1) for the diagnosis, cure,

tion mediclnes or drugs and insulin), or for the parpose of affecting

not related fo disease, defurmity, or aecident); (2: for transpartation
ily for, and essential to, medical éare' referred to m (1); or

8} for| insurance (incuding Part B Medicare preminms) covering

medical care referzed to in (D and (2.~ .

RN R ‘ '

1 i
§ | v

Bl
]

i
|
\
|
j
]
1
i
!

mitigation, tradtment, or prevention of disease (inchaiding prosexip-
any stractuve dr function of the body (cther than cosmetic surgery




.. ‘tax purposes, the .
| come ‘tax Yederve method applicable for a long-trein care insurance

i

i 304

number of the chronieally ill individua! on account of whaose condi-
tion such smounts sre paid, and whether the contract under which
the amount i= paid is & per diem;?rpe contract.

" A prandfather rule is provided under the conforence agreement
in the ezse of a per diem type contract iszued to ;ﬂur:hggolder on
or before July 3?, 1996, Under the grandfather rule, amount
of the dollar cap with respect to such a Eg; dico confract is gal-
gulated without any reduction for reimbursements for quelified
long-term cars gervices under En{muthar contract issued with re-
spect to the same ingured on or before July 31, 1996, The other
provigions of the doliar cap are not sffected by the grepdfather
rale. The Erandfathar rnle ceases to apply as of the time that any
of the confracts isgsued on or before July 31, 1996, with respect o
the insured are exchanged, or henefite are increased. il

Life inlaw!'ance COmpary resarues I T oot

N ] i ! - "|I
. The conforonce agreement includes tho Senate amendment pro-
-~ vision with respect {o life insurance reserves. Thus, under the ‘von-
- forence¢ agreement, in determining reserves for inytrance comﬁany
Benate amendment provides that the Federal: in-

act is the method preseribed by the NAIC (or, if no reserve

! pox
' method |has [been so preseribed, s method consistent with the tax
" yeserve method for h%einsuraﬂce, apnuity of noncancellable aoci-

_ dent and health insurance coptracts, whichever is most appro-

* " priate), As under present law, in no event may the tax reserve for

&'contract as of any time excesd the amount which would be taken
mto account' with respeot to the contract as of such thme in deter

© mining stafutory reserves,

Consumer protection provisions hg

The conference geement clarifies and modifies the category of
contracts to which oonsumer protection provisions apply, The
conference agreement clarifios that the consumer protection provi-
piong that apply with respect to the terms of the contract ?ﬁ?ly
only for purposes of determining whether a contract s a q}!.:;u at
long-term gaye inpurance contract (within the mesning of the bill).

The conference agreement provides that, for purposes of both
the reguirements as to contract termse and the requirements relat-
ing to issuers of contracts, the determination of whether any re-
quirement of a model regulation or model Acl has been met is
made by the Seeretary of the Treasury, It ismol intended that the
Seereiary create a Federal standard, but rather, ook to applieable
or appropriate State standards or to those provided zpecifically in
the mode! regulation or model Act. R

.. The oonferénce agreement modifies the !5100:per-day tex oo
failure 1o aatisfy the requirements for issuers of contracts, to pro-

“vide that thé amount of the tax imposed is $100 per insured per
day. The copferpnce agresment, provides that the: conbumer protec
tion requircments for dsvers of contractz apply with reppect to con-

| tracts st are qualified long-term eare insurance contracts (within

l

: i /] _-Th ﬂO
| ' edtablishment of standards relating to contraet {erms or issuers of

_the meahing of the hill), Lo :
i nference ent modifies the ruls relating to Btate
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Bffective date P g
\ferénce agreement follows the Senaie Amendment with

. The co
" respect lto the effective date of the provision treating long-term care
© gbrvices nsba medioal expense. Thus, under the nnnfergnce agree-
©  yaent, $his provision is effective for taxal

_-December 81, 1998, ‘

ble yeurd beginming after
The conference agreement provides that the provision relati

0 life insurance company reserves ie effective for contracts issue

after Deceraber 31, 1087.

D. TREATMENT OF ACCELERATED DEATH EENEFITS UNDER LIFE
INSURANCE UONTRAGTS

(Secs. 331—332 of the House bill and secs, 431432 of the Ben-
ate amendment).

Present low

Treatment of amounts recsived under a life tnsurance con.
troct

If & contract mests the definition of a life insurance contract,
pross income does not include insuranee proceeds fthat are paid
pursuant to the contract by reasen of the death of the insured (pec,
101(a)). In addition, the undistributed investment income (“inside
buildup®) earned on premiumg credited under ihe comtract is mot
subject to current taxation to the owner of the toniract. The exclu-
sion under séction 101 applies repardless of whethor the death ben-
efits are paid ad o Jurmp sum or otherwise., | R

v rogelved under e life insurance coniract (other

" a'modified endhwment contract) prior to the'destll of the insured

3

 are inclndible in the dgrosa income of the recipient 10 the extent that

the mmonnt received constitutes cash value in exvess of the tax-

: payer’s investment in the contract (generally, the jnvestment in the
egntradt in the aggregate amount gfefremiun‘w paid lews amounts
: p}’ehigudlly rdeeived that were excla !

from ﬁgos‘a inecome). .
4 oontract fails to be treated s= # e masurance coniract

' ymder seckion T702(a), inside bulldup on the contract is generally

- eibject, 1|;o tax (sec. T702(g)).

o Réqui}gemgrws for a Life insurance contract

To qualify as a iife insurance contragt for Federal income tax
pl:l:ﬂlsaﬁ, a contract xmust be a life insurance vontract under the
applicable State or foreign law and must satisfy vither of two alter-
native tests: (1) cash value accumulation fest or (2) u test consiat-
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dability of paymenta under arrengements having the effect of
ident or haaltg%surance under prior law. ‘

. Revenue Effeni

I ‘

.| The provision is estimated to reduce Federal fiscal year budget
" recelpta By $64 million in 1997, $2388 million in 1988, $340 million
 * in 1999, $877 million in 2000, $410 mullion in 2001, $445 million
in 2002, $537 million in 2008, $824 million in 2004, $1,290 million
in 2005, and $1,827 million in’ 2006.

C. Treatment of Long-Term Care Insurance and Servioes
(secs. 321-327 of HIPA and secs. 106, 125, 213, 4980R, 4980C,
6050Q, and 77028 of the Code)

Present and Prior Low

[

In general

Prior law generally did not provide explicit rules relating to the
tax frestment of long-tezm, care insurcnce comtracts or long-term
care services. Thus, the treatment of lonp-term care contracts and
! gervicks Wae undlear. Prior and pregent law do provide rules relat-
. ing to;medical expenses and accident or he;ahi;h insrance.

‘ . ; oy :
. Iﬁemige] deduction for medical expensés. ' i !
.+ 1{In determining taxable income {for Federal income itax purposes,
= &;taxf)a{ﬁr is ellowed an itemized deduction for upreimbursed: ex-
. pensea-thet ere paid by the tazpayer during the taxable year for
Medichl éave of the taxpayer, the taxpayer's spouse, oF a dependent
of the!taxpayer, to the extent thal such wapenses exceed 7.5 percent
f thél adjusted gross inceme of the tawpayer for such year (sec.

' dofined s amounts paid: (1) for the diagnosis, cure, mitigation,
;! treatment, or prevention of disegse (including preseription medi-
éinekj!or}&mgs and insulin), or for the purpose of a&gcung any
structure or function of the body {(other than cosmetic surgery not
related to disense, deformity, or accidnnt); (2) for transportation
Hmarily for, and. essential to, medieal care referred fo in (1); or
FS) for msurance (inciuding Part B Medicare premiuzms) covering
medieal care referred to in (1) and (2).

Exclusion for amounts received under aceideni or heclth in-

Amounts received by a taxpayer under accident or health insur-
ance for personal injuries or sickness generally are excluded from
gross income to the extent that the amounts received are not at-
tributable to medical expenses that were allowed ss o deduction for
a prior taxzble year (sec. 104).

Treatment of acoident or health plavns mm!uined by employ-

. 'Er_ﬂ'l
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‘Contributions of an employer to au accident or health plan that
provides compensation (through insurance: or otherwise) fo an em.-
ployee for personal injuries or sickness of the employes, the em-
plinyee_’a $pouse, ar a dependent of th‘ﬁ!,- ernployee, are exclnded from
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3 213). Forl this purpose, ezpenses paid for medical care’ generally are -
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Life insurance company reseroes ,

In determiting reserves for insurance company tax purposes,
HIPA provides that the Federal income tacx reserve method applica-
ble for a lon%;tarm care insurance contract issned after December
31, 1906, is the method prescribed by the NAIC (or, if ‘ne reserve
method has been so preseribad, a-method congistent with the tax
velerve method for life instrawce, annnity or noncancellable- aeei-

-dent and health insuranmes eontrackts, whithever is most appro-

priate). The method currently prescribed by the NAIC for long-term
care insurance contracts is the pne-year full preliminary term
method. A= wnder prior and present law, however, in no event may
the tax reserve for a contract as of any time exceed the amount
which would be taken into account with respect to the contract as

" of such time in determining statutory reserves.
- Consu

. - protection provisions
Under, HIPA, long-term care insuvanee contracts, and issuers of

. conitracts, are required to satisfy certain provisions of the long-term
~ care instrence model Act and model regulations promulgated by
theNAIC {(as adopted an of January 1998).

The contract requirements relate to disclosure, nonforfeitability,

teed ranewal or noncancellability, prohibitions on limita-
tions and exclusions, extension of bemefits, continuation or conver-
sion of coverage, disconilnuance and replucement of policies, unin-
tewtional lapse, post-laimes underwriting, minimum standards, in-
flation protection, pyeexisting conditions, and prior hospitalization.
HIPA also provides discloaure and nonforfeiture reguirements. The
nonforfeiture provision gives consumers thie option of selecting re-
duced prid-up insurance, extended term insuranes, or a shortened
benefit period in the svent a policyholder who eleets a nonforfeiture
provision is unabie to continue to pay premiums.?s2 The require-
ment that insurers offer policyholders & nonforfeiture benefit does
not preelude the imposition of = remscnsble delay period. The

rotection provisions that apply with respect to ;%g.ﬁﬂm
of the contract apply only for ses 07 determuning whether a

X 5 mmﬂﬁ@mm

ot -—

E%e requirements for issners of long-torm care insurance con-
tracts relate to application forms, reporting requirements, market-
ing, appropriateness of purchase, format, delivering @ shopper’s
guide, right to retwrn, vutline of e, group plaps, policy sum-
mayy, monthly reports on accelerated death bene.gta, and incontest-
ability period. A tax is.imposed equal to $100 per.insured per day
for failure to satisfy these requirements. The eonsumer protection
requivements for issuers of contracts apply with respect 1o con-
tracts that are qualified long-term care insurance contracts (within
the meaning of HIFA),

241 The nonfbcfeiture provisien ghall i & henefit aveilabie in the, event of g defanlt

rovide far
in. the. paymant of any jumut. s the: mpaunt of the branfit may besdjusted sulnequant
1o being injtiafly d only an 1o yofleet chrangen in claimg, i , and inkareqt
oo reflected in changen in rats fm paving policier approved by the approprinte State
reguiswry authavity ﬂ:r_themmnumtﬁnm&ts&iml correation may ba neceasary s thai
the statuts reflects thina intant.
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HIPA fprovi&ua that, for purposes of hotk the :aqﬁifemenffs—as.to e

contract. terms and the rgglﬂrmnents relating to issuers of con-
tracts, the determination of whether aay r;geuimnieiit of 2 mode]
regulation or model Act has been mst is made by the Secretary of
the Treasury. It was not intended that the Becretary. create & Feds
standards or to those provided spe

moiel!Act. [ . i ! ;

RIPA provides that an otherwise qualified léngatezjx:n cage insur.
nce ‘contract will not Tall 6 DT E Gualiied [onpg-Term care WAL

4 eral gtandard, but rather, look to g}iﬂﬁh}: gﬁ;‘a&gﬁ riate Eﬁ:ﬁ .
|V R0 Tnoel reg '

© anhee dontract, aud Wilh TIOT DE {reated afﬁm%u'mrmma-

i . gOUS |requirement URder HIPA, ~Eolmy -leal

Lphies g8

Toable &

CoTBILIeT pYOVECEOn Stanerg Jmposed under apy ate law
wOsl JEMoTe Btring
(] ;5 ¥

TP A ‘.,‘i .

0t _thapn vhe §

0%, preciude Siates from enacting more stringent
conguiner Erotecbion provisions than the “anAlogous sﬁﬂgﬁls
inder y -

Effective Dute
The provisions defining long-term care insurance contracts and
qualified long-term care services apply to contracts issued after De-
vamber 31, 1996, Any contract lasued before January 1, 1997, that
met the long-term care insurance requirements of the State in
which the contract was sitused at the time it was.lssued Is treated
as a qualified long-term care insurance contract, and services pro-
vided under or remmbursed by the contract are treated as qualified
long-term care services. Solely for purposes of this grandfather
rule, and not' for other purposes, it is intended that in the case of
8 group contract that was issued before Januery 1, .1297, the con-
~will inot cease to be {reated as issued before January L, 1997,
=olely by teason of the addition after Decsmber 81, 19986, of individ-
uals to the covemfe (as of Decamber 31, 1998) under the cohitract.
It s intended thaf @ contract be treated ad theeting' the long-term

| care inburance requirements of the Gtate, if it mests thie insqrance
. requirements of the State with respeet to Insuranee contracts cov-
oring

- types of long-form caré services!(such 35 only mursing home
 only home heaith care), sven though such State require-
re separafé from long-term icare insurance reguirements, or
the contract from being lsheled a long-term care contract.
,/a Stide waiver of a. long-term care insurance reguire-

'
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. - ment.{guch as the loss ratio requirement) in the case of 2 long-term
| 1 .- care nﬁrﬁr provision under & life insurapce contract is not in-

| F " tended ko cauise the contract to be treated us not meeting the long-

term care insurance requirements of the Htate.

A contract providing for long-term care insurapce may be ex-
changed for 2 long-term care insurance contract (or the former can-
veled and the proceeds reinvested in the 'atter within 60 days) tax
free between the date of enactment and January 1, 1998, Taxable
gain would be recognized to the extent money or other property is
received in the exchange. - . s e e
" The issuance or:conformance of e rider to a life insurance con-
tract providing long-term care insurance voverage is not treated a=

4 modification or a material change for oses of applying sec-
tions 101(f), 7702 and 77024 of thegCDde. purR v
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X jonis relat el ¢ eliglhle long-term care

. ‘provisions relating io treatment of eligibl ") i care
. miume and longderm care services as 2 medicel expense g9

g&?’} are $ecﬁvegf.‘ur taxsble years l_segm.ni.ng after Dace?mber 81,

The pravisiaias relaﬁ:né lto the marimum exclusion for certain
| .

=" ong-term efits and repomn% are effective for fxable yeers
' 1*?13“;_“%, aﬁsrbﬁnecemher 31, 1996, Thuas, the initial gear in which

o i i the Be
' the TRS and evpies provided to the pay
I:ﬁfz‘:: Egsbznﬁlhdrﬂggct to long-texm care henefits peid in 1%97 .
The provis’ion relating to life insnrance company reserves 19 € e

tive for contracts issned afier December 31, 1897.

Revenue Effect

isi stimated o redue: Federal fiscal year budget
ra;rel-ilgtgrg;l ;1]?5185 ;ﬂmﬁin in-1097, $667 milion in 1998, 645 million

i ion in 2000, 3748 million fm 2001, $827 million
i Joon, ssos Tiiton in 2008, $1,009 miltion in 2004, $1,103 mil-
Tion in 5006, and $1,205 million in 2006.

' ‘ clorated Death Benefits Under Life To-
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Long-Term Care Services and
Insurance

Notice 97-31

This notice provides interim guidance
relating to qualified long-term care ser-
vices and qualified long-term care insur-
ance contracts under §§ 213, 7702B,
and 4980C of the Internal Revenue
Code. Tt is effective pending the publi-
cation of proposed regulations or other
. puidance,

SUMMARY

The notice includes interim guidance
concerning the definition of a “chroni-
cally . ill individual,” including safe-

harbor definitions of the ferms “substan-

tial assistance,” “hands-on assistance,”
“standby assistance,” “‘severe cognitive
impairment,” and “substantial supervi-
sion,”U nder the long-term care provi-
sions added to the Internal Revenue
Code in 1996, certain payments received
on account of a chronically ill individual
from a qualified long-term care insur-
ance contract are excluded from income.
In addition, certain expenditures in-
curred for qualified long-term care ser-
vices required by a chronically ill indi-
vidual are dednctible as medical care
expenses,

The notice also includes an interim
safe harbor that allows key provisions in
qualified long-term care insurance con-
tracts to be interpreted by an insurance
company using the same standards that
the company used before 1997 to deter-
mine whether an individual is unable to
perform activities of daily living or is
cognitively impaired. In addition, the
notice provides interim puidance on the
scope of the statutory grandfather provi-
sions that apply to individual and group
long-term care insurance contracts is-
sued before 1997,

The safe harbors are designed o
provide standards for taxpayers to use in
interpreting the new long-term care pro-
visions and to provide interim guidance
to facilitate operation of the insurance

market without the need for interim‘

amendment of contracts,

The guidance takes into account com-
ments and information provided by State
msurance regulators (including the Na-
tional Association of Insurance Comimnis-
sioners), insurance companies offering
long-term care insurance, consumer rep-
resentatives, groups representing  indi-
viduals with chronic disabilities, the De-

partment of Health and Human Services,
health professionals expert in the care
and rehabilitation of individuals with
chronic illnesses, and others. The notice
addresses certain issues identified as
those for which interim guidance would
be most helpful. The Infernal Revenue
Service and Treasury Department are
continuing to consider these and other
issues and welcome further comments.

STATUTORY CHANGES

Sections 7702B and 4980C, added by
§§ 321 and 326 of the Health Insurance
Portability and Accountability Act of
1996 (Pub, L. 104-191, 110 Stat. 1936,
2054 and 110 Stat. at 2065)(HIPAA),
cstablish requirements for qualified
long-term care insurance contracts and
issuers of those contracts, Section
7702B(b)(1)(A) requires a qualified
long-term care insurance contract to pro-
vide insurance protection only for quali-
fied long-term care services. Generally,
§ 7702B applies to contracts issued af-
ter December 31, 1996, and § 4980C
applies to actions taken after December
31, 1996, See HIPAA §§ 321{H)(1) and
327,

Section 7702B{c)(1) defines “quali-
fied long-term care services” as meces-
sary diagnostic, preventive, therapeutic,
curing, treating, mitigating, and rehabili-
tative services, and maintenance or per-
sonal care services that are required by
a chronically ill individual, and provided
pursuant to a plan of care prescribed by
a licensed health care practitioner.

Section 7702B(c)2)(A) defines a
“chronically ill individual” as any indi-
vidual who has been certified by a
licensed health care practitioner as —

(i) being unable to perform with-

out substantial assistance from an-

other individual at least 2 out of

6 activities of daily living listed in

§ 7702B(c)(2)B) (ADLs) for a pe-

riod of at least 90 days due to a loss

of functional capacity (the ADL Trig-
ger);

(i) having a level of disability simi-

lar to the level of disability described

in the ADL Trigger as determined
under regulations prescribed by the

Sectetary of the Treasury in consulta-

tion with the Secretary of Health and

Human Services (the Similar Level

Trigger); or

(iif) requiring substantial supervision

to protect the individual from threats

to health and safety due to severe

cognitive impairment (the Cognitive
Impairment Trigger).

The 6 ADLs listed in § 7702B{c)(2)(B).

are cating, toileting, transferring, bath-
ing, dressing, and continence., Section
T102B(c)(2)(B) further provides that a
contract is not a qualified long-term care
insurance contract unless it takes into
account at least 5 of these 6 activities in
determining whether an individual is a
chronically ill individual.

In addition, § 322 of HIPAA
amended § 213 of the Code. For tax-
payers who itemize deductions, § 213
generally allows a deduction for ex-
penses paid during the taxable year, not
compensated for by insurance or other-
wise, for medical care of the taxpayer,
his or her spouse, and dependents, to the
exlent that the expenses exceed 7.5
percent of the taxpayer’s adjusted gross
income. As amended by HIPAA,
§ 213(d) provides that the term “medi-
cal care” includes (1) eligible premiums
paid for any qualified long-term care
insurance contract (as defined in
§ 7702B(b)} and (2) amounts paid for
qualified long-term care services (as
defined in § 7702B(c)).

INTERIM GUIDANCE
I. CHRONICALLY ILL INDIVIDUAL

This section of the notice provides
interimx guidance including safe harbors
relating to the determination of whether
an individual is a “chronically ill indi-
vidual™ under § 7702B(c)(2). Taxpayers
(including uninsured individuals, insur-
ance companies, employers, policyhold-
ers, and certificate holders) may rely on
this interim guidance to determine
whether an individual is a chronically ill
individual under the ADL Trigger or the
Cognitive Impairment Trigger for pur-
poses of the definitions of “qualified
long-term care services” in § 7702B(c)
and “medical care” in § 213(d).

ADL  Trigger For pumposes of the
ADL Trigger, taxpayers may rely on all
or any of the following safe-harbor
definitions —

(1) “Substantial assistance” means
hands-on assistance and standby assis-
tance. .

(2) “Hands-on assistance” méeans the
physical assistance of another person
without which the individual would be
unable to petform the ADL, '

(3) “Standby assistance” means the
presence of another person within arm’s
reach of the individual that is necessary




to prevent, by physical intervention, in-
jury “to -the individual while the indi-
vidual is performing the ADL (such as
being ready to catch the individual if the
individual falls while getting into or out
of the bathtub or shower as part of
bathing, or being ready to remove food
from the individual’s throat if the indi-
vidual chokes while eating).

An individual is a chronically ill
individual under the ADL Trigger only
if a licensed health care practitioner has
certified that the individual is unable to
perform (without substantial assistance
from another individual) at least 2 ADLs
for a period of at teast 90 days due to a
loss of functional capacity. This 90-day
requirement does not establish a waiting
period before which benefits may be
paid or before which services may con-
stitute qualified long-term care services.

Cognitive Impairment  Trigger. For
purposes of the Cognitive Impairment
Trigger, taxpayers may rely on either or
both of the following safe-harbor defini-
tions—

(1) “Severe copgnitive impairment”
means a loss or deterioration in intellec-
tual capacity that is (a) comparable to
(and includes) Alzheimer’s disease and
similar forms of itreversible dementia,
and (b) measured by clinical evidence
and standardized tests that reliably mea-
sure impairment in the individual’s (i)
short-term or long-term memory, (ii)
orientation as to people, places, or time,
and (iii) deductive or abstract reasoning,

{2) “Substantial supervision” means
continual supervision (which may in-
clude cuing by verbal prompting, ges-
tures, or other demonstrations) by an-
other person that is necessary to protect
the severely copnitively impaired indi-
vidual from threats to his or her health
or safety (such as may result from
wandering).

Under the Cognitive Impairment Trig-
ger, unlike the ADL Trigger, s qualified
long-term care insurance contract is not
required to take any ADL into account
for purposes of determining whether an
individual is a chronically ill individual.

Safe-Harbor for Continuation of Pre-
1997 Insurance Standords. This safe
harbor applies to post-1996 long-term
care insurance contracts (including any
pre-1997 contracts not grandfathered un-
der § 321(H)2) and the pgrandfather
rules in this notice for certain pre-1997
insurance contracts) issued by an insur-
ance company with outstanding pre-
1997 long-term care insurance confracis
that base eligibility for payments upon
the inability to perform any of the ADLs

(eating, toileting, fransferring, bathing,
dressing, and continence) or cognitive
impairment. Insurance companies, poli-
cyholders, and certificate holders may
rely on this safe harbor {as well as the
safe-harbor definitions above for the
ADL and Cognitive Impairment Trig-
gers) to determine whether an individual
is a chronically ill individual under both
or either the ADL Trigger and the
Cognitive Impairment Trigger for pur-
poses of the definition of a “qualified
long-term care insurance contract,”
whether or not the post-1996 contracts
generally incorporate the provisions of
§ 7702B{c)(2). In order to rely on any
of these safe harbors for federal tax
purposes, contracts are not required to
incorporate or refer to the safe harbors.

In applying the ADL Trigger to its
post-1996 contracts, an insurance com-
pany is permitied to use the same
standards that it uses fo determine
whether an individual is unable to per-
form an ADL for purposes of eligibility
for benefit payments under its pre-1997
contracts {“pre-1997 ADL standards™),
If the insurance company makes deter-
minations regarding an individual’s in-
ability to perform an ADL under a
post-1996 contract using its pre-1997
ADL standards, the contract will be
deemed to satisfy the requirement under
the ADL Trigger that an individual is
unable to perform (without substantial
assistance from another person) that
ADL due to a loss of functional capac-
ity. For example, if an insurance com-
pany has outstanding pre-1997 long-
term care insurance contracts that
provide for benefit payments if the
insured is unable to perform at least 2
ADLs {(whether or not the contracts
refer to substantial assistance), the com-
pany may interpret “substantial assis-
tance” for purposes of the ADL Trigger
as requiring the same assistance as the
company requires under its pre-1997
confracts.

In applying the Cognitive Impairment
Trigger to its post-1996 contracts, an
insurance company is permitted fo use
the same standards that it uses to deter-
mine whether an individual qualifies for
benefits due to cognitive impairment
under its pre-1997 contracts (*‘pre-1997
cognitive impairment standards™). If the
insurance company makes determina-
tions regarding an individual’s cognitive
impairment under a post-1996 coniraci
using its pre-1997 cognitive impairment
standards, the contract will be deemed
to satisfy the requirement under the
Cognitive Impairment Trigger that an

6

individual requires substantial supervi-
sion to protect the individual from
threats to health and safety due to
severe cognitive impairment.

This safe harbor for continuation of
pre-1997 insurance standards applies
only for purposes of determining
whether an individual (1) is unable to
perform (without substantial assistance
from another person) an ADL due to a
loss of functional capacity or (2) re-
quires substantial supervision to protect
the individual from threats to health and
safety due to severe cognitive impair
ment. This safe harbor does not apply
for purposes of the other statutory re-
quirements of § 7702B(c)}(2), such as
(1) the requirement that an individual’s
loss of functional capacity apply to at

least 2 of 5 or 6 ADLs, (2) the require-

ment for a certification by a licensed
health care practitioner, and (3) the
90-day requirement. These statutory re-
quirements must be satisfied in order for
the individual to be a *“chronically ill
individual” under the ADL or Cognitive
Impairment Trigger, whether or not
similar requirements are imposed under

- the insurance company's pre-1997 con-

tracts,

. QUALIFIED LONG-TERM CARE
INSURANCE

This section of the notice addresses
certain issues relating to the consumer
protection provisions of §§ 7702ZB(b),
7702B(g), and 4980C, rules for adjust-
ments to nonforfeiture benefits under
§ 7702B(g)(4), and the grandfather rules
for certain pre-1997 insurance contracts.
Taxpayers {including insurance compa-
nies, employers, policyholders, and cer-
tificate holders) may rely on this interim
gnidance for purposes of the definition
of “gualified long-term care insurance
contract” in § 7702B(b) and the re-
quirements of § 4980C.

Consumer Protections Applicable to
Long-Tertn Care Insurance. Under
§§ 7702B(b)(1)(F), 7702B(g), and
4980C, qualified long-term care insur-
ance contracts and issuers of those con-
tracts are required te satisfy certain
requirements of the Long-Term Care
Insurance Model Act (Model Act) and
Long-Term Care Insurance Model Regu-
lation (Model Regulation) promulgated
by the Mational Association of Ihsurance
Commissioners (NAIC), as adopted as
of January 1993. The requirements for
qualified long-term care insurance con-

tracts under §§ 7702B()(1)(F) and

7702B(g) relate to puaraniced renewal
or foncancellability, prohibitiens on




limitations and exclusions, extension of
benefits, continuation or conversion of
coveragg, discontinuance and replace-
ment of policies, unintentional lapse,
disclosure, prohibitions against post-
claims underwriting, minimuym stan-
dards, inflation protection, prohibitions
against preexisting conditions and pro-
bationary periods, and prior hospitaliza-
tion, The requirements for qualified
long-term care insurance contracts under
§ 4980C relate to application forms and
replacement coverage, reporting require-
ments, filing requirements for market-
ing, standards for marketing, appropri-
ateness of recommended purchase,
standard format outline of coverage,
delivery of a shopper’s guide, right to
return, outline of coverage, ceriificates
under group plans, policy summary,
monthly teports on accelerated death
benefits, and incontestability period.

Sections 77028 and 4980C reference
NAIC model provisions that specify
exact language (including punctuation),

captions, format, and content that must.

be included in long-term care insurance
contracts, applications, ocutlines of cov-
erage, policy summaries, and notices.
See, e.g., §§ 10, 13, and 24 of the
Model Regulation,

In the case of a State that has adopted
all or any portion of the Model Act or
Model Regulation, compliance with the
applicable requirement of State law is
considered compliance with the parallel
Model Act or Model Regulation require-
ment specified in § 7702B(g) or
§ 4980C, and failure to comply with
that requirement of State law is consid-
ered failure to comply with the paraliel
Model Act or Model Regulation require-
ment in § 7702B(g) or § 4930C. For
example, if a particular State has
adopted Section 6C of the Model Act
frelating to preexisting conditions), then,
for a contract that is subject to that
State’s insurance laws, compliance
with that State law is” considered com-
pliance with § 7702B{g)(2)(A)(ii)(I) and
failure to comply with that State law is
considered failure to comply with
§ 7702B(g)2)AXiN(1). In accordance
with § 4980C(f}, in the case of a State
that imposes a requirement that is more
stringent than the analogous requiremsnt
imposed by § 7702B(g) or § 4980C,
compliance with the applicable require-
ment of State law is considered compli-
ance with the parallel Model Act or
Model Regulation requirement in
§ 7702B(g) or § 4980C.

" If a State has not adopted a provision
of the Model Act or Model Regulation

that is specified in § 7702B(g) or
§ 4980C (and has not adopted a re-
quirement that is more stringent than the
requirement imposed by that provision),
the language, caption, format, and con-
tent requirements imposed by the Model
Act or Model Regulation provision with
respect fo coniracts, applications, out-
lines of coverage, policy summaries, and
notices will be considered satisfied for a
contract subject to the law of that State
if the language, captions, format, and
content are substantially identical in all
material respects to those required under
that Model Act or Model Regulation
provision.

Adjustments to Nonforfeiture Benefits
Under Insurance Contracts. Section
T702B(g)4)B)(ii) provides that the
amount of a nonforfeiture benefit avail-
able in the event of a default in pre-
miwm payments may be subsequently
adjusted only as necessary to reflect
changes in claims, persistency, and inter-
est that have been taken into accoumt in
a change in the premium rates for
contracts issued on the same contract
form if the contract form has been
approved by the Secretary of the Trea-
sury. Solely for the purpose of making
such adjustments, approval by the Sfafe
insurance commissioner or other appli-
cable State authority will be treated as
approval by the Secretary of the Trea-
sUrYy.

Grandfather Rules for Certain Pre-
1997 Insurance Contracts. Section
321(H(2) of HIPAA provides that a
contract issued before January 1, 1997,
is treated as a gualified long-term care
insurance confract if the contract met
the “long-term care insurance require-
ments of the State™ n which the con-
tract was sitused at the time it was
issued. For this purpose, the “‘long-term
care insurance requirements of the
State” means the State laws (including
statutory and administrative law) that
are intended fo regulate insurance cover-
age that constitutes “long-term care in-
surance” {as defined in § 4 of the
Long-Term Care Insurance Model Act
as adopted by the NAIC in December,
1995), regardless of the terminology
used by fthe State in desctibing the
insurance coverage.

For purposes of applying the grandfa-
ther rule of § 321{(f)(2) to a contract
other than a group coniract, the issue
date of a contract is generally the date
assigned to the contract by the insurance
company, but in no event earlier than
the date the application is signed. How-
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ever, if the period between the date of
application and the date on ‘which the
contract is- actually placed in force is
substantially longer than under the in-
surance company’s usual business prac-
tice, then the issue date is the date the
contract is placed in force.

For purposes of applying the grandfa-
ther rule of § 321(f)(2) to a group
contract, the issue date of the contract is
the date the group contract was issued.
Thus, insurance coverage under certifi-
cates evidencing the addition, on or after
January 1, 1997, of individuals to the
coverage available under a grand-
fathered group contract is accorded the
same grandfather treatment under
§ 321(f)(2) as the preexisting coverage
under the grandfathered group contract.

A policyholder’s right to return a
long-term care insurance contract within
a “free-look” petiod following delivery
(with a refund of any premiums that
have been paid) is not taken into ac-
count in determining the issue date of
the contract.

For purposes of applying the grandfa-
ther rule of § 321(H(2), any material
change in a contract will be considered
the issuance of a new contract. This
includes any change in the terms of the
contract altering the amount or timing of
any item payable by the policyholder (or
certificate holder), the insured, or the
insurance compeny. For example, for
purposes of § 321(f)(2), any change in
the terms of a coniract altering the
amount or timing of benefits (including
nonforfeiture benefits) or premiums con-
stitutes a material change that will be
considered the issuance of a new con-
tract. A substitution of the insured under
an individual contract, or a change
(other than an immaterial change) in the
eligibility for membership in the group
covered by a group contract, also consti-
tufes a material change that will be
considered the issuance of a new con-
tract. Howevet, the unilateral exercise of
an option or right granted to a policy-
holdsr under the contract as in effect on
December 31, 1996, will not constitute a
matetial change. For this purpose, a
unilateral exercise includes only a
change that becomes effective without
any consent or other mnon-ministerial
action by the issuer of the contract, A
contract issued in an exchange afier
December 31, 1996, for an existing
contract is considered a contract issued
after that date,




COMMENTS REQUESTED

The Internal Revenue Service and
Treasury Department invite comments
concerning the application of new
§8 7702B and 4980C, the amendments
made to § 213, and other federal in-
come tax provisions relating to long-
term care as enacted under HIPAA
§8 321 through 326, including the stan-
dards and definitions in this notice.
Comments are particularly requested on:
(1) whether the relief provided for insur-
ance contracts complying with the in-
terim guidance provided in this notice
needs to be extended beyond the effec-
tive date of more definitive guidance;
and (2) the types of disability that
should be included in any regulations
that may be prescribed under the Similar
Level Trigger. Comments should be sub-
mitted by August 4, 1997. Written com-
~ ments should be sent to: Internal Rev-

enue Service, P.O. Box 7604, Ben
Franklin Station, Attn: CC:CORP:TR,
Room 5228, Washington, DC 20044,
Alternatively, submissions may be hand
delivered between the hours of 8 am.
and 5 p.m. to: CC:DOM:CORP:R (No-
tice 97-31), Courier’s Desk, Internal
Revenue Service, 1111 Constitution Av-
enue, NW, Washington, DC. Finally,
taxpayers may submit comments elec-

tronically via the Internal Revenue -

Service INTERNET site at: http:/
www.irs.ustreas.gov/prod/tax_regs/
comments. himl. All submitted comments
will be available for public inspection
and copying.

- FURTHER INFORMATION

For further information, contact Ms.
A. Kathie Jacob Kiss at (202) 6224920
regarding section 1 of this notice and
Ms. Katherine A. Hossofsky at (202)
6223970 regarding section I of this
notice (not toll-free calls).

PROCEDURAL INFORMATION

This document serves as an ‘“‘adminis-
trative pronouncement” as that term is
defined in § 1.6661-3(b)}(2) of the In-
come Tax Regulations and may be relied
upon to the same extent as a revenue
ruling or a revenue procedure.




