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L. Introduction

Ability Insurance Company (“Ability™) respéctfully requests that this court deny
enforcement of the OIC orders against it, OIC Orders Nos. 11-0088, 11-0089, and 11-0090
pursuant to Chapter 34.05 RCW, the Administrative Procedure Act. The orders are based on
an interpretation of an insurance policy and regulation which is contrary to Washington and
Federal law. Ability’s interpretation of the insutance policy is in compliance with both

Washington and Federal law.

II. Statement of Facts

The facts are set out in Ability’s hearing brief, and fully incorporated herein,

At the close of the hearing on August 5, 2011, Judge Peterson requested supplemental
briefing on specific issues, and provided the parties an opportunity to brief additional items
relevant to their positions prior to closing remarks. The sections of this supplemental brief]

that address the Judge’s issues are noted as such with footnotes.
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1. Argument and Authority

This case is about interpretation of an insurance policy and regulations. It is also
about the severe sanctions imposed by OIC on Ability for Ability’s reasonable interpretation
of an insurance policy, relevant case law, statute and regulation. The reasonableness of
Ability’s interpretation is underscored by the fact that OIC’s personnel initially agreed with
Ability’s position. OIC orders contested here appear to be unusual and extreme positions for
OIC to take.

This case is not about Gladys White or her insurance policy. But OIC has presented
significant, sympathetic evidence about Gladys White. Her policy is a useful tool to
illustrate why the agency’s interpretation of Ability’s policy and WAC 284-54-253 and,
subsequently, Orders No. 11-0088, 11-0089, and 11-0090 are incorrect,

A. Pursuant to_Washington case law, statutory interpretation, and
the common law of contract, a policy lapses for non-payment of
premium on the policy due date

Regulatory construction of WAC 284-54-253 is not necessary to determine when a
policy lapses for non-payment of premium. Washington law is clear: the lapse of a policy
for non-payment of premium occurs on the policy due date. Similarly, if the court engages in
regulatory construction, rules of interpretation and/or construction of policy and regulation
support Ability’s position that Gladys White’s policy lapsed for non-payment of premiums

on February 9, 2009, the policy due date.

1. Interpretation of intent of the parties regarding the policy or
WAC 284-54-253 is unnecessary because neither Ability’s
policy nor the regulation is ambiguous

a, Rules of construction regarding policies, statutes and
regulations1

In Washington, insurance policies are construed like any other contract. Harris,

WASHINGTON INSURANCE Law, Third Edition § 6.02 (Matthew Bender, Rev. Ed.) quoting|

! This section is in response to Order dated August 24, 2011, Request No, 1,
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MeDonald Indus. v. Roilins Leasing Corp., 95 Wn.2d 909, 912, 631 P.2d 947 (1981). Most
insurance policies are standardized contracts that should be interpreted in a consistent
fashion. Id. With respect to standardized policies, judges should enforce the actual wording,
of the policy. d. citing Berg v. Hudesman, 115 Wn.2d 657, 664, 801 P.2d 222 (1990). “In
interpreting an insurance policy, the court should not allow surrounding circumstances to
devour the policy language.” 1d., quoting Dombrosky v. Farmers Ins. Co., 84 Wn. App. 245,
257, 928 P.2d 1127 (1996). “The court considers the policy as a whole, and gives it fair,
reasonable, and sensible construction as would be given to the contract by the average person
purchasing insurance.” Black v. Nat'l Merit Ins. Co., 154 Wn. App. 674, 679, 226 P.3d 175
(2010).

The court must distinguish the intent of the parties at the time a contract was executed
from the interpretations “advocated” by the parties at the time of the litigation, Harris,
WASHINGTON INSURANCE LAw, Third Edition § 6.02 (Matthew Bender, Rev. Ed.) quoting]
Berg, 115 Wn.2d at 669.

If the policy language is clear and unambiguous, the court must enforce it as written
and may not modify it or create ambiguity where none exists. Black, 154 Wn. App. at 679,
“A clause in an insurance policy is ambiguous only when on its face it is fairly susceptible to
two different interpretations, both of which are reasonable.” Id “If a term is defined in a
policy, then the term will be interpreted in accordance with that policy definition. Tf a policy|
term is not defined, then it will be given its plain, ordinary, and popular meaning. If a term|
in a policy is undefined, courts may look to the dictionary to determine the common
meaning. However, to be meaningful, dictionary definitions must be regarded in the context
of the particular insurance policy.” Black, 154 Whn. App. at 679-80. A policy containing
undefined terms does not necessarily mean that the policy provision is ambiguous. See, e.g.,

Truck Ins. Exch. v. Rhode, 49 Wn.2d 465, 473, 303 P.2d 659 (1956) (“An ambiguity will not

be read into a contract.”).
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If the policy is ambiguous, the ambiguous language is construed in favor of the
insured. Grange Ins. Assoc. v. Mackenzie, 37 Wn. App. 703, 704-05, 683 P.2d 221 (1984)
(finding no ambiguity in the policy and, thus, enforcing policy language that excluded
coverage for the insured). “[TThe rule that ambiguous language must be construed in favor
of the insured is merely the practical application of the general rule regarding contracts that a
wrilten agreement should, in case of doubt as to the meaning thereof, be interpreted against
the party who has drawn it.” McDonald Indus., 95 Wn.2d at 912.

Rules of statutory construction are similar. “The meaning of a statute is a question of]
law reviewed de novo. The court's fundamental objective is to ascertain and carry out the]
Legislature's intent, and if the statute's meaning is plain on its face, then the court must give
effect to that plain meaning as an expression of legislative intent,” Dep't of Ecology v.
Campbell & Gwinn, LLC., 146 Wn2d 1, 9-10, 43 P.3d 4 (2002). Under the "plain
meaning" rule, examination of the statute in which the provision at issue is found, as well as
related statutes or other provisions of the same act in which the provision is found, is
appropriate as part of the determination whether a plain meaning can be ascertained. Id. A
term in a regulation should not be read in isolation but rather within the context of the
regulatory and statutory scheme as a whole; statutory provisions must be read in thein
entirety and construed together, not piecemeal. Id, citing ITT Rayonier, Inc. v. Dalman, 122
Wn.2d 801, 807, 863 P.2d 64 (1993).

The plain meaning of a provision is derived from what the Legislature has said in its
enactments, and that meaning is discerned from all that the Legislature has said in the statute
and related statutes which disclose legislative intent about the provision in question. d. “Of
course, if, after this inquiry, the statute remains susceptible to more than one reasonable
meaning, the statute is ambiguous and it is appropriate to resort to aids to construction,

including legislative history.” Id.

Insurance regulations within the scope of authority of the Insurance Commissioner
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 have the force of statutes. See RCW 42.02.060; Title 284 WAC. Regulations are analyzed

pursuant to the rules of statutory construction:

If the meaning of a rule is plain and unambiguous on its face, then we are to
give effect to that plain meaning. An ambiguity exists, however, if there is
more than one reasonable interpretation of the regulation. If a regulation is
deemed ambiguous, we may resort to statutory construction, legislative
history, and relevant case law in order to resolve the ambiguity. A term in a
regulation should not be read in isolation but rather within the context of the
regulatory and statutory scheme as a whole. We should not construe a
regulation in a manner that is strained or leads to absurd results. Our
paramount concern is to ensure that the regulation is interpreted in a manner
that is consistent with the underlying policy of the statute.

Overlake Hosp. Ass'n v. Dep't of Health, 170 Wn.2d 43, 52, 239 P.3d 1095 (Wash. 2010).

2. Use of the term “lapse” in the policy_and WAC 284-54-
253(1)(a) is not ambiguous”

OIC attempts to find ambiguity in its own regulation, WAC 284-54-253, through an|
incomplete examination of bits and pieces of the regulation in isolation, rather than viewing
the regulation as a whole. “Ambiguity is a creature not of definitional possibilities but of]
statutory context.” Brown v, Gardner, 513 U.S. 115, 118, 115 8. Ct. 552, 130 L. Ed. 462
(1994).

WAC 284-54-253 is not ambiguous.”  The use of the term “lapse” as verb and noun
in the same regulation does not make the regulation ambiguous. See, e.g., General Dynamics
Land Systems, Inc. v. Cline, 540 U.S. 581, 124 8. Ct. 1236, 157 L. Ed. 1094 (2004). In

General Dynamics, the U.S. Supreme Court analyzed the use of the term “age” as used byl

% This section is in response to Order dated August 24, 2011, Request No. 3.
* The regulation states in part:

(1) Every insurer shall permit an insured to designate at least one additional
person to receive notice of lapse or termination for nonpayment of premium,
if the premium is not paid on or before its due date. The designation shall
include the designee's full name and home address.

(a) The notice shall provide that the contract or certificate will not lapse until

at least thirty days after the notice is mailed to the insured's designee
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the Age Discrimination in Employment Act of 1967 (“ADEA”). A collective-bargaining
agreement eliminated General Dynamics® obligation to provide health benefits to
subsequently retired employees, except as to then-current workers at least 50 years old.
Those workers under age 50 brought suit, alleging violation of the ADEA. The question
presented to the Court was whether ADEA’s coverage was meant to protect only the older
worker’s rights from the younger worker’s rights, or if it worked two ways, also protecting
the younger worker’s rights against an older worker’s rights, 540 U.S. at 585. Plaintiffs
argued that age meant “the length of a person’s life,” and that this was the proper definition
wherever the ADEA used the word “age.” Id. at 595. The U.S. Supreme Court clarified:
“[t]he presumption of uniform usage thus relents when a word used has several commonly
understood meanings among which a speaker can alternate in the course of an ordinary

conversation, without being confused or getting confusing.” Id. at 595-96. The Court found:

[TThe word “age” standing alone can be readily understood either as pointing
to any number of years lived, or as common shorthand for the longer span and
concurrent aches that make youth look good. Which alternative was probably
intended is a matter of context; we understand the different choices of
meaning that lie behind a sentence like "Age can be shown by a driver's
license," and the statement, "Age has left him a shut-in." So it is easy to
understand that Congress chose different meanings at different places in the
ADEA, as the different settings readily show.

Id. at 596 (noting that statutory language must be read in context because a phrase gathers
meaning from the words around it). The Court has warned that disregarding the context of a
term must be guarded agaipst: “The tendency to assume that a word which appears in two or
more legal rules, and so in connection with more than one purpose, has and should have
precisely the same scope in all of them, runs all through legal discussions. It has all the
tenacity of original sin and must constantly be guarded against.” Id.

Similarly here, the word lapse has multiple, commonly understood meanings. “If a

term in a policy is undefined, courts may look to the dictionary to determine the common
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meaning. However, to be meaningful, dictionary definitions must be regarded in the context
of the particular insurance policy.” Black, 154 Wn. App. at 680. |

Lapse can be used as a noun, verb, and transitive verb. See THE AMERICAN
HERITAGE DICTIONARY, Houghton Mifflin Company (4th Ed. 2009).4 Similar to the use of]
the word “age” in General Dynamics, the word “lapse” must be read in context,

OIC’s interpretation views WAC 284-54-253(1)(a) in a vacuum. OIC asserts that the
sentence “The notice shall provide that the contract or certificate will not lapse until at least
thirty days after the notice is mailed to the insured’s designee” means that termination of
policy benefits cannot end until after the date of notice, rather that the more logical premium
due date.” But that interpretation is not logical if the regulation is read in its entirety.

The purpose section of WAC 284-54-253 states: “every insurer must provide notice
of lapse for nonpayment of premiums at least thirty days prior to the termination of]
coverage.” The regulation provides a safety net for the policyholder; a grace period, during
which policy benefits are not terminated. The same makes no statement regarding on what
date the policy benefits are terminated if the premium is not paid. TLogically, that date is
determined by the insured’s policy date because it is tied to the premium due date, specified
by the policy. In WAC 284-54-253 (1)(a), the term “lapse” is being used as a noun, to
describe the instance of lapsing, not as a verb, to indicate the termination of benefits.
Consistent with WAC Title 284-54, this clause means that the policy will remain in force
during the specified grace period, but it has no bearing nor is it attempting to define the date
the lapse of coverage for non-payment occurs. Any other date requires the provision of
insurance for free.

Relevant case law must be considered because terms used in regulations should be

4 Lapse used as a noun means the act or an instance of lapsing, or a break in continuity; a pause.
Lapse used as a verb is defined as: to be no longer valid or active; expire. And lapse used as a
transitive verb is defined as: to allow to lapse.

* This is not only logical is also consistent with Washington case law as discussed below.
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interpreted in the context of the statutory and regulatory scheme as a whole. Overlake Hosp.
Ass’n, 170 Wn.2d at 52, Ability’s interpretation followed Washington case law. See, e.g.,
Safeco Ins. Co. v. Ir., 37 Wn. App. 554, 558 (1984). The failure of an insured to pay a
renewal premium by a due date results in a lapse of coverage effective after the last day of]
the policy period. Offering a grace period for payment of the premium and reinstatement of
the policy does not extend coverage unless payment is made by the extended date. A policy
lapses for non-payment of premium on the date the premium is due. Safeco, 37 Wn. App. at
558.

In Safeco, the court addressed the question at issue here: when does a policy lapse for
non-payment of premium in the context of a determination of the difference between
cancellation of a policy, which required notice, and automatic lapse of coverage for non-
payment, While Sgfeco concetns car insurance, it is analogous to the question presented here
about a long-term care policy. The court stated: “[Tlhe general rule is that failure of an

insured to pay a renewal premium by the due date results in a lapse of coverage as of the last

day of the policy period.,” Id. (cmphasis added). Washington case law contradicts OIC’s
position.

QIC’s interpretation runs counter to the Safeco case and countet to the common law
of contracts as applied to insurance policies. Insurance is purchased for the unknown; it is
prospective only. In other words, in an insurance contract, the insured pays a premium to the|
insurance company for coverage for something that might occur within a specified date range
in the future; usually a year, six months, or one month in the future. The insurance company,
by accepting the premiums, bears the risk that insured may require benefits; a potential risk,

as explained by the Washington Supreme Court:

Insurance is by its nature prospective and not retrospective, as can be seen
from the statutory definition of an insurance contract as “a contract whereby
one undertakes to indemnify another or pay a specified amount upon
determinable contingencies.” RCW 48.01.040 (emphasis added). See also

State v. Universal Serv. Agency, 87 Wash, 413, 424, 151 P. 768 (1915)
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(including as part of the definjtion of an insurance contract "a hazard or peril
insured against whereby the insured or his beneficiary may suffer loss or
injury" (emphasis added)); 1 ERIC MILLS HOLMES & MARK S. RHODES,
HOLMES'S APPLEMAN ON INSURANCE, 2D § 1.3, at 13 (1996) ("An
insurance agreement is an aleatory contract. Aleatory is derived from the
Latin 'alea' meaning dice. An insurer's promise is conditioned upon the
occurrence of an uncertain, fortuitous event, that is, a chance event."),
Insurable events are contingent and uncertain precisely because they are
future and not past events.

Mendoza v. Rivera-Chavez, 140 Wn.2d 659, 669, 999 P.2d 29 (2000).

Under OIC’s interpretation of the regulation, cessation of the insured’s benefits
cannot occur until after all the grace periods end, forcing the insurance company to provide
retroactive coverage from the date the premium was due to the end of the grace period. This
defies the definition of insurance because the insured gets to choose, after the fact, to obtain
coverage for a past incident. An insurance company would not received the benefit of its
bargain and would be forced into assuming 100% of the past risk of an incident occutrence
while giving the insured the benefit of coverage and without receiving a prospective
premium.

Such an interpretation would also allow one month of insurance coverage free per
benefit period, because the insured could simply wait out each grace period before deciding
whether or not to renew the policy. Insurance policies are contracts. Both parties should
obtain the benefits and carry out the duties for which they bargained. It is not within OIC’s
authority to rewrite insurance coniracts, partially eliminating the benefit of the bargain for
the insurance companies. See Coventry Assocs, v. Am. Sates Ins., 136 Wn.2d 269, 280, 961
P.2d 033 (1998); Saunders v. Lloyd’s of London, 113 Wn.2d 330, 336, 779 P.2d 249 (1989).
Furthermore, there is absolutely no evidence that such was the intent of the partics at the time]
the contract was entered into, OIC’s position is incorrect.

Review of rclevant regulation, Washington case law, and the common law of

contracts all support Ability’s position on this issue. OIC is attempting to manufacture
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ambiguity by asserting an unsupportable position. The regulation is not ambiguous.

3. Since the policy and regulation are not ambiguous they must be
enforced as written

For a ferm in an insurance policy or in a regulation to be ambiguous, the policy or
regulation must, on its face, be fairly susceptible to two different reasonable interpretations.
Black, 154 Wn. App. at 679. OIC’s interpretation is not reasonable, as explained above. The
policy and regulation language are clear and unambiguous. The court must not creaie
ambiguity where none exists. Id. Thus, the policy and regulation must be enforced as

written. Id.

B. Gladys White’s policy was properly terminated for - non-payment
prior to her reinstatement request, and her reinstatement request
oceurred after the five-month reinstatement period

Gladys White’s policy and related events serve to illustrate the correct interpretation|
of the regulation and policy. Gladys White’s premium was due on February 8, 2009.

On February 19, 2009, two notices were sent to Gladys White, the Final Premium|
Notice and the Past Due Premium Notice. On March 20, 2009, notice was sent to Cheryl
Silvernail, pursuant to WAC 284-54-253. When no payment was received within 35 days of
the notice to Cheryl Silvernail, the policy coverage lapsed as of February 9, 2009, the
premium due date. Safeco, 37 Wn. App. at 558.

Pursuant to WAC 284-54-253(2) and Part M of Gladys White’s policy, Gladys White
or a person acting on her behalf could have requested reinstatement of her policy for five
months after the policy lapsed or terminated due to nonpayment of premium. Thus, the
reinstatement period for Gladys White’s policy was from February 9, 2009 to July 9, 2009.

Chery] Silvernail did not contact Ability regarding benefit coverage for Gladys White
until August 4, 2009. The reinstatement period had ended prior to the time Ms. Silvernail
contacted Ability. Gladys White’s policy had been terminated for non-payment of premium.

Pursuant to the state regulations and the insurance policy, Ability had no obligation to
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constder reinstatement of Gladys White’s policy after July 9, 2009. OIC Orders 11-0088 and
11-0089 are wrong because they require a contrary and strained interpretation of Washington
regulation, The fact that Ability did consider the reinstatement request does not change the

fact that it was not required to do so.

C. Gladys White’s policy properly requires proof that the insured is
a chronically ill person as defined by 26 U.S.C. § 7702B°

‘There appears to be a misstatement in the Order dated August 24, 2011, No. 2(b):

“E.g., the Ability policy does not state that, because of federal law, it is actually significantly
more difficult for the insured to qualify for coverage under that policy than the wording of]
that policy states.” This is incorrect. The policy language tracks the language of the federal

law. The actual wording of the policy states:

To be eligible for any type of benefit under this policy, your Doctor must
show that you are chronically ill. A chronically ill person has been certified
by a Licensed Health Care Practitioner as:

(1) Being unable to perform (without Substantial Assistance from another
individual) at least two Activities of Daily Living for a period of at least 90
days due to loss of functional capacity;

(2) Having a level of disability similar (as determined under regulations
prescribed by the Secretary in consultation with the Secretary of Health and
Human Services) to the level of disability described in clause (1); or

(3) Requiring substantial supervision to protect such individual from threats to
health and safety due to severe Cognitive Impairment.

See OIC Ex. 1, Gladys White Policy (“Policy”), Part G -ELIGIBILITY FOR THE
PAYMENT OF BENEFITS. Compare this language to that of the federal law, which

requires:

(c) Qualified long-term care services, For purposes of this section—

{1) In general, The term "qualified long-term care services" means necessary
diagnostic, preventive, therapeutic, curing, treating, mitigating, and
rehabilitative services, and maintenance or personal care services, which--
{A) are required by a chronically ill individual, and

® This section is in response to Order dated August 24, 2011, and addresses Request Nos. 2(a) and
2(b).
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(B) are provided pursuant to a plan of care prescribed by a licensed health
care practitioner.

(2) Chronically ill individual.

(A) In general. The term "chronically ill individual'' means any individual
who has been certified by a licensed health care practitioner as—

(i) being unable to perform (without substantial assistance from
another individual) at least 2 activities of daily living for a period of at
least 90 days due to a loss of functional capacity,

(ii) having a level of disability similar (as determined under regulations
prescribed by the Secretary in consultation with the Secretary of Health and
Human Services) to the level of disability described in clause (i), or

(iii) requiring substantial supervision to protect such individual from
threats to health and safety due to severe cognitive impairment.

Such term shall not inciude any individual otherwise meeting the
requirements of the preceding sentence unless within the preceding 12-month
period a licensed health care practitioner has certified that such individual
meets such requirements.

26 U.S.C. § 7702B (emphasis added).

Ability’s policy tracks the federal law requirements. It must mirror the federal law|
requirement or it is not a tax-qualified long-term care plan. Thus, it is no more difficult for
the insured to qualify for coverage under federal law than under the wording of the policy.
The difference is between federal law and the policy on one hand and WAC 284-54-040 on

the other, which states:

(3) Eligibility for the payment of benefits based on the inability of the insured
to perform certain activities shall not be more restrictive than requiring a
deficiency in the ability to perform not more than three of the following
activities of daily living

(a) "Activitics of daily living" on which an insurer intends to rely as a
measure of functional incapacity shall be defined in the policy, and shall
include at least all of the following:. . .

(b) For purposes of this section, the determination of a deficiency shall not be
more restrictive than:

(1) Requiring the hands-on assistance of another person to perform the

PDX/122574/181300/VNI/8046214.2 Page 12 of 27
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(ii) If the deficiency is due to the presence of a cognitive impairment,
supervision or verbal cuing by another person is needed in order to protect the
insured or others.

Therefore, in this section Ability addresses the issues relating to differences between
the Washington regulation as contained in WAC 284-54-040 and the Federal tax code as
reflected in Ability’s policy.

1. Ability’s policies may incorporate all Washington regulations
and statutes not pre-empted by Federal Jaw

| Whether Ability’s long-term care policy incorporates subsequently-enacted
‘Washington regulations and statutes requires an examination of (1) the conformity clause in
the policy and (2) Washington case Jaw regarding renewable and non-renewable policies.
Conformity clauses in insurance contracts require conformity with only those statutes
and regulations in effect at the time of contract formation between the insurer and thel
insured. Conformity clauses do not require the policies be rewritten in response to
subsequent law and regulation enactment. The policy language will confrol unless the policy
Janguage is in direct conflict with the statute or regulation language. Here, the policy form

has the following conformity clause:

Conformity with State Statutes: The provisions of the policy must conform
with the laws of the state in which you reside on the Policy Date. If any do
not, this clanse amends them so that they do conform.

See, e.g., Gladys Whiie’s policy, Part S, 913,

“It must be recognized that policies routinely contain conformity clauses stating that
the policy is subject o all applicable laws, such a clause incorporates the sections of the law
directly applicable to the issuance and content of the particular policy.” 15-113 APPLEMAN
ON INSURANCE § 113.4, quoting Lessard v. Milwaukee Ins. Co., 514 N.W.2d 556, 559 (1994)

(“A conformity clause in an insurance policy operates to substitute a statutory provision for &

policy provision only where the two provisions are in direct conflict.”). “However, the
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conformity clause does not mean that the parties agree to change the policy terms to conform
to statutes enacted during the policy period. It only applies to statutes in force upon
issuance.” Id., quoting Prudential Prop. & Cas. Ins. Co. v. Scott, 161 Ill. App. 3d 372
(1987). “Thus, a provision must be in direct conflict with the particular statute before the
conformity clause operates to substitute statutory provisions for the policy provisions.” 1d.,
quoting Atwater Creamery Co. v. Western Nat'l Mut. Ins. Co, 366 N.W.2d 271 (1985).

See also Vadheim v. Cont’l Ins. Co., 107 Wn.2d 836, 839-40, 734 P.2d 17 (1987). In
Vadheim, the Court addressed whether the policy clause requiring conformity with state
statutes required amendment of the insurance contract to conform with a statute revised so
that underinsured coverage be of the same amount as the insured’s third party liability
coverage. The court found that since the state statutes were not remedial it was the language
of the insurance contract, and not subsequent statutory policy, which controlled
underinsurance coverage. Id. Thus, the conformity clause in Gladys White’s policy has little
effect on possible incorporation of subsequently-enacted laws and regulations.

The more decisive issue is whether the insurance contract is continuous or renewable,
and whether it was the intent of the parties to create a continuous contract., See, e.g., Tebb v.
Continental Casualty Co., 71 Wn.2d 710, 430 P.2d 597 (1967); Bushnell v. Medico Ins. Co.,
159 Wn. App. 874, 246 P.3d 856 (2011). In Tebb, the accident and health insurance policy
of Mr. Tebb, with a policy date of April 29, 1942, had no grace period. A statutory grace
period was enacted in 1951, Mr. Tebb’s premium was due on September 1, 1964. but was
not paid. Mr. Tebb died on September 7, 1964, from an accident. The insurer refused to

pay. The Washington State Supreme Court defined the issue thus:

These contentions can be resolved by answering a single question. Under the
provision of this policy does the acceptance of a renewal premium by the
defendant effectuate a new contract between the parties or does the
acceptance merely extend the old policy? If a new contract is entered into the
grace period provided by statute is incorporate therein. If it is a continuous
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contract the statutory grace period is not applicable.

Tebb, 72 Wn.2d at 712. The policy in question gave the insurer option to accept or reject any
renewal premium, so there was no automatic continuation of the policy by payment of
premium, consequently the court found that the policy was renewable. Id. at 714 (“This
renewal, subject to the defendant’s consent, is, in our opinion, the conclusive indication that
the parties intended a new contract would be created upon the acceptance of the renewal
premium.”). The court found the statutory grace period was incorporated into the contract.

In Bushnell, the policy had a three-day hospital stay requirement, which was valid af
the time the policy was issued. Subsequent enactment of Chapter 48.84 RCW, which was
not retroactive, prohibited a hospital stay requirement. When the insured requested benefits
without the policy’s required hospital stay, the insurer declined to pay. 159 Wn. App. at 878~
79. The Bushnell Court parsed the renewal provision of the policy such that the insurer’s
reservation of the right to terminate all policies of the similar class in the State was evidence
of the parties’ intent to create a renewable policy, although the insurer could not refuse to
renew any individual policy. Jd. at 887. The court further found evidence of a renewable
policy in the Term of Coverage provision, because it stated “Each time you renew your
policy, the new terms begins when the old term ends.” Id. The Bushnell Court held that the
policy in question was renewable as the language of the policy did not indicate intent to
create a continuous contract. Jd. Thus, the court found there was no three-day hospital stay
requirement in the policy. /d.

The Bushnell Court did not have the authority to overturn the Washington Supreme!
Couri decision in Tebb. Therefore, the two cases must be harmonized. Washington case law
appears 1o require an explicit statement of intent to form a continuous policy if standard
policy forms, which contain the common policy provisions found in the policy at issue 1n|
Bushnell, are used.

The form used for Gladys White’s policy contains a Term of Coverage provision and
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a Guaranteed Renewable provision similar to those in the policy the Bushnell Court found

renewable. Apart from the Guaranteed Renewable provision, the Gladys White policy does
not contain an explicit statement of intent to form a continuous policy. Therefore, it is likely
that the policy would not be found to be a continuous policy under the Bushnell case. Those
statutes and regulations enacted subsequent to the policy date are presumably incorporated
upon each renewal of the policy, unless preempted by Federal law.

Chapter WAC 284-83, implemented after Chapter WAC 284-54, uses the following

definition:

"Qualified long-term care insurance contract" or "federally tax-qualified long-
term care insurance contract" means: (a) An individual or group insurance
contract that meets the requirements of section 7702B(b) of the internal
revenue code of 1986, as amended; or (b) The portion of a life insurance
contract that provides long-term care insurance coverage by rider or as part of
the contract and that satisfies the requirements of sections 7702B(b) and (e) of
the internal revenue code of 1986, as amended.

RCW 48.83.020(8). Thus, Washington regulations enacted after IIIPAA was enacted to
incorporate the proper definitions. See also OIC’s proposed rules WSR-11-15-082, filed July

20, 2011, which contains the following definitions:

WAC 284-83-140  Qualified long-term care insurance policies --
Additional standards for benefit triggers. (1) For putposes of this section
the following definitions apply:

(a) "Qualified long-term care services" means services that meet the
requirements of Section 7702B (c)(1) of the Internal Revenue Code of 1986,
as amended, including: Necessary diagnostic, preventive, therapeutic,
curative, treatment, mitigation and rchabilitative services, and maintenance or
personal care services which are required by a chronically ill individual, and
ate provided pursuant to a plan of care prescribed by a licensed health care
practitioner.

(b)(i} "Chronically ill individual” has the meaning of Section 7702B (c)(2)
of the Internal Revenue Code of 1986, as amended.

WAC 284-54-050, which appears to have a less-stringent standard than the federal

law requires, is outdated. The proper definition of a chronically ill individual should be
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incorporated into all tax-qualified policies in Washington State. Gladys White’s policy is a
tax-qualified policy, OIC’s argument relies upon irrelevant regulations. Furthermore, any
conflict between WAC 284-54-050 and 26 U.S.C. § 7702B must be resolved by the

preemption of Washington regulation by the federal tax code.

2. Ability’s policy properly uses the definitions of chronically ill
individual as defined by HIPAA

The Federal Health Insurance Portability and Accountability Act of 1996 (“HIPAA™),

P.L. 104-191, preempts state law and regulation. Ms. White’s long-term care policy, and all
others using the same long-term policy form, has the following in all capital letters and in
bold typeface on the very first page: “A QUALIFED LONG-TERM CARE POLICY
FOR FEDERAL TAX PURPOSES.” Ability’s policy, requiring evidence that the insured
meets the definition of a chronically ill individual, is correct and required for a tax-qualified
long-term care plan. Although Washington regulations may contain slightly different
standards to obtain benefits under a long-term care policy, such different standards are in
conflict with Federal Tax law and are preempted by the federal standard for tax-qualified
policies.

Under the preemption doctrine, states are deemed powerless to apply their own law|
due to restraints deliberately imposed by federal legislation. Veit v. Burlington N. Santa Fe
Corp., 171 Wn.2d 88, 99, 249 P.3d 607 (2011), quoting Alverado v. Wash. Pub. Power|
Supply Sys., 111 Wn.2d 424, 430-31, 759 P.2d 427 (1988); U.S. Const. art. VI (federal law
is the “supreme law of the land”), Preemption may occur in several ways, including conflict
exemption: “Congress may preempt local law by explicitly defining the extent to which its
enactments preempt laws (express preemption). Preemption may also occur where the
federal government intends to exclusively occupy a field (field preemption) and where it is
impossible to comply with both state and federal law (conflict preemption).” Id. HIPAA

expressly preempts state law regarding qualified long-term care plans in part. See, e.g., 45
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CEF.R. § 160.203, expressly preempting state law regarding section 262 of PL 104-91
(HIPAA privacy provisions).

“Even if Congress has not indicated an intent to “occupy the field,” state law is still
preempted to the extent that it would actually conflict with federal law. State law is also
preempted when it would hinder accomplishment of the full purposes and objectives of the
federal regulations.” Id. at 431 (internal citations omitted).

Hete, any Washington State laws or regulations are preempted by the actual conflict
with federal law. In addition, if Washington State regulation permitted standards different
from federal tax code for determination of benefits under a long-term care policy, it would
hinder accomplishment of the purpose and objective of allowing for a tax qualified plan.
See, e.g., IRS Notice 97-31, explaining the purpose of PL 104-91 § 213, 26 U.S.C. § 7702B:
“[(]ertain payments received on account of a chronically ill individual from a qualified long-
term care insurance contract are excluded from income. In addition, certain expenditures
incurred for qualified long-term care services required by a chronically ill individual are
deductible as medical care expenses.”

Actual conflict between any Washington regulation regarding benefits under long-
term carc plans and HIPAA is clear. Pursuant to federal law, all benefits under the tax
qualified long-term care plan must be for a chronically ill individual, as that term is defined
under the federal law. 26 U.S.C. § 7702B(c)(1)(A). A chronically ill individual requires
certification by a licensed health care practitioner that the individual is unable to perform at
Jeast two activities of daily living for a period of at least 90 days duc to a loss of functional
capacity or the individual requires substantial supervision to protect himself or herself from
threats to health and safety due to severe cognitive impairment, Id. Any plan that fails o
meet these requirements under 26 U.S.C. § 7702B is not a tax qualified plan. Washington,
regulations allowing or requiring a different standard for receipt of qualified long-term care

services are in conflict with federal tax code.
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The purpose and objective for allowing tax qualified plans is to provide the insured
with the following benefits: (1) the ability to deduct premiums; (2) favorable tax treatment
for the benefits received under the program. See IRS Notice 97-31. The consequences of
any deviation from the federal standard are not trivial. If it was determined that Washington
regulation is not preempted, then Ms, White, along with thousands of other Washington
residents who believe they have tax-qualified long-term care policies would immediately be
thrown into a highly unfavorable, and possible dire, tax position. The consequences could

include:

e Any personal income tax deduction claimed by the individual for the premiums paid
under the long-term care policy would be disallowed.

s Benefits received in excess of the amount disallowed as a deduction would likely be
includable in the individual's taxable income.,

In addition, if the individual received reimbursements of his or her long-term care premiums
from a Health Savings Account, this amount would be included in income, and would be
subject to a 20% penalty excise tax.

There are substantial penalties for insurers whose tax-qualified plans do not meet
federal tax requirements. An insurer that fails to ensure that the policies satisfy certain
qualification standards may be subject to a penalty tax pursuant to 26 U.S.C § 4980C. The
amount of the tax is $100 per insured for each day any of these requirements are not met with
respect to each long-term care insurance contract. [d.

Washington State has not adopted the current NAIC Long-Term Care
insurance Model Regulation. Instead, Washington has adopted only portions of a previous
version of the model. See Lawler Decl., Ex. B. Contracts in states that have not adopted the
model provisions or a more stringent requirement are permitted only nonsubstantive

deviations from the model to be substantially similar to the requirements of the model act.
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26 C.FR. § 1.7702B-1. Thus, the standards under the federal code preempt any

Washington regulation for a tax qualified policy.

D. Although it had no obligation fo do so, Ability congidered
Jocuments provided for possible reinstatement of Gladys White
policy, but Ms. White failed to meet the requirements of
reinstatement; thus, Ability’s refusal to reinstate the policy was

proper

Reinstatement of a policy lapsed for non-payment of premium is conditioned upon

receipt of evidence that the insured is eligible for benefits.

1. Gladys White did not qualify for reinstatement under the
policy because she failed to present evidence that she met the
definition of a chronically ill individual

Reinstatement under Ms. White’s policy requires the same evidence of cognitive
impairment or loss of functional capacity that is required for eligibility for benefits. Such
evidence must be presented within five months after the policy ends due to nonpayment of
premium. See Gladys White’s policy, Part M; Part G. The five-month reinstatement period|
ended on July 9, 2009. Ms. Silvernail did not present any evidence of Ms, Whites’ eligibility
for benefits until October 2, 2009, long after the reinstatement period had ended. This date is
also affer OIC claims the five-month reinstatement period ended on September 19, 2009.
Regardless, Ability reviewed the materials provided to it. As Don Lawler testified, this is the
usual practice of Ability. Declaration of Don Lawler in Support of Ability’s Supplemental
Briefing, (“Lawler Decl.”), 4.

a. The information available to Ability at the time of its
decision was insufficient evidence to establish that Ms.
‘White met the definition of a chronically ill individual

Ability received a phone call from Ms. Silvernail on August 4, 2009. On August 6,
Ms. Silvernail faxed a Claimant’s Proof of Loss Claim Form. See Ability Ex. 8, Gladys
White’s claims file (hereafter, “Claims File”) at 00182, On this form, under the section
“Does the insured have a diagnosis of Alzheimer’s Disease or other type of Dementia,” Ms.

Silvernail checked both Yes and No. Id. Under the space allowed to describe the insured’s
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Cognitive Status, Ms. Silvernail stated “Doesn’t remember to take medications —She’s
diabetic insulin high blood pressure.” Id.

On August 31, 2009, Ability sent a letter to Ms. White explaining that her contract
had lapsed and she no longer had benefits. Claims File at 00180. Absent a power of attdrney
on file, Ability was not allowed to send such communication to anyone other than the
insured. Lawler Decl., § 3. WAC 284-54-283, allowing for a third party to receive notice of
non-payment of premium, in no way addresses or allows other insured information to be
provided to third parties.

On October 2, 2009, Ability received medical records of Gladys White and other
documents from Ms. Silvernail. The benefits claim form included with this set of records
was different than the one earlier submitted on August 6, 2009. Claims File at 00176. In this
Claimant Proof of Loss Form, under the section “Does the insured have a diagnosis of
Alzheimer’s Disease or other type of Dementia,” Ms. Silvernail checked Yes. Id. Under the
space allowed to describe the insured’s Cognitive Status, Ms. Silvernail circled the words:
memory, judgment, ability to manage medications, and safety concerns and stated “All of the
above — she’s fallen several times at home.” /d.

‘The medical records and documents provided to Ability contained no evidence that a
{icensed health care practitioner certified that Ms. White met the definition of a chronically,
ill individual. See Policy, Part G, M, 26 U.S.C. § 7702B, supra. Ms. Silvernail was already
familiar with these requirements because in 2007 Ms. White did not meet these exact same

benefit requirements.7 A teview of Ms. White’s discharge summary from Dr. Glen C. Myers

7 Gee Claims File at 00223- 00228, Note Claims File at 00227, a letter sent to Gladys White on|
November 26, 2007, which lists the requirement that a chronically ill person has been certified by a
Licensed Health Care Practitioner as: (1) Being unable to perform (without Substantial Assistance
from another individual) at least two Activities of Daily Living for a period of at least 90 days due to
loss of functional capacity; (2) Having a level of disability similar (as determined under regulations!
prescribed by the Secretary in consolation with the Secretary of Health and Human Services) to the
level of disability described in clause (10); or (3) Requiring substantial supervision to protect such

individual from threat to heath and safety due to severe Cognitive Impairment.
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shows no sign of chronic illness as defined by regulation and the policy. See Claims File at

00155- 00158, which states in part:

The patient’s mental status has been alert and oriented. Her telemetry has
been normal while here. Her abnormalities while here were that she had
evidence of a urinary tract infection on admission as well as some moderate
hyperglycemia from her diabetes. Likely, her syncopal episode was
secondary to her urinary tract infection with hyperglycemia and moderate
dehydration from her diabetes. No other etiology has been found.

The emergency room physician, Dr. Blake P. Gendron, did not note any evidence of
chronic illness, either. Claims File 00160-00161. The orthopedic consult, Dr. Anthony B,
Van Bergeyk, noted past history of dementia, but makes no other assessment of current
condition. Claims File 00163-00164. Similarly, Dr. Umar Wahead makes only passing
reference to “history of dementia,” Claims File 00166-00167. None of these records
establishes or equates to a certification that Ms. White met the definition of a chronically ill
individual.

The documents included an undated letter from Alexandra Farmin, Ms. Farmin
identified herself as a caregiver in the letter, At hearing, Ms. Farmin identified herself as a
Certified Nursing Assistant (“CNA™), but did not identify herself as such in the letter. Mr.
Lawler testified he thought a CNA might be a licensed health care practitioner, but be is not
familiar with the scope of practice of health care professionals in the State of Washington.
Lawler Decl., 1 2. A CNA is certified, not licensed. RCW 18.88A.085. A CNA is not a
licensed health care professional. Furthermore, the scope of practice of a CNA is limited; a
CNA does not have the training, skill or authority under statute to assess and diagnose an
individual, unlike a physician or registered murse. See Chapter 18.88A; RCW WAC 246-
841-405; RCW 18.79.260. A certification that that one is chronically ill requires a licensed
health care practitioner who is qualified to diagnose such a condition; this does not include a
CNA. Id. Nonetheless, the letter only identified Ms. Farmin as a caregiver, not a CNA.

Even if Ms. Farmin were a licensed health care practitioner, the information she
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provided in that undated letter did not establish that Ms. White met the definition of a
chronically ill person as defined by the policy and federal law. Claims File at 00169.
Similarly, Ms. Silvernail provided her own letter, with anecdotes regarding her mother’s
health issues. Claims File at 00152. But Ms. Silvernail failed to provide evidence from &
licensed care professional certifying that Ms. White was chronically ill.

Other information contained in Ms. White’s file, specifically medical records from
Dr. Alexander K. Mihali and Benefit Assessments from 2007, did not provide evidence of aj
licensed health care practitioner certifying Ms. White as chronically ill. On August 1, 2007,
a licensed health care practitioner noted that from the information in the file, Ms. White did]
not meet the definition of a chronically ill individual. Claims File 00274. The medical
records of her long-term health care professional, Dr. Mihali, which spanned the timeframe
of August 2005 — August 2007, provide no evidence that Ms. White met the definition of a
chronically ill individual. Claims File at 00230-00250.

No other evidence was provided to Ability prior to Ability’s decision not to reinstate
Ms, White’s policy. See gemerally Claims File. Ability did not have any information (o
support Ms. Silvernail’s claim that her mother was eligible for benefits under the insured’s
policy. Ability was well within its rights, pursuant to the policy language, to not reinstate
Ms. White’s policy. Ability made a proper decision, supported by the record available at the

time.

b. Ability must consider the physician’s records, even if
they family disagrees and especially if Ability had no
knowledge of the family’s disagreement

Dr. Mihali’s records did not support reinstatement of the policy at the time Ability
viewed the documents provided by Ms. Silvernail. Ms. White’s family testified at the
hearing that they did not care for Dr. Mihali, and they did not think he did a good job of
caring for Ms. White. Ability did not choose Dr. Mihali. Ms. White and her family did.

Ability is not allowed to ignore the opinions and records of Ms. White’s primary physician.
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The family and OIC appeared to try to undermine Dr. Mihali because they did not like how
he exercised his medical judgment. After the hearing, OIC attempted to submit a late
certification from Dr. Mihali.

It is not proper to put an insurance company in the position of determining when the

.treating physician is correct or incorrect. The family members and Ms. White herself had the

option to find a different physician. For whatever reason, they did not. Ability is required to

consider the evidence provided by the insured’s physician.

2. Testimony from Ms. White’s family, that wag not provided to
Ability, is not relevant and is inadequate to_establish chronic
illness by a licensed health care professional

A significant portion of the hearing consisted of testimony presented by Ms. White’s
family members and caregiver regarding her mental status and her incontinence issues. Each
and every family member, with the exception of Cheryl Silvernail, testified that they never
provided that information to Ability. Even if it had been provided, anecdotal information
regarding physical and mental status would not qualify as certification that Ms. White met
the definition of chronically ill. None of the family members were licensed health care
practitioners, qualified to certify chronic illness.

Their testimony and anecdotes were personal and sincere but immaterial to the
decision-making process because it failed to meet the threshold of certification by a licensed
health care provider and it was provided long after the fact. The information available to
Ability from Ms. White’s physician did not provide any evidence that Ms, White met the]
definition of a chronically ill individual. Ability’s refusal to reinstate Ms. White’s policy

was legal and proper.

E. Ability is challenging OIC orders that incorrectly interpret
Washington regulation and long-term care policy provisions

Ability need not prove it was harmed by OIC’s orders in order to challenge them, An

insurer has the right to challenge orders based on inaccurate interpretations of regulation
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issued by OIC, simply because of the fact that they are incorrect.

Ability was harmed, however, by the unusual press releases by OIC. Harm from bad
publicity may be difficult to quantify, but it is still harm.

Since January 2005, OIC’s policy is to announce all OIC enforcement actions though
routine news releases, issued every month or two, publicizing several enforcement actions
simultaneously. Declaration of Virginia Nichoison Ex. A.

However, a cease and desist order, or a suspension of a certificate of registration,
merits a separate news release under OIC’s policy. Id. The purpose for these releases is
“Itlo employ the *sentinel effect’ — opportunity to shine a light on a serious problem, to
educate the public, and to put other potential bad actors on notice (ex: publicize actions
against illegal health plans).” Id. OIC’s policy is to cause bad publicity harm for “bad
actors” to prevent other “bad actors” from taking the same action. But when OIC’s cease
and desist orders and suspension of a certificate of authority are incorrect, or based upon an
inaccurate interpretation of regulation, there is no public good to outweigh, or even balance,
the harm from this publicity. Ability was harmed when Ability was inaccurately cast as a
“bad actor.”

Here, Ability was surprised by the issuance of the orders. Lawler Decl., 15 - 8. The
last cofnmunication between Ability and OIC brought out several points that the company
assumed OIC would answer. Lawler Decl., § 8. Instead of continuing the dialog, OIC issued
a press release, then followed up with the issuance of severe orders. Lawler Decl., { 8. OIC
wanted to find coverage for Ms. White. OIC subsequently issued Orders 11-0088, 11-0089,
and 11-0090, contested here.

IV. Conclusion
Orders No. 11-0088, 11-0089, and 11-0090 should be rescinded.
OIC strained to find coverage for Gladys White. A review of statute, regulation, case

law and policy all indicate that Gladys White’s policy lapsed for non-payment of premium
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on February 8, 2009. A review of the facts reveals that the documentation provided by
Cheryl Silvernail failed to provide evidence that a health care professional certified that
Gladys White met the definition of being “chronically il1” as defined in federal tax law and
Ms. Whité’s policy.

The policy interpretation required by OIC’s orders would be contrary to Washington
and Federal law.

Ability’s interpretation of the policy has been reasonable and correct under
Washington and Federal law. OIC’s severe penalties against Ability are unwatranted and|
capricious. Enforcement of OIC Orders No. 11-0088, 11-0089, and 11-0090 should be
denied.

Dated this 19th day of September, 2011

SCHWA

A, WILLIAMSON & WYATT, P.C.

yE) Moward, WSBA #11074
Virginia R{ Nicholson, WSBA #39601
Attorneys for Respondent

Ability Insurance Company
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SUPPLEMENTAL BRIEFL
OF DONALD K. LAWLER and DECLARA

CERTIFICATE OF SERVICE

I hereby certify that on the 19th day of September,

following party at the following address:

Alan Michael Singer

Staff Attorney, Legal Affairs Division
Office of the Insurance Commissioner
State of Washington

5000 Capitol Boulevard SE

Olympia WA 98504-0255

And Filed with

OIC Hearing Unit

Office of the Insurance Commissioner
State of Washington

5000 Capitol Boulevard SE

Olympia WA 08504-0255

return receipt requested
hand delivery

facsimile

electronic service

RIT T T 1]

Y OF ABILITY INSURANCE COMPANY, DECLARATION

U.S. Postal Service, ordinary first class mail
U.S. Postal Service, certified or registered mail,

other (specify) Legal Messenger

2011, T caused to be served the

TION OF VIRGINIA NICHOLSON on the

Chante Tayler
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BEFORE THE STATE OF WASHINGTON
OFFICE OF INSURANCE COMMISSIONER

In the Matter of No, 11-0088 and 11-0089
ABILITY INSURANCE COMPANY, DECLARATION OF VIRGINIA
NICHOLSON IN SUPPORT OF
An Authorized Insurer and Respondent ABILITY’S SUPPLEMENTAL
BRIEFING

Virginia Nicholson, being over the age of eighteen and fully competent to testify
hereto, declares and states as follows:

1. I am one of the attorneys for Respondent Ability Insurance Company
(“Ability™) in this action and make this affidavit for and on behalf of Ability based upon my|
review of the file in this matter.

2, Attached as Exhibit A is a true and correct copy of OIC*s News Release

Guidelines, received by Ability’s September 7, 2011 pursuant to a public records request.

I declare under penalty of perjury under the laws of the State of Washington that the
foregoing statements are true and correct.

Dated this 19th day of September, 2011, at Seattle, Washington.

Vet Sl

Virgilé_iyR. Nicholson

DECLARATION OF VIRGINIA NICHOLSON IN A, s ot Lo e P C
SUPPORT OF ABILITY’S SUPPLEMENTAL BRIEFING - 1420 B A e 3400
1 eatlls, WA 961014010

Telaphone 206.622.1711 Fax 206.292.0450
PDX/122574/181300/VN1/8 125868, 1
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News Release Guidelines
OIC enforcement actions
November 2007

Why we have news release guidelines

To ensure fairness and consistency in announcing enforcement
actions to the news media and public.

To employ the “sentinel effect” — opportunity to shine a light on a
serious problem, to educate the public, and to put other potential
bad actors on notice {ex: publicize actions against illegal health
plans).

These guidelines assist the agency in deciding when and how to issue
news releases on OIC enforcement actions.

Routine news releases

In January 2005, the agency began announcing all OIC enforcement
actions through routine news releases. These news releases typically are
issued every month or two and publicize several enforcement actions
simultaneously. But there also are enforcement actions that merit a
separate, more timely, news release.

Criteria for separate news releases
These criteria should be considered when deciding whether to issue a
stand alone news release. They are guidelines. Every situation will be
reviewed on a case-by-case basis. ‘

v

RSN N N N N NN

“Sentinel effect” ~ opportunity to shine a light on a serious
problem, educate the public, and put other potential bad actors on
notice

How serious or egregious the violation of state law is

How many consumers affected or harmed

Severity of penalty

Existing {or likely) media interest

How long the company was out of compliance

C&D issued or certificate of registration suspended or revoked
Repeat violations/history with OIC /ongoing problem area

Any action against an illegal health plan or other illegal insurer
Other considerations: Whether company self-reported and/or
cooperated with the OIC in rectifying problem. Distinction between
market conduct and individual. How this could affect a market
shift.

O!IC 4135 nicholson 32




Important: Guidance to Legal Affairs staff

* News releases/public announcements are a non-negotiable item
with those we regulate — per Mike Watson
(In other words, no promises are to be made that we won’t issue a
news release in order to achieve a consent order/settlement.)

* No draft news releases are to be shared with those we regulate or
the attorneys who represent them.

* By request of Legal Affairs, a courtesy copy of the final news
release can be e-mailed to the company communications office (by
Public Affairs}, or to their legal counsel (by Legal Affairs). Public
Affairs and Legal Affairs will coordinate on strategy and timing.

If you have questions or ideas, please contact Public Affairs.

QIC 4135 nicholson 33
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BEFORE THE STATE OF WASHINGTON
OFFICE OF INSURANCE COMMISSIONER

In the Matter of No. 11-0088 and 11-0089
ABILITY INSURANCE COMPANY, DECLARATION OF DONALD K.
LAWLER IN SUPPORT OF ABILITY’S
An Authorized Insurer and Respondent SUPPLEMENTAL BRIEFING

Donald K. Lawler declares as follows:

1. [ am the Senior Vice President for Ability Insutance Company (hereafter,
“Ability”). 1make this declaration on personal knowledge.

2. 1 make this declaration to clarify some issues from my hearing testimony. [
was asked by Mr. Singer if a CNA was a “licensed health care professional.” I believe I
answered that I was not sure, but if they were licensed by the state, they probably were. [ did
not take into consideration the difference between certification and licensure by the state.
Without further investigation, I do not know the scope of practice of a CNA in Washington
or if they are officially categorized as certified as opposed to licensed.

3. Insurance companies generally communicate about an insgred’s policy only
with the insured. An insurance company is allowed to communicate about an insured
policy’s with someone other than the insured only with proper permission and notification,
such as when a duly authorized power of attorney form is received. At the hearing, I was

asked why the August 31, 2009 letter denying benefits to Gladys White was sent to Gladys

DECLARATION OF DONALD K. LAWLER IN SCHWABE, WILLIAMSON & WYATT, P.G.

SUPPORT OF ABILITY'S SUPPLEMENTAL BRIEFING ~ 1420 S i Shle 3400

1 Telogho T Fax 8 262,046
phon .

PDX/122574/181300/VNI/8108045.1
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White. At that time, we had no authority or permission to send such information to anyone
other than Gladys White, The third-party notification of non-payment of premiuvm, required
by Ms. White’s policy and WAC 284-54-253, applies to notice for lapse or termination for
nonpayment only, it does not authorize or allow us to share other information with the third
party. The only valid recipient for the August 31, 2009 letter to Gladys White was Gladys
White,

4. Under the policy, Ability has no obligation to reinstate a long-term care
policy, similar to Gladys White’s policy, lapsed for non-payment of premium, absent a)
request for reinstatement within the five-month period reinstatement period and evidence that
the insured met the definition of chronically ill. Individuals who inquire about reinstatement
are advised that Ability will review any written request for reinstaterment, but usually will not
grant reinstatement past six months, Late requests for reinstatement, such as the request for|
Gladys White, are routed to me for review. I examined the evidence presented by and on
behalf of Gladys White and coordinated review of her claims file by others at Ability. Even
though the request to reinstate the policy was too late, we considered what was submitted.
There was no evidence that a licensed health care practitioner even suggested, much less
certified, that Ms, White met the policy definition of a chronically ill individual.

5. In my experience working with insurance commissioners from almost every
state, once evidence is provided to the state insurance commissioner’s office that Ability
followed the policy, relevant regulations and statutes, that either concludes the inquiry or
more discussion ensues.

6. Sometimes, after the exploration of the issue with the insurance
commissioner, it is not unusual for the insuyrance commissioner to request an exception for a
particular insured even though the action taken by Ability was correct.  Ability has
considered and granted requests for exceptions in the past on occasion, including for the

Washington Insurance Commissioner,

DECLARATION OF DONALD K. LAWLER IN SCHASE Nimaycetlaw

SUPPORT OF ABILITY’S SUPPLEMENTAL BRIEFING - 1420 81 v, s 3400

2 Seatile, WA 98104-4010
Telephona 206.822.17%1 Fax 206.292.0460

PIYX/122574/181300/VNI/B108045 1
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7. My experience with the Washington Insurance Commissioner’s office in this
matter (hereafter “OIC™) was not what I expected or am accustomed to. T was siill
conferring with the OIC, providing documents (pursuant to their requests, which
demonstrated only two reinstatement tequests were denied, including Ms. White, for all
policies issued in the State of Washington), as seen by the communication I sent to it on
March 18, 2011.

8. On April 27, 2011, 1 was called by an individual regarding an article he had|
read in the newspaper about orders issued by the OIC against Ability. This was very
surprising to me, as I thought that the OIC and Ability were still discussing the issues. Later
that day, I received an email from Mr. Singer, attaching the orders issued. Attached to this
declaration, as Exhibit A, are postings from “Seattle Post Intelligencer” and the subsequent
email from Mr, Singer. To the best of my memory, the attorney who phoned me had read
about the OIC’s orders in the Tukwila reporter earlier in the day.

9, Attached as Exhibit B is a true and correct copy of the NAIC Long-Term|
Care Insurance Model Regulation Adoption table from 2010, listing each state and noting
that Washington has only adopted portions of a previous NAIC Long-Term Care model
tegulation.

I declare under penalty of perjury under the laws of the State of Washington that the
foregoing statements are true and correct.

N
Dated this jf_ day of September, 2011, at Omaha, Nebraska.

Donald K. Lawler
DECLARATION OF DONALD K, LAWLER IN A, L Loy T F.C-
SUPPORT OF ABILITY’S SUPPLEMENTAL BRIEFING - 1420 B> Ao, Sl 3400
3 Tolophore 300,201 711 Fax 306,262,046

PDX/1225747181300/VNL/8108045. 1
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Singgr, Alan (OIC)

From: ' Don Lawler [diawler@abilityre.net]

Sent: Monday, May 02, 2011 7:53 AM

To: , Singer, Alan (OIC)

Subject: RE: Ability Insurance Company: Order {No. 11-0089) Suspending Certificate of Authority, -

$10,000 fine, and Order (No. 11-0088) to Cease and Desist

Dear Mr. Singer,
No, thank vou.

Donerdd 1 Lestler, 1O, MB.A
5 Senior Vice President
= Abilfty lnsuratce Commpany
= FiCA Medico Life Insurasce Company
v 2 1515 South 758 Street
5 Dmohe, NE. 68124
~ (402} 2181069
~ {402} 515-4411 celf
~ (866} 240-2352 FAX

This message contains confidentlal information and is intended only for the individual narmed. If you are not the named addresses, you should not disseminate, distribute or

copy this e-mall. Please notify the sender Immediately by e-matl if you have received this e-mail by mistake and delete this e-mall from your system, E-mail transmission cannct

be guarantead to be secure or error-free as information could be intercepted, corruptad, lost, destroyed, arrive late or incomplete, or contain viruses, The sender therefore doas

not accept liability for any errors or omissions in tha contents of this message which arise as a result of e-mail transmission, I verification is required, please request a hard copy
. version, -

Ability insurance Company, 1515 South 75th St,, Omaha, NE 68124,

From: Singer, Alan (OIC) [mailto:AlanS@OIC.WA.GOV]

Sent; Friday, April 29, 2011 6:00 PM

To: Dan lLawler

Cc: Sureau, Carol (OIC)

Subject: RE: Ability Insurance Company: Order (No. 11-0089) Suspending Certificate of Authority, $10,000 fine, and
- Order (No. 11-0088) to Cease and Desist

Don, will you please let me know if you would like me to prepare and send a draft consent order for consideration?
Thanks,

Alan

Alan Michael Singer

Staff Attorney

Legal Affairs

()ffice of the Insurance Commissioner
PO Box 40255

Olympia, WA 98504-0255
360-725-7046

360-586-0152 Fax

25




From: Singer, Alan (0IC)

Sent: Wednesday, April 27, 2011 2:43 PM

To: 'Don Lawlet'

Subject: Ability Insurance Company: Order (No. 11-0089) Suspending Certificate of Authority, $10,000 fine, and Order
(No. 11-0088) to Cease and Desist ‘ : :

Hi Don,

As we discussed a short time ago, | attach the two orders entered today relative to Ability Insurance Company: (1) order
No. 11-0089, titled “Order Suspending Certificate of Autharity,” and {2) order No. 11-0088, titled “Order to Cease and
Desist.” In addition to these two actions, this agency will also fine the company $10,000 for the company’s violation
briefly outlined in the attached orders. As| mentioned, this concerns the same matter we have been discussing the past
several months.

| would propose separately sending you a draft consent order to fevy the fine. Our state’s insurance laws allow this fine
to be imposed by consent order or after hearing. Please let me know if you would like me to prepare and send a draft
consent order for consideration.

Please let me know if you have any questions. Thanks,
Alan

Alan Michael Singer

Staff Attorney

Legal Affairs

Office of the Insurance Commissioner _ !
PO Box 40255

Olympia, WA 98504-0255

360-725-7046

360-586-0152 Fax

26
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WA state suspends insurer for refusing coverage to woman with dementia

02:03 p.m., Wednesday, April 27, 2011 -- Waghington state officials have suspended a disabiiity insurance company
from writing new policies, after they said 1t illegally refused to reinsiale coverage for an elderly woman with demeantia.
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By YANESSA HO, SEATTLEPRL.COM STAFF
Updated 03:54 g, Wednesday, Aprit 27, 201

Washinglon state officials have suspended a disability
ingurance company from writing new policies, after they

© sald it illegally refused to reinstate coverage for an elderly
woman with dementia,

: id Commeonts (+0) 14

twaaty

2;*;2 Larger | Smaller

Printable Version  Totwedt

i A Emall This

{3 Font State law gives consumers with cognitive impairments a

- five-month window (o re-start coverage if their long-term
care policy Japses.

But when an 85-year-old Puyallup woman with dementia failed to pay her bill in Febraary of
2009, the Ability Insurance Company refused to reinstate her policy, It said she had missed her
five-month window, Insurance Comniissioner Mike Kreidler said Wednesday.

"Situations like this are exactly why we have this law," Kreidler said in a statement. "It protects
people who, through no fault of their own, have lost the ability o keep up with their
financial records,"

When the woran skipped a payment, the Nebraska-based corapany wrote her daughter on
March 20, 2009, saying the mother's policy would Tapse unless pald in the next 35 days. But the
daughter later said she never received that notice.

In August of that year, the daughter contacted the company about a claim for her mather, but
was never {old the policy had lapsed. It wasn't until September, when the danghter was going
throngh her mother's mail, that she discovered the policy had lapsed.

She tried to re-start coverage, contending the policy had stopped in late April, and that her
mother was still within her five-month window,

But the company said the window had started earlier - the day her mother missed the payment.
It refused to reinstate coverage, '

The woman's daughter complained to Kreidler's office, which has suspended Ability Insurance

from writing new policies for six months; ordeved it to stop violating state law; and imposed a
$10,000 fine.

The company has the right to demand a hearing. Insurance commissicner spokesman Rich
Roesler said Ability had not reinstated coverage as of Wednesday.
Read the suspension order here, It doesn't take effect for 10 days.

Visit seattlepi.com's home page for more Seattle news, Contact Vanessa Fo at 206-448-8003
or vanessaho@seattlepi.com, and follow her on Twitter as @uanessaho,
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Model Regulgtion Service—October 2010 -

LONG-TERM CARE INSURANCE MODEL REGULATION

KEY:

‘MODEL ADOPTION: States that have c1tat10ns identified in this column atlopted the most recent

version of the NATC model in a substantially similar manner. This requires states to adopt the -

model in its entivety hut does allow for variations in style and format. States that have adopted
portions of the current NALC model will be included in this column with an explanatory note

RELATED STATE ACTIVITY: States that have citations identified in this column have not
adopted the most recent version of the NAIC model in a substantmlly similar manner, Bxamples of

Related State Activity include but are not limited to: An older version of the NAIC model, legislation

or regulatlon derwed from other sources such as Bulleting and Adm1mstrat1ve Ru]mgs

NO CURRENT AOTIVITY No state actlvﬂy on the topic as of the date of the most recent update.
This includes states that have repealed leglslatmn as we]l as states that ‘have never adopted
. leglslatlon

NAIC MEMBER MODEL ADOPTICON RELATED STATE ACTIVITY
Alabama o ) ’ — ALA. ADMIN, CODE r, 482-1-091-.32 '
: : ' to 482-1-091-.36 (1990/2009)
{previous vergion of model)
Alaska - | NO CURRENT ACTIVITY
American Samoa T NO CURRENT ACTIVITY
Arizona A ARTZ, ADMIN, CODE §§ 20-6-1001 to
” - 20-6-1024 (1992/2005) (provious
verzion of moodel); BULLETIN 2009-
5 (2009).
Arkansas ' ARK. CopnE R. § 13 (1990/2008)
5 ‘ : . (previous version of model).
California " CAL. INs, CoDE §§ 10230 to
: 10237.6 (1988/2009).
Colorado ' - 3 Coro. Conw RECS, § 4-4-1-
' {2008/2010); § 4-4-3 (1996)
{Suitability sfandards) previous
version of model); § 4-4-4 {20:10); 3
COLO. CODE RuGS. § 08—E-5 (2008);
BULLETIN B-1-20 (2007).
Connecticut CONN. AGENCIFS REGS. §§ 38a-
501-8 to 38a-501-24 (1994/2009)
(Individual); §§ 38a-528-1 to 38a-
528-17 (1994/2010) (Grroup).

© 2010 National Association of Insurance Commigsioners 641-85




Model Regulation Service—October 2010

LONGF’I‘ERM_ CARE INSURANCE MODEL REGULATION

[NATC MEMBER

MODEL ADOPTION

.| RELATED STATE ACTIVITY

Delaware

18 DEL. CoDE REGS. § 1404
(1990/2005) (provious version of
model); BULLETIN 23 (2006).

ﬁistrict of Columb_ia

D.C. MUN. REGS. tit. 28, § 2600.1

| (2006/2008).

Florida

| FrA, ADMIN, CODE ANN, 7, 90-

167.001 to 690-167.023 (1989)
(pravious version of model);

§§ 690-1567.101 to 680-167.122
{2003} (previots version of model).

Georgia

Ga. Comp. B, & REGS. 120-2-16-.01
0 120-2-16-.34 (1889/2009).

Guam

-| NO CURRENT ACTIVITY

Hawaii

Haw. BEV, STAT. §§ 431:10H-201 to -

431:10H-402, (2000/2009) (previous
vergion of model).

Idaho

IDAaHO ADMIN, CODE 1. 60.18.01.60

(1990/2007) (previous version of

model); BULLETIN 2007.7.

‘ Thinois

I1.L. ADMIN, CODE tit. 50, §§
2012,10 to 2012.150 (1990/2002)

(previous version of model).

Indiana

760 IND, ADMIN. CODE 2-1-1 to 2-
20-42 (2007) (previous version of
modsl). '

Lowa

[owa ADMIN. CODRE x. §§ 191-39.1 to
191-39.32 (1988/2009).

BULLETIN 2608-17 (2008);
BULLETIN 2009-5 (2009);
BULLETIN 2009.7 {2009).

Kansas

KAN, ADMIN. REGS. §§ 40-4-37 to
40-4-37v (1988/2009) {previous

| version of model); BULLETIN

1996-8 (1996).

64.1-86

© 2010 National Association of Insurance Commissioners




* . Model Regulation Service—Ottober 2010

LONG.—TEVRMV CARE INSURANCE MODEL REGULATION ‘

NAIC MEMBER

MODEL ADOPTION

RELATED STATE ACTIVITY

Kentucky -

806 Ky, ADMIN. REGS. 17:'081

(1993/2009) (previous version of
model); 806 KY. ADMIN, REGS.

-17:083 (2009).

Louisiana

LA. ApMiN. CODE tit, 37, §§ -
XTT1,1901 to XIIL. 1961 (Regulation
46) (1993/2005) (previous version of
model); BULLETIN. 9-5-20086;
BULLETIN ©6-03 (2006);
BULLETIN 12-28-2009 (2009).

Maise

426 ME. CODE R. (2004/2007)
{previons version of model);
BULLETIN 347 {2007);
BULLETIN 363 (2009);
BULLETIN 362 (2009); -
BULLETIN 361 (2009); -

| BULLETTN 369 (2010).

Maryia.nd 7

M. Cope ANN,, ING. §§ 18-101 to
18-120 (1989/2009) (portions of
modal); MD. CODE REGS.
31.14.01.01 to 31.14.01.32
{1994/2008); 81.14.02.01 to ‘
81.14.02.14 (1993/2002) (previous
version of model); BULLETIN 13-
2009 (2009). o

Massachusetts

211. Mass. ConE REGS. 65.01 to
66:16 (1989/2005) (Portions of
previous version of model act dnd
regulation included),

Michigan

MICH, Com?. LAWS §§ 600.3901 to
500.3965 (1992/2001) (previcus
version of model),

Minnesota

MANN, STAT. §§ 625.01 to 628,33

(1997/2010) (previous version of
model); MINN, 8TAT. §§ 62A.48 to
62A.66 (1986/2002); MINN. R. §§
2745.0010 to 2745.0050 (1992)
{Non-qualified plans); BULLETIN
2007-b.

© 2010 National Association of Insurance Commissioners
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LONGHTERM CARE INSURANCE MODEL REGULATION

NAIC MEMBER

MODEL ADOPTION _

RELATED STATE ACTIVITY

Migzissippi.

-90-102 Miss. CODE R. (1990)

(previous version of model),

Migsouri

" Mo, CoDE REGS. ANN. tit. 20, § 400-
| 4.100 (1991/2003) (previous version |

of model)

Montana

S ionT. AoV, E.6.6.3101 6o

(2010).

6.6.3120 {1991/2008) (previons
vexsion of model); BULLETIN
2007-4; Memgrandum 223-2010

Nebrasks

210 NEB. ADMIN, CODE ch. 46
(1989/2001) (previous version of
model); BULLETIN CB-114;
BULLETIN CB-113.

_Nevada.

NEV. ADMIN. CODE §§ 687B.005 to
687B.140 (1988/2009) (previous
version of moedel); 3602 (2010);
BULLETIN 2006-10; BULLETIN
2010-020-AB (2010).

New Hampshire

N.H. CoDE R, INS. 3601.01 to
3601.30 (2004) (previous version of
model) .

New dJersey

N.J. ADM[N. CODE §§ 11.4-34.1 fo
11.4-34.32 (1989/2010) (previous
vergion of model).

New Mexico

N.M. CoDER. §§ 13.10.15.1 to

13.10.15.53 (1997/2004) (previous
vergian of model).

New York

N.Y. Comp, Cones R, & REGS. tit.
11, §§ 52.12 to 52.85 (Regulation
62) (1992/2002) (Portioris of
previous version of model).

North Carolina

N.C. GEN. STAT. § 108A-70.4 (2010);
11 N.C. ADMIN. CODE 12.1002 to
12.1029 (19904/2002); § 12.0555
(1989/1992) (pravieus verzion of -
model),

641-88
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'LONG~TERM CARE INSURANCE MODEL REGULATION

NAIC MEMBER

MODEL ADOPTION

‘ RELATED STATE ACTIVITY

North Dakota

N.D. ApMin, CODE 45-06-06-01 to
45~06-05~O9. (1988/2004) (previous
version of model).

Northern Marianas

NO CURRENT AGTIVITY

Ohio

-OHIO ADMIN. CODE§ 3901-4-01

(1994/2008) (previous version of
modely; OHIO ABMIN, CODE § 3901-
4-02 (2007/2009); § 3901-4-03
(2009).

Oklahoma

OxLA. ADMIN, CODE §§ 366:10-5-40
to 365:10-5-52 (1989/2009)
{previous version of model); §§ .
865:10-5-53 to 365:10-5-54
{2008/2009); BULLETIN 6-23-
2008,

Oregon

OF. ADMIN, R. §§ 836.052-0500 to - |.
836-052-0786'(1991/2006) (previous

vergion of model).

Pennsylvania

31PA. CODE §§ 89a.101 to 892.129

_ (2002) (previous version of model).

“Puerto Rico

NO CURRENT ACTIVITY

Rhode Island

27-44 R.I. Cong R. §§-001 to 016
(1989/1998); RrG. 44 (2008)
{previous version of model);
BULLETIN 2007-1¢ (2007)

South Carolina =

8.C. CODE ANN. REGS 69 44 (1989)
{prewous version of model);

"BULLETIN 4-2009 {2009).

.Sbuth Dakota

"S.D. ADMIN. 2. 20:06-21:01 to

20:06:21:76 (1990/201.0).

BULLETIN 2007-4 (2007);

* | BULLETIN 2007-7 (2007),

© 2070 National Association of Instranes Commissioners
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Modél Regulation Servica—October 2010

LONG-TERM CARE INSURANCE MODEL REGULATION

NAIC MEMBER MODEL ADOPTION | RELATED STATE ACTIVITY

Tonnessee. : - T TENN. CoMP. R. & REGS, 0780-1-61
' : (1991) '(prev@oﬁs version of model).

| Toxas T T 128 Trx. ADMIN. CODE §§ 3.3801 to
’ : 3.3850; (portions of previous - '
version of model) (1990/2002}).

Utah . .- . .. | Uram ApMIN. CODE. 590-148 ,
. ) (1992/2005) (previous versien of
model},
Vermont. 21-020 V7. CODER. § 024t 040 | BULLETIN HCA-130 (2010).
: ' | (2009/2010). ' .
Virgin Islands . NO CURRENT ACTIVITY
Virginia . T |14 Va, ADvIN, CODE §§ 5-200-10

o 5-200-210 (1992/2008) (previous
vergion of model); Admin, Letter
1990.23 (1990} (Requires NAIC
Shopper's Guide); Admin, Letter
2007-3 (2007)

Washington ‘ T " | WasH.- ADMIN. CODE 284-54-010 w |
' . : | 284-54-900 (198972008 (portions of |-
previous version of model),

Wost Virgimin | W. VA CODE R. §§ 114-32-1 to 114-
- 32.24 (1993/2009).
Wisconsin | : " Wis. ADMIN. CODE INs. § 3.46
: ' {1991/2008) {previous veysion of
model); WIs. ADMIN. CODE INS. §
3.455 (1991/2002).
Wyoming . “ Wyo. CoDE R. § 37 (1990/2003)

{previous version of model).
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