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SUPERIOR COURT OF WASHINGTON FOR THURSTON COUNTY

GLOBAL RESCUE LLC, o
NQ%H~2-82485~

_ Petitioner,
v. . PETITION FOR JUDICIAL REVIEW OF .
FINAL AGENCY ORDER
WASHINGTON STATE OFFICE OF THE Lo
INSURANCE COMMISSIONER, .
Respondent.

The petitioner, Global Rescue, LLC, by and through its undersigned counsel, petitions
pursuant to chapter 34,05 RCW for judicial reviéw of a final agéncy order by respondent, the
Washingfon Office of the InsuranCe Commissioner (the “OIC”). In support of this petitioﬁ, ,
Global Rescue respectfully submits pu1sua.nt to RCW 34.05.546 as follows: '

NAME AND MAILING ADDRESS OF PETITIONER:

" Global Rescue, LLC
177 Milk Street, Ste. 700
Boston, MA 02109

PETITION FOR JUDICIAL REVIEW OF I‘INAL

AGENCY ORDER -1 , . ‘LANE POWELLrC
111 MARKET STREET NE, SUITE 360
OLYMPIA, WASHINGTON 98501-1070
999999.0040/41165.1 ) : : 360.754.6001 FAX: 360.754.1605
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NAME AND MAILING ADDRESS OF PET. ITIONER’S ATTORNEYS:

Erik D. Price

Lane Powell PC

111 Market St., N.E.
Suite 360

Olympia, WA 98501
360-754-6001

Lee Calligaro

Epstein Becker & Green, P.C.
1227 25™ Street, N.W.
Washington, D.C. 20037
202-955-7188

NAME AND MAILING ADDRESS OF AGENCY WHOSE ACTION IS AT ISSUE:
‘Washington Office of the Insurance Commissioner .
P.O. Box 40256
- Olympia, WA 98504-0256

IDENTIFICATION OF THE AGENCY ACTION AT ISSUE:

At issue is the final order of the OIC in the adjudice_rtive proceeding entitled In the

Matter ryf Global Rescue, LLC, OIC Docket No. 10-0039. The final order is titled “Findings

of Facts, Conclusions of Law and Final Declaratory Order” (the “Final Order”) The Final
Order was served on Global Rescue’s counsel by first class mail dated October 11, 2010. A
copy of the Final Order is attached to this petition as Attachment A. ‘

IDENTIFICATION OF PARTIES IN ADJUDICATIVE PRO CEEDING THAT LED

TO AGENCY ACTION:

Global Rescue, LLC
Washington Qfﬁce of the Insurance Commissioner

Washington Office of the Insurance Commissioner Staff, represented by Marcia

- Stickler, Esq.
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JURISDICTION AND VENUE:

This is an action seeking judicial review of a final order of the OIC. This court has
jurisdiction pursuant to Part V of the Washington Administrative Procedures Act, RCW

34.,05.510, et seq.

FACTS THAT DEMONSTRATE THAT THE l_’ETITION"ER IS ENTITLED TO

OBTAIN JUDICIAL REVIEW:

A, Petitioner Global Rescue states that the facts set forth in the Final Order are éssentially‘
accuréte in all material respects. |

B. As noted in the Final Order, Global Rescue proﬁdes rescue evacuation and
transportation services from anﬂheré in the wdrla for its ﬁembers who become ill or injured,
It also provides evacuation services for a member who is in personal danger for a security
related reason such as a coup or natural disaster (Final Order, p. 3, para. 2).

C. As also acknowledged in the Final Order, the services de‘s;:ribed above are provided
bf Global Rescue itself, using its own staff, including in house medical. and pa'ra'-military'
trained personnel. (Final Order, p. 3, para. 4; p. 4, para. 5).> Global Rescue thus is a dirept
provider of services to its members and pays no reimbursenient, indemnification, or other
payments of any kind to its members. |

D. Global Rescue does not hold a certiﬁcate of authority from the OIC to act as an insurer |
in the State of Washington and, for the reasons set foﬁh below, vconte.nds it is not necessary
that it do so. |

E. In or about February, 2010, OIC orally informed Global Rescu:e that OIC intended to
initiate enforcement proceedings against it alleging that Global Rescue is an insurer within the

meaning of RCW 48.01,040 and is required to hold a certificate of authority from OIC to act
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as an insurer in the State of Washington. By agreement with OIC, on or about

February 18,2010, Global Rescue filed a demand for hearing pursuant to RCW 48.040.010
seeking a Declaratory Order that it is not an insurer within the meaning of the Washington
Inéurance Code and is; not required to hoid a certificate of authority as an insurer.

F. The demand for hearing was submitted for decision to OIC Hearing Officer

Patricia D. Petersen on written submissions from the parties after a hearing held

telephonically on April 19, 2010.

G. On October 11, 2010, Judge Petersen issued the Final Order.

H. | Global Rescue is éggrieved by the Final Order within the meaning of RCV\J/ -34.65.530.
The Final Order has prejudiced Global Rescue in that under the Final Order it would be
improperly required to obt;in a certificate of autﬁority to act as an.insurance company in the
State of Washingt’on of cease business. in the State. Reversal of the Final Decision and entry
of ajudgment in Global Rescue’s favor would substantially eliminate or redress the prejudice
to Global Rescue resulting from the Final Order. Global Rescue therefore .h.as standing to-
obtain judicial review.

REASONS WHY REVIEW SHOULD BE GRANTED:
The Final Order Has Erroneously Interpreted and Applied the Law.

The Final Order correctly notes that “the legal issue in this case is whether the product
which Global Rescue sells is ‘insurance’ as defined in RCW 48.01.040.” (Final Order, p4,
para. 3). That statute, enacted in 1947, defines “insurance” as follows:

Insurance is a contract whereby one undertakes to indemnify
another or pay a specified amount upon determinable
contingencies,
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Under this plain and straightforward statutory language, a contract is not insurance
unless it is an undertaking “to indemnify another” or “pay a specified amount.” It is
undisputed that Global Rescue neither undertakes indemnification of its members nor pays
them a specified amouﬁt, but instead directly provides services to them. Thus, Global Rescue
does not sell insurance as defined in RCW 48.01.040.

The current definition of insurance amended a prior definition, enacted in 1911:

Insurance is a contract whereby one party called the ‘insurer,’
for a consideration, undertakes to. pay money or its equivalent,
or to do an act valuable to another party called the ‘insured,” or
_ to his ‘beneficiary,” upon the happening of the hazard or peril
insured against, whereby the party insured or his beneficiary

suffers loss or injury. (Laws 1911, Ch. 49, p.161; 3 Rem. &
Bal. Code, Sec. 6059-1; Rem.Rev.Stat., Sec. 7032)

Despite éorrectly identifying the issue as to whether Global Rescue’s activities fall .
within the current definition of insurance contained in RCW 48.01.040, the Final Order
applied the superseded 1911 definition, holding that despite the obvious change in the 1947
language defining insurance, “there is no indication that the Leglslature intended to narrow,
bfoaden, or otherwise change the 1911 definition of ‘insurance.’” (Final Order, p. 6, para. 8).
To the contrary, had the Legislature not intended to cha.nge the definition, it would simply

have retained the 1911 version, not adopted new language, and there would have been no

reason for the amendment. In holding that Global Rescue’s emergency medical and security

evacuation services are “insurance” as defined in RCW 48.01.040; in failing properly to apply
the definition of insurance as set forth in RCW 48.01.040; and in relying on the old,
superseded language of the 1911 statute, the Final Order has erroneously interpreted and

applied applicable law.
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_ The Final Order is Arbitrary and Capricious.

In reaching its conclusion, the Final Order disregards the 1947 amendment to the
definition of insurance and ignores the fact that the Legislature enacted new and different
language, and misconstrues the meaning of RCW 48.01.040. In thus failing to give proper
effect to the 1947 enactment of RCW 48.01.040 by the Washington Legislature, the Final

Order is arbitrary and capricious.

PETITIONER’S REQUEST FOR RELIEF:
Pursuant to RCW 34.05.570 and RCW 34.05.574, Global Rescue respectfully requests

relief as follows:

1. For entry of a judgment vacatihg or setting aside the Final Order; and

2. For such other relief as the Court deems just and appropriate. -
DATED: November 5, 2010 |

LANE POWELL pC

By == M"**"““““‘?S.::‘:;wr-w——"‘
Erik D. Pfice; WSBA No. 23404 ,
Attomeys for Petitioner Global Rescue, LLC

EPSTEIN BECKER & GREEN, P.C.

e m_.,,,_m\\ |
Byw",; e -
Lee Calligaro Pro Hac T/zce z‘o be ‘pending
District of Columbia Bar Assoc. No. 186809

Epstein Becker & Green PC
1227 25" Street NW, 7" Floor
Washington, D.C. 20037

Attorneys for Petitioner Global Rescue, LLC
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CERTIFICATE OF SERVICE
T hereby certify that on November 5, 2010, I caused to be served a copy of the’
foregoing PETITION FOR JUDICIAL REVIEW OF FINAL AGENCY ORDER on the

following p.erso_n(s) in the manner indicated below at the following address(es):

Office of the Insurance Commissioner

5000 Capitol Blvd. : _
Tumwater, WA 98501 \
O by CM/ECF

O by Electronic Mail

| by Facsimile Transmission

O by First Class Mail

| by Hand Delivery

O by Overnight Delivery

Washington State Office of the Attorney General
1125 Washington Street SE
Olympia, WA 98504-0100

by CM/ECF

by Electronic Mail _
by Facsimile Transmission
by First Class Mail

by Hand Delivery

by Overnight Delivery

Marcia Stickler, Bsq.
Staff Attorney, Legal Affairs
Office of the Insurance Commissioner

5000 Capitol Blvd.

Tumwater, WA 98501

O by CM/ECF

| by Electronic Mail

| by Facsimile Transmission

O by First Class Mail

] by Hand Delivery ‘ .

[ by Overnight Delivery . _

’ kN A Y ) -

\w;ﬂ . 3..&&-"»\\33:5. b S ‘Y ) i.,kjfitﬁk.

Jennifer Buttl,
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STATE OF WASHINGTON
: Phone: (360) 725-7000
www.insurance.wa.gov

FILED

MIKE KREIDLER
STATE INSURANCE COMMISSIONER

OFFICE OF

INSURANCE COMMISSIONER 208 077 1 A Iy
| 1T Ay,
' ' O, e
HEARINGS UNIT Faneaes Unlh Dic
Fax: (360) 664-2782 Eiet ;iﬁ:“,ff}‘f{jﬁﬁr
Patricia D. Petersen . Nicole Kelly
Chief Hearing Officer ‘ ~ : - Paralegal
(360) 725-7105 . (360) 725-7002

picolek@oic.wa.gov

BEFORE THE STATE OF WASHINGTON
OFFICE OF INSURANCE COMMISSIONER

In the Matter of: )
- | ) No. 10-0039
GLOBAL RESCUE, LLC )
) FINDINGS OF FACTS,
) " CONCLUSIONS OF LAW AND
) FINAL DECLARATORY ORDER
)

TO: Dan Richards, President
Global Rescue, LLC
115 Broad Street, Suite 350
Boston, MA 02110

AND TO: Lee Calligaro, Esq
Epstein Becker & Green, P. C
1227 25™ Street NW, 7™ Floor
‘Washington, DC 20037 -

COPY TO: Mike Kreidler, Insurance Commissioner
: Michael G. Watson, Chief Deputy Insurance Commissioner

Carol Sureau, Esq., Deputy Commissioner, Legal Affairs
Marcia Stickler, Esq., Staff Attorney, Legal Affairs
James T. Odiorne, CPA, JD, Deputy Commissioner, Company Superwszon
Office of the Insurance Comnnssmner
PO Box 40255
Olympia, WA 98504-0255

Mailing Address: P. O. Box 40255 » Olympia, WA 98504-0255
Streel Address: 5000 Capitol Blvd, = Tumwater, WA 98501
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FINDINGS OF FACTS, CONCLUSIONS OF LAW
AND FINAL ORDER ON HEARING
Global Rescue, LLC, Docket No. 10-0039 - Page 2

Pursuant to Title 34 RCW, particularly RCW 34.05.434; and 34.05.461, Title 48 RCW,
particularly 48,04.010; and Chapter 10-08 WAC, particularly WAC 10-08- 210 and 10-08-250;
and after notice to all interested parties and persons, the above-entitled matter came on regularly
for hearing before the Office of Insurance Commissioner for the state of Washington
commencing at 10:00 a.m., on April 19, 2010. Global Rescue, LLC requested that the hearing be
held by telephone and, after consideration of the nature of this case and the provisions of WAC
10-08-180, the undersigned granted said request and all parties appeared by telephone. All
persons to be affected by the above-entitled matter were given the right to be present at such
hearing during the giving of testimony, and had reasonable opportunity to inspect all
documentary evidence and present oral and written statements. The Insurance Commissioner
appeared pro se, by and through Marcia Stickler, Esq., Staff Attorney in his Legal Affairs
Division of the Office of Insurance Comumissioner. Lee Calligaro, Esq., of Epstein Becker &
Green, P.C,, in Washington, D.C., appeared on behalf of Global Rescue, LLC. Global Rescue,
LLC. requested the right to appear by telephone and, there being no objection from the Insurance
Commissioner, the undersigned determined that the standards set forth in RCW 34.05.449 were
met and said request was granted. Therefore, all parties appeared by telephone during all stages
of this proceeding.

NATURE OF PROCEEDING

The purpose of the hearing was to hear argument as to whether the product which Global
Rescue, LLC is selling and underwriting is “insurance” in Washington State as defined in the
Washington State Insurance Code and therefore whether Global Rescue, LLC, in selling and
- underwriting this product is acting as an insurance company in Washington State. The Insurance
. Commissioner’s position is that Global Rescue LLC’s product which Global Rescue, LLC is
selling is insurance and therefore in selling and underwriting this product, Global Rescue, LLC is
acting as an insurer in Washington State. Global Rescue, LLC asserts that its product is not
insurance and therefore it is not acting as an insurer in Washington State. On Eebruary 18, 2010,
Global Rescue, LLC, with agreement of the Insurance Commissioner, filed a demand for hearing
herein pursuant to RCW 48.04.010, requesting the undersigned to consider the facts and
applicable law involved in this matter and to enter a Declaratory Order determining whether or
not the Global Rescue, LLC product is “insurance” in the state of Washington and therefore
subject to the jurisdiction of the Washington State Insurance Commissioner,

FINDINGS OF FACTS

Having considered the evidence and arguments presented at hearing, and the documents on file
herein, the undersigned premdmg officer demgnated to hear and determine this matter finds as

follows:

1. The hearing was duly and properly convened and all substantive and procedural
requirements. under the laws of Washington State have been satisfied. This Order is entered
pursuant to Title 48 RCW and specifically RCW 48.04; and Tltle 34 RCW and specifically, for
good cause shown, RCW 34.05.461(8).




FINDINGS OF FACTS, CONCLUSIONS OF LAW
AND FINAL ORDER ON HEARING
Global Rescue, LLC, Docket No. 10-0039 - Page 3

2. The parties agree on the facts of this case. [Insurance Commissioner’s OIC Hearing
Memorandum filed March 23, 2010 at p. I; Global Rescue, LLC’s Respondent’s Hearing
Memorandum filed April 13, 2010 at p. 2,] Global Rescue, LLC (“Global Rescue™) is a for-
profit company that, for a membership fee, will evacuate and transport a medically-
compromised subscriber to the hospita] of his or her choice from anywhere in the world, with a
maximum cost limit of $500,000 per subscriber during the term of the contract. Subscribers can
sign up for as little as a one-week subscription or annual subscriptions. It uses in-house medical
and paramilitary-type personnel "as well as medically-equipped air ambulances, surface
transportation, charter aircraft, helicopters, and commercial aircraft. For an additional fee,
Global Rescue will evacuate a subscriber who is in personal danger for a security-related
reason, e.g. a coup, natural disaster, etc., back to his or her home. Global Rescue has individual

- consumer subscriptions as well as corporate subscriptions. [Exs. 1 and 2 to OIC Hearing
Memorandum,] Other core “mempber services” which Global Rescue provides its subscribers on
a 365 day per year, 24 hours per day basis include medical consultations, visa and passport
services, emergency message relay to family members, and transport of mortal remains. [Ex. 3
to OIC Hearing Memorandum.] . Global Rescue solicits its product nationwide. [Ex. 3 to OIC

. Hearing Memorandum.] '

3. The parties also agree that Washington residents have purchased Global Rescue
subscriptions in Washington and that Global Rescue does not hold, and has not applied for, a
certificate of authority from the Washington State Insurance Commissioner (“OIC>) to act as an-
insurer in Washington State. [Insurance Commissioner’s OIC Hearing Memorandum filed
March 23, 2010 at p. I; Global Rescue, LL.C’s Respondent’s Hearing Memorandum filed April

13,2010 at p. 2.]

4, The parties also agree that, in the event a subscriber requires evacuation covered under -
the Global Rescue coniract, Global Rescue itself provides the services, using its own staff, in-
house medical and paramilitary-type personnel as well as medically-equipped air ambulances, -
surface transportation, charter aircraft, helicopters, and commercial aircraft. While Global
Rescue may charter e.g. a helicopter or other equipment necessary to perform these evacuation
services, it uses its own staff to actually perform the evacuation services and does not contract
with any other entity to provide the evacuation services. [Insurance Commissioner’s OIC
Hearing Memorandum filed March 23, 2010 at p. 1; Global Rescue, LLC’s Respondent’s
Hearing Memorandum filed April 13, 2010 at p. 2.]

5. The parties also agree that Global Rescue is not licensed under RCW 18.73.130 which
requires the applicant to demonstrate that the ambulance service’s operation is consistent with
the statewide and regional emergency medical services and trauma care plans established by the
" Department of Health under Chapter'70.168 RCW, indicating the general area to be served and
the number of vehicles to be used, each of which must be individually licensed. Further, Global
Rescue is not exclusively an air ambulance service, does not perform services compatible with
the statewide or regional trauma care plan and often uses vehicles that do not fit the definition
of “ambulance” in RCW 18.73,130. Finally, there is cwrently no alternate registration or
licensing framework for ambulance/evacuation services in Washington into which Global




FINDINGS OF FACTS, CONCLUSIONS OF LAW
AND FINAL ORDER ON HEARING
Global Rescue, LLC, Docket No. 10-0039 - Page 4

Rescue otherwise fits., [Insurance Commissioner’s OIC Hearing Memorandum filed March 23,
2010 at p. I; Global Rescue, LLC’s Respondent’s Hearing Memorandum filed April 13, 2010 at

p-2] .
- CONCLUSIONS OF LAW

1. The facts, as set forth in Findings of Facts above, are not in dispute. This case solely -
concerns a question of law, and therefore the parties have requested the undersigned to enter a
declaratory ruling herein. : ‘

2. An alternate form of authorization exists in RCW 18.73.130 for air ambulance services,
Thowever Global Rescue is not authorized to operate under that statute. Specifically, Global
Rescue is not exclusively an air ambulance service; does not perform services compatible with
the statewide or regional trauma care plan contemplated in that statute; often uses vehicles that
do not fit the definition of “ambulance” therein; and is not and has never sought authorization
under RCW 18.73.130 to do business in Washington State. Further, there is currently no
alternate registration of licensing framework for ambulance/evacuation services in Washington
into which Global Rescue otherwise fits, Therefore, correctly, the parties .agree that a-
declaratory ruling herein properly falls under Title 48, the Washington State Insurance Code.

3. The legal issue in this case is whether the product which Global Rescue sells is
“nsurance” as defined in RCW 48.01.040, If Global Rescue’s product is “insurance” as
defined therein, then, in order to sell its product to Washington residents, RCW 48.05.030(1)
requires that Global Rescue must be authorized by a certificate of authority issued to it by the
Commissioner. : '

4. RCW 48.01.040, enacted in 1947, defines “insurarice” as follovrs:

Insurance is a coniract whereby one undertakes to indemnify another or pay a specified
amount upon determinable contingencies. 3

5. The OIC does not contend that Global Rescue contracts to pay a specified amount upon
determinable contingencies. More specifically, therefore, the issue in this case is whether the
product which Global Rescue sells is a confract whereby [Global Rescue] undertakes to
indemnify another ... upon determinable contingencies and is therefore “inswrance” as defined

in RCW 48.01.040, [Emphasis added.]

e The OIC argues that for Global Rescue to promise to “indemnify” its subscribers
includes promising to provide services such as those the Global Rescue confract
promises its subscribers in the event of an occurrence covered under the contract.
For this reason, the OIC argues, the Global Rescue contract is “insurance” as
defined ih RCW 48.01.040. '

o In contrast, Global Rescue argues that its contract does not promise to
“indemnify” its subscribers because it only promises to provide services in the




FINDINGS OF FACTS, CONCLUSIONS OF LAW
AND FINAL ORDER ON HEARING
Global Rescue, LL.C, Docket No. 10-0039 - Page 5

event of an occurrence covered under the contract. Speciﬁcal]y: Global Rescue
argues, 1) the staff of Global Rescue itself actually provides the services rather
than hiring another entity to do so; and 2) Global Rescue pays no money to, and
does not reimburse, subsctibers any amounts of money in the event of an
occurrence covered under the contract, For this reason, Global Rescue argues, its
contract is not “insurance” as defined in RCW 48.01.040,

6. While, as above, Washington’s statute defining “insurance” was changed in 1947, it is
somewhat informative to consider that its predecessor, the 1911 Washington statute defining
“insurance” (Laws 1911, Ch. 49, p.161; 3 Rem. & Bal. Code, Sec. 6059-1), Rem.Rev.Stat., Sec.
7032, stated.:

Insurance is a coniract whereby one party called the ‘insurer,’ for a consideration,
undertakes to pay money oy its equivalent, or to do an act valuable to another party called the
‘insured.’ or to his ‘beneficiary,’ upon the happening of the hazard or peril insured against,
whereby the party insured or his beneficiary suffers loss or injury. [Emphasis added.] -

Accordingly, the 1911 definition of “insurance” was uniformly adopted in case law, which
determined that a contract was “insurance” and therefore subject to the authority of the Insurance
Commissioner if it is a contract whereby one party, called the “insurer,” for a conmsideration,
undertakes to pay money or its equivalent, or to do an act valuable to another party, called the
 “insured,” or his beneficiary, upon the happening of the hazard or peril insured against,
whereby the party insured or his beneficiary suffers loss or infury, .... State v. Universal Service
Agency (1915) 87 Wash, 413, 151 P. 768, Am.Ann.Cas. 1916C, 1017. -

7. In 1948, the year after the current 1947 statute was enacted, the Washington State Supreme
Court, in In-re Xnight’s Estate, 31 Wash.2d 813, 199 P.2d 89 (1948), noted that it would be
helpful to define “insurance” in order to better understand the issue in that case. In defining
“insurance,” the Kmight court first adopted the definition provided by multiple authoritative
treatises, and then promptly went on to cite the new 1947 statute, presenting no distinction
between the two definitions: “Insurance,” in its general sense, may be defined as an agreement
by which one person, for a consideration, promises to pay money or its equivalent, or to perform
some act of value, to or for the bengfit of another person, upon the ... loss, or injury of someone
or something as the result of specified perils. ... In Sec. 48 .01.04, p. 189, of the present
‘insurance code of the state of Washington, Laws of 1947, chapter 79, p. 189, “insurance” is
defined as a contract whereby one undertakes 10 indemnify or pay a specified amount to another
upon determinable contingencies. [Emphasis added.] While, as Global Rescue points out, the
issue in Knight concerned tax on cash values of life insurance policies, it is still telling that the
Washington Supreme Court adopted the general definition of insurance provided by
Washington’s 1911 statute and authoritative treatises right along with Washington’s 1947 statute
at issue herein. Further, the Knight definition of insurance is also cited in RCWA 48.01.040

. decision note 1, para. 3 (West 2010). : : :

8. In further effort to determine whether the 1947 Washington Stage Legislature had any
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AND FINAL ORDER ON HEARING
Global Rescue, LLC, Docket No. 10-0039 - Page 6

intent at all to change the definition of “insurance” in enacting RCW 48.01.040, the undersigned
" has also carefully reviewed Session Laws of the State of Washington, Twelfth Session, 1911,
compiled in chapters with marginal notes by the then Secretary of State; has reviewed Session
Laws of the State of Washington Thirtieth Session 1947 compiled in chapters by the then
Secretary of State and marginal notes by the then Attorney General; House and Senate Journals
from 1947, the 1947 Bill Book, and the Insurance Code of the State of Washington 1947 along
with an appendix attached thereto. There is literally no discussion, notes or other indication of
any intent by the 1947 Washington State Legislature, in enacting RCW 48.04.010, to do anything
other than simply streamline — modernize — the language of the definition of “insurance.” There
is no indication that the Legislature intended to narrow, broaden or otherwise change the 1911
definition of “insurance,”

9. Further, there is a plethora of authority provided in case law aside from Knight. supra,
and authoritative treatises advising that whether an entity contracts to pay money to a subscriber
in the event of specified ocourrences or whether it contracts to perform specified activities in the
event of specified occurrences is of no significance in a determination of whether the contract is

insurance: e.g., Appleman, Insurance Law and Practice § 7003 (Revised Vol 12 1981, Pt. 49,

Ch. 256). Appleman, Insurance Law and Practice § 7001 (Revised Volume 12 1981) confirms
that it is not necessary to constitute an insurance contract that the insurer's obligation be one for

the payment of money, since it may be its equivalent or some act of value to the insured on the
occurrence of the loss. Further, Insurance being a coniract of indemnity, the loss must be
adjusted with the principle of replacing the insured as nearly as possible as he was when the risk
began, the object being to make the insured whole at the insurer’s expense. 1d, Further, J.G.
Crouch, Cyclopedia of Insurance Law § 1.9 (2d ed. 1984) confirms that although ordinarily
thought of as requiring the payment of money, an insurance coniract need not require the
payment of money, but may require compensation of another by giving the equivalent of money
oF rendering some act of value to the insured. Finally, e.g., in Guaranteed Warranty Corp.. Inc.
v. State ex rel. Humphrey, 533 P.2d 87, 23 Ariz. App. 327 (1975) cited in Appleman, Insurance
Law and Practice § 7003 (Revised Vol. 12 1981), the court held that a proposed “warranty
agreement” contract whereby defendant would replace television picture tubes which failed as a
result of manufacturing defects after manufacturer’s warranty period had expired and would
provide services and labor and/or maintenance of a television set in the event of a faulty picture
tube caused by manufacturing defects involved a plan to indemnify purchasers and constituted an
insurance contract which could not be sold without license to sell insurance. In this case and
others, clearly the court includes performance of specified activities in the event of specified
occurrences within the definition of the term “indemnification.”

10, Based upon the Conclusions above, although it is more streamlined, neither a reading of
the applicable RCW 48,01.040, applicable case law, authoritative treatises, or the arguments
presented by Global Rescue can reasonably be read to support a conclusion that the cuirent RCW
48.01.040 narrows the definition of “insurance” in this state from the wording of the
aforereferenced 1911 statute and the definition provided in authoritative treatises: “Insurance” as
set forth in RCW 48.01.040 is a confractual commitment to “indemnify” an insured or
beneficiary in the event of specified occurrences. To “indemnify” includes a commitment to
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perform specified activities in the event of specified perils; it is not limited just to the payment of
money to the insured or beneficiary.

11, Based upon the above Conclusions, the Global Rescue contract at 1ssue herein constitutes
“insurance” under the definition of insurance set forth in RCW 48.01.040."

12. Because it has been concluded that the subject Global Rescue contract is “insurance” as
set forth in RCW 48.01.040, then pursuant to RCW 48.05.030(1) Global Rescue may not act as -
an insurer and shall not transact insurance in Washington State unless it is authorized to do so by
a certificate of authority issued to it by the Washington State Insurance Commissioner.

13. Based upon the Conclusions above, and pursuant to RCW 48.01.040" and RCW
48.05.030(1), it is reasonable that the. Washington State Insurance Commissioner require Global
Rescue to be authorized as an insurer by a certificate of authority issued to it by the Washmgton
State Insurance Commissioner before it acts as an insurer and before it transacts insurance in

Washington State
DECLARATORY ORDER

On the basis of the foregoing Findings of Facts and Conclusions of Law,

IT IS HEREBY DECLARED AND ORDERED that the Global Rescue, LLC contract at issue
herem is “msurance” under the definition of insurance set forth in RCW 48.04.040. _

IT IS FURTHER DECLARED AND ORDERED that, pursuant to RCW 48.05. 030(1) in
order to act as an insurer in Washington State, and in order to transact insurance in Washington
State, Global Rescue, LLC must be authorized by a certificate of authority issued to it by the
Washington State Insurance Commissioner.

This Declaratory Order is entered pursuant to Title 34 RCW particularly RCW 34.05.434 and
34,05.461; Title 48 RCW, part1cular1y 48.01,040 and 48.05,030(1); Title 284 WAC; Chapter 10-
08 WAC, particularly WAC 10-08-210 and 10-08- 250 and the aforereferenced case law and

authoritative treatises.

This O1der is entered at Tumwater, Washington, 1hlS ‘J_%,y of October 2010.

" PATRICIA D. PETERSEN ~—
PRESIDING OFFICER

! The only mgmﬁcant change in the 1947 statute might bc the absence of the element of compensation to be received
by the insurer for assuming responsibility under the insurance contract, which is not at issue herein and which would

be included as a matter of contract Jaw.
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Pursuant 10 RCW 34.05.461(3), the parties are advised that they may seek reconsideration of this
order by filing a request for reconsideration under RCW 34.05,470 with the undersigned within
10 days of the date of service (dale of mailing) of this order. Further, the parties are advised that,
pursuant 1o RCW 34.05.514 and 34.05.542, this order may be appealed to Superior Court by,

within 30 davs after date of service (date of mailing) of this brder, 1) filing & petition in the.

Superior Courl. al the petitioner’s option. for (a) Thurston County or (b) the county of the

pelitioner’s residence or principal place of business: and 2) delivery of a copy of the petition to
the Office. of the Insurance Commissioner; and 3) depositing copies of the petition upon all other
parties of record and the Office of the Attorney General in the United States mail. If a party

chooses 1o file a petition in the Superior Court, he or she may, buf is not required to, first file a

request Tor reconsideration. For further information 65 to obtain copies of the applicable statutes,
the parties may contact the administrative assistant to the undersigned,

Declaration of Mailing

I declare under penalty of perjury under the laws of the State of Washington that on the date listed below, I mailed or caused
delivery through normal office mailing custom, a true copy of this document to the following people at their addresses listed

above: Lee Calligaro, Esq., Mike Kreidler, Michael G. Watson, Carol Sureau, Esq., Marcia Stickler, Esq., and James T. Odiome, |

CPA, D,
DATED this “'h“'day of October, 2010,

m/\h&m '

NICOLEKELLY —79




