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RE EIVED
 
D EXPEDITE 
D No Hearing is Set AUG242009 
0' Hearing is Set 

INSURANCE COMMISSIONERDate: September 4, 2009 
COMPANY SUPERVISIONTime: 9:00 a.m. 

The Honorable Judge McPhee 

STATE OF WASHINGTON
 
THURSTON COUNTY SUPERIOR COURT
 

MIKE KREIDLER, NO. 04-2-02427-4 
INSURANCE COMMISSIONER, 

AMENDED 
Petitioner, CERTIFICATE OF SERVICE 

v. 

CASCADE NATIONAL INSURANCE 
COMPANY, 

Res ondent. 

This will hereby certify that on the 21st day of August, 2009, I served a true and correct 

copy of the Civil Notice of Issue; Motion for Temporary Restraining Order, Order to Show 

Cause Re: Preliminary Injunction, and for Declaratory Order; Declaration of Marshall 

McGirmis in Support of Temporary Restraining Order, Order to Show Cause Re: Preliminary 

Injunction, and for Declaratory Order; Declaration of Carol Sureau in Support of Temporary 

Restraining Order; Order to Show Cause Re: Preliminary Injunction, and for Declaratory 

Order; Declaration of Heather Polz in Support of Temporary Restraining Order; Order to 

Show Cause Re: Preliminary Injunction, and for Declaratory Order; (Proposed) Order 

Granting Preliminary Injunction and Motion for Declaratory Judgment; (Proposed Order for 

Temporary Restraining Order and Show Cause Hearing Date Re: Preliminary Injunction; 

Stipulated Order for Temporary Restraining Order and Show Cause Hearing Date Re: 

Preliminary Injunction; amended Civil Notice of Issue; amended Order for Temporary 

ATTORNEY GENERAL OF WASHlNGTON
 
I 125 Washington Stree t SE
 

PO Box 4D100
 
Olymp ia, WA 98504-0100
 

CERTIFICATE OF SERVICE 
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Restraining Order and Show Cause Hearing Date Re: Peliminary Injunction; and this 

Certificate of Service via the U.S. Mail, first-class postage prepaid, in sealed envelopes, from 

Olympia, Washington, to the following interested parties: 

Elizabeth J. Anderson, Sr. VP
 
Columbia Bank
 
Special Credits Department
 
1301 "A" Street
 
Tacoma, WA 98401
 

Harold Anderson 
P.O. Box 3626
 
Sun River, OR 97707
 
Former President ofCascade Majority Shareholder 

(Also via email) 

Terrence J. Donahue
 
Eisenhower & Carlson
 
1201 Pacific Avenue, Suite 1200
 
Tacoma, WA 98402-4395
 
Attorney for Columbia Bank 

Michael Gossler 
Attention: Karen Oliphant 
Montgomery Purdue Blankinship Austin
 
701 Fifth Avenue, Suite 550
 
Seattle, WA 98104-7096
 
Attorneys for Harold Anderson 

Joseph K. Hegedus
 
Lewis Brisbois Bisgaard Smith
 
221 N. Figueroa Street, Suite 1200
 
Los Angeles, CA 90012
 
Special Request for Notice 

Jeffrey A. King
 
Kent & Wittekind PC
 
111 W Monroe, Suite 1000
 
Phoenix, AZ 85003
 
Attorneys for Insureds TIY Us Trucking + Rufer 

Brian F. Kreger
 
Ryan Swanson Cleveland
 
1201 Third Avenue, Suite 3400
 
Seattle, WA 98101-3034
 
Attorney for Gudeman & Weiss 

I I I
 

ATTORL'lEY GENERAL OF WASHTNGTON CERTIFICATE OF SERVI CE 2
 
1125 Washington Street SE
 

PO Box 40 100
 
Olympia, WA 9850 4--0 100
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William T. Lebo, CPCD, President
 
Lebo Mgmt & Insurance Consulting
 
14722 38th Avenue NE
 
Lake Forest Park, WA 98155
 
Former Outside Director of Cascade 

Thomas S. Linde
 
Law Offices of Laurin S. Schweet
 
295 so'" Avenue SE, Suite 102
 
Mercer Island" WA 98040
 
Attorneys for Bank ofAmerica NA,
 
Creditor ofMBR Corp (Allied...)
 

Eric Mendoza
 
Bank of America NA
 
CA9-702 -03-03, POB 479
 
Pasadena, CA 91102-6 102
 
Creditor ofMBR Corp (Allied...) 

Larry Morrison, President
 
Business Transition Network, Inc.
 
165 15 Still y Way
 
Arlington, WA 98223
 
Fornter Outside Director of Cascade 

W. Theodore Vander WeI
 
Atto rney at Law
 
10500 NE 8th Street, Suite 1900
 
Bellevu e, WA 98004
 
A ttorney for Morrison and Lebo 

Mali na N. Vitek , Esq.
 
Rox borough Pomerance NY E LLP
 
5820 Canoga Avenue , Suite 250
 
Woodland Hills, CA 9 1367
 
A ttorneysfor Ma instay Busin ess So lutions 

John W. Wolfe
 
Wolfe Le inback
 
701 Fifth Avenue, Suit e 611 0
 
Seattle, WA 98104-7043
 
A ttorney f or Harold A nderson 

Mike Krei dler, Ins. Commissioner
 
Office of Insurance Commissioner
 
P. O. Box 40256
 
Olympia, WA 98504-0256
 

CERTIFICATE OF SERVICE 3
 ATT ORNEY G ENERA L O F WASH INGTO N 
1125 Washi ngton Street SE 

PO Box 40100
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Marshall McGinnis, Deputy Receiver
 
clo Cascade National Insurance Company
 
PO Box 3366
 
Bellevue, WA 98009-3366
 
For Cascade National Insurance Company 

Jim Odiorne, Receiver
 
Office Of Insurance Co mmissioner
 
P.O. Box 40255
 
Olympia, WA 98504-0255
 
For Cascade National Insurance Company 

Victoria L. Vreeland
 
Gordon Thomas Honeywell
 
600 University St Suite 2 100
 
Seattle, WA 9810 1-4 185
 

Alaska Guaranty Association
 
1401 RudakofCircle
 
Anchorage, AK 99508
 

C. Guerry Co llins, Esq .
 
Lord Bissell & Brooke, LLP
 
300 S. Grand Avenue , 8th Floor
 
Los Angeles, CA 90071
 
For CA In s. Guarantee Association (CIGA) 

Oregon Ins. Guaranty Associ ation
 
10700 SW Beaverton Hwy, Suite 426
 
Beaverton , OR 97005
 

W A Insurance Guaranty Association
 
clo Western Guaranty Fund Services
 
1720 S. Bell aire, Su ite 408
 
Denver, CO 80222
 

A lask a Di vision of Insurance
 
Linda S. Hall , Directo r of Juneau Offi ce
 
State Office Building, 9th Floor
 
333 Willoughby Avenue
 
Juneau , AK 998 01
 

Cali fornia Department of Insurance
 
John Garamendi, Insurance Commissioner
 
300 South Spring Street, So uth Tower
 
Los Angel es, CA 900 13
 

OR Dept. of Co nsumer and Bu siness Sv cs .
 
Joel A rio, Ins. Di vision Administrator
 
350 W inter Street NE, Room 440
 
Salem, OR 97309
 

CERTIFICATE OF SERVICE 4
 ATTORNEY GENERAL OF WASHINGTON
 
1125 Washington Street SE
 

PO Box 40 100
 
Olympia, WA 98504- 0 I00
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Michael W. Mayberry,
 
Matthew B. Edwards,
 
Owens Davies, P.S.
 
111 5 West Bay Drive, Suite 302
 
Olympia, WA 98502
 
A ttorneys f or R espondents Marcel M atar & Statewide General In surance Agency, In c. 

Bri an L. Budsberg
 
PO Box 1489
 
Olympia W A 9850 7-1489
 
Attorney f or Respondents Mar cel Iliatar & Statewide General In surance Agency, In c. 

John Mellen
 
Law Offices of Keller Rohrback L.L. P.
 
120 I Third Avenue, Sui te 320 0
 
Seattle, WA 981 01-3052
 
A ttorneys fo r Har old Anderson 

Richard Al an Stout
 
Richard Alan Stout, Attorney at Law LLC
 
18160 Cottonwood Road PMB 273
 
Sunriver, OR 97707
 
A ttorney fo r A mica M utual In surance Co. 

Bradley W . Hoff
 
Christopher M. Alston
 
Foster Petter PLLC
 
11 11 Third Avenue, Su ite 3400
 
Seattle, WA 98 101-3299
 
A ttorneys for Claimant Jam es T. Feltman 

oATED this 21st day of August, 2009 . 

~~%it~ 
RLA AUM ILLER 

Legal Assistant 

CERTIFICATE OF SERVICE ATTO RNEY GJ:\ERA L OF WASHINGTON s 
11 25 Washington Street Sf'
 

POBox 40100
 





1 o EXPEDITE (Iffiling within 5court days ofhearing) 
o Hearing is set:2 

Date: September 18,2009 
Time: 9:00 a.m. 
Judge/Calendar: Judge Thomas McPhee 

4 1If----------------------I 
SUPERIOR COURT OF WASHINGTON 

5 

3 

FOR THURSTON COUNTY IIf------:::~~-=-:::=..=-=-=-=...::...:.-;;;:.".:::....::~-=-=----__j 

6 
Mike Kreidler, Insurance Commissioner 

7 Plaintiff/Petitioner, 
VS. 

8 
Cascade National Insurance Company 

9 Defendant/Respondent. 

FILED
l AUG 2 0 2009 I 
..J 

SuPtHIOA COt.;"T 
BETTY J GOULD 

= THlI~~mN C9lJ~i'1 CLERK 

NO. 04-2-02427-4 

CIVIL NOTICE OF ISSUE (NTIS) 
Clerk's Action Required 

10 
TO: THURSTON COUNTY CLERK and to all other parti es listed herein: 

11 PLEASE TAKE NOTICE that an issue oflaw in this case will be heard on the date below and 
the Clerk is dir ected to note this issue on the calendar checked below. 

12 
Calendar Date:' Se~tel1lbel 18,3009,9:00 a.m. Day of Week: Friday 

1 3 Avbu5+ 2.)2..00'1 

IMPORTANT WARNING: If this Notice ofIssue is not timely filed, contains a wrong day or 
14 date, or is scheduled for a wrong calendar date, your hearing will not be scheduled. You will not 

be not ified. 
1 5 

Bench/ Judge Cop ies: 
1 6 Filing Deadline s: 

Confirmation: 
17 

1 8 Court Address: 

Deliver to Superior Court, Building 2, Rm. 150 
By 12:00 noon,S court days preceding the scheduled hearing da te [LCR 5(b)(2)] 
Confirm at www.co.thurston.w3.us/clerk by clicking on Hearing Confirmation, by calling 
(360) 786 -5423 by 12:00 noon three court days prior to the hear ing dale [LCR 16(f)(2)] . 
2000 Lakerid ge Drive SW, Building 2, Olympia WA 98502. 

1 9 o CIVIL MOTIONS (Friday - 9:00 am) 
CONFIRMATION REQUIRED 

2 0 
ASSIGNED JUDGE: 

2 1 o Judge Thomas McPhee 

22 
o Judge Richard D. Hicks 

o Judge Anne Hirsch 

2 3 o Judge Carol Murphy 

24 
o UNLAWFUL DETAINERS (Friday - 10:00 am) 

25 CONFIRMATION REQUIRED 

26 
o DOL REVOCATIONS (Friday-9:00 am) 

27 CONFIm1AT ION REQUIRED 

28 

o RALJ ApPEALS (Tuesday - 9:00 am) 
No Confi rmation Necessary 

Type of Motion: 

o Default 

o Discovery 

o Summary JudgmentlDismissa1 

o Chan ge Venue 

o Cont inue Trial 

o Show Caus e 

o Present Order 

o TRO/Preliminary Injunction 

It!Other: Declaratory Order 

I 
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Certificate of Service 

lRESENTZPARTY: 
I certify that on August 20, 2009, I ,f deposited in the 

Sign: 77:: XoA -United States mail, 0 delivered through a legal messenger 
service, 0 personally delivered, a copy of this document Print/Type Name: Heather L. POIZ·~ 
to the attorney(s) of record for ,f Plaintiffi' 

WSBA # 30502 (if attorney) Petitioner ,f Defendant/Respondent ,f All Other Parties 
of Record. Address: PO Box 40100
 

City/State/Zip: Olympia, WA 98504-0100
 O·~~~ 
Attorney for: Insurance Commissioner Attorney for 0 Plaintiff/Petitioner 

o Defen dant/Resp ondent Telephone: (360) 664-0865
 o Other: Darla Aumi ller, Legal Assistant to
 
Heather L. Polz, AAG
 Date: 08120/2009 

i
 

LIST NAMES, ADDRESSES & TELEPHONE NUMBERS
 
OF ALL PARTIES REQUIRlNG NOTICE
 

A LIST OF ALL THE PARTIES AND COUNSEL
 
SERVED, AND PERSONS SERVED WITH
 
COURTESY COPIES, IS IN THE CERTIFICATE
 
OF SERVICE, WHICH IS FILED HEREWITH ON
 
AUGUST 20, 2009
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o EXPEDITE 
o No Hearing is Set 
0 Hearing is Set
 

Date:
 
Time:
 

The Honorable Judge McPhee 

STATE OF WASHINGTON 
THURSTON COUNTY SUPERlOR COURT 

MIKE KREIDLER, 
INSURANCE COMMISSIONER, 

Petitioner, 

v. 

CASCADE NATIONAL 
INSURANCE COMPANY, 

Res ondent. 

NO. 04-2-02427-4 

ORDER FOR TEMPORARY 
RESTRAINING ORDER AND 
SHOW CAUSE HEARlNG DATE 
RE: PRELIMINARY 
INJUNCTION 
t}?ROPOSE~] _ 

Cascade National Insurance Company, In Liquidation, ("Cascade") and the 

Washington State Office of the Insurance Commissioner, Mike Kreidler Insurance 

Commissioner, (collect ively the "OIC") brought a Motion for a Temporary Restraining Order 

for hearin g on August 20, 2009. Cascade and the OIC were represented by ROBERT M. 

MCKENNA, Attorney General, HEATHER POLZ and MARTA DELEON, Assistant 

Attorneys General. Requestor Columbia Bank (did) (did not) appeared and was repre sented 

by DONALD ANDERSON, of Eisenhower & Carlson, PLLC. The Court considered the 

Motion for Temporary Restraining Order, and Declarations of Carol Sureau, Marshall 

McGinness, and Heather Polz in support thereof, the records filed to date in this matter, and 

heard the argument of counsel. 

ATTORNEY GENERAL OF WASH ft'WTON ORDER FOR TEMPORARY 
, /25 washington Street SE RESTRAINING ORDER AND SHOW PO Box 40100
 

CAU SE HEARING DATE RE: Olympia, WA 98504·0100
 
(360) 664-9006 PRELIMINARY INJUNCTION 



I. FINDINGS AND CONCLUSI S 

1. The Court finds that irreparable harm will result 0 Cascade if this Order is not2
 

3
 entered because the staff time and resources that would be equired to respond to Columbia 

4 Bank's public records request before thi s Court determi es if the records in the Receivers ' 

5 possession are public records would be a waste of Ca ade ' s assets , 

2 . The Court finds that the Cascad and its Recei vers, and the OIC have a6 

7 reasonable likelihood of prevailing on the me . s in their request for a preliminary injunction 

8 and permanent injunction. Cascade and it Re cei vers have a clear legal and equitable right 

9 under the Insurance Code to prevent the aste of Cascade's assets. 

3. The Court finds th at t is appropri ate to temporaril y rest rain the Requestor10
 

11 from seeking records that are not earl y subject to the Public Records Act.
 

12 

II. ORDER 

r 
13 

14 Therefore, good cause appearing, IT IS HEREBY ORDERED that : 

The Rsquo3tor, Columbia Bartle3, is prohibited from leqt1C3til1g leeor~ 

16 -sr~ oxdJJ:.iv e 1; , in the possessjon of Ca3eade OF its Reeei veIs utItil this Court het" .an 

opport'lnity to geternline 'Nh@thsf those retold.,; atC subject to tire Public :.RecOlds Aet;,17 

18	 2. No penalties shall accrue for failure by the Ole or Cascade to pr oduce 

do cuments exclusively in the possession of Casc ade or its Re ceivers until this Court has an19
 

opportunity to determine whether those records are subject to the Public Records Act;
 20
 
2 l
 

21 3. This temporary restraining order shall go into effect on August)O, 2009, at 

~ 22 / /.'3{) ~. and shall remain in effect until thi s court has an opportunity to decide 

Cascade's motion for a preliminary injunction;23
 
~ p.~-h -e 50 ~
 

24 4 . R.equeStOl Columbia B,Hl:k i" ordered to show cause why the preliminary 

25 injunction sho uld n ot be entered on~, 2009, at / GJ~; and t : 

~26 0\L -,6 (-eotmfrcJ .~ frO au~ ~"--#;D-;:;:j:s;h~ 
:t~Sb~~~~~'<l\'-- a2~ (1 'JeV u,;:;f, 

ATTORNEY GENERAL OF WASHfNGTON ORDER FOR TEMPORARY	 2 
11 25 Washington Street SE 

RESTRAINING ORDER AND SHOW PO 80x 40100 
CAUSE HEARING DATE RE: Olympia. WA 98504·0 100 

(360) 664·9006 PRELIMINARY INJUNCTION 
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5. Pursuant to RCW 4.92.080, no security bond shall be required of the State of 

Washington in this matter. 

Dated this yl day of August, 2009. 

Presented by: 

ROBERT M. MCKENNA 
Attorney General 

Heather Po1z, WSBA #3050 
Assistant Attorney General 
Attorneys for the Re ceiver to 
Cascade National Insurance mpany, in Liquidation 

arta DeLeon, WSBA #35779 
Assistant Attorney General 
Attorneys for the OIC 

Approved as to form and Presentation Waived, 
EISENHOWER & CARLSON, PLLC 

22 

23 

Donald Anderson, WS 73 
Attorneys for Requestor Columbia Bank 

24 

26 

ORDER FOR TEMPORARY 
RESTRAINING ORDER AND SHOW 
CAUSE HEARING DATE RE: 
PRELIMINARY INJUNCTION 

3 ATIORNEY GENERAL OF WASHINGTON 
1125 Washington Street SE 

PO Box 40100 
Olymp i a, W A 98504-0 I 00 

(360) 664-9006 





1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0 

1 1 

1 2 

1 3 

1 4 

1 5 

1 6 

1 7 

18 

1 9 

2 0 

2 1 

2 2 

23 

2 4 

25 

2 6 

27 

2 8 

D EXPEDITE (if filing with in 5 court days ofhearing) 
[{[ Hearing is set: 

Date: September 18, 2009 
Time: 9:00 a.m. 
Judge/Calendar: Judge Thomas McPhee 

SUPERIOR COURT OF WASHINGTON 
FOR THURSTON COUNTY 

Mike Kreidler, Insurance Commiss ioner 
Plaintiff/P etiti oner, 

YS . NO. 04-2-02427-4 

CIVIL NOTICE OF ISSUE (NTIS) 
Defendant/Respondent. 

Cascade Na tional Insurance Company 
Clerk's Action Required 

TO: THURSTON COUNTY CLERK and to all oth er parties listed herein: 

PLEASE TAKE NOT I CE that an issue oflaw in this case will be heard on the date below and 
the Clerk is directed to note this issue on the calendar che cked below . 

Calendar Date: September 18, 2009,9 :00 a.m , Da y of Week: Frida v 

IJVIPORTANT WARNING: If this Notice ofIssue is not timely filed, contains a wrong day or 
date, or is scheduled for a wrong calendar date, your hearing w ill not be scheduled. You will not 
be notified . 

Bench/Judge Copies: Deliver to Superior Court, Building 2, Rm. 150 
Filing Dead lines : By 12:00 noon , 5 court days preced ing the scheduled hearing date [LCR 5(b)(2) ] 
Confir-mation: Confirm at www.co.thurs ton .wa.lls/clerk by c licking on Hearing Confirmati on , by ca lling 

(360) 786-542 3 by 12:00 noon three cour t days prior to the hearing date [LCR 16(£) (2)]. 
2000 Lakerid ge Dri ve SW, Buildi ng 2, Olympia W A 98502. 

Court Ad dress: 

o C IV IL MOTI ONS (Frida y - 9 :00 am) : T yp e of Motion : 
CONFI RJ.'1ATION REQU ED 

ASSIGN ED JUDGE: o Default 

o Judge T ho mas McPh ee o Dis covery 
o Jud ge Richard D. Hicks 

o Jud ge Anne Hirsch o Summary Jud gment/Dismissa l 

o Judge Ca rol Murphy o Chang e Venu e , 
~ - - - - - - - - - - - - - - - - - • - - - - - - - - - - - - - - - - - - - - - ~ - - - - - - ~ - - • • - - - - - - - - - - - - - - - - - - - - I 

o Continue T rial 
o U NLAWFUL D ETAIN ERS (Friday - 10:00 am) 

CONFIRMATI ON REQUIRED o Show Cau se 

o Present Ord er 
o DOL REVOCATIONS (Fr iday-9 :00 am) ,

CONFI RMATION REQUIRED : It!TRO/Preliminary Injunction 
- - - - - - - - - - _ . - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 1 

0" Other: Declaratory Order 
o RALJ A pPEA LS (Tuesda y - 9 :00 am) 

No Confirmation Necessary 
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Certificate of Service
 
PRESENTING PARTY:
 

I certify that on August 20, 2009, I ./ deposited in the
 ~~---. 2.-f;ASign: ~~4~/C::1~'---J2.:::=-:::::::1-LQ~~-===-----11United States mail, 0 delivered through a legal messenger
 
service, 0 personally delivered, a copy of this document
 Pr int/Type Name: Heather L. Polz cJ"
 
to the attorney(s) of record for ./ Plain tiff/
 

WS BA # 30502 (if attorney) Petitioner ./ Defend ant/Respond ent ./ All Other Pa rties
 
of Record. •
 Address: PO Box 40 100
 

City/State/Zip: Olym pia, WA 98504-0100
 O:~~~·~~ 
Attorney for: Insurance Commissioner Attorney for 0 Plaintiff/Petitioner 

o Defendan t/Responden t Te lepho ne: (360) 664 -0865
 
0' Oth er: Darla Aum iller , Legal Assis tant to
 

Heather L. Pol z, AAG
 Date: 08/20 /2009 

LIST NA1\'1ES, ADDRESSES & TELEPH ONE NUMBERS
 
OF ALL PARTIES REQUIRlNG NOTICE
 

A LIST O F ALL THE PARTIES AND COUNSEL
 
SE R VED, AND PERSONS SERVED WITH
 

I CO URTES Y CO PIES, IS IN THE CERTIFICAT E
 
OF SERVICE, WHICH IS FILED HEREWITH O N
 
AUGUST 20, 2009
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0 EXPEDITE 
o No Hearing is Set 
0' Hearing is Set
 

Date : September 18, 2009
 
Time: 9:00 a.m.
 

The Honorable Judge McPhee 

STATE OF WASHINGTON 
THURSTON COUNTY SUPERIOR COURT 

MIKE KR EID LER, 
INS URAN CE CO MMISSIONER, NO. 04-2-0 2427-4 

Peti tioner, 
MO TION FOR TEMP ORARY 

v. RESTRAINING ORDER, ORDER T O 
SHOW CAUS E RE: PRELI MI NARY 

CASCADE NAT IONA L INSURANCE INJUN CT ION, AND FOR 
COMPANY, DEC LARATORY ORDE R 

Res ondent. 

I. RELIEF REQUESTED 

COMES NOW the State of Washington, Office of the Insurance Commissioner, by 

and through its atto rne ys , RO BERT M. MCKENNA, Attorney General, and HEATHER L. 

POLZ, Assistant Attorney Gen eral, and , pursuant to CR 65(b) , CR 57, RCW 7.40.010, RCW 

7.24.010 and RCW 48.31.2 00, moves this Court for an order that: 

1. Declares that Cascade documents that belong to Cas cade and are only in 

Cascade's po sse ssion or the possession of its Receivers are pri vate records and are not 

subject to the Public Records Act; 

2. Prohib its Co lumbia Bank from using the Publ ic Records Act to circumvent 

the Court's exclusive supervision of the Receivership; and 

ATTORNEY GENERAL OF WASHTNGTO,,<MOTION FOR TEMPO RARY 
1125 Washington Street SE 

RESTRAINING ORD ER , ORD ER TO SHOW PO Box ':0100
 
CAU SE RE: PR.tLIMINARY INJ UNCTION Ol ympia, WA 9S 50·j ·0 I00
 

/1 £. () \ L L , I (V',(\ C 
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3. Requires Co lumbia Bank to appear and show cause wh y a preliminary 

injunction sho uld not be entered. 

II. STATEMENT OF FACTS 

On	 or about June 23, 2009, counse l fo r Co lumbia Bank, Do nald And erso n, sent a 

pub lic records requ est to the Office of the Insurance Comm issioner (OIC) seeking numerous 

records regarding Cas cade. Declaration of Carol Sureau (Sureau Decl.), Ex. A. This request 

includes a list of twe lve "b ulle ts" and seeks po tentially tens or hundred s of thousands of 

documents, most of which are private records and are in the custody of Cascade's Deputy 

Receiver, Marsha ll McGinnis, and not the OIC. Declaration of Marshall McGinnis 

(McGinnis Decl.) at 2. 

Columbia was denied pre vious attempts to obtain similar info rmation from this court in 

2005 . Specifically, in October 20 05, just prior to Cascade' s Order of Liquidat ion being 

en tered, in Columbia' s Response T o Verified Petition For Order Of Liquidation And Approva l 

Of Plan Of Liquidation, elated Oc tober 25, 2005, it sought the following inform ation : 

•	 "[ cJlarification as to the type of legal expenses, the purpo se of the leg al
 
expenses, and the basis for the es tima tion of $75,000.00 per month" ;
 

•	 "[ cJla rificati on as to how the claim s pro cess will be handled , whether by
 
independent contractor, etc., and the bas is for the estimation of $50,000.00
 
per mo nth" ;
 

•	 " [a]n opp ortunity to review distributions to state Guaranty Asso ciations
 
prior [to paymentJ , with an opportunity to obj ect if the amounts or process
 
are questionab le" ;
 

•	 "[aJ more detailed descrip tion of how the Gu aranty Associations will be
 
monitored, thei r claims revievcd, etc.";
 

•	 receipt of " the monthly fina ncials generated internally by the rece ive r
 
during the course of this liquidati on, including the actu al costs incu rred for
 
the item s identified on the proposed bud get. "
 

Sureau Decl ., Ex. A. At the close of its Respo nse brief, Columb ia requested that cert ain 

aspects of the liquidation be mod ified to acc ommodate Columbia 's requests. How ever, the 

November 4, 2005 Ord er of Liquidation And Approval Of P lan Of Liquidation did not 

26 I provide for produc tion of any of Columbia's requested information. Ra ther the Court agreed 

MOTION FOR TEMPORARY 2 
RE STRAINING ORD ER, ORDER TO SHO W 
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with the OIC's position that the Court has exclusive supervision of the Receivership. See 

Insurance Commissioner's Reply To Responses of Mainstay and Columbia Bank To Petition 

For Order of Liquidation and Approval Of Plan Of Liquidation. Now, among other things, 

Columbia Bank is seeking in its June 23 , 2009 : 

•	 "Any and all documents providing the factual or analytical basis 
for the Quarterly Reports of Receiver filed in Kreidler v. Cascade 
National Insurance Company, Thurston County Caus e No . 04-2 ­
02427-4 ." 

•	 "Any actuarial study or report in your possession related to 
Cascade Natio na l Insurance Company or Kreidler v. Cas cade 
National Insurance Company, Thurston County Cause No. 04 -2­
02427-4." 

•	 " Any and all documents pertaining to administrative expenses 
incur red in conn ection wi th the receiversh ip which is the subj ect of 
I<-reidler v. Casca de Na tional Ins uran ce Compa nv, Thurston 
County Caus e No . 04-2-024 27-4." 

•	 " Any and all documents relating to each recover y of any assets by 
the receiver of Cascade N ational Insurance Com pan y." 

•	 "Any and all documents relati ng to pai d loss and reserve da ta from 
the Ca lifornia Guaranty Ass ociat ion of March 31 , 2009 and any 
upd ates or supplements thereto." 

Su reau De c!. , Ex. A. 

After receivin g the June 23, 2009 request , counsel for the OIC and Cascade 

com munica ted with Mr. And erson, 0 11 July 6, 2009 and July 17, 2009, explaining that the 

majo rity of the recor ds Co lum bia has requested wou ld not be produced becau se they are 

private insurance comp any records not subject to the Public Records Ac t. See Declarati on of 

He ath er Pol z (Po lz Dec!.) In a July 17, 2009 letter , the OIC ' s couns el no tified M r. Anderso n 

that because he did not withd raw or limit his request , Casc ade and the OI C wou ld j ointly fil e 

a moti on to ob tain a temporary restrai nin g order, prelimi nary injunc tion and decl aratory 

jud gmen t wi th regard to the public rec ords request. Polz Decl. In thi s lett er, couns el also 

requested that Mr. An derson pro vid e any rel evant authority if he be liev ed Cascade's record s 

to b e publi c. l d . The letter also requested that M r. Ande rso n stipulate to the private nature of 
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the Cascade documents. Id. To date, Mr. Anderson has not responded w ith any legal 

authority or agreed to st ipulate to the private nature of the records. Id. 

On Jul y 22,2009, Mr. Anderson indi cated that he was primaril y se eking " inform ation 

that has been supplied to the Insurance Commissioner's office supporting the quarterly 

reports prepared in the receivership, particularly w ith respect to liabiliti es , and any actuarial 

studies used in estimating tho se liabilities. " See Polz Decl . Mr. Anderson further indicated 

that he is not seeking individual claim files re garding Cascade's insur eds .' Id . He further 

granted a 30 day stay of any poten tial penalti es should the OIC agree to stag ed production, 

and provide an explanation of the documents they believe are exempt. Id. However, Mr. 

And erson reserved the right to renew his requests for documents claimed as exempt by th e 

OIC after that 30 days expi red. ld. Th e th irty days expires August 21 , 2009. ld. 

In an Augu st 10, 2009 em ail to Mr. Anderson, Assi stant Attorney General Hea ther 

Polz, coun sel to Casc ade and the orc, inform ed Mr. Ande rson of the orc 's con cerns 

regard ing penal ties tha t can be associated with public record s requ ests and requested that Mr. 

And erso n w ithdraw his requ es t and; instead, make a moti on direc tly to this co ur t for the 

records that the OIC has ass erted are private. See Po lz Dec!. She further no tified Mr. 

Ande rson that counsel fo r Cascade and the orc would seek a temp orary rest raini ng order on 

August 20, 2009, if he did not withdraw his publ ic records requ est and mo ve the cou rt for 

these private company do cuments . See Po lz Decl. Mr. Anderson dec lined to make a motion 

to this COUli for the reques ted private company do cuments, and as a result , the orc bel ieves 

that a temporary rest ra ining order and the other requested rel ief are necessary in order to 

protect the OI C from po ten tia l penalties under the Publ ic Re co rds Ac t ("PRA"). Sur eau 

Decl . at 2-3, Cascade is also concerned regard ing poten tial harm to Cascade ' s rec eiversh ip 

I On August J8, 2009 , Mr . Anderso n sent a letter withdrawing the fifth bullet of the publ ic records 
reque s t pertain ing to the claims by or against Cascade' s insureds. This lette r also c lar ified that he did not seek 
docu ment s pri or to Janua ry J , 2004 See Polz De cl. T he orc has alread y begun stage d pr oduc tion of docum en ts 
in its possession that are responsive to Columbia ' s request . Id . 
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process should th e records in qu estion b e provided to members of the public. M cGinnis 

Decl . at 2 -3. 

On August 17 , 2009, couns el for the OI C and Cascad e confirmed with Mr. Anders on 

th at thi s TRO and Motion fo r a Preliminary Injunction w ould be filed on August 20 , 2 009. 

See Pol z Dec!. M r. Anderson agreed to se rvice v ia em ail, and Mr. P olz agreed to forward th e 

pl eadings to him on August 2 0, 2009 prior to appearing at the 4:3 0 p .m. ex parte cal endar. 

Id. 

III. STATEMENT OF ISSUES 

1.	 Whether, pursu ant to CR 65 (b), thi s court shou ld enter a tem porary restrain ing 

order b arr ing Columbia B ank fro m subm itt ing subsequent pu b lic reco rds 

request until the Court can de term ine the nature of the docum en ts at issue? 

2.	 Whether Co lum bia Bank sho uld be ordered to show cause why a p relim ina ry 

injuncti on sho uld not be entered? 

3.	 Whether documents that are only Il1 the posses si on of Cascade ancl its 

Recei vers are pnvate reco rds that are not subject to the P ubli c Records Act? 

IV. EVIDENCE RELIED UPON 

l.	 The Declarati on of D eputy Insur ance Comm issioner For Legal Affa irs , Caro l Sureau . 

2.	 The Declaration of Cascade's Deputy R ece iver, M arsh all M cGinnis . 

3.	 The D eclaration of H eat her Polz , Assis tant Attorney Gene ral. 

4.	 And the docu ments and recor ds on fil e wi th th is COUli . 

V. AUTHORITY 

A.	 Injunctive Relief In The Form Of A Temporary Retraining Order Is Warranted 
Because The R ecords In Qu estion Are Private And Their Disclosure Will Harm 
The R eceiver ship Process. 

The Dep artment ' s M otion for a T empor ary Restra in ing Order is brought pursu an t to 

CR 65(b) . A party seeking a temporary or permanent inju nction must show (l) th at he has a 

clear legal or equitable right , (2) that he has a w ell-grounded fea r of im mediate invasion of 
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that right, and (3) that the acts complained of are either resulting in or will result in actual or 

substantial injury to him. See Washington Federation ofState Employees v. State, 99 Wn.2d 

878 ,888,665 P.2d 1337 (1983). The OIC has satisfied the requirements for temporary relief, 

and the court should, therefore, exercise its discretion and enter the proposed order pending a 

hearing on a motion for preliminary injunction. 

1.	 The OIC has a legal right not to produce private documents that pertain to 
Cascade's receivership and are not in the OIC's possession. 

The OI C has a legal right not to produce Cascade ' s pri vate do cuments that ar e so lely in 

Cascade's possession or the possession of its Re cei vers because the se do cuments do not fall 

under th e defi nition of a public record . A ' '' public record'" includes an y writing containing 

information relating to the conduct of government or the performance of any go vernmental or 

proprietary function prepared , own ed, used, or re tained by any state or local agen cy rega rdless 

of ph ysical form or cha racterist ics ." RCW 42.17.020(41). Here, the records in ques tion 

pert ain to the receivership and liquidation of a private in surance com pan y, not the "conduct of 

go vernment ," or the pe rforman ce of a governm en tal function . The orc and the state of 

W ashington do not own Cascade, hence, Cascad e ' s records are not prepared, ow ned, used , or 

ret ained by a state agency. 

Wash ing ton ' s ins urance statutes further defi ne public records, indic at ing th at " [tjhe 

records of the commi ssio ner an d insuran ce filin gs in h is or her office shall be ope n to publ ic 

inspection, ex cept as otherwise provided by this code." RCW 48.02 .120 (2). However , 

"[ aj ctu ari al for mulas, stati stics, and assum ptio ns submitted in suppo rt of a rat e or form filing 

by an insurer .. .or subm itted to the comm issioner upon his or he r request sh all be withheld 

from publ ic inspection in order to preserve trade secrets or preve nt unfair com peti tion ." RCW 

48.02 .120 (3) . Thus, RCW 48.0 2.1 20 suppo rts the propos ition that records of the 

Commissioner (and not the Recei ver) are open to the public and that ac tuaria l formulas and 

stat isti cs at the OI C are sens itive information that are not subject to discl osure. This is strong 
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evidence that , even if they were in the hand s of the OIC, the ac tuarial studies and other 

statistics and assumptions supporti ng Cascade's qu arterly rep ort s would be withheld from 

Columbia. 

The fact that Cascade and its record s rem ain private even whe n in liquidation is also 

m ade clear by the definition of "insur er" under Washington ' s Uniform Insurers Liquidation 

Act, Chapter 48.99 RCW. Unde r thi s Act, an '''insurer' means any person , firm , association, 

or aggregation of person s doing an insurance business and subject to the insurance superviso ry 

authori ty of, or to liquidati on , rehabilitation . . . by, the commis sioner. " RCW 48.99.010(1) . 

Thus, under this definition , an insurance company sti ll remai ns an insurer while in liquidation 

and is no t tra nsformed into an arm of the government as a resu lt of the liqu idation proce ss. 

Instead , the insurance company rem ain s an independ ent entity "subj ect to insurance 

. supe rvisor y au thority ." Id . 

Washington case law make s clea r that a do cument ' s charac terist ics do not change based 

on ly on the identity of the pe rson who is handling them : 

[W]e rej ect the no tion that documents are pu blic or private simpl y becaus e 
the person who handle s them is or is no t a publi c serv ant (or gove rn me nt 
employee) . A judge' s notes in conference are not public simpl y because 
the ind ividual is an elected offic ial. Nor are the en tire records of a county 
sheriff or prose cutor subject to inspection if suc h inspect ion would 
jeopard ize law enforcement. 

Cowles Publishing Company v. Murphy, 96 Wn.2d 584, 587 , 637 P .2d 966 (198 1) . Thus, 

under Cowles , whe n the Receiver, an employee of the OIC, re vie ws a Cascade document in his 

capacity as Receiver, the document still remains private. 

Although the private nature of rece iversh ip records has not been tested in W ash ington, 

in o ther juri sdictions, the Cour ts have fou nd that documents in the possessio n of a recei ver or 

liquidator are not public reco rds . For exa mple, in Ke ntucky, the Court of Appeals denied a 

repo rte r records from an insolvent insurance company following the reporter ' s public records 

request to the insurance comm issioner. Kentucky Centra l Life Ins. Co. v. Pa rk Broadcasting of 
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Kentucky, Inc., 913 S.W.2d 330, 331, 335 (1996). The Kentucky Central Life court 

summarized its holding as follows: 

We conclude the "records" at issue are the private records of Kentucky 
Central. We have no doubt that the legislature did not intend to convert 
companies such as Kentucky Central into public agencies through the 
Rehabilitation Act. To hold that the rehabilitator, who essentially steps 
into the shoes of the directors, officers and managers of the insurance 
company, is a public agency effectively makes the company and all its 
records subject to the strictures of the Open Records Act. The company's 
records should not lose their pri vate status simply because the rehabilitator 
has used, possessed, or has access to them. The rehabilitation statutes were 
designed to effectuate the process with "minimal interference with the 
normal prerogative of proprietors...." Subjecting Kentucky Central's 
records to the broad disclosure contemplated under the Open Records Act 
would completely frustrate the purpose and intent of the law. Th e records 
that were made by, or generated for, Stephens' use in his cap acity as 
rehabilitator are within the exclusive jurisdiction of the court and are not 
"public records" subject to the Ope n Records Act. See KR S 304.33-040 ; 
304 .33- 150(2) ; and 26A.200. 

Id. at 335-3 62 The Kentucky Central Lif e court' s holding is in keepi ng with the OIC 's position 

that the appointment of recei vers does not transform Cascade into a state agency or its 

documents into public records . 

In reaching its holding, the Kentucky Central Life court found the position of 

rehabil itator to be legally distingu ishable from the insuran ce commissioner: 

In our view, the Insurance Code creates a court-appointed posit ion of 
rehabil itator that is legall y distinguishable from the office of 
commissioner. Whi le it is the commissione r who is the statutorily 
designated appointee who must serve as the rehabilitator of an insur ance 
company, it does not follow that the two pos itions are one entity for 
purp oses of the Open Re cords Act. To the contrary, the fact that the code 
mandates a court ord er appointing the commissioner to serve as 
reh abilitator suggests the legislature contemplated a separate office of 
reh abi Ii tator . 

Kentucky Central Life Ins. Co. v. Park Broadcasting of Kentucky, lnc., 913 S.W. 2d 330, 332 

(19 96). In reviewing s tate law, the Kentucky Central Life court conclud ed that the legislature 

carefully utili zed the terms "r ehabi litator" and "comm issioner," delineating the differences in 

2 Ju risdi ct ions besides Kentucky have also ruled that rec ords of priv ate insura nce compa nies m 
recei vership are not publi c records. See Farrimond JI. State of Oklahoma, 8 P.3d 872 (2000) . 
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the functions, duties, etc. in the rehabilitation process , and not using these terms 

interchangeably or synonymously . Id . at 332. The court also considered the fact that all 

compensation and expenses of the rehabilitation are paid by the insurer. Id . Further, because 

the insurance commissioner' s role as rehabilitator is legally separate from hi s role as regulator, 

the Kentucky Central Life court found that the rehabilitator cannot be considered a "public 

agency." Id. at 334. 

Like in the Kentucky Central Life case, here in Washington the receiver' s role is 

distinct from the role of the Insurance Commissioner or OI C. Under Washington's Uniform 

Insurers Liquidation Act, when a receiver is to be appointed for the liquidation or rehabilitation 

of an insurance compan y, the court " shall app oint the [insurance] commissioner as such 

receiver. " RCW 48 .99.020(1); RCW 48 .99 .0 10(2 ). Then, the cou rt directs the Insurance 

Comm issioner, as receiver, to tak e po ssession of the assets of the insurer and to admini ster 

them " under the orders of the cou rt." RCW 48 .99.020(1) . "As dom iciliary receiver] the 

commissioner shall be vested by operat ion of law wi th the title to all of the property , co ntacts, 

and rights of ac tio n, and all of the books and records of in the insurer wherever located, as of 

the date of entry of the orde r di recting him to rehabilitate or liquidate a dom esti c insurer ... and 

he shall have the right to recover the sa me and redu ce the same to poss ession . ...RCW 

48 .99 .020(2) (em phas is added). Thus, like in Ken tucky Central Life , W ash ington' s law 

dis tingui shes between the Insu rance Commissi on er ' s role as regul ator and that of recei ver and 

does not use the terms "commissioner" and " receiver" interch an ge abl y or synony mous ly . See 

RCW 48.99. 02 0. Al so l ike in Kentucky, W ash ington' s law gives the Insur ance Com missio ner 

the po wer to appo int special deput y commi ssioners to act for h im in the receivership and to 

em pl oy other persons as necess ary . RCW 48.99 .020 (6). A gain like in Kentuck y, in 

Washington, the compensati on for the spec ial deputi es and other perso ns w or kin g on the 

3 "'Receiver" means receiver, liquidator, rehabilitator, or conservator as the context may require. ' RCW 
I 48 .99.010(1 2). 
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rehabilitation or liquidation are paid out of the assets "of the insurer, or in this case, Cascade. 

ld. Because the records of Cascade, even in liquidation, remain private records, the OlC ha s 

the right to be free of any obligation to produce those records that remain in the sole possession 

of Cascade and its Receivers. 

2. The Ole has a well-grounded fear of immediate invasion of that right. 

The July 17, 2009 correspondence from Mr. Anderson gave the OlC 30 days of no 

penalties to review potentially responsive records and agreed not to seek penalties unless 

Columbia Bank renewed its requests for documents identified by the OlC as exempt. Given 

Columbia Bank's refusal to bring a motion and insistence on pursuing a public record s 

request, the OlC has a well-grounded fear that Columbia Bank will file a new request, and 

then file an action under the Public Records Act seeking penalties for the OIC's non­

disclosure of Cascade 's priva te company records. See Sureau Dec!. In other word s, the orc 

has a well-grou nded fear of the invasion of the Of C' s right to deny the pu blic records request 

for Cascade docum ent s. This fear is bolstered because the private nature of the records of 

insolvent insurance compan ies is an issue of first impression in Washington State. 

The Public Re cords Act ("the Act") reserves interpretati on of the Act, including 

whether documents are subject to the Act, to the Courts. Therefore there is a risk that this 

Court m ay dis agree that the orc is not required to produce priva te comp any documents. 

Under the Act, penalties can be assessed per document, and multiplied per day. See Sureau 

Decl . Further, a requ estor has up to a year to bring an action . In this case, there are 

potentially tens, if not hundreds of thousands of documents . Se e McGinni s De cl. If 

hypo thetic ally, the Court were to disagree with the OIC's legal conclusion and determ ined 

that the OIC should be penal ized $5 per document, per day, and there are ultimately 50,000 

resp onsi ve documents, and that the OIC was 1 day late in producing documents, tha t penalt y 

would be $250,000, and att orneys ' fees and cost s involv ed in the lit igation would be added. 
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Therefore, the OIC has a well-grounded fear of penalties and fees under the Public Records 

Act. 
3.	 The acts complained of are either resulting in or will result in actual and 

substantial injury to the OIC and Cascade. 

Cascade's Deputy Receiver , M arshall M cGinnis, states in hi s Declaration that the 

production of the requested records would result in injury to Cas cade ' s liquidation process in 

that it would require all of his thr ee person staffs time for many months. See M cGinnis Decl. 

Obviou sly, the se arching and production of private record s would be an enormous waste of 

Cascade's limited assets . ld. Especially in light of the fact that Cascade's liquidati on could 

last an addi tiona l ten or more years, it would be ex tremely injuriou s to Cascade, its cla ima nts, 

other insurers and the state of Washington for public rec ords reques ts for such pri vate 

insurance company reco rds to be deemed va lid. l d . For exampl e, at the clo se of Cascade' s 

liquidation pro cess , an y amount owed to the Was hington Gu arantee Asso ciation that cannot be 

paid from Ca scade ' s remaining assets will be borne by all insure rs do ing business in 

Wa shington. l d . F ina lly, the assessment of penalties and fines aga ins t the OIC for any 

violation of the Public Records Ac t in conj unction with this case wo uld resu lt in subs tant ial 

injury to the Ole. 

B.	 Mo tion to Show C ause W hy a Prelimin ary In j unction Should No t Be E n tere d. 

Restrai ning orders and injunctions may be granted by the superior court or any judge 

the reo f. RCW 7.40 .0 10. In add ition to the provisi ons set out in RC W 7.4 0.020 and RCW 

7.40 .050 , the Insurance Code also pro vides that in rehabilitation and liquid ation pro ceedings, 

the cour t may, on app lication by the Insuran ce Commissioner for an ord er to sho w cause, issue 

an injunction withou t no tice res tra ining all persons from the waste or disp ositi on of the 

insurer' s pr operty until fur ther orde r of the court . RCW 48.31 .200 (1) . The statute pro vides: 

Upo n app lication by the commissioner for such an order to sh ow cau se or 
at any time thereaft er, the court may without noti ce issue an inju nction 
restraining the ins urer, its officers, directors, stockho lders , members , 
subscribers, agents, and all othe r person s from the tran saction of its 
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business or the waste or disposition of its property until the further order 
of the court . 

RCW	 48.31.200(1). This Chapter further provides that, at any time during a receivership or 

liquidation, the court may issue such orders and injunctions deemed necessary to prevent 

interference in the proceeding or to prevent wasting the assets of the insurer. The statute 

further provides that: 

The court may at any time during a pro ceeding under thi s chapter issue 
such other injunctions or orders as may be deem ed necessary to prevent 
interference with the commissioner or the proceeding, or waste of the 
assets of the insur er, or the commencement or prosecution of any actions, 
or the obtaining of preferences, judgments, attachments or other liens, or 
the making of any levy against the insurer or against its assets or any part 
thereof. 

RCW 48.31.200(2) (emphas is added ). 

Here, the orc is appropr iatel y requesting an orcler to show cause wh y a preliminary 

injunction shoul d not be en tered. Nam ely, the ore is making such mo tion to the court 

requ estin g that the court issue an injunction res training Columb ia Bank from pursuin g its 

public records request for private insurance company records. This Co urt has authority to 

issue such an inj unction . RCW 48.31 .200(2) . 

c.	 A Declaratory Judgment Order Should Be Entered In Order To Protect Cascade 
From Future Records Requests For Private Records. 

Under the Uniform Declaratory Judgments Act , "COUlt S of record wi thin their 

resp ective juri sdictions shall have power to declare rights, status and other legal relations 

whe ther or not further relief is or could be claim ed." RCW 7.24 .0 10. A person whose right s 

are affected b y a statute ma y have any questi on of co nstruction determined and obta in a 

declaration of rights or other leg al relations thereunder. RCW 724 020. 

Based on RCW Chapt er 7.24 and CR 57, the orc is entitled to a declarator y judgment 

ord er regarding the O'lC's right to den y a publ ic records requ est fo r pr ivate insurance company 

documents that are onl y in the insurer ' s possession or the poss ess ion of its.receivers . 
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VI. CONCLUSION 

For all of the above-stated reasons, the orc respectfully requests that a temporary 

retraining order be entered, as well as an order to show cause why a preliminary injunction 

should not be entered. Finally, the orc respectfully requests that a declaratory judgment order 

be entered protecting Cascade's records and resources from future public records requests. 

Dated this :2 0 day of August, 2009.
 

ROBERT M. MCKENNA
 
Attorney General
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o EXPEDITE 
o No Hearing is Set 
0' Hearing is Set 

Date: 
Time: 

The Honorable Judge McPhee 

STATE OF WASHINGTON 
THURSTON COUNTY SUPERIOR COURT 

MIKE KREIDLER,
 
INSURANCE COMMISSIONER,
 

Petitioner, 

v . 

CASCADE NATIONAL 
INSURA.NCE COtv1PANY, 

Res ondent. 

NO. 04-2-02427-4 

DECLARATION OF MARSHALL 
MCGINNIS IN SUPPORT OF 
TEMPORARY RESTRAINING 
ORDER. ORDER TO SHOW 
CAUSE 'RE: PRELIMINARY 
INJUN CTION, AND FOR 
DECLARATORY ORDER 

L Marshall McGinn is, declare as follows: 

l . I am over the age of 18, not a party to the abov e-entitled action, and competent 

to be a w itness . I make this declaration based on my per sonal knowledge acquired as court-

appointed Deputy Receiver of Ca scade National Insurance Company, in Liquidation 

("Cascade") . 

2 . I became Ca scade's Deputy Receiver while employed as a Company Licensing 

Manager in the Company Supervion Division of the Office of the Insurance Commissioner 

("orC). Although I retired from the orc in 2008, I remain a court-appointed Deputy Receiver 

responsible for the day to day operations of Ca scade. Based on my years of experience 

working at the OIC and my many years in the insurance business, Washington State has 

always protected private insurance company records from public disclosure. 

DECLARATION OF 
M . MCGINNIS IN SUPPORT OF 
MOTION FOR TRO, ORDER TO 
SHOW CAUSE AND FOR 
DECLARATORY ORDER 

ATIORNEY GENERAL OF WASHINGTON
 
GovernmentCampiiance & Enforcement
 

1125 Washington Street SE
 
POBox40100 

Olympia, WA 98504-01 00 

(360) 664-9006 
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3. As Casca de ' s Deputy Receiver, I endeavor to liquidate the co mpany ' s ass ets 

and fulfill a ll of my statutory duti es in an efficient manner , using as few legal and staff 

resources as possible. Being Deputy Receiver is a part-time position. Besid es mysel f, there 

are two full-time staff people working on Cascade ' s liquidation as well as ano ther part-t ime 

administrative employee. Cascade has also contrac ted w ith firms to per form ce rta in legal and 

financial se rvices fo r Cascade. 

4. Although I was originally both an Ol C employee and a court-appointed Deputy 

Receiver , I have always endeavo red to keep the private company record s of Cascade separate 

from the records in my possession as an OIC employee. I do not routinely forward priv ate 

company record s belongin g to Cascade to any person outs ide of the receiversh ip. 

5. I have reviewed Col umb ia Bank ' s June 23, 2009 pu blic records request to the 

OIC rega rd ing Cascade . Most of the documents sought are, to the best of my knowledge, 

private doc umen ts on Iy in the possession of Cascade and never forwarded to the Ole. At th is 

time, I do not know exact ly how many records in Ca sca de 's (or its attorneys') possession 

would be responsive to Co lumbia Bank's request, but I estimate that the num ber of pag es cou ld 

be tens or hundred s of thousands. 

6. I believe tha t producing the requ ested private records regarding Cascade an d its 

liquidat ion will result in injury to the liquidation process . Search ing for and providing the 

record s would occupy all of Cascade's staff resources for ma ny mo nths, rendering the staff 

unable to fulfill their reg ular duties. This would be an enormous waste of Cascade ' s limited 

assets. 

7. Further, if Co lumbia's requ est is granted, any member of the publi c cou ld c laim 

the records of any company in receivership are pu blic and could request their production at any 

given time in the future. I expect that Cascade's liquidati on process could last ano ther ten or 

more yea rs . Ten years or more of responding to requests fo r records by the pub lic would make 

this, and all other rec eivership matters in Washington , extremely bu rde nsome and costly. 

ATTORNEY GENERAL OF WASHfNGTON DECLARATION OF 2 
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Olympia, WA 98504 -0100
 SHOW CAUSE AND FOR 
(360) 664-9006 DECLARATORY ORDER 
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8. Ultimately, the waste of Cascade 's assets primarily harms the hundreds of 

people and businesses who currently have recognized claims against the assets of Cascade by 

depleting the amount of money that can be paid during the liquidation process. In Cascade's 

case, the primary claim against Cascade is held by the various state guarantee assoc iations.. As 

respects the state of Washington, any amount owed to the Washington Guarantee Association 

that cannot be paid from Cascade 's remaining assets is ultimately borne by all Insure rs doing 

business in Washington. 

I declare under penalty of perjury under the laws of the laws of the State of Washington 

that the foregoing is true and correct. 

DATED in &LL<f t/uE , Washington, this Igday of August, 2009. 

~~~~ < 
MARSHALL MCGI I IS
 
Deputy Receiver, Cascade National Ins. Co.
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o EXPEDITE 
o No Hearing is Set 
0' Hearing is Set
 

Date :
 
Time:
 

The Honorable Judge McPhee 

MIKE KREIDLER,
 
INSURANCE COMMISSIONER,
 

Petitioner, 

v . 

CASCADE NATIONAL 
INSURANCE COMPANY, 

Res ondent. 

I, Carol Sur eau, declare as foll ows: 

STATE OF WASHINGTON
 
THURSTON COUNTY SUPERIOR COURT
 

NO. 04-2-0 2427-4 

DECLARATION OF CAROL 
SUREAU IN SUPPORT OF 
TEMPORARY RESTRAINING 
ORDER, ORDER TO SHOW 
CAUSE RE : PRELIMINARY 
INJlJNCTION, AND FOR 
DECLARATORY ORDER 

1. I am over the age of 18, not a party to the abov e-entitled action, and compe tent 

to be a witness . I ma ke this declaration based on my personal kno wledge acquired as the 

Depu ty Insurance Commissioner for Legal Affairs since No vember, 2000 at the Office of the 

Insurance Co mmissioner. 

2. Attached hereto as Exhibit A is a true and correct cop y of the June 23 , 200 9 

public records reques t that the Office of the Insurance Co mmissione r ("OlC") received from 

Columbia Bank' s counsel, Donald Anderson. 

3. To the best of my knowledge, the vast majority of the requested records belong 

to Cascade Nati onal Insurance Company, in Liquidation ("Cascade") , and are in the possession 

of Cascade and its Deputy Receiver, Marshall McGinnis. Fu rther, it is the OlC's po sition that 

the appointment of Ol C employee James Odi orne as Receive r and form er employee Marshall 

ATIORNE Y GENERAL OF WASHINGTON DECLARATION OF 
Govern ment Compliance & Enforcement 

CAROL SUREAU IN SUPPORT 1125 Washington Street SE 
OF MOTION FOR TRO, ORDER PO Box 40100 . 

Olymp ia, WA 98504·0100 TO SHOW CAUSE AND FOR 
(360) 664-9006 DECLARATORY ORDER 
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McGinnis as its Deputy Receive r does not transform Cascade int o a sta te agency or its 

documents into public records. It is OlC' s pos ition that, while Mr. Odiorn e has dut ies as a 

public official in his role as Deputy Insurance Commissioner, as Cascade' s Receiver he is 

appo inted to ac t essentially as an executive officer of a private company that is und er the 

supervision of the court. Similarly, as Cascade 's Deputy Receiver, Mr. McGinnis is also 

acting like an executive offi cer, albeit under the court's superv ision . 

4. I am fami liar wi th the Public Reco rds Act and the penalties and fees tha t can be 

assess ed aga inst an agency for not providing public records in accordance with the law. 

Because penalt ies under the public records act begin at five dollars, and can be ass essed per 

document , and multip lied per day, I inqu ired as to the num ber of potentia lly responsive 

documents in the possession of Casc ade. I have been inform ed that there are pot enti all y tens 

or even hundred s of thousands of potentially responsive documents in Cascade' s pos session . I 

am a lso famil iar with several rece nt public records cases where sums of ove r $100,000 hav e 

bee n awarded for significantly fewer documents than are potent ially at issue here. If the OI C' s 

understanding of the private nature of these documents is not affirmed by the courts, there is a 

potential for enounnous penal ties under the Pub lic Records Act based soley on the num ber of 

po tentia lly responsive documents. 

5. I have a well-grounded fear that Columbia Bank will file an action against the 

OIC claiming tha t the requested Cascade documents are publi c records, and wi ll seek penalties 

and attorneys ' fees und er the Public Records Act. A declaratory judgm ent orde r will cla rify to 

II
 

II
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this and any future requestors that a private entity's records in the possession of a Receiver are 

private, and are, the refore, not public records subject to the Public Rec ords Act. 

I declare under penalty of perjury und er the laws of the law s of the State of Washington 

that the foregoing is true and correct. 

DATED in Ol ympia, Washington, this 

AITOR.!'lE¥ GENERAL OF WASHfNGTON 
Governmen t Compliance & Enforcement 

DE CLARATION OF 3
 
CAROL SUREAU IN SUPPORT 1125 Washingto n Street SE
 
OF MOTION FOR TRO, ORDER PO Box 40 100
 

Olympi a, WA 98504 -0100
 TO SHOW CAUSE AND FOR 
(360) 664-9006
 DE CLARATORY ORDER 



EXHIBIT A
 



Public Record Request Details
 

Office of the Insurance Commissioner
 

Tracker 10 

Requester Name 

Received Date 

Information Requested 

Division (s) Assigned 

Final Response Date 

Request Type 

Address 

Phone 

Fax 

Email 

2917 

Anderson, Donald 

6/23/2009 

Cascade National Insurance Company. See Request for 
details. 

Hearings, Rates & Forms, Consumer Advocacy , Legal, 
Company Supervision 

07/24/2009 

PO 

Eisenhower & Carlson 

INA,
 

United States
 

danderson@eisenhowerlaw.com 

Stephanie Ferrell 06/23/2009 Page 1 
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EISENHOWER & C ARLSON . PLLC 

1200 Wells Forgo Plaza Te l: 253 ,572 .4 500 A Pacific Northwest Law Firm 
120 1 Pacific Avenue Fax: 253 .272 .573 2 www .eisenhow erlaw.corn 
Tacoma. WA 98402 

DONALD L. ANDERSON 
danderson@eisenhowerlaw.com 

June 23,2009 

Via Facsimile and 
Certified Mail, Return Receipt Requested 

Public Records 
Office of the Insurance Commissioner 
5000 Capitol Boulevard 
Tumwater, WA 9850] 

Re:	 Cascade National Insur ance Company
 
Thurston Cou nty Cause No. 04-2-02427 -4
 
Publ ic Records Request
 

To Whom It May Concern: 

Please consider this an offici al publi c records request pursuant to the Washington State 
Public Rec ords Act , RCW 42 ,56 et seq , Please provide the below-referenced documents in 
electronic form to DAnderson@eis enho werlaw .com or by copies on computer disk . If the 
Commission is unable to pro vide electronic copies of requested documents, please call me at 
(253) 572-4500 to discuss the size of the disclosure in order to calc ulate the appropriate fees. 

We hereby requ est the follo wing: 

•	 Any and all docwnents providing the factual or analytical basis for the Quarterl y 
Reports of Receiver filed in Kreidler v, Cascade National Insurance Company, 
Thurston County Cause No . 04-2-02427-4. 

•	 Any actuaria l study or report in your possession related to Cascade National 
Insurance Company or Kreidler v. Cascade National Insurance Company, Thurston 
County Cause No . 04-2-0 2427-4. 

•	 Any and all documents pert ain ing to administrati ve expenses incurred in connectio n 
with the receivership whi ch is the subject of Kreidler v. Cascade National Insurance 
Company, Thurston County Cause No, 04-2-02427-4. . 

SEATILE OFFICE : 26 30 Two Union Squa re. 601 Union Street. Seattle. WA 98101. (206 ) 382 -1830 , FAX (206) 382-1920 
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•	 Any and all documents pertaining to litigation expenses incurred in Kreidler v. Pixler, 
Western District of Washington Cause No. C06-697RSL. 

•	 Any and all documents pertaining to claims made by or against insureds of Cascade 
National Insurance Company, including but not limited to (1) the claim, (2) 
correspondence regarding such claim, (3) documentation of the disposition of such 
claim, and (4) documentation of the payment of such claim, if any. 

•	 Any and all documents received or produced in discovery in the case of Kreidler v. 
Pixler, U.S. District Court for the Western District of Washington Cause No . C06­
697RSL. 

•	 Any and all documents received or produced in discovery in Kreidler v. Anderson , 
King County Superior Court Cause No. 06-2-34413-8 . 

•	 Any and all documents relating to the settlement of any claim in Kreidl er v. 
Anderson, King County Superior Court Caus e No . 06-2-34413-8. 

•	 Any and all documents relating to each recovery of any assets by the rece iver of 
Cascade National Insurance Company. 

•	 Any and all documents relating to any standby letters of credit for the benefit of 
Cascade Nationallnsurance Company. 

•	 Any and all documents relating to paid loss and reserve data from the California 
Guaranty Association of March 31 , 2009 and any upd ates or supplements thereto. 

•	 An y and all records in any way related to any meeting between Marshall McGuiness, 
Jim Odiorne and Harold Anderson at the Olive Garden Restaurant, including but not 
limited to a meeting in August 2004, and specifically including but not limited to: 

(a)	 Calendar, day timer and computer calendar records of Marshall McGuiness and 
Jim Odiorne; 

(b)	 Expense reimbursement requests by and reimbursement payments to Marshall 
McGuiness and Jim Odiorne for August 2004 and any other month in which 
such a meeting took place; 

(c)	 Mileage, motor pool or other records including travel to such a meeting; and 

(d)	 Notes, logs, correspondence and emails relating to such a meeting. 
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We would request and accept partial responses as the documents are identified. Thank 
you in advance for your prompt response. 

Very truly yours, 

. ­
Donald L. Anderson 

DLA:dan 
cc : Elizabeth And erson 
00417390.00CfII00 1-27 
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Fax Cover Sheet 

June 23,2009 

To: Company: Fax No.: 

Public Rec ords Office of Insurance Commissioner (360) 664-2782 

From: Donald L. Anderson Number ofPages: 4 

(including [his page) 

Regarding: Cascade National Insurance 

Client/Matter #: 11001-27 

Comments : 

Att ached please find our Public Reco rds Requested dated June 23, 2009, the original of which is being 
mailed. 

Tho information contained lDthis facsirnile is confidential and may also b15 privileged. The information is intended only for the use of the individuf\ l or entiry 10 whom it is eddressed. lf you are ncr the 
in tended recipient, or the employee or agent responsible for deliV'Crinl:; it 10 the intended recipient, you are hereby notified that any usc, dissemination, distribution or copying of this communication is 
strietly prohibited. If you have rece ived this facs imile in errcr, please ;mmedialely notify us by a collect telephone call to tho telephone number listed above. and return Lhc original message 10us at the 
addressabove vi. the US Postal Service. Thank you. 
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0 EXPEDITE
 
D No Hearing is Set
 
IiI Hearing is Set
 

Date: September 18, 2009
 
Time: 9:00 a.m.
 

The Honorable Judge McPhee 

STATE OF WASHINGTON 
THURSTON COUNTY SUPERIOR COURT 

MIKE KREIDLER, 
INSURANCE COMMISSIONER, 

Petitioner, 

v. 

CASCADE NATIONAL INSURANCE 
COMPANY, 

Res ondent. 

I, Heather Polz , decl are as follows: 

NO. 04-2-02427-4 

DECLARATION OF HEATHER 
POLZ IN SUPPORT OF 
TEMPORARY RESTRAINING 
ORDER, ORDER TO SHOW CAUSE 
RE: PRELIMINARY INJUNCTION, 
AND FOR DECLARATORY ORDER 

1. I am over the age of 18, not a party to the above-captioned action, and 

competent to be a witness . I make this declaration based on my pers onal knowledge acquired 

acting as Assistant Attorney General representing the Receiver for Cascade National 

Insurance Company, in Liquidation (Cascade) and the Office of the Insurance Commissioner 

(OIC). 

2. On July 6, 2009, Assistant Attorney General Marta DeLeon and I spoke with 

Donald Anderson, counsel for Columbia Bank, regarding Columbia's June 23, 2009 public 

records request. We indicated to Mr. Anderson that the majority of the requested documents 

are private company records and are not subject to the Public Records Act. Ms. DeLeon also 

represents the Receiver and the OIC . 

3. On July 17, 2009, Ms . DeLeon sent Mr. Anderson a letter reiterating that 

ATIORNEY GENERAL OF WASHINGTON DECLARATION OF 
Government Compliance & Enforcement

HEATHER POLZ IN SUPPORT OF 1125 Washington Street SE
 
MOTION FOR TRO, ORDER TO SHOW PO Box 40100
 

Olymp ia, WA 98504-0100
 CAUSE AND FOR DECLARATORY 
(360) 664· 9006 ORDER 
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Cascade's records are private and not subject to the Public Records Act. The letter stated that 

due to the fact that Mr. Anderson had not withdrawn or limited the public records request, 

Cascade and the OIC would jointly file a motion to obtain a temporary restraining order, 

preliminary injunction and declaratory judgment. The letter also requested that Mr. Anderson 

provide any relevant authority if he believed Cascade 's records to be public and that he 

stipulate to the private nature of the Cascade documents. To date, Mr. Anderson has not 

responded with any legal authority or agreed to stipulate to the private nature of the records. 

4. Attached as Exhibit A is a true and correct copy of Mr. Anderson's July 22 , 

2009 email to Marta DeLeon, with a carbon copy to myself. In this email.Mr. Anderson 

granted a 30-day stay of any potential penalties should the OIC agree to staged production of 

documents with an explanation of the documents that the OIC believes to be exempt. These 

30 days expire August 21,2009. 

5. Attached hereto as Exhibi t B is a true and correct copy of my August 10, 2009 

email to Mr. Anderson. 

6. In an August 17, 2009 phone call with Mr. Anderson, he declined to withdraw 

Columbia's record s request or to make a motion to this Court for Cascade's requested, private 

documents. During this conversation, I clarified that I would seek the temporary restraining 

order at the August 20, 2009 4:30 p.m. ex parte motion calendar in Thurston County Superior 

Court. During this conversation, Mr. Anderson agreed to service of documents via email, and 

I said that I would email him the Motion for the Temporary Restraining Order, Order to Show 

Cause Re: Preliminary Injunction And Decl aratory Order on August 20, 2009 prior to 

appearing in court. 

7. On August 18, 2009, Mr. Anderson emailed a letter to me withdrawing the 

fifth bullet of the public records request pertaining to the claims by or against Cascade's 

insureds. This letter also clarified that he did not seek documents prior to January 1, 2004. 

ATT ORNEY GENERAL OF WASHINGTON DECLARATION OF 2 
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HEATHER POLZ IN SUPPORT OF 1125 Washington Street SE 
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Olympia, WA 98504-0 I00
 CAUSE AND FOR DECLARATORY 

(360) 664· 9006 
ORDER 
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The orc has already begun stated production of documents In its possession that are 

responsive to Columbia's request. 

I declare under penalty of perjury under the laws of the laws of the State of Washington 

that the foregoing is true and correct. 

DATED in Olympia, Washington, this ;2D day of August, 2009. 

~h:f'~
HEATHER L. POLZ, WSBA 502 
Assistant Attorney General 
Telephone: (360) 664-0865 
Attorney for Cascade and orc 

DECLARATION OF 3 ATIORNEY GENERA L OF WASHIN GTON 

HEATHER POLZ IN SUPPORT OF 
Government Compliance & Enforcement 

I 125 Washingt on Street SE 
MOTION FOR TRO, ORDER TO SHOW PO Box 40100 

CAUSE AND FOR DECLARATORY Olymp ia, WA 98504·0 100 

ORDER 
(360) 664-9006 
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----- --------- --- - -- - - - -----------

Polz. Heather (ATG) 

From: Anderson, Dona ld l . [DAnderson@Eisenhowerlaw. com] 
Sent: Wednesday, July 22, 20095:37 PM 
To : Deleon, Marta (ATG) 
Cc: Polz , Heath er (ATG); eanderson@c olumb iabank.com 
Subject: RE: Casc ade National Insuran ce Com pany, In Receivership 

Ms. Deleon: 

This co rrespondence is in response to your letter of July 17 and my discuss ion today with Eric Mark of the Insura nce 
Comm issioner's off ice. 

I will be out of the off ice for the next two weeks and will not be available on July 24 or 31 when you indicate you may 
attempt to obtain a TRO and preliminary injunction. While we do not agree that a blank et exemption exists for records 
emanatin g from Cascade National Insurance Compa ny , we are wi lling to focus our request to allow for staged com pl iance 
without the risk of penalty to the State . 

Our pr incipal interest is the information that has been supp lied to the Insurance Commissioner's off ice supporting the 
quarterly repor ts prepared in the receivership, particularly wi th respect to liabiliti es, and any actuarial studies used in 
es tima ting those liabilities. 

As I previously ind icated, our request is not intended to cove r any ind ividual claim s files. 

We are willing to accept production in a reasonab ly staged ma nner. W e are will ing to stay production and partia lly waive 
pena lties whic h may become due for delay with respect to documents you claim are exempt from disclo sure , provid ed that 
you iden tify the categories of docum ents claimed exempt and the basi s of the claimed exemptions w ithin 30 days 

We w ill agree that the time between the recei pt of the initial request and our written rene wal of a request for any 
docum ents claimed as exemp t will not be counted toward the reasonable time for respo nse or be used for the calculation 
of any penalty which may later be claimed to be due for non-disclosure of those documents . Wh ile not a withdrawa l of our 
request , this wi ll allow for a more focus ed and deliberate app roach to the disclosure . In short, you would have at least 30 
risk free days to identify whi ch requests you contend ask for exempt docum ents and why they are exempt. T he clock 
wou ldn 't start to run again un less those requests are renewed in writing . 

Please confirm if thi s arrange men t is accep table. 

Don Anderson 

Donald L. Anderson 
Eisenhower & Carlson PllC 
1200 W ells Fa rgo Plaza 
1201 Pacific Ave . 
Ta com a, WA 9840 2 
(253) 572-4500 phone 
(253) 272-5732 fax 
danderson@eisenhowerlaw.com 

From: Deleon, Marta (ATG) [ma ilto:MartaD@ATG.WA,GOV]
 
Sent: Monday, July 06, 2009 11:41 AM
 
To: Anderson, Donald l.
 
Cc: Polz, Heather (ATG)
 

Subject: Cascade National Insurance Company, In Receivership 

Exhibitlt 
Page~of ~ 

mailto:mailto:MartaD@ATG.WA,GOV


__ 

Mr. Anderson, 

Thank you for speaking with Heather Polz and myself today regarding your request for information about the 

Cascade receivership . The Office of the Insurance Commissioner (OIC) is reviewing their files for records that 

would be respon sive to your public records request. You can expect the OIC to communicate with you directly 

regarding the coll ection and production of any documents in response to your request. However, it appears 

that most of the voluminous records you requested are the records of a private company, not public records, 

and as such are not subject to the Public Records Act . 

During our conversation, you indicated that what you are most interested in is not "every document," but 

instead summary information that supports the quarterly reports, parti cularly information about the liabilities 
of Cascade . You also indicated that you believe Columbia Bank is entitled to this information as a secured 

creditor of Legend s Holding, Inc . However, a review of the pleadings in this action indicates that Columbia 

Bank attempted to obtain sim ilar information by court order at the outset of thi s liquidation. In the Order of 
Liquidation and Approval of Plan of Liquidation, which was signed by Terrance Donahue, counsel for Columbia 

Bank, the Receivership Court found th e qu arterly reports to be a suffi cient means of provid ing information to 
Colum bia Bank and any other int erest ed party. 

We will pass alon g to the OIC that you are primarily seeking summary information that supports the Cascade 
quarterl y report s, part icularly info rmati on abo ut Cascade's liabil ities. How ever, the Ole' s response will remai n 

governed by th e publ ic recor ds law s. 

Sincerely, 

<JvLarta iDel eon 

Assista nt Atto rne y Gen eral 

Office of the Att orney General 

Gove rn me nt Com pliance and Enforcement Divi sion 

1125 Washington Str eet SE 

PO Box 40100 

Olympia, WA 98504-0100 

(360) 753-3168 

(360) 664-0229 FAX 

martad@atg.wa .gov 

- --- _.__._--- - ­
NOTICE: This is a private and confidential communicat ion for the sole viewing and use of the Intended recipient. This communication may contain 
information protected by the attorney/client privilege or work product doctrine. If you are not the Intended recipient of this communication, please 
Immediately notify the sender and delete and destroy all copies of this communication. The unauthorized disclosure, distribution, copying , or use of 
information contained in this communication may violate the Electronic Communications Privacy Act, 18 U.S.C. 2510 et seq., the Washington Privacy 
Act, RCW 9.73, and Article I, section 7 of the Washington Constitution. 
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Polz, Heather (ATG) 

From:	 Polz, Heather (ATG) 
Sent:	 Monday, August 10,20099:12 AM 
To:	 'danderson@eisenhowerlaw.com' 
Cc:	 Deleon, Marta (ATG) 
SUbject:	 Columbia Bank's Public Records Request 

Dear Mr. Anderson: 

On behalf of the OIC, we are writing to request that you withdraw Columbia Bank's June 23, 2009 public records request 

and, instead, directly seek the Thurston County Superior Court's permission to obtain the requested documents. We 

believe that a request by Columbia directly to the receivership court is the most expeditious and straight-forward 

manner in which to deal with the disputed issue of whether the records belonging to a private insurance company, in 

this case Cascade, are subject to public disclosure. 

It is appropriate for Columbia to bring this issue directly to the Court's attention because Columbia's pending public 

records request is an attempt to obtain already requested information through a different source, which merits the 

court's review and input. Columbia previously attempted to obtain information pertaining to the quarterly reports at 

the time the Order of Liquidation was entered. For example, Columbia's Response To Verified Petition For Order Of 

Liquidation And Approval Of Plan Of Liquidation, dated October 25,2005, sought the following information: 

•	 "[c]larification as to the type of legal expenses, the purpose of the legal expenses, and the basis for the
 

estimation of $75,000.00 per month";
 

•	 "[c]larification as to how the claims process will be handled, whether by independent contractor, etc, and the 

basis forthe estimation of $50,000.00 per month"; 

•	 "[a]n opportunity to review distributions to state Guaranty Associations prior [to payment] J with an opportunity 

to object if the amounts or process are questionable"; 

•	 "[a] more detailed description of how the Guaranty Associations will be monitored, their claims reviewed, etc."; 

•	 receipt of "the monthly financials generated internally by the receiver during the course of this liquidation, 

including the actual costs incurred for the items identified on the proposed budget." 

At the close of its Response brief, Columbia requested that certain aspects of the liquidation be modified to 

accommodate Columbia's requests. However, the Order of Liquidation did not provide for any of Columbia's requested 

information. Because the propriety of providing the requested information to Columbia will be before the receivership 

court in some form or fashion, it is most appropriate, and efficient, for Columbia to bring the motion, squarely laying out 

the documents Columbia believes that it needs. 

Should Columbia be unwilling to withdraw its public records request, we will seek a Temporary Restraining Order on 

Thursday, August 20, 2009 at 8:30 a.m. at the ex parte desk in Thurston County Superior Court. Thereafter, we will seek 

a show cause hearing on September 4,2009, in order to obtain a preliminary injunction and a declaratory judgment. 

Should Columbia decide to pursue its public records request, it is necessary to clarify exactly to what extent you have 

narrowed Columbia's public records request. Based on your prior correspondence, we understand that you agreed to 

na rrow the scope of Columbia's req uest so as to eliminate private records in the possession of Cascade. Specifically, in 

your July 22,2009 email, you indicated that Columbia was willing to focus its public records request, stating that: 

"Our principal interest is the information that has been supplied to the Insurance Commissioner's office supporting 
the quarterly reports prepared in the receivership, particularly with respect to liabilities, and any actuarial studies 
used in estimating those liabilities. 

As I previously indicated, our request is not intended to cover any individual claims files." 
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The OIC inte rp rets th is stateme nt to mean th at Columbia is now seeking only sum mary doc umen ts suppo rtin g th e 

receiv ership reports that the OIC has in it s possession through its capacity as regul ator. This wo uld not incl ude 
documents excl usively in the possession of th e Receiver, or exclu sively in th e possession of Cascade or both . Further, it 
wo uld only includ e th ose documents created since th e day th e Pet ition for Receivership was fil ed in Superio r Court . The 
ole in terp rets your narro we d requ est to replace all of the bullets in th e June 23, 2009 public records requ est with the 
exception of th e fin al bull et regarding the Olive Garden meeting . Please notify us im mediate ly if th is is not an accu rat e 
clarif icat ion of your request . It is only fair to inform Col umbi a that th ere are vi rt ually no docume nts in th e Ol('s 
possession meeting this description because the ove rwhe lm ing majority of t he documents support ing th e qua rte rly 
reports are pre pared for, deli vered to, kept by, and in th e possession of t he Receiver only . 

Thank you for your attent ion to thi s matte r. 

Sincerely, 

Heather L. Polz, AAG 
Governm ent Compliance and Enforcement Division 
Highw ays-Licenses Building 
1125 W ashingt on St ree t SE 
MS: 40100 
Olympia, WA 98504 -0100 
Phone : 360-6 64-0865 
Fax: 360 -664-022 9 
Email: heatherp1@atg.wa.gov 

THIS E-MAIL AN D AN Y ATTACHM ENTS AR E INTENDE D ON LY FOR TH E NAMED ADDRESSEE(S) AN D ARE PRIVI LEGE D
 
ATTO RN EY·CLl ENT CO MM UNICATION AND IOR W ORK PRO DUCT. REV IEW , DISS EMINATION , OR USE OF THIS E-MAIL OR ITS
 

CON TENTS BY PERS ONS OTHER THAN THE ADD RE SSEE(S ) IS PRO HIBIT ED. IF YOU REC EIVE THiS ME SSAGE IN ERRO R,
 
PLE ASE DELET E IT AN D NOTIFY THE SENDER.
 

OPINION S IN THIS E-MAIL DO NOT CO NSTITUTE AN OFFICIAL AT TORNEY GENER AL OPIN ION 
PLEASE PR INT ONL Y WHEN NECESSA RY 
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0 EXPEDITE 
o No Hearing is Set 
0 Hearing is Set
 

Date:
 
Time:
 

The Honorable Judge McPhee 

STATE OF WASHINGTON 
THURSTON COUNTY SUPERIOR COURT 

MIKE KREIDLER, 
INSURANCE COMMISSIONER, NO . 04-2-02427-4 

Petitioner, ORDER GRANTING 
PRELIl\lINARY INJUNCTION 

v. 
AND J\10 TION FOR 
DECLARATORY J 'DGlVIENT CASCADE NATIONAL 

INSURANCE COMPAl\IY, [PROPOSED] 

Res ondent. 

This matter carne before the Court on a Moti on for Prel imin ary Injunction and 

Declaratory Judgment by Cascade National Insurance Company, in Liquid ation ("C ascade ") , 

and the Offi ce of the Insurance Commissioner, ("OIC") . The Court considered the papers 

and pleading s filed by the parties in this matter, as well as the arguments of counsel. 

I. FINDINGS AND CONCLUSIONS 

1. The Court find s that irreparable harm will result to Cascade ifthis Order is not 

entered because the staff time and resources that wo uld be required to respond to Columbia 

Bank' s publi c records reque st would be a waste of Cascade 's assets . 

2. The Court find s that the Cascade and its Receivers, and the OIC have a 

Cascade and its Receivers have a clear legal and equi table right under the Insur ance Code to 

prevent the waste of Cascade' s assets. 

ATTORNEY GENERAL OF WASHINGTON ORDER GRANTING PRELIMINARY 
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3. The Court finds that records so lely in the possession of Cascade and its 

Receivers are private company records. The fact that Cascade is in rec eivership does not 

convert Cascade into a publi c agency, or its records into public documents. 

4. The Court find s that the Court has exclus ive oversight of the Receivership of 

Cascade. Attempts by third parties to regul ate or oversee the Receiversh ip are an intrusion 

on the exclusive jurisdiction of the Court. 

II. ORDER 

Therefore, good cause appearing, IT IS HEREBY ORDERED that: 

1. Private company records solel y in the possession of Cascade and its Receivers 

are not subject to the Public Records Act. 

2. Re questor Columbia Bank is ENJOINED from seeking Cascade 's pri vate 

record s that are solely in the possession of Cascade and its Receivers from either the OIC , 

Cascade, or its Receivers 

3. Any future reques t for records of Cascade by anyo ne oth er than the Receiver 

must be made dire ctly thro ugh the Receivership Court. 

Dated this day of , 2009. 

JUD GE TH OMAS M CPH EE 

Presented by: 

ROBERT M. MCKENNA 
Attorney General 

~~ .. 

Heather Polz, WSBA 1130502~ 
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Assistant Attorney General
 
Attorneys for the Recei ver to
 

. Cascade Na~, in Liquidation 

arta DeLeon, WSBA #35 779
 
Assistant Attorney General
 
Attorneys for the OlC
 

Approved as to form and Presentation Waived,
 
EISENHOWER & CARLSON, PLLC
 

Donald Anderson, WSBA # 8373
 
Attorneys for Requestor Columbia Bank
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0 EXPEDITE 
o No He aring is Set 
0' Hearing is Set
 

Date:
 
Time:
 

The Honorable Judge McPhee 

STATE OF WASHINGTON 
THURSTON COUNTY SUPERIOR COURT 

MIKE KREIDLER, 
INSURANCE COMMISSIONER, NO. 04-2-02427-4 

Petitioner, ORDER FOR TEMPORARY 
RESTRAINING ORDER AND v. 
SHOW CAUSE HEARING DATE 
RE: PRELIMINARY CASCADE NATIONAL 

INSURANCE COMPANY, INJUNCTION 
[PROPOSED]Res ondent. 

Cascade Nationa l Insura nce Company, in Liquidation, ("C asca de") and the 

Washington St ate Office of the Insurance Commissioner, Mike Kreidler Insurance 

Commissio ner, (collectively the " OIC") brou ght a Mo tion for a Tempo rary Restraining Order 

for healing on August 20 , 2009 . Cas cade and the OIC were represented by ROBERT M . 

M CKENNA, Attorney General, HEATHER PO LZ and MART A DELEON, Assistant 

Att orneys Gene ral. Requestor Columbia Bank (did) (did not) appeared and was repr esent ed 

by D ONALD ANDERSON, of Eisenhower & Carlson, PLLC. The Court considered the 

Motion for Temporary Restraining Ord er, and Decl arati ons of Carol Sure au, Marsha ll 

McGinness, and Heather Polz in support thereof, the record s filed to date in this matter, and 

heard the argument of counsel. 

ATTORNEY GENERA L OF WAS HrNGTON ORDER FOR TEMPORARY 
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I. FINDINGS AND CONCLUSIONS 

1. The Court finds that irreparable harm will result to Cascade if this Order is not 

entered because the staff time and resources that would be required to respond to Columbia 

Bank's public records request before this Court determines if the records in the Receivers' 

possession are public records would be a waste of Cascade's assets. 

2. The Court finds that the Cascade and its Receivers, and the OIC have a 

reasonable likelihood of prevailing on the merits in their request for a preliminary injunction 

and permanent injunction. Cascade and its Receivers have a clear legal and equitable right 

under the Insurance Code to prevent the waste of Cascade's assets. 

3. The Court finds that it is appropriate to temporarily restrain the Requestor 

from seeking records that are not clearly subject to the Public Records Act. 

II. ORDER 

Therefore, good cause appearing, IT rs HEREBY ORDERED that: 

1. The Requestor, Columbia Banks, is prohibited from requesting records that 

are exclusively in the possession of Cascade or its Receivers until this Court has an 

opportunity to determine whether those records are subject to the Public Records Act; 

2. No penalties shall accrue for failure by the orc or Cascade to produce 

documents exclusively in the possession of Cascade or its Receivers until this Court has an 

opportunity to determine whether those records are subject to the Public Records Act; 

3. This temporary restraining order shall go into effect on August 20, 2009, at 

p.m. and shall remain in effect until this court has an opportunity to decide 

Cascade's motion for a preliminary injunction; 

4. Requestor Columbia Bank is ordered to show cause why the preliminary 

injunction should not be entered on , 2009, at __a.m./p.m.; and 
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5. Pursuant to RCW 4.92.080 , no security bond shall be required of the State of 

Washington in th is matter. 

Dated this day of August, 2009. 

JUDGE THOMAS MCPHEE 

Presen ted by: 

ROB ERT M. MCKE1\TNA 
Attorney General 

Heather Polz, WSBA #3050 
Assistant Attorney General 
Attorneys for the Receiver to 
Cascade Na tional Insuran ce :9mpa ny , in Liquidation 

/ / 

arta DeLe on , WSBA #35 779 
Ass istant Attorne y General 
Atto rneys for the OIC 

Approved as to form and Presentation Waived, 
EISENHOWER & CA RLSON, PLLC 

Donald Anderson, WS BA # 8373
 
Attorneys for Requ estor Columbia Bank
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0 EXPEDITE 
o No Hearing is Set 
!if Hearing is Set
 

Date:
 
Time:
 

The Honorable Judge McPhee 

STATE OF WASHINGTON 
THURSTON COUNTY SUPERIOR COURT 

MIKE KREIDLER, 
INSURANCE COMMISSION ER, NO . 04-2-02427-4 

Petitioner, STIPULATED ORDER FOR 
TEMPORARY RESTRAINING 

v. ORDER AND SHOW CAUSE 
HEARING DATE RE : 

CASCADE NATIONAL PRELIMINARY INJUNCTION 
INS URANCE COMPANY , 

Res ondent. 

Cascade National Insu rance Company, 1D Liquidatio n, ("C ascade") and the 

Washington State Office of the Insurance Comm issioner, Mike Kreidler Insurance 

Commissioner, (collectivel y the "OIC") brought a M otion for a Temporary Restraining Order 

for hearing on August 20 , 2009. Cascade and the OIC were rep resented by ROBERT M. 

MCKENNA, Attorney General, HEATHER PO LZ and MARTA DELEON, Assistant 

Att orn eys General. Requestor Co lumbia Bank (did) (did not ) appear and is represented by 

DONALD ANDERSON , of Eisenhower & Carlson, PLLC. The Court cons idered the 

Motion fo r Temporary Restraining Order, and Declarations of Caro l Sureau, Marshall 

McG inness, and Heather Polz in support thereof, the records filed to date in this m atter, and 

heard the argument of couns el. The Parties hereby stipulate and agree: 
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1. That irreparable harm will result to Cascade if thi s Or de r is not entered 

becaus e the staff time and resources that would be required to respond to Co lumbia Bank's 

public reco rds request before thi s Co ur t determines if the records in the Receivers ' 

possession are public records would be a waste of Cascade's assets . 

2 . That the Cascade has a reasonabl e likelihood of prevailing on the merits in its 

claims for a preliminary injuncti on and perm ane nt injuncti on . Cascade and its Receivers 

have a clea r legal and equitab le right under the Insurance Co de to prevent the waste of 

Cascade's assets. 

3. It is appropriate to temporarily restrain the Reques to r fro m seeking reco rds 

solely in the possession of Cascade and its Re ceivers until the Court determines whet he r 

these records are clearly subject to the Public Recor ds Act. 

4 . The hearing to sho w cause should be extended to a mutuall y agreeab le da te 

tha t gives the Re ques tor a meaningful opportunit y to draft a res ponse to the Motion for a 

preliminary injunc tion . 

II. ORDER
 

Therefore, good cause appearing, IT IS HEREBY ORDER ED that :
 

1. The R equestor , Columbia B ank s, is prohibited from requestin g re cords that 

are exclusi ve ly in the possession of Cascade or its Receivers until this Court has an 

oppo rtuni ty to determine whether those reco rds are subject to the Pub lic R ecords Act; 

2. N o penalties shal l accru e for fa ilure by th e OIC or Cascade tc produce 

documents excl usively in the po ssession of Cascade or its R eceivers unt il thi s Co urt has an 

opportunity to determine whe the r those records are subj ect to the Pub lic Records Act; 

3 . This temporary restraining order sha ll go int o effect on Au gu st 20, 2009, at 

p .m . and shall remai n in effect until this court has an oppo rtunity to decide 

Cascade 's motion for a prelim inary injunction; 
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4. Requestor Columbia Bank is ordered to show cause why the preliminary 

injunction should not be entered on September 18, 2009, at 9 :00 a.m .; and 

5. Pursuant to RCW 4.92.080, no secur ity bond shall be required of the State of 

W ashington in this m atter. 

Dated this day of August , 2009. 

JUDGE THOMAS MCPHEE 

Presented by: 

ROBERT M . M CKENN A
 
Att orney Ge ne ral
 

-;e6t~~~SB~~/-
Assistant Attorney General
 
Attorneys for the Receiver to
 
Cascade N ation al Insurance Company, in Liqui dation
 

~ 
4iarta DeLeon , WSBA #35779 ----­
Ass ista nt Attorney General 
Attorn eys for the OI C 

Approved as to form and Presentation W aived,
 
EISENHOWER & CARLSON, PLLC
 

Donald Anderson, WSBA # 8373
 
Attorneys for Requestor Co lum bia Bank
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D EXPEDITE 
0'No Hearing is Set 
0' Hearing is Set 

Date: 
Time: 

The Hono rable Judge McPhee 

STATE OF WASHINGTON 
THURSTON COUNTY SUPERIOR COURT 

MIKE KREIDLER, NO. 04-2 -02427-4 
INSURANCE COMM ISS IONER, 

CERTIFICATE OF SERVICE 
Petitioner, 

v. 

CAS CADE NATI ONAL INSU RANCE 
COMPANY , 

Res ond ent. 

Th is will hereby certify that on the 20th day of August, 2009, I serv ed a true and 

correct copy of the Civil Notice of Issu e; Motion for T emporary Re straining Order, 

Order to Show Cause Re: Preliminary Injunction, and for Declar atory Order; 

Declaration of M arshall McGinnis in Support of Temporary Re straining Order, Order 

to Show Cause Re: Preliminary Injunction, and for Declaratory Order; Declaration of 

C ar ol Sureau in Suppor t of Temporary Restraining Order; Order to Show Cause Re: 

Preliminary Injunction, and for Declaratory Order; Declaration of Heather Polz in 

Support of Temporary Restraining Order; Order to Show Cause Re: Preliminary 

Injunction, and for Declaratory Order ; (Proposed) Order Granting Preliminary 

Injunction and Motion for Declaratory Judgment; (Proposed Order for Temporary 

Restraining Order and Sh ow Cause Hearing Date Re: Preliminary Injunction; 

Stipulated Order for Temporary Restraining Order and Show Cause Hearing Date Re: 
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Preliminary Injunction; and Certificate of Service via the U.S. Mail, first-class postage 

prepaid, in sealed envelopes, from Olympia, Washington, to the following interested parties: 

Elizabeth J. Anderson, Sr. VP
 
Columbia Bank
 
Special Credits Department
 
1301 "A" Street
 
Tacom a, WA 9840 1
 

Harold Anderson 
P.O . Box 362 6
 
Sun River , OR 97707
 
Former President of Cascade Majority Shareholder 

(Also via email) 

Terrence J . Donahue
 
Eisenhower & Carlson
 
120 1 Paci fic Avenue , Suite 1200
 
Tacoma, W A 98402 -4395
 
A ttorneyfor Columbia Bank 

Mi chael Gossler 
A ttention: Kar en Oliphant 
Montgomery Purdue Blankinship Austin
 
701 Fifth Av enue, Suite 550
 
Seat tle, WAn 104-7096
 
A ttorneys f or H arold Anderson 

Josepb K. Hegedus
 
Lewis Bri sbois Bisgaard Smith
 
221 N. Figueroa Street, Su ite 1200
 
Los Angeles, CA 900 12
 
Special R equ est for N otice 

Jeffrey A. Kin g
 
Kent & W ittekind PC
 
III W Monroe, Suite 1000
 
Phoenix, AZ 85003
 
A ttorney s for Insureds Try Us Trucking + Rufer 

Bri an F. Kreger
 
Ry an Sw anson Cleveland
 
1201 Third Avenue, Suite 3400
 
Seattle, WA 98101-3034
 
Attorney for Gudeman & Weiss 

;' / / 

/ / / 
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William T. Lebo, CPCU, President
 
Lebo Mgmt & Insurance Consulting
 
14722 38th Avenue NE
 
Lake Forest Park, WA 98155
 
Form er Outside Director oJ Cascade 

Thomas S. Linde
 
Law Offi ces of Laurin S. Schweet
 
29 5 so" Avenu e SE, Sui te 102
 
Mercer Island" WA 98040
 
A ttorn eys for Bank ojAmerica NA ,
 
Creditor ojMBR Corp (Allied...)
 

Eric Mendoza
 
Bank of America NA
 
CA9 -702 -03-03, POB 479
 
Pasa dena, CA 91102-6102
 
Creditor ojMBR Corp (Allied...) 

Larr y Morr ison, President
 
Business Transition Netw ork, Inc .
 
16515 Still y Way
 
Arlington, WA 98223
 
Form er Outside Director oj Cascade 

W. Theodore Vander WeI
 
Attorney at Law
 
10500 NE 8th Street, Suite 1900
 
Bellevue, WA 98004
 
A ttorney for Morrison and Lebo 

Mari na N . Vitek, Esq .
 
Roxborough Pomerance NY E LLP
 
582 0 Canoga Ave nue , Suite 250
 
Woodland Hill s, CA 91367
 
A ttorneysfor Main stay Busin ess S olutions 

John W. Wolfe
 
Wolfe Leinback
 
70 1 Fifth Ave nue , Sui te 61 10
 
Seattle, WA 98104-7043
 
A ttorn ey for Harold A nderson 

M ike Kreidler, Ins. Commissioner
 
Office of Insurance Commissioner
 
P. O. Box 40256
 
Olympia, WA 98504-0256
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Marshall McGinnis, Deputy Receiver
 
c/o Cascade National Insurance Company
 
PO Box 336 6
 
Bellevue, WA 98009-3366
 
For Cascade National Insuran ce Company 

Jim Odiorne, Receiver
 
Office Of Insur ance Commissioner
 
P.O. Box 40255
 
Olympi a, WA 98504-025 5
 
For Cascade National Insurance Company 

Vic toria 1. Vreeland
 
Gordon Thomas Honeywell
 
600 University St Suite 2100
 
Seattle , WA 98 101-4185
 

Alaska Guaranty Association
 
140 1 Rudako f Circl e
 
Anchorage, AK 99508
 

C. Guerry Collins , Esq .
 
Lord Bisse ll & Brooke, LLP
 
300 S. Grand Avenue, gthFloor
 
Los Angeles, CA 90071
 
F or CA Ins. Guarantee Association (CIGA ) 

Ore gon Ins. Guaranty Association
 
10700 SW Beaverton Hwy, Suite 426
 
Beaverton, OR 97005
 

WA Insurance Guaranty Association
 
c/o Wes tern Guarant y Fund Services
 
1720 S. Bellaire, Sui te 408
 
Denver, CO 80222
 

Al aska Divi sion o f Insurance
 
Linda S. Hall , Director of Juneau Office
 
State Office Building, 9th Floor
 
333 Willoughby Avenue
 
Juneau, AK 9980 1
 

California Department of Insurance
 
John Garamendi, Insurance Commissioner
 
300 South Spring Street, South Tower
 
Los Angeles, CA 900 13
 

OR Dept. of Consumer and Busi ness Svcs.
 
Joel Ario, Ins. Division Administrator
 
350 Winter Street NE, Room 440
 
Salem, OR 97309
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Michael W. Mayberry,
 
Matthew B. Edwards,
 
Owens Da vies, P .S.
 
1115 West Bay Dri ve , Suite 302
 
Olympia, WA 98502
 
Attorneys for Respondents Marcel Matar & Statewide General Insurance Agency, Inc. 

Brian L. Budsberg
 
PO Box 1489
 
Olympia W A 98507-1489
 
Attorney for Respondents Marcel Matar & Statewide General Insurance Agency, Inc. 

John M ellen
 
Law Offices of Keller Rohrback L.L.P .
 
1201 Third Avenue, Suite 3200
 
Seattle, WA 98101-3052
 
Attorneys for Harold Anderson 

Richard Al an Stout
 
Richard Al an Stout, Attomey at Law LLC
 
18160 Cotton wo od Ro ad PMB 273
 
Sunri ver, OR 97707
 
Attorney for Arnica Mutual Insuran ce Co. 

Bradl ey 'v\!. Hoff
 
Ch ristoph er M. Alston
 
Foster Pe tter PLLC
 
1III Third Avenue, Sui te 3400
 
Sea ttle, WA 9810 1-3299
 
Attorneys for Claimant James T. Feltman 

DATED this 20 th da y of August, 2009 . 

~~ 
DARLA AUMILLER 
Legal Assistant 
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