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PROCEEDTINGS

9:00 a.m.

JUDGE FINKLE: Ready to proceed?

MR. KELLY: Yes. This is a preliminary matter
this morning. On behalf of Premera, we would ask the Spe
Master to enter instructions requiring the OIC Staff to h
Mr. Odiorne testify on Friday as to what his recommendati
and conclusions are so that we would have time, along wit
the intervenors, over the weekend to evaluate those
conclusions and to comment and cross-examine on it. We
certainly generally understood that Mr. Odiorne - that th
OIC Staff was planning to have him testify at the end of
hearing. We indicated in our brief concern about that.
is a fact witness. He should have submitted his factual

statement as to what he was going to testify to like ever
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else. He submitted a one-page statement. And that statement

basically said, I'll tell you later what I'm going to say.

Without waiving any objection to that procedure, if
is permitted to testify, as I expect he will be, we think

is important certainly for Premera to be able to evaluate

he

it

what he has to say. This is apparently crucial testimony.

We are hopeful that it will be very favorable to us. But

the off chance that it's not, we would need to be able to

on
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1 evaluate it and respond to it. I would expect that the

2 intervenors would also need to have that time if they wanted
3 to have that input.

4 Equally important, the Commissioner certainly deserves
5 to have the statements from Mr. Odiorne, but also to have a
6 thorough review of those statements and response to them if
7 appropriate, from Premera. So for those reasons, we think

8 that a fair way to resolve this issue is not to wait to the
9 very end of the hearing and try and do something on the fly
10 but rather to have him testify - and we would recommend at
11 the end of Friday, which should certainly be at the end of
12 their case, which is the normal time under your order which
13 was contemplated for presentation of evidence - your order
14 reflects that should first be Premera, then the OIC and then
15 the Intervenors - so that we have adequate time to respond.
16 JUDGE FINKLE: Let me hear first from the

17 Intervenors.

18 MS. HAMBURGER: Your Honor, we have no objection
19 to the procedure proposed by the OIC Staff to have
20 Mr. Odiorne speak at the very conclusion of the proceeding.
21 We had interpreted that to mean that it would be akin to a
22 closing argument and that it would be after the presentation
23 of our information so that could also be taken into account
24 in the staff's recommendation to the insurance Commissioner.
25 MR. HAMJE: Your Honor, we first discussed -
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mentioned the possibility that Mr. Odiorne would go ahead and
speak at the very end of the - or at the close of the
evidence in this case back when he submitted his pre-filed
direct testimony and we've since talked about it again in our
prehearing memorandum.

As I discussed with you and the Commissioner at the
opening statement of OIC Staff, this is an unusual case
because in a normal instance, we would have already - the
staff would have already developed the recommendation and
submitted it at the very beginning of the hearing. But
because of the unusual nature of how this hearing has - how
this process has proceeded, that has not been possible. The
staff has not been able to obtain a full understanding of
what all of the issues are, what all of the facts are, only -
we've only been able to take a look at items basically under
a magnifying glass, you know, just looking at words here and
there. 1It's really the situation where you have the trees
getting in the way of being able to look at the forest.

Normally in a situation like this, we would have been
able to figure that out in informal discussions prior to any
formal proceeding. That - because of that, we have not
formulated a recommendation and I cannot speak myself for
Mr. Odiorne. But it was his intention as communicated to us
as well as the intention that we communicated to you, the

Commissioner and the other parties, that it was necessary for
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him to hear not only Premera's case, but also hear the
consultants on the record as well as the Intervenors' case.
And if we are asked to put him on prior to the Intervenors'
case, 1t is very possible that he would be unable to
communicate with you or the Commissioner his recommendation.
He may not have it formulated at that point in time. I just
don't know and I can't predict that at this point in time.
That is really the issue here is whether or not he'd be able
to communicate something that's meaningful if he were to get
up on the stand earlier.

Now, what we had suggested as a means of trying to deal
with what we anticipated to be some objections along this
line from Premera, which by the way is the first time that I
understand that it's been raised, is that he would at the end
of evidence . . . Wouldn't be like an ordinary closing
statement, which would normally be argued by attorneys and
there would not be any cross-examination permitted. It was
our intention and Mr. Odiorne's intention to put him on the
witness stand, swear him in, let him go ahead and proceed
with his recommendation, and then to the extent that the
parties wanted to ask him questions about it, they certainly
were welcome to do so.

For that reason, we believe that we should proceed
according to what we've requested and that you should deny

Premera's request for these instructions.
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1 JUDGE FINKLE: Are you suggesting that his only -
2 Mr. Odiorne's only statement or testimony would be at that

3 time, though he has apparently been listed as a fact witness?
4 MR. HAMJE: Yes. We listed him only as a fact

5 witness because we felt like that we had to give Premera

6 notice of that fact. 1In fact, if I recall correctly, also in
7 our list of witnesses, we did mention that this was the

8 intention that we had for Mr. Odiorne, to present his

9 recommendation at the end of the close of the evidence as
10 well. So there was additional notice to Premera at that
11 time.
12 JUDGE FINKLE: Right. But you would not be asking
13 to have Mr. Odiorne testify twice, once during OIC's
14 presentation of evidence and the second time after the
15 conclusion of other evidence.
16 MR. HAMJE: That's correct. The only purpose of
17 his testimony is just to make the recommendation and then
18 discuss it, discuss the reasons for it.
19 JUDGE FINKLE: Okay.
20 MR. KELLY: If I could just respond. This is
21 really the law according to the OIC Staff. There's
22 absolutely no procedural precedent for this. Starting with
23 his self-assertion that, "Well, this isn't like another case
24 and we couldn't tell you about it at the beginning, before
25 the hearing." He then leaps to the conclusion that,
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"Therefore, we can't tell you about what Mr. Odiorne's
position is going to be until the very end of the hearing.”
Doesn't follow whatsoever.

I find it incredible that Mr. Hamje is telling you that
he doesn't know what his client, Mr. Odiorne, thinks about

this case that for 2 years and $18 million they have done an

investigation.

This is not just a procedural nicety. 1It's a real
issue. Presumably he could either say, "We approve it" -
then I think our cross would be pretty short - or, "We reject
it" - and then we're going to find out why - or, "We approve
it with conditions." And we need to have a chance to be able
to talk with the Commissioner - or question him so that the

Commissioner can hear fully whether there is any merit to the
conditions that Mr. Odiorne has apparently been keeping
solely to himself lo these many years. It's just - there's
no excuse to have basically the equivalent of an October
surprise at the end of this hearing. 1It's not appropriate
for such an important matter for the people of our state.
The additional issue raised is the need to get
additional input from the Intervenors. Now, Mr. Odiorne and
his attorneys have already seen the briefs of the
Intervenors. They've seen the pre-filed testimony of the
Intervenors. There is absolutely no reason to think that

Mr. Odiorne does not have more than enough information at
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this time, or certainly by the end of his own case, to be
able to say to us what his position is. And I think again
that the idea of, "Well, we have to wait until all the
Intervenor testimony is in is really just a further way of
continuing to hide the ball here. And that's precisely what
is happening, and there's no excuse for it.

Frankly he should put his testimony on at the beginning
of his case. After all, his case is all pre-filed testimony
already. But we're not even asking for that. We're just
saying that certainly by Friday, at which time they should
have all of their testimony in, and it should have been
crossed, that Mr. Odiorne should have to come forward and
speak and say whether he's in favor of conversion, whether
he's opposed to it or whether he's in favor of it with
conditions. And all we're asking is that we then have, over
the weekend, an opportunity to prepare a cross-examination of
Mr. Odiorne like any other witness.

All the other witnesses, each side has had weeks of
pre-filed testimony so that they can prepare informative
cross so that they can assist the Commissioner in evaluating
the real merits of the testimony. Mr. Odiorne is the only
exception. He has said, "I'm not going to tell you what I'm
going to say until the very end." Well, he will then have
had two weeks of a hearing and then he should be able to say

after that and two years of investigation almost and
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$18 million of due diligence what he thinks. And then we

simply are asking for an opportunity to do the
cross—-examination on Monday so that the Commissioner will
then have a full and thorough understanding of the merits or
lack of merits of Mr. Odiorne's position.

Finally I would say if - he should be required to do
that. And then if there is anything that comes out
exclusively from the cross-examination or examination of the
Intervenor witnesses, he can then supplement his opinions or
revise them, provided that it is strictly within the confines
of what he learned from the Intervenors and if that is not
abused. Simply another way to avoid the issue.

So we ask that you simply order that Mr. Odiorne, by
the end of Friday or the end of their case, testify as to
what his position is, that we have over the weekend to
evaluate it and cross-examine on Monday. Thank you.

MR. HAMJE: Your Honor, I Jjust want to add
something. Premera is making an assumption here too that may
not be appropriate. But it's - I do want to point out that
it is possible that the OIC Staff will not complete its case
by Friday so the weekend may not be available to Premera if
you granted this order. It will have to be at the end of the
case, whenever that might be. But just with that observa-
tion, I - that's all I have.

JUDGE FINKLE: Mr. Kelly, last word. Your motion.
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MR. KELLY: Yes. This is really a due process
issue. We should not be subjected to a surprise witness or
position at the very end of this long and arduous journey,
nor should the Commissioner nor frankly should the public.
And I think that states my position. Thank you.

JUDGE FINKLE: I'm assuming I heard you out.

MS. HAMBURGER: Yes.

JUDGE FINKLE: I won't keep you hanging on this
but I'm going to take it under advisement for a bit.

Other procedural issues before we begin the hearing
this morning?

MR. MITCHELL: Yes, your Honor. We have some
issues about exhibits. The first issue relates to Exhibit
P-74. You will recall that Exhibit P-74 was introduced
during the testimony of Mr. Smit. It was a press release
describing a GAO report on information technology.
Intervenors' counsel objected that the press release was not
best evidence and proposed that we either substitute or

augment Exhibit P-74 with the full GAO report. We have the

full GAO report here this morning. The references to Premera

begin on page 96. And I guess in keeping with the

instructions that we understand we had been given, to

supplement the record, we would ask that we be given leave to

augment Exhibit P-74 with the full GAO report to which the

press release relates.
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MS. HAMBURGER: Your Honor, I have no objection to
the substitution of the GAO report for the press release.
But again, my objection as to the use of a press release to
explain the underlying information, you know, put Premera's
spin on the facts of the GAO report. And so I would ask that
the report stand in for the press release.

JUDGE FINKLE: Any - anything from OIC?

MS. delLEON: No.

MR. MITCHELL: I think, your Honor, unless there
be any suggestion that by combining the press release with
the report, that we are in some way coloring the latter, we
would then offer the GAO report as Exhibit P-219, which is
the next exhibit in order. I think that the Court has
already admitted Exhibit P-74. And if there's an issue
associated with changing the exhibit after it's been
admitted, we would offer this up fresh as Exhibit P-219.

JUDGE FINKLE: Did you have something to add?

MR. MITCHELL: There was one other thought. And
that was that there was cross-examination done with respect
to the press release so it is important that it be a part of
the record. We do not withdraw the press release, which has
already been admitted.

JUDGE FINKLE: Was there cross on the report
itself? Remind me. There's certainly cross related to the

subject matter, but I'm not so certain - perhaps I can be
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1 persuaded otherwise - that there was cross about the press

2 release.

3 MR. MITCHELL: Actually because that was the

4 matter that was before the Court - before the hearing officer

5 and the parties at that time, I believe Ms. delLeon did ask

6 questions about it. My notes reflect that and I'm sure the

7 transcript would as well.

8 JUDGE FINKLE: I believe it's appropriate that

9 only the report itself be admitted into evidence just to keep
10 the record clear. What's the new number that you suggested?
11 MR. MITCHELL: P-219.
12 JUDGE FINKLE: P-219 is admitted. P-74 at this
13 time is withdrawn from evidence. But if you can demonstrate
14 to me and I think it's a pretty small matter. But if you
15 want to take the time to demonstrate to me that there was
16 cross specifically on that issue, I'll certainly take a look
17 at the transcript.
18 MR. MITCHELL: Sure. We'd be happy to do that.
19 The other matter that we wanted to bring before you this
20 morning, Judge Finkle - and I apologize that time has
21 progressed to the normal hearing time - was the admission of
22 exhibits that we would propose to offer as part of our case
23 but relate to deposition testimony given by experts in this
24 case, principally for the OIC Staff but also in two instances
25 for the Intervenors. And let me tell you two things about
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1 that.
2 First, with respect to the - those instances in which
3 we submitted full transcripts, we have, as you know, gone
4 through and actually made specific designations of pages and
5 lines of testimony and have provided those, with one
6 exception, to the parties and to the hearing officer. The
7 other thing I would say is that there can be, of course, no
8 question about authenticity or reliability of the testimony.
9 Would you like to hear the exhibit numbers that we
10 propose to offer at this time?
11 JUDGE FINKLE: Well, let's talk about it in
12 principle and then we can get to the detail.
13 MR. MITCHELL: Sure.
14 MS. deLEON: Yes, your Honor. The OIC Staff
15 objects to the use of the depositions as exhibits in this
16 proceeding. We believe that it's an impermissible use of
17 depositions. These were discovery depositions taken in
18 accordance with the APA, 34.05.446 sub 3. And in that
19 instance, the Civil Rules do apply, specifically Civil Rule
20 26 through 36. These were not perpetuation depositions. We
21 were not given notice that these were perpetuation
22 depositions.
23 Premera has about 13 hours left, as I recall, of their
24 time. And they've given us the highlighted portions of the
25 depositions. The experts of the depositions are here live.
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They can provide live testimony. So Premera could just ask
the questions that they've highlighted out of the
depositions. We believe that the depositions shouldn't be
used in this instance, for three reasons: One, that we don't
believe that it's permissible under the Civil Rules to use
the depositions in this way. Second, it puts a burden on the
Commissioner to have to read these excerpts of the
depositions at a later time in lieu of hearing live testimony
as the action occurs in this courtroom. And number three, it
takes the testimony out of the earshot of the public. The
Commissioner said at the beginning of this proceeding that he
wanted this matter to be as public as possible. And
providing these depositions as exhibits takes that testimony
out of the arena of this proceeding and makes it a private
read-only type of testimony. And we believe that that should
not happen.

Again, I believe that Premera has about 13 hours left
in their - on their time clock. And if they want to ask the
experts these questions, they will be here and available for
any questions that they so desire.

MS. HAMBURGER: Your Honor, the Intervenors also
oppose the use of the depositions in this manner. Every
piece of evidence - with the exception of the few documents
identified by the Commissioner in his order, every piece of

evidence that's been submitted so far in this proceeding has
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1 come in through a live witness. Premera is able to use parts
2 of the depositions to impeach their witnesses or, as

3 Ms. delLeon identified, to ask the same questions in the

4 depositions.

5 By trying to submit this evidence . . . When you

6 submit evidence through a witness, then we have the

7 opportunity to redirect the witness, to question the alleged
8 relevance of the information or to point out other

9 information that would help support our witness's testimony.
10 You can redirect it and you can rebut the inferences when you
11 have the opportunity to do it live. It's unfair to use the
12 depositions in this way as a substitute for live impeachment.
13 It allows Premera to, at the end of the hearing, when we're
14 doing our post-hearing briefs, to basically dump what it
15 considers to be contradictory testimony into the hearing
16 briefs. As you know, there's no opportunity for rebuttal on
17 the hearing briefs. So we would all have to then try to
18 anticipate and guess how Premera is going to use these, you
19 know, literally volumes of deposition excerpts in their
20 post-hearing brief. 1It's going to make the post-hearing
21 briefs enormous, lengthy, and trying to use them to
22 substitute for what really should be the testing of evidence
23 at live testimony.
24 Additionally, there's no special circumstances here for
25 Premera. We're all living under this time clock. In fact,

May 11, 2004

Capitol Pacific Reporting (360) 352-2054




In Re: Premera Proposed Conversion
Adjudicative Hearing - Day 6

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 1251

it was Preme